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JUDGES 



OF THB 



UNITED STATES CIRCUIT COURTS OF APPEALS 

THE CIRCUIT AND DISTRICT COURTS, AND 

THE COMMERCE COURT 



FIRST CIRCUIT 



Hon. OLIVER WENDELL HOLMES, Circuit Justice Washington, D. C. 

Hon. LE BARON B. COLT, Circuit Judge Providence, R. I. 

Hon. WILLIAM L. PUTNAM, Circuit Judge Portland, Me. 

Hon. WILLIAM SCHOFIBLD, Circuit Judge Malden, Mass. 

Hon. CLARENCE HALB, District Judge, Maine Portland, Me. 

Hon. FREDERIC DODGB, District Judge, Massachusetts Boston, Mass. 

Hon. EDGAR ALDRICH, District Judge, New Hampshire Littleton, N. H. 

Hon. ARTHUR L. BROWN, District Judge, Rhode Isiand Providence, R. I. 



SECOND CIRCUIT 



Hon. CHARLES B. HUGHES, Circuit Justice Washington, D. C. 

Hon. E, HENRY LACOMBE, Circuit Judge Albany, N. Y. 

Hon. ALFRED C. GOXE, Circuit Judge Utlca, N. Y. 

Hon. HENRY G. WARD, Circuit Judge New York, N. Y. 

Hon. WALTBR C. NOYES, Circuit Judge New Haven, Conn. 

Hon. JAMES P. PLATT, District Judge, Conneeticut Hartford, Conn. 

Hon. THOMAS I. CHATFIELD, District Judge, E. D. New Yorlî Brooklyn, N. Y. 

Hon. VAN VBCHTEN VEEDER, District Judge, E. D. New York Brooklyn, N. Y. 

Hon. GEORGE W. RAY, District Judge, N. D. New York Norwlch, N. Y. 

Hon. GEORGE C. HOLT, District Judge, S. D. New York New York, N. Y. 

Hon. CHARLES M. HOUGH, District Judge, S. D. New York New York, N. Y. 

Hon. LBARNED HAND, District Judge, S. D. New York New York, N. Y. 

Hon. JULIUS M. MAYBR, District Judge, S. D. New York^ New York, N. Y. 

Hon. JOHN R. HAZEL, District Judge, W. D. New York Butfalo, N. Y. 

Hon. JAMES L. MARTIN, District Judge, Vcrmont..... .' Brattleboro, Vt. 



THIRD CIRCUIT 



Hon. MAHLON PITNEY, Circuit Justice Washington, D. O. 

Hon. WILLIAM M. LANNING, Circuit Judge' Trenton, N. J. 

Hon. GEORGE GRAY, Circuit Judge Wllmlngton, Del. 

Hon. JOSEPH BUFFINGTON, Circuit Judge Pittsburg, Pa. 

Hon. EDWARD G. BRADFORD, District Judge, Delaware Wllmlngton, Del. 

Hon. JOHN RELLStAB, District Judge, New Jersey Trenton. N. J. 

Hon. JOSEPH CROSS, District Judge, New Jersey EUzabeth. N. J. 

Hon. JOHN B. McPHERSON, District Judge, B. D. Pennsylvania Philadelphla, Pa. 

Hon. JAMES B. HOLLAND, District Judge, E. D. Pennsylvania Philadelphla, Pa. 

Hon. CHAS. B. WITMER, District Judge, M. D. Pennsylvania Sunbury, Pa. 

Hon. JAMES S. YOUNG, District Judge, W. D. Pennsylvania Pittsburg, Pa. 

Hon. CHARLES P. ORR, District Judge, W. D. Pennsylvania PlttBburg, Pa. 

« Appointes February 26, 1912. ' Died February 15, 1912. 
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FOURTH CIRCUIT 

Hon. EDWARD D. WHITB, Circuit Justice Washington, D. C. 

Hon. NATHAN GOFP, Circuit Judge ,., Clarlfsburg, W. Va. 

Hon. JETER C. PRITCHARD, Circuit Judge..... Asheviile, N. C. 

Hon. THOMAS J. MORRIS, District Judge, Maryland Baltimore, Md. 

Bon. JOHN C. ROSE, District Judge, Maryland Baltimore, Mil. 

Hon. HENRY G. CONNOR, District Judge, E. D. North Carollna Wilson, N. C. 

Hon. JAMES E. BOYD, District Judge, W. D. North Carollna ..Greensboro, N. C. 

Hon. HENRY A. MIDDLBTON SMITH, District Judge, E. and W. D. S. C.Charioston, S. C. 

Hon. EDMUND WADDILl,, Jr., District Judge, E- D. Virginia..... Richmond. Va. 

Hon. HENRY CLAY McDOWBLL, District Judge, W, D. Virginia Lynchburg, Va. 

Hon. ALSTON G. DAYTON, District Judge, N. D, West Virginia Phillppl, W. Va. 

Hon. BENJAMIN F. KELLER, District Judge, S. D. West Virginia Charleston, W. Va. 



FIFTH CIRCUIT 

Hon. JOSEPH R. LAMAR, Circuit Justice. Washington, D. C. 

Hon. DON A. PARDEB, Circuit Judge Atlanta, Ga. 

Hon. A. P.. McCORMICK, Circuit Judge Dallas, Tex. 

Hon. DAVID D. SHELBY, Circuit Judge Huntsville, Ala. 

Hon. THOMAS G. JONES, District Judge, N. and M. D. Alabama Montgomery, Ala. 

Hon. WM. I. GRUBB, District Judge, N. D. Alabama Birmingham, Ala. 

Hon. HARRY T. TOULMIN, District Judge, S. D. Alabama Mobile, Ala. 

Hon. WM. B. SHBPPARD, District Judge, N. D. Florlda Pensacola, Fia. 

Hon. JAMES W. LOCKE, District Judge, S, D., Florlda Jacksonville, Fia. 

Hon. WILLIAM T. NBWMAN, District Judge, N. D. Georgla , Atlanta, Ga. 

Hon. EMORY SPBBR, District Judge, S. D. Georgla Maçon, Ga. 

Hon. RUFUS E. FOSTBR, District Judge, E. D- Loulslana New Orléans, La. 

Hon. ALECK BOARMAN, District Judge, W. D. Loulslana Sbreveport, La. 

Hon. HENRY C. NILÉS, District Judge, N. and S. D. Mississippi Kosciusko, Miss. 

Hon. GORDON RUSSELL, District Judge, B. D. Texas Sherman, Tex. 

Hon. EDWARD R. MBEK, District Judge, N. D. Texas Dallas, Tex. 

Hon. WALLBR T. BURNS, District Judge, S. D. Texas Houston, Tex. 

Hon. THOMAS S. MAXBY, District Judge, W, D. Texas Austin, Tex. 



SIXTH CIRCUIT 

Hon. WILLIAM R. DAY, Circuit Justice Washington, D. C. 

Hon. ARTHUR C. DENISON, Circuit Judge Grand Rapids, Mich. 

Hon. JOHN W. WARRINQTON, Circuit Judge Cincinnati, Ohio. 

Hon. LOYAL E. KNAPPBN, Circuit Judge Grand Rapids, Mlch. 

Hon. ANDREW M. J. COCHRAN, District Judge, E. D. Kentucky.. ......... .Maysvllle, Ky. 

Hon. WALTER EVANS; District Judge, W. D. Kentucky .....Louisvllle, Ky. 

Hon. ALEXIS C. ANGBLL, District Judge, E. D. Miohlgan » '.....,'. Détroit, Mlch. 

Hon. CLARENCE W. SESSIONS, District Judge, W. D. Michlgan .Muskegon, Mich. 

Hon, JOHN M. KILLITS, District Judge, N. D. Ohio Toledo, Ohio. 

Hon. WM. L. DAY, District Judge, N. D. Ohiol Cleveland, Ohio. 

Hon. HOWARD C. HOLLISTER, District Judge, S. D. Ohio Cincinnati, Ohia 

Hon. JOHN B. SATER, District Judge, S. D. Ohio. Columbus, Ohio. 

Hon. EDWARD T. SANFORD, District Judge, E. and M. D. Tennessee.... Knoxville, Tenn. 
Hon. JOHN E. McCALL, District Judge, W. D. Tennessee ...Memphla, Tenn. 



•Kesignation effective June 1, 1912. 
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SEVENTH CIRCUIT 

Hon. HORACE H. LURTON, Circuit Justice Washington, D. C. 

Hon. PETER S. GROSSCUP, Circuit Judge* Chicago, 111. 

Hon. FRANCIS E. BAKER, Circuit .Tudge Goshen, Ind. 

Hon. WILLIAM H. SBAMAN, Circuit Judge Sheboygan, Wis. 

Hon. CHRISTIAN C. KOHLSAAT, Circuit Judge Chicago, 111. 

Hon. KENESAW M. LANDIS, District Judge, N. D. Illinois Chicago, III. 

Hon. GEORGE A. CARPENTER, District Judge, N. D. Illinois Chicago, III. 

Hon. FRANCIS M. WRIGHT, District Judge, E. D. Illinois Urbana, III. 

Hon. J. OTIS HUMPRHEY, District Judge, S. D. Illinois Springfleld, III. 

Hon. ALBERT B. ANDERSON, District Judge, Indiana Indianapolls, Ind. 

Hon. FERDINAÎWD A; GBIGER, District Judge, B. D. Vv^isconsin' Miiwaukee, Wis. 

Hon. ARTHUR L. SANBORN, District Judge, W. D. Wisconsin Madisou, Wl8. 



EIGHTH CIRCUIT 



Hon. WILLIS VAN DEVANTER. Circuit Justice Washington, D. C. 

Hon. WALTER H. SANBORN, Circuit Judge St. Paul, Minn. 

Hon. WILLIAM C. HOOK, Circuit Judge Leavenworth, Kan. 

Hon. ELMER B. ADAMS, Circuit Judge St. Louis, Mo. 

Hon. WALTER I. SMITH, Circuit Judge Council BluBs, lowa. 

Hon. JACOB TBIEBER, District Judge, B. D. Arliansas Llttle Rock, Ark. 

Hon. F. A. YOUMANS, District Judge, W. D. Arkansas Ft. Smith, Ark. 

Hon. ROBERT B. LEWIS, District Judge, Colorado Denver, Colo. 

Hon. WM. H. POPE, District Judge, New Mexico' Santa Fé, N. M. 

Hon. HENRY THOMAS REED, District Judge, N. D. lowa Cresco, lowa. 

Hon. SMITH McPHERSON, District Judge, S. D. lowa Red Oak, lowa. 

Hon. JOHN C. POLLOCK, District Judge, Kansas Kansas City, Kan. 

Hon. CHAS. A. WILLARD, District Judge, Minnesota Minneapolls, Minn. 

Hon. PAGE MORRIS, District Judge, Minnesota Duluth, Minn. 

Hon. DAVID P. DYBR, District Judge, B. D. Missouri St. Louis, Mo. 

Hon. ARBA S. VAN VALKENBURGH, District Judge, W. D. Missouri ..Kansas City, Mo. 

Hon. W. H. MUNGER, District Judge, Nebraska Omaha, Neb. 

Hon. THOMAS C. MUNGER, District Judge, Nebraska Lincoln, Neb. 

Hon. CHARLES F. AMIDON, District Judge, North Dakota Fargo, N. D. 

Hon. RALPH B. CAMPBELL, District Judge, B. Oklahoma Muskogee, Okl. 

Hon. JOHN H. COTTERAL, District Judge, W. Oklahoma Guthrle, Okl. 

Hon. JAMES D. ELLIOTT, District Judge, South Dakota Sioui Falls, S. D. 

Hon. JOHN A. MARSHALL, District Judge, Utah Sait Lake City, Utah. 

Hon. JOHN A. RINER, District Judge, Wyoming Cbeyenne, Wyo. 



NINTH CIRCUIT 



Mon. JOSEPH McKENNA, Circuit Justice Washington, D. C. 

Hon. WILLIAM B. GILBERT, Circuit Judge Portland, Or. 

Hon. ERSKINB M. ROSS, Circuit Judge Los Angeles, Cal. 

Hon. WM. W. MORROW, Circuit Judge San Francisco, Cal. 

Hon. CORNELIUS H. HANFORD, District Judge, W. D. Washington Seattle, Wash. 

Hon. OLIN WELLBORN, District Judge, S. D. Calitornia Lob Angeles, Cal. 

Hon. JOHN J. DE HAVEN, District Judge, N. D. CalKornia San Francisco, Cal. 

Hon. FRANK H. RUDKIN, District Judge, B. D. Washington Spokane, Wash. 

Hon. CHARLES B. WOLVBRTON, District Judge, Oregon Portland, Or. 

Hon. EDWARD S. FARRINGTON, District Judge, Nevada Carson City, NeT. 

Hon. GEO. M. BOURQUIN, District Judge, Montana' Butte, Mont. 

Hon. FRANK S. DIETRICH, District Judge, Idaho Boise, Idaho. 

Hon. WM. C. VAN FLEBT, District Judge, N. D. California San Francisco, Cal. 

Hon. ROBERT S. BBAN, District Judge, Oregon Portland, Or. 

Hon. GEORGE DONWORTH, District Judge, W. D. Washington' Seattle, Wash. 

* Reslgned Cctober 23, 1911. • Appointed February 20, 1912. " Resigned Maroh 20, IMl. 

• Appointed March 20, 1912. ' Appointed March 8, 1912. 
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Hon. MARTIN A. KNAPP, Preaiding Judge Washington, D. C. 

Hon. ROBERT W. ARCHBALD, Àssoçiate Judge Washington, D. C. 
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Hon. JULIAN W. MACK, Assoçiate Judge Washington, D. C. 



CASES REPORTED 



Page 

Aarons & Co., In re (C. C. A.) 646 

Abrams, In re (D. C. ) 271 

Alexander, In re (D. C.) 749 

Allen, Dwelle v. (D. C.) 546 

Allen V, Francisco Sugar Co. (C. C. A.).. 825 
AUis-Chalmers Co., General Electric Co. 

V. (0. C.) 58 

Alter V. Clark (D. C.) 153 

American Automatic Ry. Switch Co . v. 

Shepherd Automatic Switch Co. (C. C. 

A.) 406 

American Bonding Co. of Baltimore, Md,, 

V. Halloran (C. C. A.) 978 

American Bonding Co. of Baltimore, Md., 

V. Henson (C. C. A.) 978 

American Bonding Co. of Baltimore, Md., 

T. Welts (C. C. A.) 978 

American Linseed Oil Co. v. French (C. 

C.) 207 

American Nat. Beverage Co., In re (D. C.) 772 
American Sulphite Pulp Co. v. De Grasse 

Paper Co. (C. C. A.) 653 

American Tire & Rubber Co., Vchicle 

Apron & Hood Co. v. (D. C.) 372 

American Tobacco Co. v. Globe Tobacco 

Co. (C. O.) 1015 

Andersen v. Moyer (D. C) 499 

Andrews & Simonds, In re (D. C.) 776 

A. O. Brown & Co., In re (C. C. A.) 30 

Arkansas Pertilizer Co. v. United States 

(Corn. C.) 667 

Arnold, Schwinn & Co., Pope Mfg. Co. 

V. (C. C. A.) 649 

Arnold V. Tyden (C. C. A.) 410 

Astruc V. Star Co. (C. O. A.) 631 

Atcliison, T. & S. F. R. Co. v. Gilliland 

(C. O. A.) 608 

Atchison, T. & S. F, R. Co., Richey v. 

(D. C.) 728 

Atchison, T. & S. F. R. Co., Sandidge v. 

(C. C. A.) 867 

Atherton Mach. Co., Hover v. (C. C.) .... 73 
Atlantic Transport Co. of West Virginia 

V. Imbrovek (C. C. A.) 1019 

Atlantic Transport Co. of West Virginia 

V. State of Maryland (C. C. A.) 1019 

Atlas Dryer Co., P. D. Cummer & Son 

Co. V. (C. C. A.) 993 

Automatic Weighing Mach. Co. v. Pneu- 

matic Scale Corp. (C. C.) 76 

Automobile Supply Mfg. Co., Ijovell-Mc- 

Connell Mfg. Co. v. (C. C.) 658 

Axman, United States v. (C. C. A.) 644 

Bacon, In re (C. C. A.) 34 

Bacon v. Bufïalo Cold Storage Co. (C. C. 

A.) 34 

Balaklala Consol. Copper Co., Reardon 

y. (C. C.) 189 

193 F. (V 



Page 
Ballantine Breweries Ce, Jacobs v. (C. 

C. A.l 393 

Bank of Nez Perce v. Pindel (C. O. A.).. 917 

Basha, In re (D. C.) 151 

Beal, State of Kansas v., eight cases (C. C.) 543 
Benner v. Truckee River General Electric 

Co. (C. C.) 740 

Blum, In re (D. C.) 304 

Board of Com'rs of Osage County, Okl., 

United States v. (C. G.) 485 

Bogue V. Chicago, B. & Q. R. Co. (D. C.) 728 

Boone, Von Arx v. (G. C. A.) 612 

Bradshaw, Nauman Co. v. (0. C. A.).... 350 
Bredel Co., Natural Carbon Paint Co. v. 

(C. C. A.) 897 

Bright, Hurricane Gold Min. Co. v. (0. 

C. A.) 46 

Brooks, Cathay Trust v. (C. C. A.) 973 

Brown, In re (C. C. A.) 24 

Brown, Cobb v. (C. C. A.) 958 

Brown v. Détroit Trust Co. (C. C. A.).. 622 

Brown & Co., In re (C. C. A.) 30 

Brownell, Nelson v. (C. C. A.) 641 

BufCalo Cold Storage Co., Bacon v. (C. 

C. A.) 34 

Buffalo Pitts Co., Uuited States v. (C. 

C. A.) 905 

Bufïalo, R. & P. R. Co., Eyre-Shoe- 

maker v. (0. C. A.) 387 

Camp, Field v. (C. C.) 160 

Canfield, In re (C. C. A.) 934 

Caponigri, In re (D. C.) 291 

Gard, McEldowney v. (C. C) 475 

Cardoner v. Stanley Consol. Min. & Mill. 

Co., three cases (C. C.) .517 

Carey v. Sherwood (C. 0.) 290 

Carothers & Co., In re (D. C.) 687 

Carpenter v. Karnow (D. C.) 762 

CarroU, Mitchell Storebuilding Co. v. (0. 

C. A.) 616 

Cathay Trust y. Brooks (C. C. A.) 973 

Central Park, N. & E. R. Co., Farmers' 

Loan & Trust Co. v. (C. C. A.) 963 

Central Trust Co. v. Third Avenue R. Co., 

four cases (D. C.) 286 

Chambers v. Gilmore (C. C. A.) 6.35 

Champion Wagon Co., In re (D. C.) 1004 

Chaplin v. United States (C. C. A.) 879 

Chapman, The William E. (C. C. A.) 402 

Chicago, B. & Q. R. Co., Bogue v. (D, C.) 728 
Chicago, B. & Q. R. Co., Cummins v. 

(D. C.) 238 

Chicago, B. & Q. R. Co., Strauser v. (D. 

C.) 293 

Chicago & A. R. Co. v. Miller (O. C. A.) 41 
Citizens' Nat. Bank, Labarre y. (C. C. A.) 648 
City of Belleville, East St. Louis & S. R. 

Co. y. (D. C.) 95 

ii) 



via 



193 FEDERAL EBPORTEB 



Page 
City of Hempstead, Eingling v. (C. C. A.) 596 
City of New Yorlî, Gallagher v. (D. C.) 549 
City of Saginaw, Saginàw Power Co. v. 

(C. C.) 1008 

City of St. Augustine v. Thompson (C. C. 

A.) 1019 

Clark, Alter v. (D. C.) 153 

Clifton V. Creighton-McShane Oil Co. (C. 

C. A.) 1019 

Clifton V. McShane (C. C. A.) 1019 

Cobb V. BrowD (C. C. A.) 958 

Columbian Reinforced Concrète Co.. Rose 

V. (0. C. A.) 403 

Cook V. Moran Towing & Transportation 

Co. (C. C. A.) 48 

Cooper V. Pratt (C. C. A.) 102O 

Oornell Steamboat Co., New York, O. & 

W. K. Co. V. (C. C. A.) 380 

Corn Products Befining Co., Long Syrup 

Refining Co. v. (C, C. A.) 929 

Coyle & Co. v. Stem (C. C. A.) 582 

Creighton-MeShane Oi! Co., Clifton v. (C. 

C. A.) 1010 

Crocker, Makins y. (C. C. A.) 976 

Cummer & Son Co. v. Atlas Drver Co. (C. 

C. A.) 993 

Cummins v. Chicago, B. & Q. R. Co. (D. 

C.) 238 

Daniel, In re (D. C.)... 772 

Daniel, Kckley v. (C. C.) 21 9 

Davis V. McEweu Bros. (C. C. A.) 305 

Dean, People's Cas Co. v. (C. C. A.) 938 

Debus V. Yates (D. C.) 427 

Decker v. Western Bottle Mfg. Co. (C. C.) 415 
Decker, Western Bottle Mfg. Co. v. (C. 

0. A.) , 414 

De Grasse Paper Co., American Sulphite 

Pulp Co. V. (C. C. A.) 653 

Delaware, L. & W. B. Co. v. Lyne (C. C. 

A.) 984 

Détroit Trust Co., Brown v. (C. C. A.).. 622 
Dexter Horton Nat. Bank of Seattle, 

Wash., V. Hawkins (C. C. A.) 363 

Dickinson V. Kempner (D. C.) 204 

Dlckinson, Patterson v. (C. C. A.) 328 

Domingos, United States v. (C. C.) 2(i3 

Donnelly, In re (D. C. ) 755 

Dowling V. United States (C. C. A.) 1020 

Dunn & Co., In re (D. C.) 212 

Dwelle V. Allen (D. C.) 546 

East St. Louis & S. R. Co. v. City of 

Belleville (D. C.) 95 

Eastern Dredging Co.. Kent v. (D. C.) 808 

E. A. Whiteliouse Mfg. Co., Rose Mfg. 

Co. V. (C. C.) 69 

Eckley v. Daniel (C. C.) 279 

Elkins, Welshach Light Co. v. (D. C.) . . 999 

Elletson Co., In re (D. C.) 84 

Emmons v. Marbelite Plaster Co. (C. C.).. 181 

Empire Cork Co., In re (D. C.) 225 

Eriksson v. Grandfield (D. C.) 296 

Bverett Pulp & Paper Co., Meyer v. (C. 

C A ) 857 
Eyr"e-Sh'oém'aker'v."Buffàlo, r". '&'p. R.' Co. 

(C. C. A.) 387 



Paga 
Family Laundry Co., In re (D. C.) 297 

Farmers' Loan & Trust Co. v. Central 

Park, N. & E. B. Co. (C. C. A.) 963 

Farmers' Loan & Trust Co. v. Waterbury 

(C. C. A.) 44 

E. D. Cummer & Son Co. v. Atlas Dryer 

Co. (C. C. A.) 993 

Ferrary Bros. Co. v. Bigby (C. C. A.) 413 

Fidelity Lumher Co. v. Great Northern B. 

Co. (C. C. A.) , 924 

Fidelity & Deposit Co. of Maryland v. 

Washington Life Ins. Co. of New York 

(D. C.) 512 

Field V. Camp (C. C.) 160 

Finance Company of Pennsylvania v. New 

Jersey Short Line B. Co. (D. C.) 507 

Finance Company of Pennsylvania v. Tren- 

ton & N. B. B. Co. (D. C.) 507 

Finley v. New Brunswick Fire Ins. Co. 

(C. 0.) 195 

First Nat. Bank v. Guarantee Title & Trust 

Co. (C. C. A.) 52 

Fisher, In re (D. C.) 104 

Florida Nat. Bank of Jacksonville, Shutts 

V. (C. C. A.) 1022 

Pordney, The .Joseph W. (D. C.) 520 

Four Hundred and Forty-three Cans of 

Frozen Egg Product, United States v. 
~ C. A.) 589 



(C. 



Francisco Sugar . Co., Allen v. (C. C. A.) . . 825 
Frank Shepard Co. v. Zachary P. Taylor 

Pub. Co. (C. C. A.) 991 

Franklin v. United States (C. C. A.) 334 

Fred Bredel Co., Natural Carbon Paint 

Co. V. (C. C. A.) 897 

French, American Linseed Oil Co. v. (C. 

0.) 207 

Gallagher v. New York (D. C.) 549 

Galloway Coal Co., St. Louis Union Trust 

Co. V. (C. C.) 106 

General Electric Co. v. AUis-Chalmers Co. 

(C. C.) 58 

Geiver, In re . (D. C.) 128 

George W. Smith & Co.. Noël Const. Co. 

of Baltimore City v. (C. C.) 492 

George Zorn & Co., In re (I). C.) 299 

Gilliland, Atchison, T. & S. F. B. Co. v. 

(C. C. A.) 608 

Gilmore, Chambers v. (C. C. A.) 6.35 

Glickstein v. United States (C. C. A.).. 51 
Globe Bank & Trust Co. of Paduoah, Ky., 

Martin v. (0. C. A.) 841 

Globe Tobacco Co., American Tobacco Co. 

■ V. (C. G.) 1015 

Gordon v. Northwestern Nat. Life Ins. Co. 

(C. C. A.)....- 405 

Gould Co. V. Pennsylvania Bubber Co. (0. 

C. A.) 359 

Grandfield v. Eriksson (D. C.) 296 

Grrnfield, Primeau v. (C. C. A.) 911 

Great Northern B. Co., Fidelity Lumber 

Co. V. (C. C. A.) 924 

Greeufield, In re (D. C) 98 

Greenwald Bros. v. Wiest (C. C.) 79 

Guarantee Title & Trust Co. v. First Nat. 

Bank (C. C. A.) 52 

Fabacher, In re (D. C.) 556 Hallack CatUe Co., McMuUen v. (C. C.).. 282 



CASES REPOETED 



IX 



Page 

Hall T. McKinnon (C. C. A.) 572 

Hall V. Swart (C. C. A.) .1020 

Halloran, American Bonding Co. of Balti- 
more, Md., V. (C. C. A.) 978 

Haring, In re (D. C.) 168 

Harper v. Taylor (C G. A.) 944 

Hart Steel Co., Kailroad Supply Co. v. 

(C. C.) 418 

Hastings, Malone v. (C. C. A.) 1 

Hayward Export Co. v. Lee (0. C. A.).. 647 
Hawkins, Dexter Horton Nat. Bank of 

■Seattle, Wasli., v. (C. C. A.) ^m 

Hedderly v. United States (C. C. A.)... 561 

Henley, Holt v. (C. C. A.) 1020 

Henning & Co. v. United States (C. C. A.) 52 
Henry A. Gould Co. v. Pennsylvania Rub- 
ber Co. (0. C. A.) .359 

Henson, American Bonding Co. of Balti- 
more, Md., V. (C. C. A.) 978 

Herr, St. Louis & S. F. R. Co. v. (C. C. 

A.) 950 

H. Koehler & Co. v. York Mfg. Co. (C. C. 

A.) 081 

HoJmberg's Estate, In re (D. C.) 2G0 

Holt V. Henley (C. C. A.) 1020 

H. O. Roberts Co., In re (D. C.) 294 

Hover v. Atherton Jlach. Co. (C. C.) 7.3 

Howe Mfg. Ce, In re (D. C.) 524 

Hurricane Gold Min. Co. v. Bright (C. C. 

A.) 46 

Huxoll, In re (C. C. A.) 851 

Illinois Cent. R. Co., Turk v. (D. C.).... 252 

Imbrovek, Atlantic Transport Co. of West 
Virginia v. (C. C. A.) 1019 

Interstate Commerce Commission, Penn- 
sylvania R. Co. V. (Corn. C.) 81 

Interstate Commerce Commission, Russe & 
Burgess v. (Com. C.) 678 

Interstate Commerce Commission, Thomp- 
son Ivumber Co. v. (Com. C.) 682 

Iron Clad Mfg. Co., In re (D. C.) 781 

Jackson v. Sedgwick (D. C.) 374 

Jackson, Texas & P. R. Co. v. (0. C. A.) 948 
Jacobs V. Ballantine Breweries Oo. (C. C. 

A.) 393 

James Carothers & Co., In re (D. C.).. 687 
J. B. Williams Soap Co., Williams Soap 

Co. Y. (C. C. A.) 384 

Jeremiah Smith & Sons. In re (C. C. A.). . 395 

J. F. Rowley Co. v. Rowley (C. C. A.) 390 

J. George Leyner Engineering Works Co. 

V. Mohawk Consol. Leasing Co. (O. C.) 745 

Joseph W. Fordnev, The (D. C.) 520 

Jourden, United States v. (C. C. A.) 986 

Jules & Frédéric Co., In re (I>. C.) 533 

Julius C. Wolff & Co., In re (G. C. A.) . . 646 

Karnow, Cai-penter v. (D. C.) 762 

Kav-Tee Film Exch., In re (D. C.) 140 

Keliher, In re (C. C. A.) 393 

Kellher t. .United States (C. C. A.) 8 

Kempner, Dickinson v. (D. C.) 204 

Kent V. Bastern Dredging Co. (D. C.)... 808 
Kesterson v. La Moine Lumber & Trading 

Co. (C. C. A.) 355 

Keystone Type Foundry v. National Com- 

positype Co. (C. C. A.) 1021 



Page 
Kmetz, New York, N. H. & H. R. Co. v. 

(C. C. A.) 603 

Knickerbocker Trust Oo., Worth v. (C. 

C. A.)..... 1023 

Koehler & Co. v. York Mfg. Co. (O. O. A.) 981 
Kolber, In re (D. C.) 281 

Labarre v. Citizens' Nat. Bank (C. 0. A.) 648 
La Moine lAunber & Trading Co., Kester- 
son V. (C. (!. A.) 3.Ï.3 

Lamplïore v. Oregon R. & Nav. Co. (C. C.) 248 

Las.s<'ll, The (D. C.) 539 

Laughlin v. North Wisconsin Lumber Co. 

(C. C. A.) 367 

Lee V. Toledo, St. L. & W. R. Co. (D. C.) 685 

Lee, AV. Hayward Export Co. v. (G. C. A.) 647 
L. E. Waterman Co. v. Modem l'en Co. 

(D. C.) 242 

Leyner Engineering Works Co. v. Mohawk 

Consol. Leasing Oo. (C. C.) 745 

Liberman, In re (D. C.) 301 

Lorain Steel Co. y. White Mfg. Co. (G. G.) 1001 
Long Syrup Refining (îo. v. Corn Products 

Refining Go. (G. C. A.) 929 

Loughmiller, St. Louis & S. F. R. Go. v. 

(D. C.) 680 

Lovell-McGonnell Mfg. Co. v. Automobile 

Supply Mfg. Co. (C. C.) 658 

Lum Yan v. United States (G. G. A.) 970 

Lyne, Delaware, L. & W. R. Co. v. (C. 

G. A.) 984 

Lyons, Westwater v. (G. G. A.) 817 

McAllister-Newgord Go., In re (D. C.) 265 

McCarthv. Moss & Co. v. (C. 0. A.) 1021 

McEldowney v. Card (0. G.) 475 

McEwen Bros.. Davis v. (C. G. A.) 30.") 

McGettigan, Podolin v. (G. G. A.). 1021 

McKinnon, Hall v. (C. C. A.) 572 

McMuilen v. Halleck Gattle Co. (O. G.).. 282 

McShane, Olifton v. (C. C. A.) 101!) 

Makins v. Crocker (G. C. A.) 976 

Malone v. Hastings (G. G. A.) 1 

Manna-Hata, The (D. G.) 805 

Marbelite Plaster Co., Emmons v. (G. G.) 181 

Martin, In re (G. G. A.) 841 

Martin v. Globe Bank & Trust Go. of Pa- 

ducah, Ky. (C. G. A.) 841 

Martin, United States v. (D. G.) 795 

Maryland Gasualty Co., Miller v. (G. C. 

A.) 343 

Maryland Casualty Go. of Baltimore, 

Wyss-Thalman v. (C. C. A.) 53 

Maryland Casualty Go. of Baltimore, Wyss- 
Thalman V. (C. C.) 55 

Matschke. In re (D. C.) 284 

M. E. Dunn & Co., In re (D. C.) 212 

Metallic Specialty Mfg. Co., In re (D. G.) 300 

Meyer, In re (G. C. A.) 989 

Mever v. Everett Pulp & Paper Go. (0. 

C. A.) 857 

Miehigan Traction Co., New York Trust 

Co. V. (D. C.) 175 

Miers, In re (D. G.) 288 

Miller v. Chicago & A. R. Co. (C. C. A.) 41 
Miller v. Maryland Casualty Go. (C. C. A.) 343 

Mimms & Parham, In re (D. G.) 276 

Mitchell Storebuilding Co. v. CarroU (O. 

C. A.) 616 



193 FEDERAL KEPOlRÏEB 



Page 
Modem Pen Co., L. E. Waterthan Co. t. 

(D. C.) 242 

MoUawk Consol. Leasing Oo., J. George 

Leynçr Engineering Works Oo. v. (G. C.) 745 
Moore, Seaboard Air Line E. Co. v. (0. 

C. A.). 1022 

Aloran Towing & Transportation Co., 

Cook V. (C. C. A,') 48 

Moss & Co. y. McCarthy (C. O. A.) 1021 

Moyer, Andersen v. (D. C.) 499 

Murpliy, United States v. (C. 0.) 802 

Mutual Reserve Life Ins. Co., Robinson v. 

(C. C. A.).. 399 

Mutual Reserve Life Ins. Co., Scovill v. 

(C. C. A.) 399 

National Bank of D. O. Mills & Co., Smith 

V. (C. O.) 255 

National Compositype Co., Keystone Type 

Foundry v. (C. C. A.) 1021 

National Electric Signaling Co. v. Tele- 

funken Wireless Tel. Co. (C. C.) 424 

National Min. Exploration Ce, In re (D. 

C.) .... , 232 

Natural Carbon Paint Co. v. Fred Bredel 

Co. (C. C. A.) , 897 

Nauman Co. v. Bradshavp (C. C. A.) 350 

Nelson V. Brownell (C. C. A.) 641 

New Brupswick Fire Ins. Co., Finley v. 

(C. C.) 195 

New Jersey Short Line R. Co., Finance 

Co. of Pennsylvania v. (D. C.) 507 

New York City B. Co., Pennsylvania Steel 

Co. v., four cases (D. C.) 286 

New Tprk, N. H. & H. R. Co. v. Kmetz 

(C. C. À.)... 603 

New York, N. H. & H. R. Co., Ullrich 

V. (D. C.) 768 

New York, O. & W. R. Co, v. Cornell 

Steamboat Co. (C. 0. A.) 380 

New York Trust Co. v. Michigan Traction 

Co. iî). p.). 175 

Noël Copst. Co. of Baltimore City v. George 

W. Smith & Co. (C. C.) 492 

Northern Pac. R. Co., Perkins v. (C. C.) 219 
Northern Pac. B. Co. v. Schoeffler (C. C. 

A.) 627 

Northwestern Nat. Life 1ns. Oc, Gordon 

V. (C. C. A.) 405 

North Wisconsin Lumbpr Co., Laughlin 

V. (C. 0. A.) 367 

Old Colony Trust Co. v. Pierce County 

(C. C.) 90 

One Distillery and Fixtures, etc., United 

States V. (D. C.) 720 

O'Neill, Appeal of (G. C. A.) 395 

Onley, Seuffert v. (C. C.) . 200 

Oregon R. & Nav. Co., Lamphere v. (C. 
C.) 248 

Patterson v. Dickinson (0. C. A.) 328 

Pavy, United States v. (D. C.) 1006 

Pennsylvania R. Co. v. Interstate Com- 
merce Commission (Com. 0.) 81 

Pennsylvania R. Co., Saiek v. (C. C.) 303 

Pennsylvania Rubber Co., Henry A. Gould 

Co. V. (C. 0. A.). 359 



Page 
Petinsylvama Steel Co. r. New York City 

R. Oo., four cases (D. C.) 286 

People's Gas Co. v. Dean (C. O. A.) 938 

Perkins v. Northern Pac. R. Co. (C. 0.).. 219 

Phillips, In re (0. C. A.) 638 

Phoenix Mut. Life Ins. Oo., Stockbridge 

V. (D. 0.) 558 

Pierce County Old Colony Trust Co. v. 

(C. C.) 90 

Pierce County, Puget Sound Power Co. v. 

(C. 0.) 90 

Pierce County, Tacoma Ry. & Power Co. 

V. (C. C.) 90 

Pierce County, United States v. (D. C.) . . 529 

Pindel, In re (C. C. A.) 917 

Pindel, Bank of Nez Perce v. (0. 0. A.). . 917 
Pneumatic Soale Corp., Automatic Weigh- 

ing Mach. Co. v. (0. 0.) 76 

Podolin v. McGettigan (C. C. A.) 1021 

Poor, Russell v. (C. C. A.) 399 

Pope Mfg. Co. V. Arnold, Schwinn & Co. 

(C. C. A.) 649 

Pratt, Cooper v. (C. O. A.) 1020 

Pressed Steel Wagon Goods Co., In re 

(D. C.) 811 

Primeau v. Granfield (C. O. A.) 911 

Puget Sound Power Co. v. Pierce County 

(C. O.) 90 

Puritan Cordage Mills, Samson Cordage 

Works V. (0. G.) 274 

Putman, In re (D. C.) 464 

Radke Co., In re (D. 0.) 735 

Railroad Commission of California, South- 
ern Pac. Co. V. (D. 0.) 699 

Railroad Supply Co. v. Hart Steel Co. (0. 

C.) 418 

Reardon v. Balaklala Consol. Copper Co. 

(C. O.) 189 

Reddin, United States v. (D. C.) 798 

Rich, Victoria Copper Min. Co. v. (0. C. 

A.) 314 

Richey v. Atchison, ï. & S. F. R. Co. (D. 

C.) 728 

Rigby, Ferrary Bros. Co. v. (C. C. A.).. 413 

Bingling v. Hempstead (O. O. A.) 596 

B. L. Badke Co., In re (D. 0.) 735 

Boberts Co., In re (D. G) 294 

Robinson v. Mutual Reserve Life Ins. Oo. 

(C C A ) 399 

Rodgers v. ' Thomas '('c.' C."a.) ." .' .' '.'.'.'.'.'.'.'. 952 

Rose. In re (P. C.) 815 

Rose V. Columbian Reinforced Concrète Co. 

(C. C. À.) 403 

Rose Mfg. Go. v. E. A. Whitehouse Mfg. 

Co. (C. 0.) 69 

Rosenblatt & Co., In re (C. C. A.) 638 

Bosenstein v. United States (0. C. A.)... 1022 
Rowley, J. P. Rowley Co. v. (C. O. A.) . . 390 

Rowley Go. v. Rowley (G. G. A.) 390 

Rubin, In re (D. C.) 425 

Busse & BurgesB v. Interstate Commerce 

Commission (Com. O.) 678 

Russell V. Poor (O. C. A.) 399 

Saginaw Power Go. v, Saginaw (G. O.)...1008 

Saiek y. Pennsylvania B. Co. (O. C.) 303 

St. Louis Union Trust Co. v. Galloway 
Coal Oo. (G. G.) 106 



tASES RBPORTED 



XI 



Page 
St. Louis & S. F. E. Co. T. Herr (C. C. 

A.) 950 

St. Louis & S. F. R. Co. V. Loughmiller 

(D. C.) 689 

Salvator Krewing Co., In re (C. C. A.). . . 9Sy 
Samson Cordage Works v. Puritan Cord- 
age Mills {C. C.) 274 

Sandidge v. Atchison, T. & S. F. R. Co. 

(C. C. A.) 867 

Schoeffler, Northern Pac. R. Co. v. (C. 

C. A.) 627 

Scovill T. Mutual Reserve Life Ins. Co. (C. 

C. A.). 899 

Scully V. United States (C. C.) 185 

Seaboard Air Line R. Co. v. Moore (C. C. 

A.) 1022 

Sedgwick, Jackson r. (D. C.) H74 

Senoia Duck Mills, In re (D. C.) 711 

Seufert v. Olney (0. C.) 200 

Shepard Co. v. Zachary P. Taylor Pub. Co. 

(C. C. A.) 091 

Sbepberd Automatic Switch Co., American 

Automatic Ry. Switch Co. v. (C. C. A.). . 400 

Sherwood, Carey v. (C. C.) 290 

Shutts V. Florida Nat. Bank of Jackson- 

vUle (C. C. A.) 1022 

Sig. H. Rosenblatt & Co., In re (C. C. A.) 638 
Smith V. National Bank of D. O. Mills & 

Co. (C. C.) 355 

Smith & Co., Noël Const. Co. of Baltimore 

City V. (C. C.) 492 

Smith & Sons, In re (C. C. A.) 395 

Sol. Aarons & Co., In re (C. C. A.) 646 

Southern Pac. Co. v. Railroad Commission 

of California (D. C.) 699 

Southern R. Co. v. United States (Corn. 

C.) 6f>4 

Spalding Cotton Mills, In re (D. C.) 554 

Speare v. Stone (C. C. A.) 375 

Stanley Consol. Min. & Mill. Co., Car- 

doner v., three cases (C. C.) 517 

Star Co., Astruc v. (C. C. A.) 631 

State of Kansas v. Beal, eight cases (C. C.) 543 
State of Maryland, Atlantic Transport Co. 

of West Virginia v. (C. C. A.) 1019 

Stern v. United States (C. C. A.) 888 

Stern, W. G. Coyle & Co. v. (C. C. A.). . 5S2 
Stevenson v. Tennessee Copper Co. (C. C.) 208 

Stewart, In re (D. C.) 791 

Sfockbridge v. Phœnix Mut. Life Ins. Co. 

(D. C.) 5.58 

Stone, Speare v. (C. C. A.) 375 

Strauser v. Chicago, B. & Q. R. Co. (D. 

C.) ...293 

Submarine Co., Submarine Rock-Breaking 

Co. V. (C. C.) 63 

Submarine Rock-Breaking Co. v. Subma- 
rine Co. (C. C.) 63 

Swart, Hall v. (C. C. A.) 1020 

Tacoma Ry. & Power Co. v. Pierce Coun- 

ty (C. C.) 90 

Taylor, Harper v. (C. C. A.) 944 

Taylor v. United States (C. 0. A.) 968 

Taylor Pub. Co., Frank Shepard Co. v. 

(C. C. A.) 991 

Telefunken Wireless Tel. Co., National 

Electric Signaling Co. v. (C. C.) 424 

Tennessee Copper Co., Stevenson v. (C. C.) 268 



Page 
Texas & P. R. Co. r. Jackson (C. C. A.) . . 948 

Third Avenue B. Co., Central Trust Co. 

V., four cases (D. C.) 286 

Thomas, Rodgers y. (C. C. A.) 952 

Thompson, City of St. Augustine v. (C. 

C. A.) 1019 

Thompson Lumber Co. v. Interstate Com- 
merce Commission (Com. C.) 682 

Toledo, St. L. & W. R. Co., Lee v. (D. C.) 685 

Tomlinson, In re (D. C.) 101 

Trnnsfer No. 18. The (C. C. A.) 397 

Treuton & N. B. R. Co., Finance Co. of 

Pennsylvania v. (D. C.) 507 

Truckee River General Electric Co., Ben- 

ner v. (C. C.) 740 

Turk V. Illinois Cent. R. Co. (D. G.)... 2.52 
Tyden, Arnold v. (C. C. A.) 41C 

Ullrich V. New York, N. H. & R R. Co. 
(D. C.) 768 

United Cigarette Mach. Co. v. Wright (C. 

C. A.) 1023 

United Shores, The (D. C.) 552 

United States, Appeal of (D. C.) 291 

United States, Arkansas Fertilizer Co. v. 

(Com. C.) 667 

United States v. Axman (C. C. A.) 644 

United States v. Board of Com'rs of Osage 

County, 0kl. (C. C.) 485 

United States v. Buffalo Pitts Co. (C. C. 

A.) 905 

United States, Chaplin v. (C. G. A.) 879 

United States v. Domingos (C. C.) 263 

United States, Dowling v. (C. C. A.) 1020 

United States v. Four Hundred and Forty- 

Three Cans of Frozen Egg Product (C. 

p A \ ^ KgO 

United States, ' Franklin " V. ' (C.' " c! ' A.) .' .' 334 

United States, Glickstein v. (C. C. A.) 51 

United States, Hedderly v. (C. C. A.)... 561 

United States v. Jourden (C. C. A.) 986 

United States, Keliher v. (C. C. A.) S 

United States, Lum Yan v. (C. C. A.).. 970 
United States v. One Distillery and Fix- 

tures, etc. (D. C.) 720 

United States v. Martin (D. C.) 795 

United States v. Murphy (C. C.) 802 

United States v. Pavy (D. C.) lOOO 

United States v. Pierce County (D. C.).... 529 

United States v. Reddin (D. C.) 798 

United States, Rosenstein v. (C. C. A.).. 1022 

United States, Scully v. (0. C.) 185 

United States, Southern R. Co. v. (Com. 

C.) 664 

Uni-^-'d States, Stern v. (C. C. A.) 888 

United States, Taylor v. (C. C. A.) 90R 

United States v. Waite (D. C.) 258 

United States, William Henning & Co. 

V. (C. C. A.) .52 

United States v. Williams (D. C.) 228 

United States v. Wilson (C. C.) 1007 

Vehiele Apron & Hood Co. v. American 
Fire & Rubber Co. (D. C.) .372 

Verdon Cigar Co., In re (D. C.) 813 

Victoria Copper Min. Co. v. Rich (C. C. 
A.) 314 

Von Arx v. Boone (C. C. A.) 612 



xu 



193 rSDBRAL REPORTSa 



Pag* 

Waite, Unîted States t. (D. C.) 258 

Washington Life Ins. Co. of New York, 

Fidelity & Deposit Co. of Maryland v. 

(D. 0.) 512 

WaterbuiT, Farmers' Loan & Trust Co. 

T. (C. C. A.) 44 

Waterman Co. v. Modem Pen Co. (D. C.) 242 

Welsbach Ijght Co. v. Elkins (D. C.) 999 

Welts, American Bonding Co. of Baltimore, 

Md., V. (C. C. A.) 978 

Western Bottle Mfg. Co. v. Decker (C. C. 

A.) 414 

Western Bottle Mfg. Co., Decker v. (C. C.) 415 

Westwater v. Lyons (C. C. A.) 817 

W. G. Coyie & Co. v. Stem (C. C. A.).. 582 
W. Hayward Export Co. v. Lee (0. C. A.) 647 
Whitehouse Mfg. Co., Rose Mfg. Co. v. 

(O. C.) 60 

White Mfg. Co., Lorain Steel Co. v. (C. 

C) 1001 

Wiest, Greenwald Bros. v. (C. C.) 79 

William B. Chapman, The (C. C. A.) 402 

William Heuning & Co. v. United States 

(0, C, A.)... i. .„„.... ........... 52 



Pag« 
Williams Soap Co. t. J. B. Williams Soap 

Co. (C. C. A.) 384 

Williams, United States v. (D. C.) 228 

Wilson, United States v. (C. C.) 1007 

Wolfif & Co., In re (C. C. A.) 640 

Worth V. Knickerbocker Trust Co. (C. C. 

A.) 1023 

Wright, United Cigarette Mach. Co. v. (C. 

C. A.)..., 1023 

Wyss-Xbalman v. Maryland Casualty Co. 

of Baltimore (C. C. A.) 53 

Wyss-Thalman v. Maryland Casualty Co. 

of Baltimore (C. C.)..... 55 

Yates, Debus v. (D. C.) 427 

York Mfg. Co., H. Koehler & Co. v. (C. 
C. A.) 981 

Zachary P. Taylor Pub. Co., Frank Shep- 

ard Co. v. {C. C. A.) 991 

Zehner, In re (D. C.) 787 

Zorn &. Co., In re (D. C.) 299 



t 



CASES 

ARGUED AND DETERMINED 

IN THE 

UNITED STATES CIRCUIT COURTS OF APPEALS 

THE CIRCUIT AND DISTRICT COURTS 

AND THE COMMERCE COURT 



MALONE V. HASTTNOS et al. 
(Circuit Court of Appeals, Fifth Circuit. February 6, 1012.) 

No. 2,109. 

1. Sales (§ 411*) — Breacii by Sellep.— Action by Buyeh— rtEADiNO— Con- 

STKUCIION. 

A pétition statiug that défendants agreed to sell plaintiff a quantity 
of "pure, fresli. white Bermuda onion seed, of ttie very best quality and 
grade," that the seed delivered was inferior and impure, producing an 
onion o£ very little value, and that défendants linew that, if good seed 
were planted, plaintlfE's land would produce about 30,000 pounds of first- 
class onions to the acre, while insufilcient to show a vvarrauty as to 
quantity or quality of onions to be produced from the seed, is sufflclent 
to show breach of contract by défendants, entitllng plaintiff to recover 
damages. 

[Ed. Note. — For other cases, see Sales, Cent. Dig. §§ 11G1-11G4; Dec. 
DIg. § 411.»] 

2. Damages (§ 40*)— Beeacii of Contract— Spéculative Pbofits. 

Spéculative profits are too uncertain for légal contemplation as an élé- 
ment of damage for breach of contract. 

[Ed. Note. — For other cases, see Damages, Cent. Dig. §§ 72-88 ; Dec. 
Dig. § 40.*] 

3. Damages (§ 120*) — Measxjee of Damages— Value of Unm.^tured Cbops. 

The probable ultimate value of a planted i r unmatured crop can be 
used as a basis for assessing damages, wlieu tbere is évidence of the 
actual matured value of other crops of a like klnd cultlvated during the 
same perlod, In the same vlcinity, and under substantlally simllar con- 
ditions. 

[Ed. Note. — For other cases, see Damages, Cent. Dig. §§ 291-305; Dec. 
Dig. § 120.*] 

4. Sales (§ 411*) — Breach by Seller— Action by Buyer— Damages— Plead- 

ING. 

In an action by a buyer of onion seed against the seller for dellvering 
seed of Inferior quality, under a contract requiring dellvery of the be.^ 
quality, the pétition was sufflclent to entitle the buyer to recover dam-- 
ages based on the probable ultimate value of the crop, had the seed com- 
piled with the contract, where it alleged that the sellers knew when they 
furnished the seed that it was to be used on the buyer's farm, and of 

•For other cases see same topic & 5 humbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the loss llkely to ensue through defectlve seed, and that crops grown 
on adjolning lands from the kind of seed which the sellers agreed to 
furnish, under identical conditions of season, climate, cultivation, and 
irrigation, jielded 30,000 pounds to the acre. 

[Ed. Note. — For other cases, see Sales, Cent. Dig. §§ 1161-1164; Dec. 
Dlg. § 411.*] 

In Error to the Circuit Court of the United States for the Western 
District of Texas. 

Action by W. D. Malone against H. G. Hastings and another. Judg- 
ment for défendants, and plaintiff brings error. Reversed and re- 
manded. 

Thls was a suit brought by the plaintiff In error, who was a résident of 
Hays county, Tex., against the défendants in error, who were résidents of 
Atlanta, Ga., In a state court. Personal service was obtalned on the défend- 
ant H. G. Hastings in Texas. The case was removed by the défendants In 
error to the Circuit Court of the United States for the Western District of 
Texas. In that court an amended or substltuted pétition was flled by plain- 
tift. The Circuit Court sustained a demurrer interposed by défendants to 
the pétition; and, the plalntifiC declining to further amend, the court ren- 
dered final judgment, dismlssing the case, at plaintiiï's costs. Tt is from thls 
judgment that the writ of error was taken. 

The pétition averred that the plaintiflC was the possessor of a farm on 
the San Marcos river, in Hays county, Tex., during the years 1906 and 1907 ; 
that the farm was irrigated by the river, which contained a never-failing 
supply of water ; that it was well adapted to the raising of onions, of which 
it had produced many successful crops; that during the season of 1906-07 
ail necessary appUances were Installed on it to properly irrigate the land 
for the growth of a crop of onions ; that during the year 1906 the dépend- 
ants were engagea in the business of growing and selling seeds by Whole- 
sale la Atlanta, Ga., and that some time during the year 1906 the plaintlfP 
purchased from the défendants, through authorized agents, 80 pounds of on- 
ion seed, represented by défendants to be "pure, fresh, whlte Bermuda on- 
ion seed of the very best quality and grade," and paid the price thereof to 
défendants; that the défendants were growers of such seed, and thereafter 
ghipped to plaintlfl: from Atlanta, Ga., the onion seed so sold, and wMch had 
been grown by them|; that the plaintiff did not see the seed until Its ar- 
rivai in Texas, and that an inspection thereof, on arrivai, did not reveal 
the defects, which it is alleged were afterwards developed thereln ; that the 
défendants, through the agents that made the sale, knew the purpose for 
which it was bought, the land on which it was to be sown, and that if goodi 
seed were planted the land would produce about 30,000 pounds of first-class 
onions to the acre, but. If the seed was of inferior quality, there would be a 
mueh less production, of iaferior quality, or none at ail ; that upon the ar- 
rivai of the seed the plaintiff, after properly preparing hls land, sowed the 
seed and properly cultivated and irrigated it ; that the season was propl- 
tious for onion raising ; that onion seed of supposed slmilar kind and qual- 
ity, planted on slmilar neighboring lands and cultivated in the same way, 
did in fact produce in the same season an average crop of 30,000 pounds to 
the acre under slmilar conditions; that plaintifTs crop proved a failure; 
that after he had planted 15 acres he found the onions grown from the seedi 
so inferior in quality as not to justify further planting, and did hot trans-: 
plant the remamlng 10 acres he had prepared for the crop, for that reason, 
but, to reduce his damages, planted It in cotton, which was, however, con- 
sumed by the boll weevil; that he realized from the 15 acres which he did 
transplant in onions only the sum of $1,000 net; that the 80 pounds of seed, 
if of the kind eontracted for, would hâve been sufficient to plant 25 acres, 
and would hâve reasonably produced 750,000 pounds, and would hâve rea- 
Bonably ylelded him a return of $18,750 ; that the seed actually furnishedi 
by the défendants was "not pure, fresh, whlte Bermuda onion iseed, of the 

•For otli«r<caaeB see same toplc & § nvmbsb la Dec. & Am. DIss. 19U7 to date, & Rep'r IndexM 
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best grade and quallty of wliite Bermuda onion seed, but same were very 
Inf erlor : seed of Impure quallty, and a seed that, so far as same dld ger- 
mlnate at ail, would produce only a very faulty and inferior onion, and an 
onion of very little value" ; that it was due to the defective quallty of the 
onion seed furnished that plalntiff's crop falled ; that the plaintlff had no 
knowledge of such defects when he planted the onion seed, and could not 
hâve ascertained It froni the only inspection possible; that the défendants, 
who were growers of the seed, knew or could by reasonable diligence hâve 
known of its defective character, and of the results conséquent thereupon. 
To a pétition with substantially thèse averments a gênerai and certain spé- 
cial démurrers were sustained by the court below. Considération of the gên- 
erai demurrer is sufticient for the disposition of this appeal. 

W, G. Barber and James H. Robertson, for plaintifï in error. 
O. T. Brown and S. W. Fisher, for défendants in error. 

Before SHELBY, Circuit Judge, and GRUBB, District Judge. 

GRUBB, District Judge (after stating the facts as above). The 
effect of the gênerai demurrer is to assert that the pétition does not 
set out a cause of action, because (1) it failed to aver facts which 
show that a warranty, express or impHed, accompanied the sale ; and 
(2) it claimed no damages other than those based on the possible vahie 
at màturity of a planted, but not matured, crop, and damages of this 
kind are too spéculative and imcertain for allovi^ance. 

[1] 1. The contention of the défendants in error upon the first point 
is that the only obligation resting on the défendants, according to the 
averments of the pétition, by virtue of the contract, was to furnish 
the plaintifï with a variety of seed known as white Bermuda onion 
seed, and as the pétition averred that seed of that variety had been 
actually furnished, the défendants were not responsible for its quality, 
if it failed to produce the desired and anticipated results, and that 
there was no averment of a warranty, either express or implied, that 
the onion seed furnished would produce any spécifie yield in quantity 
or quality. 

The infirmity of this coritention lies in the mistaken assumption that 
the contract of sale required of the defendaiits only to furnish seed 
of a given variety, regardless of quality. We agrée with défendants 
that there was no warranty as to the qtiantity or quality of onions to 
be produced f rom the seed sown. The pétition avers that the seed 
"contracted for and to be sold and delivered by défendant to plaintif? 
under said contract should be pure, fresh, vidiite Bermuda onion seed 
of the very best quality and grade.'' This much by the express terms 
of the contract of sale the défendants were bound to supply. The 
défendants clearly breached the contract of sale if they supplied a 
substantially différent article from that contracted for, and, if the 
damages claimed were due to such breach, the right of recovery 
would be complète. The pétition avers as to the character of the seed 
actually supplied : 

"That said seed so shipped and delivered to plaintifC by défendants were 
not pure, fresh, white Bermuda onion seed of the best grade and quality, 
nor were they of a reasonably good grade or quallty of white Bermuda on- 
ion seed, but same were very inferior seed, of impure quality, and a seed 
that, so far as the same did germinate at ail, would produce only a very 
faulty and inferior onion, and an onion of very little value." 
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That this averment shows a noncompliance wîtli the contract on 
défendants' part is clear. We need not, therefore, enter upon the 
question of warranty. 

We do not interpret the pétition as attempting to assert a covenant 
by défendants to supply seed that would produce 30,000 pounds to 
the acre and a resulting breach, in that a less amount vvas produced. 
As we construe its averments, it asserts an agreement on défendants' 
part to furnish seed of the best grade and quaHty, a breach by actu- 
ally furnishing seed that was impure, inferior, and not even of rea- 
sonably good grade, with the resuit that plaintiff lost the différence 
between the value of a crop produced from seed of the best grade 
and quality, which is averred to hâve been about 30,000 pounds to the 
acre, and what the inferior seed furnished actually produced, which 
is averred to hâve been 165,000 pounds for the 25 acres. 

[2] 2. The further contention of the défendants in error is that 
the only damages claimed, being based upon the value of an unmatured 
crop, are too spéculative for allowance. 

It is a gênerai rule that spéculative profits are too uncertain for 
légal computation. The rule does not prevent the recovery of profits, 
because they are profits, but only because of their uncertainty or re- 
moteness. So it is only such profits as are spéculative or remote that 
cannot be recovered. Damages, based upon the value of unmatured 
crops, are analogous to profits lost, and are governed by the same rule. 
The inquiry in every case of profits claimed as damages, therefore, 
includes the ascertainment of the issue whether the profits are rea- 
sonably certain, and not too remote for légal assessment; and this is 
as true of damages based on the prospective value of unmatured crops 
as it is of lost profits. That the damage resulting from the failure of 
a crop due to inferior seed is the natural and direct, as distinguished 
from the remote, resuit of a breach of contract to furnish good seed, 
in a case in which the parties to the contract contemplated at the time 
of the sale that the seed was to be used for the planting of a crop, is 
clear. 

The more difficult question is whether damages based on the resuit 
of an unmatured crop are spéculative. The test by which in each in- 
stance this question is to be ascertained is whether there are sufficient 
data to détermine with reasonable certainty the probable value the 
crop would hâve had, if matured. 

The récent case of Metzger v. Brincat, 154 Ala. Z97, 45 South. 633, 
involved the right to recover the loss of profits due to the violation of 
a covenant in a lease not to let adjoining premises for occupancy in 
a business of a like character to that conducted by the appellee tenant, 
who operated a fruit stand, and applies the test we hâve mentioned. 
The court said: 

"The contract shows that the matter In the contemplation of the parties. 
was that the business of the appellee should not be injured by renting a 
portion of the house to another party, and the évidence shows that the dam- 
ages were ascertainable with reasonable certainty. * * * The case of 
Montgomery Co. Union Agr. Soc. v. Harwood, 126 lud. 440, 26 N. E. 182, 10 
L. E. A. 532, was for breach of a provision in a lease of a mère temporary 
privilège for a few days, and there were no data from which probable sales 
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couW be estimaied, and that charaeter of business was contraste»! witli an 
estalîUshefl business. Tliis case, and others cited, are différent] ated' from the 
one now uuder considération, in tliat In thie présent case tliere is évidence 
that tbe partieular locality wbere thls fruit stand was located liad for years 
been a favored place for such business, on aceount of being tlie corner wbere 
passengers from the railroad station passed ; that tbis partieular stand had 
been previonsly occupied by the party whom Urnicat iiad bo'.iglit out, and to 
whom the défendant had rented that part of the building between plaintifC 
and said corner ; that ail fruit dealers in that locality had experienced a 
definite dépréciation in business whenever a rival stand was placed between 
them and said corner; and it was also shown that this partieular business 
experienced a like dépréciation from the tinie the rival stand was set up. 
The damage was conse(iuently ascertainable with rcasonable certainty, and 
was not spéculative ; and the contraet had been niade with a view to guard 
against that partieular damage." 

The distinction dravvn by the Alabama court between the case of 
Montgomery County v. Harwood, 126 Ind. 440, 26 N. E. 182, 10 h. 
R. A. 532, in which no data were présent, and the case decided by it, 
in which sufiicient data were présent, clearly ilhistrates the proper rule. 

In the case of Bell v. Reynolds & Lee, 78 Ala. 515, 56 Am. Rep. 
52, the same court applied this test to the case of damages based on 
the value of an unmatured crop. The action was one for the price of 
fertilizer sold défendant. The défendant sought to offset the amount 
of damages he claimed to hâve sufïered by the failure of plaintiff to 
deliver ail the fertilizer contracted to be sold him, whereby only part 
of defendant's land was fertilized ; the rneasure of damages claimed 
being the différence between what the unfertilized land acttially pro- 
duced and what it was claimed it would hâve produced if it had been 
fertilized. The data on which the court acted are thus set out in the 
opinion (78 Ala. 512 [56 Am. Rep. 52]): 

"The land upon which the fertilizer was designed to be used was prepared 
and cultivated in a farnierlike uianner. Upon a portion of it the 9% tons 
was used, and this portion produced between 300 and 400 pounds of seed 
cottou per acre more than rhat adjoining, wliich was also planted in cotton — • 
the quality and cultivation of each part being precisely the sauie." 

Upon the rneasure of damages in this case the court said (78 Ala. 
514, 515 [56 Am. Rep. 52]): 

"The rule is often stated in broad terms that profits are not ordinarily in- 
cluded in the injury for which compensation is made. And again it is fre- 
«juently asserted that 'the party injured is entitled to recover ail his damages, 
including gains prevented, as well as losses sustained.' Grifiin v. Colver, lu 
N. Y. 489 [09 Am. Dec. 718]. The true rule secuns to be that profits, which 
hâve been sustained as the natural consetiueuces of the breach or wrongful 
aet complained of, are recoverable, unless they are objectionable either on the 
gronnd of remoteness or of uncertainty. Those profits are usually considered 
too remote, among many others, which are not the immédiate fruits of the 
principal contraet, but are dépendent on collatéral engagements and enter- 
prises, not brought to the notice o£ the contracting parties, and not, there- 
fore, brought within their contemplation, or that of the law. Masterton v. 
Mayor of Brooklyn, 7 Hill [N. Y.] 61 [42 Am. Dec. 38]. Those are considered 
uncertain which are purely spéculative In their nature, and dépend upon 
so many incalculable contingencies as to make it impracticable to détermine 
them deflnitely by any trustworthy mode of computation. * * * We 
would not be willing to say that the damages hère claimed by the défendant, 
Bell, by way of lost profits, would hâve been recoverable, if their ascertain- 
ment had been left to mère conjecture. The amount of cotton or other crops 
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whlch land produces Is dépendent upon so many varylng contlngencles as to 
render it very Indetermlnate. It wlU vary with the seasons, the adaptation 
of soll and cllmate, and its comparative exemption from the ravages of ttie 
worm or other destructive Insects. Spéculative opinions of witnesses, as to 
the probable Influences of thèse operative causes, would he a poor crlterlon 
for the measure of values. Wilkinson v. Ketler, 59 Ala. 306. In this case, 
however, thèse dlffleulties are entlrely removed. The character of the season 
Is absolutely known. So is the précise efïect of the fertilizer used during this 
partlcular season. No spéculation is needed as to how much rain and how 
mnch sunshlne were requisite to produce a glven amount of crops to the 
acre, nor as to the probable effect of the fertilizer upon différent kinds of 
soll, or even the proportion of it best suited to the land, and therefore what 
would necessarily hâve been produced on the reinainder, which is shown to 
hâve been In preclsely the same state of cultlvation, and similar in quality 
of soll," 

The cases of Wolcott v. Mount, 36 N. J. Law, 262, 13 Am. Rep. 
438, Passing-er v. Thorburn, 34 N. Y. 634, 90 Am. Dec. 753, and White 
V. Miller, 71 N. Y. 118, 27 Am. Rep. 13, were ail cases in which the 
recovery was permitted of damages based on the différence between 
the actual value of a crop planted with defective seed and the esti- 
mated value of a crop cultivated under like conditions from good 
seed. In each the court held that the cultivation of similar crops on 
portions of the same or adjoining lands, under similar conditions, fur- 
nished data sufficient to remove the uncertainty. This rule is thus 
stated in 13 Cyc. p. 56: 

"In some cases the courts hâve allowed damages for the Injured crop, based 
upon estimâtes of other crops raised lu the immédiate neighborhood, and not 
affected by the lujury eomplained of." 

[3] From thèse authorities we deduce the rule to be that the prob- 
able ultimate value of a planted, but unmatured, crop can be used as 
a basis for assessing damages, when there is évidence of the actual 
matured value of other crops of a like kind, cultivated during the 
same period, in the same vicinity, and under substantially similar con- 
ditions. 

The Texas décisions are conflicting upon this proposition. The 
case of Jones v. George, 56 Tex. 149, 42 Am. Rep. 689, is to the effect 
that the ultimate value of an unmatured crop is not a proper basis 
for the estimate of damages. On the other hand, there are a number 
of cases in that state which hold that the probable value of even an 
unplanted crop of rice, the planting of which was prevented by a 
failure to furnish water for irrigation as contracted for, may be used 
as a basis for estimating damages, in connection with proof of the 
actual value of matured rice crops, made upon adjoining irrigated 
land, under like conditions of cultivation, during the same season. 
Colorado Co. v. McFarland (Tex. Civ. App.) 94 S. W. 403 ; Hoopes 
V. East, 19 Tex. Civ. App. 531, 48 S. W. 764; Raywood Co. v. Lang- 
ford, 32 Tex. Civ. App. 401, 74 S. W. 927; Raywood Co. v. Wells, 
33 Tex. Civ. App. 545, 77 S. W. 253 ; Très Palacios Co. v. Eidman, 
41 Tex. Civ. App. 542, 93 S. W. 698. 

In view of this conflict, and because the measure of damages is a 
question of gênerai, and not local, law, it is our duty to adopt the 
rule best supported by authority and reason. If, under the évidence 
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in a particular case, the damages are susceptible of reasonable com- 
putation, and are within the actual contemplation of the parties to 
the contract, there can be no valid reason for rejecting them merely 
because they are in the nature of lost profits, or dépend upon the esti- 
mated value of a growing, but unmatured, crop. The objection that 
the principle is liable to abuse in its application, especially in jury 
trials, would apply with force to cases in which sufficient data are 
wanting to détermine with reasonable certainty the probable value of 
the matured crops; but to such cases the rule has no application. 
Likelihood of abuse in cases where sufifîcient data are in évidence is 
no greater than in many cases of well-recognized éléments of damage, 
which can only be assessed with approximation. The remedy for such 
abuse lies, not in rejecting altogether this class of damages, but in 
the exercise of the reviewing power of the court in each case in which 
they are allowed. Their entire rejection would cause manifest injus- 
tice, which would be remediless. 

[4] It remains for us to apply the rule to the facts averred in the 
pétition in this case. It is there averred that the défendants had 
knowledge, when they f urnished the plaintifif the alleged defective seed, 
that it was to be used to produce a crop of onions on plaintiff's farm, 
of the conditions it would encounter with respect to cultivation, and 
of the crop loss likely to ensue f rom the furnishing of defective seed. 
The damage to the crop which ensued from the planting of bad seed 
was therefore within the contemplation of the défendants at the time 
of the sale contract as a resuit of its breach in this respect, and for 
that reason such damages were not remote. The pétition also avers 
that crops of onions, grown on adjoining lands from the kind of seed 
which it is averred défendants agreed to furnish plaintiiï and under 
identical conditions of season, climate, cultivation, and irrigation, 
yielded 30,000 pounds to the acre. Thèse averments of facts, when 
proven, supply the data which the authorities hold are sufficient to 
enable a jury to ascertain with reasonable certainty the amount of 
damages, based on the ultimate value of an unmatured crop, and to 
take away their otherwise spéculative character. The averments of 
the pétition are full as to ail the facts made essential by the rule, and 
the plaintifif should hâve been allowed an opportunity to prove them, 
if he could. The action of the court in depriving him of this op- 
portunity by sustaining the gênerai demurrer to his amended pétition 
was erroneous. 

This results in a reversai of the judgment of dismissal, and the re- 
manding of the case for further proceedings, conforming to this 
opinion. 
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KELIHER V. UNITED STATES. 
(Circuit Court of Appeals, First Circuit. January 12, 1012.) 
■No. 013 

1. Cbiminal Law (§ 1028*) — Appeal— Questions Keviewable— Questions 

NOT RaISED AT ÏRIAL. 

The rule applied that a question not raised in the trial court will not 
be reviewed on a writ of error, unless the court's refusai to do so would 
shock the judiclal conscience. 

[Ed. Note. — l'or other cases, see Crlminal Law, Cent Dig. § 2019 ; Dec. 
. DIg. § 1028.*] 

2. Ceiminal Law (§ 857*) — Ofkenees — Dates. 

An indictment for aidlng and abetting a national bank clerlc to mis- 
appropriate the bank's funds contalned 10 couuts, relying on 10 différ- 
ent transactions, giving the date of the first as of Deceuiber 1, 1900, 
the second on December 9th, and running through to include Deceuiber 
31st. Held, in the absence of a bill of particulars, the jury mlght sélect 
10 dates out of the whole list of dates involved on whieh to base a con- 
viction, except as something occurred duriug the trial to speeiflcally fix 
the dates. 

[Ed. Note. — For otiier cases, see Criminal Law, Cent. Dlg. § 2034 ; Dec. 
Dig. § 857.*] 

3. Indictment and Information (§ 84*) — Aiding and Abettino. 

The rule applied that where accused was chargea with aiding and 
abetting a national bank clerk to misappropriate its funds, in violation 
of Rev. St. § 5209 (U. S. Comp. St. 1901, p. 3497), It was not necessary 
that the indictment should allège with particularity the nature of the 
aid or abetting rendered. 

[Ed. Note. — For other cases, see Indictment and Information, Cent. 
Dig. §§ 227, 228 ; Dec. Dlg. § 84.*] 

4. Banks and Banking (§ 250*) — National Banks — Offenses — "Aid ob 

Abet." 

The words "aids or abets," as used in Rev. St. § 5209 (U. S. Comp. 
St. 1901, p. 3497), providing that every person who with intent to de- 
prive a national banking association of its funds aids or abets any clerk 
or agent in any violation of such section shall be guilty of a misde- 
meanor, are to be construed aceording to their natural Import, and are 
satisfied by proof that aceused actually particlpated in such misappro- 
priation, and of eoncurriug acts perforuiicd by him to that end. 

[Ed. Note. — For other cases, see Banks and Banking, Dec. Dlg. § 250.* 
For other définitions, see Words and Phrases, vol. 1, pp. 291-293.] 

5. Banks and Banking (§ 257*)— National Banks — Misappeopkiation or 

Funds. 

Where an Indictment for aiding and abetting a national bank clerk 
to misapply certain of the bank's funds alleged that the clerk was also 
a deposltor, that he obtained possession of the bank's funds by means 
of overdrafts, and that he neglected to inforni the bank's officers thereof, 
l)ut, Instead, secreted the saine by false entrles, the indictment sufflciently 
set out the funds were misappUed by the clerk. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. § 973 ; 
Dec. Dig. § 257.*] 

6. Banks and Banking (§ 256*) — National Banks — Misappkopriation of 

Funds — Knowledge of Office». 

Where a national bank clerk mlsapproprlated a large amount of the 
banli's funds by a System of more than 30 overdrafts, and the govern- 

•For other cases see same topic & § number iu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ment elaimed that aeeused was an aider and abettor tlierein, tlie fa et 
that tlie bank's offlcers might bave had knowledge of souie of tbe over- 
dratts did not relieve tlie transactions of tlielr criminal charaeter. 

[Ed. >«ote. — For other cases, see Banks and l'.anking, Cent. Dig. § 964; 
Dec. Diar. §25(5.*] 

7. C!!IMI^•AL LAW (S 511*) — AcCOlfPLICE TESTlSrO.NY — CORKOBOEATION. 

Tlie rule applled that it is not necessary tliat an acconiplice should be 
eorroborated In every partlcular In order to sustain a conviction: It be- 
ing enougb, if tbe eorroboratlon extends to a point siifficient to show that 
the accomplic-e bas testifled truly in sonie particulars, as to authorize 
tbe 3ui*y to infer tbat he bas so testlfied in others. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 1127- 
1137; Dec. Dig. § 511.*] 

8. Criminal Law (§ 511*)— Cokkoboration of Accomplice. 

In a prosecution for aiding and abetting a national bank elerk to mis- 
appropriate tbe bank's funds in violation of Kev. St. § 5209, évidence 
lieUl to constitute sufïieient eorroboratlon of tbe elerk to snstain a con- 
viction against aeeused. 

[Ed. Note.^For other cases, see Criminal Law, Dec. Dig. § 511.*] 

0. Criminal Law (§ 80*)— Aiding and Abetting— National Bank Funds 
— JIisappropriation— Monus OrERANin- Knowledge. 

In a prosecution of aeeused for aiding and abetting a national bank 
elerk to misappropriate its funds In violation of Rev. St. § 5200 (II. S. 
Coinp. St. 1901, p. 3497), it was not necessary to sustain a conviction 
of défendant that tbe United States prove tbat he knew tbe clerk's 
modus operandi in obtainlng the funds. 

[Ed. Note. — For other cases, see Criininal Law, Cent. Dig. §§ 103-111; 
Dec. Dig. § 80.*] 

10. Criminal Law (§ 422*)— Déclarations— Res Gest^:. 

Where, in a prosecution of défendant for aiding and abetting a na- 
tional bank elerk to misappropriate the bank's funds, the government 
elaimed that the elerk took funds from the bank, and tbat aeeused went 
to New York vvbere he intrusted the money to aeeused, with which to 
engage in gambling, évidence that, instantly and during the interview, 
after the elerk had given certai i of tbe niouey to aeeused, be turned to 
witness, and said, "ïhere goes $3,000," was admissible as res gestœ, 
though it dld not appear that the statement was heard by aeeused. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. §§ 984-988; 
Dec. Dig. § 422.*] 

11. Banks and Banking (§ 250*) — National Banks — Misappeopriation of 
Funds— Aiding and Abetting. 

Where aeeused, with knowledge that a national bank elerk had mls- 
appropriated certain of the bank's funds, actually aceepted into bis own 
hand what he knew to be moneys of the bank, and used or pretended 
to use the same for the elerk In gambling, he was guilty of aiding and 
abetting the elerk, in violation of Rev. St. § 5209 (U. S. Comp. St. 1901, 
p. 3497), he shall be guilty of a misdemeanor. 

lEd. Note.— For other cases, see Banks and Banking, Cent. Dig. fs 
958-9C4, 9C7; Dec. Dig. § 25(i.*] 

12. Criminal Law (§ 921») — Appeal and Ekhob— Rulings on Evidence— 

Pre-judioe. 

The erroneous admission of évidence o\'er objection not properly takeii 
does not entitle aeeused to a new trial, unless the error complained of 
could not bave been prejudicial. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. §§ 2200- 
2209; Dec. Dig. § 921.*] 

•For other cases see same topic & § humbeb in Dec. & Am. Digs. 1307 to daie, & Rep'r Indexes 
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13. WlTNESSES (§ 352*) CfiEDIBILITT ATTACK. 

The credlblllty of a wltness eannot be attaoked unless on cross-exanir 
Ination by Independent proof of his connection wlth an alleged t'ake 
gambling resort. 

[Ed. Note.^For other cases, see Wltnesses, Cent. Dig. § 1152; Dec. 
Dig. § 352.»] 

14. WlTNESSES (§ 48*) COMPETENCY CONVICTION OF MiSDEMEANOB. 

Held, that a conviction under Rev. St. § 5209 (U. S. Comp. St. 1901, 
p. 3497), does not dlsqualify tlie person convlcted to testlfy as a wltness. 

[Ed. Note. — For otlier cases, see Witnesses, Cent. Dig. §§ 109-115; 
Dec. Di,î. § 48.*] 

In Error to the Circuit Court of the United States for the District 
of Massachusetts. 

William J. Keliher was convicted of aiding and abetting a national 
bank clerk in misapplying the bank's funds in violation of Rev. St. 
U. S. § 5209, and he brings error. AfiSrmed. 

Daniel H. Coakley and Harvey H. Pratt, for plaintifï in error. 
Asa P. French, U. S. Atty., and William H. Garland, Asst. U. S. 
Atty. 

Before COLT and PUTNAM, Circuit Judges, and ALDRICH, 
District Judge. 

PUTNAM, Circuit Judge. This appeal has been delayed in an ex- 
traordinary manner by circumstances beyond the control of the court. 
It was first argued in January, 1911. The case was a long time on 
trial ; the record showing that at least 120 witnesses were called, 
and many important questions were raised. On motions pro and con 
we permitted the filing of several supplemental briefs, which were not 
ail in until near the close of February, 1911. Within two weeks after 
the last brief was filed, one of the judges who sat at the hearing de- 
ceased. Reargument having thereupon been ordered, one of the 
judges before whom the case was pending succumbed to a long ill- 
ness. 

[ 1 ] Before taking up this particular case, we désire tO call attention 
to the fact that this court is firmly, consistently, and steadily governed 
by two propositions of very great importance with référence to di- 
minishing the number of new trials which ought to hâve been avoided. 
First of ail, we recognize the fact that, not only is this court an ap- 
pellate tribunal in form, but likewise the samie in substance and in 
truth ; so that ordinarily we refuse to consider any proposition which 
was not presented to the court of first instance unless such refusai 
would shock the judicial conscience. Such are cases grouped with a 
s®mewhat careless expression to the effect that, whatever the rules of 
practice are, plairi errors may well be considered. Especially may this 
happen in criminal cases. Crawford v. United States, 212 U. S. 183, 
29 Sup. Gt. 260, 53 L. Ed. 465. The second proposition is that only 
in the rarest instances should an appellate court consider propositions 
which wei'e not brought to the court of first instance, and which might 
hâve been met and disposed of satisfactorily if seasonably presented 

»For othér cases see aame topic & § numbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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during the nisi prius proceedings. Some of thèse instances may at 
times be adjudicated on the theory of lâches or waiver; and some- 
times itmay he difficult to say from which view they should be con- 
sidered. 

One Coleman, who was a clerk in the National City Bank of Cam- 
bridge — that is, a bookkeeper there, as well as a depositor — had, by 
a System of what may be called overdrafts, def rauded the bank of over 
$200,000 by varions transactions commencing so far as this record is 
concerned in June, 1909, and ending in December, 1909,^ the whole 
number of transactions shown by the record being about 50, and for 
amounts varying between $1,000 and $6,000. Thereupon Keliher, the 
plaintiff in error, was indicted for aiding or abetting Coleman, under 
section 5209 of the Revised Statutes (U. S. Comp. St. 1901, p. 3497); 
the portions thereof which the United States rely on being as fol- 
lows: 

"Every * * * clerk or agent of any association who embezzles, ab- 
stracts. or willfully mlsappUes any of the moneys, fvinds or crédits of the 
association * « * with intent * * * to injure or defraud the asso- 
ciation * * • and every person who, with like Intent, .aids or ahets any 
* * * clerk or agent in any violation of this section, shall be deemed 
guilty of a misdemeauor, and shall be imprisoned not less than flve years 
nor more than ten." 

Coleman had been convicted and sentenced; but, of course, in 
the présent case, it was necessary to allège and prove sufficient facts 
to support anew that conviction. 

[2] The indictment takes up only 10 of thèse 50 transactions, 
having only 10 counts, giving the first as of December 6, 1909, mak- 
ing the second transaction December 9th, and running through to in- 
clude December 31 st. There were some transactions after December 
31st — that is, in January, 1910 — which were not relied on in this pro- 
ceeding; because, if they had been prosecuted, they would hâve been 
justiciable under the Pénal Code (Act March 4, 1909, c. 321, 35 Stat. 
1088 [U. S. Comp. St. Supp. 1909, p. 1391]), which became effective 
as of January 1, 1910, and which rendered thèse offenses, after it be- 
came effective, félonies ; while under the Revised Statutes, before the 
Pénal Code become effective, they were misdemeanors. Of course, 
the two classes could not be joined in the same indictment. The évi- 
dence apparently concerned itself with only two dates given in the 
scheduled transactions, namely, June 2d and November 27th. Thèse 
dates may be referred to again specifically, but subject to the follow- 
ing observations : No bill of particulars was asked for, so that, un- 
less something occurred during the trial to specifically fix dates, it 
was for the United States, down to the time of sending the case to 
the jury, to sélect at its option ten dates out of the whole list of dates 
involved. 

According to strict rules of procédure, the Uiiited States should 
hâve selected certain spécifie transactions, proving the dates selected,; 
and should hâve identified the plaintiff in error with some or ail 
those spécifie transactions, following them through the proceedings in 
the usual methods of identification from beginning to end. This, how- 
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ever, was not attempted, so far as we can dîscover. The United 
States assert that they introduced évidence tending to show that the 
plaintiff in error was not only connected specifically with one or more 
misappHcations charged in the indictment, but, also, generally with 
ail the funds dishonestly abstracted by Coleman, on the ground that 
substantially ail the money thus abstracted entered the pockets of the 
plaintiff in error, or those of his alleged associâtes. Therefore the 
United States proved by Coleman, apparently without objection, that 
he misapplied approximately $211,000 on and after the 2d day of 
June, 1909, and that of this amount ail but a sum not exceeding in 
the whole $50,000 was lost through his connection with the plaintiff 
in error. Therefore, as to this, the case in thèse aspects cornes be- 
fore us subject to the two propositions which we stated at the start 
of this opinion, leaving us open to examine ail the transactions be- 
tween Coleman and the plaintiff in error as was done in the Circuit 
Court, and leaving us to find that the United States and the court 
which imposed a penalty covering at least two transactions were at 
liberty, so far as this record is concerned, and notwithstanding there 
were only ten counts, to single out, even at the last moment, spécifie 
transactions sufficient to sustain the sentence, disregarding any partic- 
ular date whatever, unless perhaps November 27, 1909. In short, in 
thèse particulars the case was left at large; so that we cannot, by 
reason of anything that we bave stated, reverse the judgment, al- 
though we cannot put our finger on any spécifie date or any spécifie 
transaction, unless possibly it may be the one to which we hâve re- 
ferred. 

Some questions are raised on the face of the indictment ; and there- 
fore we insert hère in full the first count, which is a sample of ail 
the counts, as we understand them: 

"First Count. The jurors for the United States of America wlthin and 
for the district of Massachusetts, upon their oath, présent that before and 
at the time of the commission of the offenses hereinafter in the several 
counts of this indictment charged the National City Bank of Cambridge was 
a national banklng association, duly organized anà existing under the laws 
of the United States, and haviug Its usual place of business at Cambridge, 
in sald district, and sald the National City Bank of Cambridge on the slxth 
day of December, in the year nlneteen hundred and nlne, had an account 
and crédit to the amount and of the value of thlrty-five hundred dollars 
with the National Shawmut Bank of Boston; that before and at the tlme 
of the commission of the offenses hereinafter in the several counts of this 
indictment charged one George W. Coleman of sald Cambridge was a clerk, 
to wit, bookkeeper, of sald the National City Bank of Cambridge, and had 
an account with sald the National City Bank of Cambridge as a deposltor 
thereof ; that sald George W. Coleman, such clerk as aforesald, on the sixth 
day of December, at sald Cambridge, with Intent to injure and defraud sald 
the National City Bank of Cambridge, unlawfully, knowlngly, and wlUfully 
dld mlsapply said crédit of sald the National City Bank of Cambridge to 
the payment of a certain check theretofore, to wit, on the fourth day of Bald 
Pecember, made and signed by said Coleman, drawn on sald the National 
City Bank of Cambridge to the order of J. Thomas Relnhardt, for the sum 
of thlrty-flve hundred dollars, a more particular description of sald check 
being to the grand jurors unknown, which said check when pald by said 
the National City Bank of Cambridge In the ordinary course of business 
would be chargeable against sald Coleman's sald account; that said Cole- 
man's crédit with said the National City Bank of Cambridge was not on 
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sald slxth day of December of the amount or value of thlrty-five hundred 
dollars, but was mucli less, and said Coleman did not tben or thereafter de- 
posit to the crédit of his said account with said the National City Bank oC 
Cambridge sufficient money, funds, or crédits to increase his said crédit to 
the amount or value of thirty-flve hundred dollars; that said check was 
thereafter indorsed by said Reinhardt and deposited for collection to the 
account of said Reinhardt in the National Union Kank of Boston, and said 
check in the ordinary course of business came into the possession of the 
Boston Clearing Ilouse Association for collection, and by said Boston Clear- 
ing Hou,»ie Associa lion was on said sixth day of December presented to said 
the National City Bank of Cambridge for payaient; that said Coleman, 
well knowing ail the promises, on said sixth day of December, knowingly 
and fraudulently did fail and neglect to hiforni said the National City Bank 
of Cambridge, or the proper ofiicer thereof, that his, said Coleman's, said 
crédit was not then of the amount or -salue of thirty-flve hundred dollars 
as aforesaid, and that payaient of said check should, in accovdauce witb 
the custom of said the National City Bank of Cambridge, be refused by said 
the National City Bank of Cambridge because of insnfflcient funds to the 
crédit of the drawer of said check, to wit, said Coleman, but, on the con- 
trary, said Coleman knowingly and fraudulently did cause said crédit of 
said the National City Bank of Cambridge to be transferred by said the 
National City Bank of Cambridge to said Boston Clearing House Associa- 
tion in payment of said check, lie, said Coleman, intending by the means 
aforesaid knowingly and fraudulently to deprive said the National City Bank 
of Cambridge of its said crédit to the amount and value aforesaid, and 
thereby to couvert the same to his, said Coleman's, own use aud benefit. 

"And the jurors aforesaid, upon their oath aforesaid, do further présent 
that one William .T. Kellher of Winthrop, in said district, well knowing tlie 
promises, on said sixth day of December, at said Cambridge, unlawfully, 
knowingly, and willfully, and with intent to injure and defraud said the 
National City Bank of Camliridge, did aid and abet said Coleman, such 
clerk as aforesaid, the said offense in manner and form aforesaid to do and 
commit." 

[3] Several propositions arising on this indictment are settled by 
the Suprême Court in Coffin v. United States, 156 U. S. 432, 15 Sup. 
Ct. 394, 39 L. Ed. 481, namely: That, inasmuch as Coleman was a 
clerk, or, in a certain sensé, an agent of the bank, the statute in ques- 
tion extends to the plaintiff in error, who was neither; also that on 
an indictment of this character it is not necessary to state with any 
great particularity the nature of the aid or abetting rendered. 

[4] The plaintiff in error undertakes to limit the meaning of the 
words "aids or abets." The décisions as to the statutory effect of 
thèse words are not consistent or always satisfactory. They are often 
complicated, in that they explain in connection with technical rules 
as to accomplices in félonies. It is true they are not so broad as 
the words "aids, abets, coimsels, commands, induces or procures" 
found in section 332 of the Pénal Code of March 4, 1909, already re- 
ferred to, and it is also true that they apparently render necessary 
some concrète act; but there is no reason in the context of the sec- 
tion of the Revised Statutes under considération, and no persuasive 
reason in any décision or textwriter which we hâve found, which re- 
quîtes us to give hère to the words anything less than their natural 
import. Their practical intent as applied to this indictment will be 
found as we proceed to the considération of the facts offered in évi- 
dence pro and con ; and it will thus be found that their intent is suffi- 
cient so far as this proceeding is concerned. 
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[-5] The plaintiff in error makes some sweeping criticisms of the 
indictment which we do not think we need particularly refer to. He 
daims that the indictment nowhere sets out the manner in which the 
funds of the bank were misapplied by Coleman. We hâve no doubt 
that this criticism is suggested rather by redundancy than by any 
deficiency in its allégations. It is to be borne in mind that the indict- 
ment allèges that Coleman was not only a clerk but a depositor; and 
it is by virtue of the fact that he thus occupied a double position that 
he was able to complète the frauds on which thèse proceedings are 
based; We call spécifie attention to the fact that the basis of the in- 
dictment is overdrafts by Coleman as a depositor, and also that he as 
bookkeeper knowingly and fraudulently neglected to inform the prop- 
er officers of the institution in regard to the overdrafts. The indict- 
ment does not specifically allège that it was his duty to give such in- 
formation; but this duty is sufficiently covered by the words "fraud- 
ulently" and "neglect," which inevitably imply a duty on his part to 
inform, a duty which is also inevitably implied from his relation of 
bookkeeper. The transactions were accomplished through checks on 
the bank, given by Coleman to the order of one Reinhardt, which came 
into the bank through the Clearing House, which checks were not 
entered up on its account books, but were taken and secreted by Cole- 
man ; thé whole being accompanied with entries made by him on the 
accounts of other depositors which enabled him to bring out his trial 
balance. The indictment is complicated by the allégations that the 
bank in question had crédits of certain amounts named with the Na- 
tional Shawmut Bank, and that Coleman did misapply thèse crédits 
in the w'ay stated, namely, that the checks came in the usual way 
through the Clearing House back to Coleman as bookkeeper, as the 
indictment points out ; so that through the opération of the Clearing 
Hoiise the bank in question hère was deprived of the àmqunts due 
from the National Shawmut Bank, and its crédits there were applied 
to the benefit of Coleman. To explain thèse complicated transactions 
simply: If Reinhardt had produced Coleman's checks at the courîtef 
of the bank in question hère, and the paying teller had paid them in 
bills, and passed them over to Coleman as bookkeeper to be entèred 
up,;ap.d they had been entered up in the regular way, Colema:n v^fould 
hâve stood, under the circumstances alleged, as having: openly over- 
drawn his account. A single transaction of that character, if dis- 
closed, iwould, of course, not necessarily or even presumably hâve in- 
volveçi a,;Criminal intent or act, as he might hâve had crédit with his 
ownhank for the amount of any particular chgck; but, by not enter-, 
ing the checks on the books of the bank, and by concealing them if rom 
the officers of the bank, he would hâve shqwn a fraudulent intention 
to a,bstract the amounts of the checks from the funds of the. bank 
which would render him xriminally liable. The substance of the 
transactions as they appear on the face of the indictment, though they 
traveled a long road, was the same as what we thus describe.^ . 

{$] We think we hâve thus disposed of ail the substantial objec- 
tions to the indictment, or to the application of the statute., under the 
circumstances alleged in it; but in this connection it is conveijjent to 
refer to a proposition made by the plaintiff in error to the effect that 
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there was évidence that the transactions of Coleman were known ko 
the responsible officers of the bank, and therefore that they could net 
be criminal. It is true that, if there had been only one or two trans- 
actions of the character involved, whether in the simple form which 
we hâve described or in the form in which the transactions actually 
occurred, knowledge of the officers of the bank and their acquiescence 
might, as we hâve said, hâve sufficiently estabhshed the fact that an 
amount of crédit was given to Coleman which would neutralize any 
charge of a pénal character; but where the transactions were so nu- 
merous as appeared hère, and were of so large a gross amount as to 
wreck the bank, as the record shows they were, and were in connec- 
tion with a bookkeeper of no substantial means and earning only a 
small salary, the entire mass, even if shown to hâve been known to the 
responsible officers of the bank, would necessarily hâve imputed such 
an unauthorized absorption of its assets by Coleman as to involve a de- 
gree of guilt which, according to the well-settled rules of law, ap- 
parently not understood by the plaintiff in error, would not hâve ex- 
cused Coleman even. if the transactions were accompanied with the 
connivance or indifférence or négligence of the responsible officers, a 
rule of law applying not only to criminal proceedings, but even to a 
suit brought by a bank on a fidelity bond. The learned judge who 
tried the case in the Circuit Court observed that there was no évidence 
supporting any proposition of this nature ; but, in any view, what we 
hâve observed disposes of the plaintiff in error's assignments num- 
bered 17, 18, 19, 20, and 21, 

[7] The testimony of Coleman, if accepted by the jury, covered 
every point necessary to make out a case against the plaintiff in error. 
What else we hâve to discuss further relates only to corroboration. 
The rules as to corroboration are fully stated in Roscoe's Criminal 
Evidence (13th Eng. Ed. 1908), at pages 110 and 111. So far as the 
gênerai rules of English criminal law are concerned, there is no bet- 
ter authority than Roscoe to the extent to which he discusses them. 
At the closing of his observations he cites two décisions, but he adds : 

"It Is not necessary that tlie accomplice shonld be eorroborated in every 
particular, for then his testimony would be saperfluous ; but there must be 
a suffieient amount of confirmation to satisfy the jury of the truth of his 

story." 

Plainly this is the resuit of his summing up of the law, notwith- 
standing he refers to two decided cases, as we hâve said. Of course, 
it is settled that, as this case was tried in the District of Massachu- 
setts, the law of Massachusetts as it stood at the time of the Révolu- 
tion is ordinarily followed in this district in fédéral courts, notwith- 
standing the United States statutes on this topic do not reach crim- 
inal proceedings. It is well known that the rule in Massachusetts has 
always been as stated by Roscoe. It is not necessary to induige in a 
long explanation of this proposition, or to do more than refer to v/hat 
was said in the opinion of Mr. Justice Morton in behalf of the Su- 
prême Judicial Court in Commonwealth v. Bosworth, 22 Pick. 397, 399, 
decided in 1839. There it was said that "it is perfectly clear that it" 
■^-^that is, the corroboration — "need not extend to the wliole testimony, 
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Ifut, it being shown that the accomplice has testified truly in some par- 
ticulars, the jury may infer that he has in others." The opinion adds, 
of course, that the corroborative évidence must relate to portions of 
the testimony material to the issue. 

[8, 9] The corroboration hère is of a most efficient character. 
The theory of the United States is that the great bulk of the money, 
to the amount already stated, of which Coleman defrauded the bank, 
was lost in what was gambling in the city of New York, or what the 
United States claims may hâve been a mère prêteuse of gambling, or 
so-called "fake gambling," to the extent that Coleman believed he was 
losing at gambling when in fact he was not, but had been merely de- 
frauded. It is also the theory of the United States that this gambling 
was donc in company with the plaintiff in error and, after the early 
periods, through him; and that Coleman and the plaintiff in error 
went frequently to New York for the purpose of garnbling, going 
generally on the afternoon train and returning on the midnight train. 
This was ail testified to by Coleman. It was also the theory of the 
United States that Coleman and the plaintiff in error were very much 
together at Boston, though there was no évidence of any gambling in 
that city. It cannot be doubted that, on account of the unquestioned 
intimacy between the plaintiff in error and Coleman, the plaintiff in 
error must hâve known that Coleman had no resources covering such 
large amounts of money except what he could plunder f rom the bank ; 
and Coleman testified expressly that he informed the plaintiff in error 
some time in December of that fact. Lockhart testified to at least 
one conférence between Coleman and the plaintiff in error at the bank. 
Also by his testimony he showed their intimacy otherwise; and es- 
pecially he showed that on the day when Coleman absconded to the 
West and for a while disappeared, which was on February 18, 1910, 
the plaintiff in error was with Coleman at the Lenox Hôtel in Boston 
until the time for the departure of the train late in the evening; that 
the plaintiff in error paid Coleman's bill at the hôtel, and accompanied 
him to the station ; that the plaintiff in error not only paid Coleman's 
bill, but gave him $100; that on February 23d Lockhart telephoned 
the plaintiff in error that the bank had closed, and that Coleman was 
being sought for by the bank on account of the shortage in the bank's 
funds; that thereupon the plaintiff in error telephoned Lockhart to 
meet him at the Copley Square Hotel, which he did; that he then 
showed the plaintiff in error a newspaper containing an account of 
Coleman's leaving the bank ; that the plaintiff in error told him that 
Coleman had said that his father had given him money, but that he 
told Lockhart to keep quiet, and not talk too much, and accom- 
panied him to a building on Huntington avenue, where he gave him 
$10; and that later he was introduced by the plaintiff in error to a 
man by the name of Cronin, whom the plaintiff in error said he had 
engaged as counsel for Coleman; and that when Coleman returned 
to Boston he (Lockhart) accompanied Cronin to the railroad station 
to meet Coleman. It was in évidence that at this time Coleman was 
an absconder whose whereabouts were generally unknown. It was 
also shown that on February 21st the plaintiff in error appeared un- 



KELIHER V. UNITED STATES 17 

der the name of John Marshall at the office of the Western Union and 
transferred $200, payable nominally to G. W. McTaggart, Kansas 
City, and paid the charge for sending the same, as well as the amount 
of the transfer, signing an application "John Marshall, 30 Huntington 
avenue." Kansas City was where Coleman was, so it appeared that 
the plaintiff in error had confidential information as to Coleman's 
whereabouts. AH this sufficiently corroborated the fact of knowledge 
by the plaintifif in error of the criminality of Coleman's proceedings, 
and of every essential fact relating to Coleman's crime. We will add 
that it is fundamental that the United States were not required to 
prove that the plaintiiï in error knew Coleman's modus operandi. 

Other witnesses testified to seeing occasionally the plaintiff in error 
and Coleman leaving for New York on the afternoon train to which 
we hâve referred, thus afïording another important link in the chain 
of corroboration. No corroboration appears in the record with réf- 
érence to what occurred in New York until Lockhart appeared in 
New York as Coleman's friend. According to Coleman's story, at the 
time Lockhart was at New York, Coleman, as we hâve said, had for 
a long time ceased to gamble with his own hand, and was doing his 
gambling through the plaintiff in error; one transaction testified to 
by Coleman being given in substance by Lockhart with référence to 
the date of November 27, 1909. The plaintiff in error objected to 
évidence concerning that date, because the dates alleged in the various 
counts in the indictment were ail in December; but, as we hâve al- 
ready said, according to the usual rule, the United States had not tied 
themselves to any particular date, unless, when introducing Lock- 
hart's évidence, they tied themselves to this date of November 27th, 
and had by other évidence, which we need not détail, tied themselves 
to June 2, 1909. Whether or not the United States were tied to the 
date November 27th, as establishing a spécifie date covered by the 
indictment, is, moreover, not important for the purpose for which we 
are using Lockhart 's testimony; that is, as to the matter of corrobo- 
ration alone. On a question whether parties hâve traveled a certain 
path which they themselves hâve made, the fact that they were trav- 
eling it on a certain day affords a presumption that they may hâve 
traveled it at a somewhat earlier date sufficient for a matter of cor- 
roboration. 

The wbole story as told by Lockhart with référence to his visit to 
New York has on its face the appearance beyond question of a répé- 
tition of like previous visits, at least sufficiently so for purposes of 
corroboration. Lockhart was the man who ordinarily went to Rein- 
hardt for the purpose of kiting checks between him and Coleman, and 
he testified to the belief that he in that way obtained $3,000 on the 
morning of the very day in question, November 27th. The schedule, 
however, to which we hâve referred, makes the transaction on that 
date $5,000. As Lockhart's testimony is not questioned except as to 
the amount, which is not of importance, whether $3,000 or $5,000, this 
possible discrepancy does not affect it. He says he went to New 
York that day with Coleman at 5 o'clock on the afternoon train, and 
that on arrivai at New York the plaintiff in error met him at the sta- 
tion, and ail three went to the Hôtel Belmont;that there in the café 
193 F.— 2 
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Coleman and the plaintiff in error withdrew from him, and conversed 
with each other; that he did not hear wliat was said; that he saw 
money in the form of bills passing from Coleman to the plaintiff in 
errer, but that he could not tell the dénomination or how many bills 
there were; that, when Coleman passed the bills to the plaintiff in 
error, Coleman turned towards the witness, and said, though not per- 
haps so as to be heard by the plaintiff in error, "There goes three 
thousand"; that the plaintiff in error then went out, and that the 
three met again about an hour af terwards at the same Hôtel Belmont ; 
that Coleman and the plaintiff in error went outside of the hôtel, 
where they conversed, and that the witness heard part of the conver- 
sation, which used the word "Jack" and also the words "lost the mon- 
ey" ; and that thereupon Coleman swore. "Jack" was the ordinary 
name of a man known as Jack Léonard, and perhaps also known as 
Walsh, who resided in New York, but with whom Coleman had gam- 
bled before he met the plaintiff in error, and who introduced the plain- 
tiff in error to him on Boston Common. Taking it ail together, there 
can be no question that the jury might well find from this sufficient 
corroboration of the évidence of Coleman that Coleman was gambling, 
or believed he was gambling, in company with the plaintiff in error, 
and that he had been passing monéy to the plaintiff in error for that 
purpose to a very considérable extent. 

[10] It is true that the plaintiff in error objected to the testimony 
as to Coleman's statement to the witness, "There goes three thou- 
sand," because it did not appear to hâve been heard by the plaintiff in 
error, and also, as we hâve said, because this occurred on November 
27th, while the first date alleged in the indictment was in December. 
The objection with référence to the date we hâve already met, and 
the other objection is met by the rules as to res gestae. What was said 
by Coleman was not a subséquent statement in any sensé of the word, 
so as to be a mère matter of res inter alios, but was an exclamation 
accompanying the act, and was clearly within the rule as to res gestœ 
as stated in St. Clair v. United States, 154 U. S. 134, 149, 14 Sup. 
Ct. 1002, 1008 (38 L. Ed. 936), as follows: 

"Circiunstances attendlng a particular transaction under investigation by 
a jury, if so Interwoven with eacli ottier and witli tlie principal t'act that 
they cannot well be separated without depriving the .iury of proof that is 
essential in order to reach a just conclusion, are admissible in évidence. 
* * « 'The res gestse,' Wharton said, 'may be, therefore, deflned as those 
clrcumstances which are the undesigned incidents of a particular litigated 
act, and which are admissible when lUustrative of such act. ïhese inci- 
dents may be separated from the act by a lapse of tlme more or less ap- 
préciable. They may consist of speeches of any one coneerned, whether 
participant or bystander. They may comprise things left undone as well as 
things donc. Their sole distingulslilng feature Is that they should be the 
necessary incidents of the litigated act; neeessary in this sensé, that they 
are part of the Immédiate préparations for or émanations of such act, and 
are not prodiieed by the calculatlng policy of the actors. In other words, 
they must stand in Immédiate, casual relation to the act — a relation not 
broken by the Interposition of voluntary Individual wariness seeking to man- 
ufacture évidence for itself. Incidents that are thus immediately and un- 
consciously assoclated with an act, whether such incidents are doings or déc- 
larations, become in this way évidence of the character of the act.' " 
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[11] In this way we hâve untainted évidence as to the facts in- 
volved in the alleged guilt of the plaintifï in error as stated in Cole- 
man's testimony, sufficient corroboration of ail the essential éléments ; 
that is, of knowledge of Coleman's crime and of active co-operation 
in enabling Coleman to dispose of the funds abstracted from the bank, 
whether the plaintiff in error was actually gambling or only assuming 
to be gambling, and in this respect committing a fraud on Coleman as 
well as joining in his guilt. In any vievv, he stood in essence as a 
rece^ver of stolen goods, or of one who goes with a thief carrying 
stolen goods to a person who will purchase them, making an introduc- 
tion for the purpose of a sale, with knowledge that the goods were 
stolen. Hère we hâve actual participation, and concrète acts, which 
satisfy the words "aids or abets" in any fair sensé thereof. If nec- 
essary to put the nature of the crime of the plaintifï in error beyond 
ail possible question, it is to be borne in mind that the moneys which 
Coleman delivered to him from time to time were at the time of each 
delivery sfill the property of the bank, as the method by which they 
had been obtained had not extinguished its title. Therefore it goes 
so far in the way of aiding and abetting that the plaintifï in error, 
with knowledge of guilt, actually accepted into his own hand what he 
knew, or must hâve known, to be still the moneys of the bank ; so that 
the part performed by him was as positive and as concrète as though 
he had attended at the bank, and assisted in counting out of its till 
the bills which Coleman received. 

So far, the United States proceeded on safe ground. Now we 
corne to the part of the case which présents more difficulty, and where 
we must.apply the second proposition with which we commenced this 
opinion. There is no évidence in the case to the efïect that the plain- 
tifï iii, error disposed of any funds received from Coleman at any place 
at Boston in gambling or otherwise. Nevertheless there was a very 
considérable amount of évidence put into the case in référence to who 
frequented the places described as 30 Huntington avenue, 8 Beacon 
Street, and 110 State street. It was shown that the plaintiff in error 
was occasionaUy présent at each of thèse places, and especially at 30 
Huntington avenue, where the transactions with him under the name 
of Marshall with référence to remitting funds to Kansas City had 
full connection with Coleman's guilt at one end. The évidence in 
référence to ,8 Beacon street seems to hâve been wholly immaterial, 
and we need not cpnsider it any further; but the évidence in relation 
to 110 State street was of a prejudicial character. Although, as we 
hâve said, there was no proof of any transactions there with Cole- 
man, yet theré was évidence that the plaintiff in error had, to a certain 
extent, control over the place, either wholly or partially; and what 
was prejudicial was évidence that it was an establishment for fake 
gambling in connection at least with horse racing. The proofs showed 
that there was in this oiïice a telegraph instrument which had no con- 
nections, f hpugh, apparently it had suçb over which messages might be 
apparerttly received and sent, for the purpose of deceiving innocent 
persons.who'wandered in. Of course, in a case Which was otherwise 
close, the co;p,nection of the plaintiff in error with an establishment of 
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that cliaracter would be more scandalous than the fact that lie was a 
gambler. 

In discnssing this évidence, the United States maintain that they 
searched the record in vain for any instructions that the jury should 
consider the conduct of the men who resorted to the places referred 
to as évidence tending to show the guilt of the plaintiff in error ; and 
then they rehearse what was true, that the court told the jury in the 
most emphatic nianner that ail the testimony with référence to what 
occurred there, and who resorted there, while it was compétent, 
should hâve little or no weight in the minds of the jury, and reiterated 
in strong language that, after ail, it was the guilt of the plaintifï in 
error in respect to the matters alleged in the indictment which they 
were to détermine, and not the guilt of any other persons named. In- 
deed, it is pressed on us now in varions forms, though not perhaps di- 
rectly, that this évidence was not prejudicial; but it is not gracions 
for the party who during a trial presses in, and under full and earnest 
objections, proofs of any kind, to afterwards turn about in the ap- 
pellate court and claim they were not material. Of course, in a long 
trial like this, where it is said 120 witnesses were called, things may 
occur incidentally, and without full discussion and inadvertently, 
which subséquent instructions of the court render to a large degree 
or wholly immaterial, and which could not be allowed to disturb the 
verdict; but the case hère is not of that kind, and we are bound to 
accept, from the persistency maintained by the United States at the 
trial, that this évidence was in its nature of a prejudicial character; 
and the "court left the évidence in the case. 

[12] It is true that the entire case as developed impresses us with 
the view that, aside from the évidence we are now considering, the 
jury would hâve found the plaintiff in error guilty; but for an ap- 
pellate court to dispose of a question of this character in that way is 
dangerous, and assumes to perform the duties of the jury, from whom 
the parties are entitled to a verdict under correct instructions from 
the court as to the law, and might unwittingly do great injustice. The 
rule that under such circumstances a new trial shall be directed un- 
less the error complained of could not hâve prejudiced the parties has 
been firmly applied in Vicksburg & Meridian Railroad v. O'Brien, 119 
U. S. 99, 103, 7 Sup. Ct. 118, 30 L. Ed. 299, and several other cases, 
many of which are summed up by the Circuit Court of Appeals for the 
Sixth Circuit in Inman Bros. v. Dudley Lumber Co., 146 Fed. 449, 
455, 76 C. C. A. 659. The last statement of this rule of the Suprême 
Court was in Crawford v. United States, 212 U. S. 183, 205, 29 Sup. 
Ct. 260, 53 L. Ed. 465. However, the second proposition with which 
we opened this opinion meets the diffîculty hère. 

[13] The évidence was admitted apparently on two grounds. One 
was that it affected the credibility of the witnesses. We are unable 
to see that it affected the credibility of any witness called hère in any 
legitimate way. The rule is toc well settled that a witness is not to 
be attacked in this manner, unless on cross-examination, to be disre- 
garded or glossed over by us. This proof, however, was admitted 
inainly on the theory of the United States that the plaintiff in error 
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was only one of a number of conspirators who had united to plunder 
the bank with Coleman. This is put in various ways. The position 
of the United States on this point is finally stated in tlie following 
manner : 

"The évidence in tliis case discloseda startlins crime eommitted under most 
extraordiniiry circnmstances. Tiie bnrclen upon the prosecutkni was not an 
.easy one. It was to demonstrate to the satisfaction of a jury beyond a 
reasonable doubt that Iveliher was one of the instruments, and, so far as 
the charges in tliis indlctnient are coneenied, the principal instrument, op- 
erating tlirough w'noni a band of swindlers got possession of the assets of 
a national tank by tempting and persuadins one of its clerks, in efCect, to 
steal for tlieir beneflt. If the govornnient's thcory is correct, It was the 
audacious schenie of desjierate uien skillfully and successfuily executed, 
with ail possible précaution to prevent the de'iiection of the accessories and 
confederates. ïhe governnient undertook to prove, and did prove to the 
satisfaction of the .lury, the existence of such a gniig, the character of some 
of the enterprises in which It was engaged, and Keliher's connection with it.'" 

At the trial, in urging the admission of this évidence, refer- 
ring to one of the men who resorted to thèse places, the learned at- 
torney for the United States said : "We hâve connected Walsh over 
and over again with Keliher in this scheme. It is for the jury to say 
what scheme." Thereupon the learned judge said that it seemed to 
him there was enough to go to the jury. Also, during the trial, with 
référence to this évidence that we are discussing, both the learned 
counsel for the United States and the court used not only the words 
"band" and "scheme," but the word "gang," an injurions word of 
common understanding, but of no definite meaning in the law. Three 
times the United States hâve submitted to us their views with référ- 
ence to the admissibility of this évidence, but we must say that this 
whole line of proof was of a nebulous character from whatever point 
examined. In fact, the learned judge who tried the case apparently 
expressed himself in that direction, and regarded the déductions from 
the évidence on this proposition as at the best inferential ; yet the 
trial was apparently allowed to drift, and to go along with the con- 
tinued development of that theory on behalf of the United States. 
Bearing in mind the protracted character of the trial, as shown by 
the number of witnesses stated by us, it was the duty of the plaintiff 
in error, if he objected to this entire élément in the trial on the 
grounds we hâve suggested, to hâve put it to the court positively and 
pointedly, because in a trial of that character it is unjust to assume 
that the court has ail the éléments before it at ail times. Consequently 
we must assume that the case went on with the attempt on the part 
of the United States to develop the theory of a combination in the 
manner we hâve described, having for its object the plundering of the 
bank through Coleman. Under such circumstances, a large margin 
of discrétion is given to a judge of a court of first instance. We can- 
not describe the extent of this discrétion any better than by quoting 
from Clune v. United States, 159 U. S. 590, 592, 593, 16 Sup. Ct. 
125, 126 (40 L. Ed. 269), as follows: 

"Although ail the évidence does not appear to hâve been preserved in this 
blll of exceptions, enough is dlsclosed to show that the governmeut was seek- 
Ing to establish a consplracy by circumstantial testlmony, and telegrams of 
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this character, if Identifled and brought home to the défendants, were ob- 
vlously circumstances tending to show such consplracy. It Is familiar law 
that, whére a case rests upon that character of évidence, much discrétion is 
left to the triai court, and its ruling will be sustained if the testimony which 
is admitted tends even remotely to establish the ultimate fact. Alexander 
V. United States, 138 U. S. 353 [11 Sup. Ct. 350, 34 L. Ed. 954] ; Holmes v. 
Goldsmlth, 147 U. S. 150 [13 Sup. Ct. 288, 37 L. Ed. 118] ; Moore v. United 
States, 150 U. S. 57 [14 Sup. Ct. 26, 37 L. Ed. 906] ; Thiede v. Utah Ter- 
ri tory, 159" U. S. 510 [16 Sup. Ct. 62, 40 h. Ed. 237]. There was no error 
in admitting thèse telegrams." 

And, again, we cite on the same proposition from Thiede v. Utah 
Territory, 159 U. S. 510, 518, 16 Sup. Ct. 62, 65 (40 L. Ed. 237), what 
was there repeated from a former décision, as follows: 

"As bas been frequently said, great latitude is allowed in the réception of 
circumstantial évidence, the aid of vphich is constantly required, and there- 
fore, where direct évidence of the fact is wanting, the mpre the jury cani 
see of thé surrounding faets and circumstances the more correct their judg- 
ment is likely to be." 

Therefore, in view of the fact that, like many other illégal com- 
binations, the existence of the combination claimed hère by the United 
States could presumably be proved only by the class of évidence re- 
ferred to in our citations from the décisions of the Suprême Court, 
it cannot be denied that, so long as the United States was allowed to 
proceed with the particular theory of a combination which we hâve 
described, the fact that thèse three places at Boston were maintained 
by thè various parties claimed to be thus in combination with the 
plaintifï in error, connected with the further fact that he was some- 
timés' fôUrid at ail thèse various places, had some tendency to prove 
the clàim of the prosecuting officer, and was within the control of the 
trial judge in the manner pointed out by thèse citations. 

It is true at the close of the charge the plaintifï in error called 
the attention of the court to an alleged fact that the court authorized 
the jury to'consider the conduct of various persons in and about the 
localities referred to as évidence of the guilt of the plaintifï in error; 
and he then requested the court to withdraw those portions of the 
charge on the ground that they were erroneous in that the court, by 
the language referred to, instructed the jury generally that the plain- 
tifï in error might be found guilty of the crime charged by proof of 
the conduct of others with regard to other matters, who were not in- 
dicted, or before the court, in connection with or relating to any act 
or acts covered by the indictment. This exception to the charge does 
not reach the proposition we are discussing. That could hâve been 
reached only by a positive request of the character we hâve described, 
while what we hâve now referred to was not in any way supported, 
becaùse the court in no proper sensé instructed the jury that the plain- 
tifï in etror could be found guilty by reason of the proof of the con- 
duct of. othéïs. On the other hand, as we hâve said, the court dis- 
tinctly ànd forcibly instructed the jury that it had only one question 
before it, and that was whether or not the plaintiff in error was guilty; 
and tha'f théy were not tb be led away by other issues, but would di-r 
rect.theîr. attention primarily ând carefully to the one question of the 
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guilt or innocence of the then défendant. Therefore, not only was 
the exception of the plaintifï in error to which we refer in no way 
responsive to the charge, and not only not adapted to lead the court 
to the true issue, but it f ailed in ah respects to point it out to the court, 
and to inform the United States of the position of the then défendant 
in référence thereto. In this respect it entirely failed of meeting the 
second of the propositions with which we commenced this opinion, 
because non constat, if at the end of this long trial the court had had 
its attention explicitly and clearly brought to the true issue, that the 
resuit would hâve been an opportunity for the court to make a pos- 
itive and clear ruling one way or the other, which in one ^direction 
would hâve relieved the record from what we are now considering, 
or in the other direction would hâve enabled the United States to 
improve in some way the nebulous and uncertain condition of the case 
in the respect which we hâve pointed out. 

A complaint is made in référence to the instruction of the learned 
judge at the trial as to the application of the rule in regard to the 
presumption of innocence in criminal cases. He gave the instruction 
in the terms commonly used ; and we may say, so far as we know, 
universally used until the opinion rendered in behalf of the Suprême 
Court in Coffin v. United States, 156 U. S. 432. 458, 459, 15 Sup. Ct. 
394, 39 L,. Ed. 481. The plaintiff in error made a request for instruc- 
tions evidently foUowing the phraseology of this opinion; but that 
phraseology was only currente calamo, and did not assume to fix a 
rule to guide the trial judge. The case turned on the simple fact that 
no ruling with référence to this presumption had been given at ail. 
Any doubt or confusion which arose from- the opinion in Coffin v. 
United States was directly met and obviated by the détermination of 
the court in Holt v. United States, 218 U. S. 253, 31 Sup. Ct. 2, 54 
L,. Ed. 1021. There the instruction on this point was given in pre- 
cisely the same manner as given hère, and the phraseology found in 
Coffin V. United States was rejected, so far as using it in a charge 
was concerned, on the ground that it might be misleading. 

[14] Coleman had been thus convicted of a misdemeanor which 
subjected him to imprisonment for more than a year ; and within the 
décisions of the Suprême Court of the United States his offense 
should be regarded as an infamous crime of the character to be pro- 
ceeded against only by indictment within the language of the Con- 
stitution. He was objected to as disqualified from being a witness 
by that conviction; but the rule always practised and recognized by 
the courts in this jurisdiction is that stated in 1 Greenleaf's Evidence, 
372 and 373. In some late éditions of Greenleaf the most essCntial 
part of thèse sections bas been dislocated and published in an ap- 
pendix, so that on a careless reading the fuU law is not at once per- 
ceived. The rule, however, has been so often stated that it is enough 
to say that a conviction of the character which occurred hère is not 
within the enumeration of treason, felony, or crimen falsi, as defined 
by the authorities. The gênerai rule is stated in Ex parte Wilson, 
114 U. S. 417, 422, 423, 5 Sup. Ct. 935, 29 L. Ed. 89; but we believe 
it has never been expressly adopted by the Suprême Court. This rule 
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is applied, but not challenged or considered, in Crawford v. United 
States, 212 U. S. 183, 29 Sup. Ct. 260, 53 L. Ed. 465. 

There are other propositions raised by the plaintiff in error which 
are disposed of by the considérations we hâve already stated, or are 
so obviously immaterial that we need not discuss them specifically. 

The judgment of the Circuit Court is affirmed. 



In re BROWN et al. 
(Circuit Court of Appeals, Second Circuit. January 8, 1012.) 

No. 127. 

1. Tkusts (I 358*) — FoLLOWiNG Trust Funds— Identification. 

In order to follow an alleged trust fund, tbere must be some Identifica- 
tion by the alleged cestul que trust of the property sought to be cbarged. 

[Ed. Note.— For otber cases, see Trusts, Cent. Dig. §§ 523, 553; Dec. 
Dlg. § 358.* 

Following trust property converted by trustée as dépendent on its 
Identification, see note to In re Mclntyre & Co., 10 C. O. A. 545.] 

2. Bankruptct (§ 188*) — Liens on Estate— Création. 

The mère tact that the misuse of a trust fund by a bankrupt bas gone 
to swell, in one form or another, the gênerai assets, is insufflcient to 
charge a lien on such assets, unless the claimant is able to prove that 
the property converted, either In its original shape or substituted form, 
came into the hands of the bankrupt's trustée. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dlg. §§ 270, 28<>- 
205 ; Dec. Dlg. § 188.*] 

S. Bankeuptcy (§ 188*) — Liens on Estate— Evidence. 

Evidence held Insufflcient to show that the proceeds of certain se- 
curities, converted by the bankrupts to their own use, ever came into 
the hands of the bankrupts' trustée so as to eutltle claimants to a lien 
on the bankrupts' gênerai assets to the amount of the securities so 
wrongfuUy converted. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 270, 2Sft- 
205 ; Dec. Dlg. § ISS.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

In the matter of bankruptcy proceedings of Albert O. Brown and 
others. Pétition by the First National Bank of Princeton, 111., and 
others, to revise an order of the District Court of the Southern Dis- 
trict of New York, dismissing claims in réclamation of the several pe- 
titioners, alleging a prior claim to the same fund. Affirmed. 

See, also, 183 Fed. 861 ; 189 Fed. 432, 

Thomdike Saunders, for appellants. 

Hays, Hershfield & Wolf (Ralph Wolf, of counsel), for appellee. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge. A claim of the Princeton Bank orig- 
inating in the transactions hère recited was considered by this court 
in Re Brown, 175 Fed. 769, 99 C. C. A. 345. 

•For oihet caaes see same topic & i numbbr In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe! 
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On August 13, 1908, the bankrupts, A. O. Brovvn & Co., stock- 
brokers, received from the Princeton Bank $1,787.50 for the purchase 
— ^being the full purchase price — of twenty (20) shares Atchison, To- 
peka & Santa Fé Railroad Company. Thèse shares were forthwith 
purchased by the brokers, but were shortly thereafter converted to 
their own use. On August ISth, the brokers received from the bank 
$1,403.13, the full purchase price of 25 shares of Missouri Pacific, 
which was also bought and subsequently converted by the brokers. 
Bankruptcy ensued on August 25, 1908, about noon, and upon learning 
of the conversion the bank undertook to rescind the whole transaction 
and to follow the purchase price as a trust fund. This vve held it coukl 
not do, for reasons stated ; but we also held that it might follow the 
proceeds of the converted stock as a trust fund, if it could do so by 
satisfactory proof. The first of thèse proceedings is concerned with 
the bank's attempt to trace thèse proceeds. It is sufficient now to say 
that the other four daims are of a similar character, for stocks the 
property of the several claimants which were converted by Brown & 
Co. before bankruptcy. They are for $945, $1,392.50. $6,675, and 
$12,270.89, respectively ; total, $21,783.39. Still another claimant, 
Schuyier & Co., whose stock was obtained from it by the bankrupts 
:pn August 24th, and by them converted, is undertaking to trace its 
proceeds ($9,600) into the same fund. A pétition to revise an order 
made in its proceeding was argued at the last session of this court, 
and décision therein is handed down herewith. In re A. O. Brown 
& Co., 193 Fed. 30. From other pétitions to revise we hâve learned 
that there were numerous other persons having similar claims. 

Ten shares of the claimant's /\.tchison stock was sold to one broker 
for $857.50, and ten shares to another broker for $900 ; both transac- 
tions taking place August 13th. Checks for thèse sums were on the 
same day deposited in the Hanover National Bank. Of the 25 shares 
Missouri Pacific, 20 shares were sold to one broker on August 17th, 
and the proceeds, $1,120, deposited in the National Bank of Commerce. 
The other 5 shares were sold to another broker on August 24th, and 
the proceeds, $280, deposited on the same day in the Hanover Bank. 

The spécial master finds that there remained continuously from 
August 17th to August 24th, in the Bank of Commerce, a balance 
largely in excess of $1,120. The balance on the morning of August 
25th, plus a small deposit then made, amounted to $21,079.97. This 
was exhausted by the payment of checks .subsequently presented, leav- 
ing a débit balance against the bankrupts so that no money was re-. 
ceived by the trustée from the Bank of Commerce account. If the 
$1,120 of claimant's money was left in that bank, it has been dissi- 
pated and can be traced no further. Among those checks was one to 
the order of the Hanover Bank, which was deposited in that bank on 
the 25th, in the amount of $4,000. It is the theory of the claimant 
that instead of the proceeds of the 20 shares Missouri Pacific remain- 
ing in the Bank of Commerce where they were indisputably deposited, 
until they were dissipated by the extinction of the crédits, they were 
transferred by the bankrupts from the Bank of Commerce to the Han- 
over, as part of this $4,000. This seems a very tenuous presumption 
in the absence of any évidence to support it. The amounts are diffcr- 
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ent, there is nothing to show that there was a sum of $2,880 trust 
money of some sort, which with claimant's $1,120 was being shifted 
by the bankrupts for some unexplained reason from one bank to an- 
other. 

[f] As.we said in Re Mcintyre, Grace's Appeal, 185 Fed. 96, 108 
C. C. A. 543 : 

"Whlle the doctrine of foUowing trust funds has been much extended In 
the modem décisions, there has never been a departure in the fédéral courts 
from the principle that there must be some identification of the property 
sought to be charged with the trust funds." 

We hâve hère a firm of brokers in failing circumstances, who hâve 
converted and sold the stocks of very many of their customers. It 
seems a violent presumption to assume that throughout their subsé- 
quent transactions with their banks they are continually manipulating 
their funds so as to keep the moneys they hâve misappropriated seg- 
regated and intact. So far as concerns the fund which came to the 
trustée as unexpended balance ($2,055.97) of the bankrupts in their 
account with the Hanover Bank, the $1,120 of this claimant's money 
has not been identified as constituting any part of it. 

The deposits of proceeds of claimant's stock in the Hanover Bank 
were, as we hâve seen, $1,757.50 on August 13th and $280 on August 
24th ; total $2,037.50. The spécial master finds that 

"The opening and closlng balances in the Hanover Bank on and after Au- 
gvist 13th were largely in excess of thèse (two) deposits." 

But the finding is not sufficient; there is no reason why it should 
be assumed that thèse balances were being reserved because they rep- 
resented the trust money of the Princton Bank, rather than because 
they represented trust money of Simpson, or Scrotton, or any of the 
others similarly situated enumerated above (aggregating $21,783.39) 
— or, indeed, any of the other claimants who from time to time hâve 
appeared in this proceeding seeking to trace and recover for property 
converted by the bankrupts. 

Moreover, it is not enough to show that there were morning and 
afternoon balances for several successive days large enough to cover 
the amount of money which was improperly converted. It might very 
well be that on any one day checks were presented which exhausted 
the morning balance and its accr étions, in which event thèse moneys 
would hâve been dissipated. We are not prepared to assent to the 
proposition that subséquent deposits are to be taken as having been 
made to rnake good claimant's money thus drawn and spent. Board 
of Commissioners v. Strawn, 157 Fed. 51, 84 C. C. A. 553, 15 L. R. 
A. (Nv S.) 1100. Our own conclusion would be that the $1,757.50 of 
the proceeds of claimant's stock, which went into the Hanover Bank 
on August ;13th, has not been shown to be any part of the balance 
which was turned over by that bank to the trustée on September 5th. 
Nevertheless the master and the District Judge seem to hâve reached 
the conclusion that it remained in the account on August 24th. Since 
both of them had the same understanding of the law as that above ex- 
pressed, viz.jthat the first check drawn on any given day might sweep,- 
away the balance carried over, and that it would be the merest specu- 



IN RE ALBERT O. BR0W5 27 

latîon to assume that subséquent deposits restored the original situa- 
tion, it is possible that they had some évidence, which is not in this 
record, as to the continuous condition of the daily balances prior to 
December 24th. Moreover, there is the deposit of claimant's pro- 
ceeds to the extent of $280 on the 24th, which makes it necessary to 
consider the transactions of that day and the next. 

The spécial master finds that the morning balance on Monday, Au- 
gust 24th, was $130,867.12, which with crédits during the day of $3,- 
743,526.60 made an aggregate of $3,874,393.36, Of thèse crédits the 
following were loans on collatéral: $200,000; $85,000, afterwards 
paid off and replaced by a $50,000 loan ; and $80,000. Against thèse 
there were charged, on the 24th, drafts of $3,686,213.19, leaving a 
balance at the close of business on Monday and the opening of busi- 
ness on Tuesday of $6,180.17. This is a sum considerably below the 
aggregate of the claims of the five parties to this proceeding ($23,- 
820.39), to say nothing of the other daim refèrred to supra ($9,600). 
Surely there can be no presumption, in the absence of testimony, and 
in the face of thèse other claims, that $1,757.50 of this balance was 
claimant's money. The subséquent history of this balance, however, 
renders it unnecessary to discuss the question whether some propor- 
tionate amount of claimant's money was included therein. 

The books of the bank show the following crédits on the 25th : 

Loan $ 8,000 00 

Deposit 23.000 00 

4,000 00 

4.5,000 00 

4,SG0 00 

2,000 00 

5,000 00 

5,000 00 

" 3,332 53 

60,000 00 

" 17,300 00 

62 07 

165 OO 

" 1,307 47 

Of course the balance ($6,180.17) carried over from the 24th was 
also a crédit available on the morning of the 25th. The books show 
the following débits on the 2Sth : 

$140,600 00 
705 00 

Check on Mech. Bk., payment stopped 500 00 

Applied in réduction of loan 3,502 24 

The testimony shows that the first entry, $146,600, represented the 
certification of a check. Claimant's counsel calls attention to this cir- 
cumstance and contends that certification is not payment, citing au- 
thorities in support of that proposition. There is no question, how- 
ever, about the payment. The check was paid by the bank in due 
course. We are clearly of the opinion that when the question is as 
to the disposition of a fund in a bank account, the time when certifica- 
tion is signed and noted by the bank is the significant time ; it is then 
that the crédit items which make up the balance of account are segre- 
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gated by the bank as against the obligation assumed by certification. 
So long as such certification is outstanding, the bank would not allow 
any of the money thus appropriated to be drawn out. 

So far as the books of the bank record the transactions, they fully 
support the finding of the District Judge that "the very first check 
drawn was greater than the opening balance" ; indeed, it was greater 
than that balance, increased by the $8,000 loan and by ail the deposits 
prior to the one of $17,300. The last item of the proceeds sought to 
be traced would thus be dissipated. The officers of the bank, how- 
ever, testified that the order in which the entries of débit and crédit 
were made in the books was not necessarily the order in which the 
separate transactions actually took place. Much testimony was taken 
in the effort to establish the real séquence of events. It may be thus 
summarized. The bank had made several loans to bankrupts on col- 
latéral which in each case was worth more than the face of the loan; 
arrangements had also been made on the 24th, for a further loan, sim- 
ilarly secured, of $25,000 to $30,000 to be made on the 25th, if re- 
quired, and the collatéral was left with the bank; but before the en- 
tries were actually made, placing the loan to the crédit of the firm on 
that day the assignment took place. Since the bank account was not 
overdrawn at the close of that day, this collatéral was turned over to 
the receiver. The vice président of the bank testified to a further 
loan made on August 25th, of $250,000 against 1,000 United States 
Steel Common and 3,000 Amalgamated Copper. When asked if it 
appeared on a statement drawn off from the bank books and showing 
the checking account, he replied : "It should. We probably gave them 
a check for that $250,000." Of course, if that loan was in the shape 
of a cashier's check, it would not appear among the crédits of the 25th, 
unless the bankrupts deposited it, which they apparently did not. The 
various collatéral notes contained the usual clause subjecting any over- 
plus of collatéral to a lien for any balances due the bank. With re- 
gard to the certification of the large check, it appears that on the 24th 
bankrupts gave a check for $146,600 to A. H. Combs & Co. for bal- 
ance due on the purchase of some stock. Certification was refused 
on the 24th by the Hanover Bank because of insufiîcient funds and 
likewise was refused on the morning of the 25th, for the same reason. 
Thereupon Combs & Co. drew their own check to the order of Brown 
& Co. for $66,600 which was indorsed and deposited to the latter's 
crédit, whereupon the bank at once certified that $146,600 check. As 
to the précise time when this transaction took place, the vice prési- 
dent who made the certification says that bis recollection of the time 
is somewhat uncertain. H. B. Combs testifies that he deposited the 
certified check with the Bank of Commerce probably at 20 minutes 
to 12. 

Upon the proof we concur with the District Court that whatever 
proceeds of claimant's stock were deposited in the Hanover Bank 
were dissipated by the certification of the check for $146,600 on the 
morning of August 25th, and can be no further traced. 

As we hâve seen, the Hanover Bank had in its possession various 
surpluses of collaterals above the amount of the several notes for 
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which such collatéral was pledged, some of thèse collaterals were paid 
for by checks drawn on the Hanover Bank and paid on the 24th, and 
it is contended that a lien for the trust funds is established against 
the surpluses of collaterals so purchased. But there is nothing to 
trace claimant's money into any particular stocks or bonds, or into the 
collatéral put up against any particular loan. 

[2] It was said in Smith v. Mottley, 150 Fed. 268, 80 C. C. A. 154, 
that: 

"In the absence of proof to the contrary, the réception of the funds he- 
ing so near to the assignment by the bank, it may be presumed that the as- 
sets whlch came to the haTids of the trustée were augmented by tlie pro- 
ceeds of the check" — which check in that case was the thing converted. 

Thus baldly stated the quotation might seem to support the theory 
that the beneficiary would hâve a lien on property which came to the 
trustée because the bankrupts, had they not misused the trust fund, 
would hâve had to borrow that additional sum from their banks on 
the collatéral they had with them covering their varions notes, and 
therefore the banks would hâve paid themselves out of such collatéral, 
and the trustée in bankruptcy would not hâve obtained so much from 
them. The same court which decided Smith v. Mottley, however, 
subsequently held, in Board of Commissioners v. Strawn, 157 Fed. 49, 
84 C. C. A. 553, 15 L. R. A. (N. S.) 1100, that the mère fact that the 
misuse of a trust fund has gone to swell, in one f orm or another, the 
;general assets of a bankrupt, is not enough to charge a lien on such 
assets ; and that, to impress a trust tipon the pro]3erty of a tort-feasor 
who has used the trust fund in his private affairs, it must be traced in 
its original shape or substituted form. We fully concur in this state- 
ment of the law. No doubt the individu al whose property has been 
converted has a high equity and is entitled to certain well-settled pre- 
sumptions ; but we cannot assent to the proposition that he may trace 
his money into any spécifie fund or security merely by inferences based 
on presumptions without substantive testimony to snstain them. The 
burden of proof is on the claimant at the outset ; it rests upon him at 
the close of the case. If he has not, then, upon the whole proof, made 
clear the final resting place of his converted property or its substi- 
tute, he cannot sustain his claim. 

[3] In our opinion the Princeton Bank has not established a lien 
against the gênerai assets nor against any particular asset, which carrie 
to the hands of the trustée in bankruptcy, and his claim was properly 
dismissed. 

It is not necessary to discuss the other four claims, which are not 
treated in détail in the brief. The facts are similar to those above 
recited, and the conclusion is the same as to ail. 

The decree is affirmed. 
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In re A. O. BROWN & CO. 

(Circuit Court of Appeals, Second Circuit. January 8, 1912.) 

Ko. 162. 

Bankrttptcy (§ 188*) — ^Liens on Estate— Evidence. 

Evidence Jield insufficient to show tbat tbe proeeeds of certain securl- 
tles, loaned by claimants to tbe bankrupts and received by them tbe day 
before bankruptcy, were not paid ont by tbe certification of a check, and 
tbat such proeeeds came into tbe bands of tbe bankrupts' reeeiver so as 
to entitle claimants to a lien on tbe gênerai assets of tbe bankrupts in 
tbe receiver's bands. 

[Ed. Note.— For otber cases, see Bankruptcy, Cent. Dlg. §§ 270, 286- 
295 ; Dec. Dig. § 188.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

In the matter of bankruptcy of A. O. Brown & Company. On pé- 
tition to revise an order directing Charles E. Littlefield as trustée in 
bankruptcy, etc., to pay $9,600 to a firm doing business under the 
name of Schuyler & Company out of funds and crédits of the bankrupts 
which came into the liands of their reeeiver. Reversed and remanded, 
with instructions. 

See, also, 189 Fed. 432. 

Hays, Hershfield & Wolf (Ralph Wolf, of counsel), for appellant. 
W. Benton Crisp (Théodore M. Crisp, of counsel), for appellee. 

Before DACOMBE, COXE, and WARD, Circuit Judges. 

LACOMBE, Circuit Judge. The transactions upon which it is 
sought to establish a lien in favor of Schuyler & Co. are many of them 
set forth in our opinion in Re Brown & Co., pétition of Princeton 
Bank (filed herewith) 193 Fed. 24. Référence may be had to that 
opinion, as we shall not restate them ail hère. 

On August 24, 1905, Brown & Co. asked Schuyler & Co. to loan 
them 300 shares of Interborough Railway stock, apparently to enable 
them to make deliveries, and agreed to secure the latter by paying 
the market price $9,600 for the same. They gave a check for the 
$9,600 on the Hanover Bank which was presented on the 24th and 
again on the 25th, payment and certification refused. Brown & Co. 
made an assignment for the benefit of creditors about noon on the 
25th. The stock was turned over to them on the 24th. It is unnec- 
essary to discuss the circumstances which show that their stock was 
converted by Brown & Co., since it is conceded by every ohe that it 
was so converted, was sold by them, and that its proeeeds became 
trust money, in their hands, belonging to Schuyler & Co. The only 
thing to be considered is the attempt which has been made to trace 
thèse funds. Brown & Co. sold and delivered to Miller & Co., an- 
other firm of stockbrokers, 1,000 shares of Northern Pacific, 1,000 
shares Great Northern, and thèse same 300 shares of Interborough. 
The total price was $289,600 and on the 24th Miller & Co. delivered 

•For other cases see same topio & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



IN EE A. O. BROWN & CO. 31 

two checks therefor to Brown & Co. for $266,600 and $23,000 re- 
spectively. The first of thèse checks was received by bankrupts be- 
fore 3 p. m. in time to deposit the same with the Hanover Bank on 
that day; the other was not received until 3:30 or 4 p. m. of that 
day. It was listed on a deposit slip dated August 24th, but apparently 
came too late for deposit until the next day. The first question pre- 
sented is whether claimant's trust fund ($9,600) was in the larger or 
in the smaller of thèse two checks. The spécial master found that it 
was included in the $23,000 check, "as a reasonable inference from 
the testimony." According to his statement of the testimony, the 
300 shares of Interborough were delivered by claimant to the bank- 
rupts "well on in the afternoon of Monday, the 24th." If this were 
so, the inference would be a reasonable one; but the évidence of the 
bookkeeper shows that delivery of the loaned stock was made between 
1 -.30 and 2 p. m., which was in ample time to make delivery to Miller 
& Co., and there is no other testimony as to the hour. We are by no 
means satisfied that the $9,600 was included in the smaller check. 
But it is not necessary to décide this question. The record is very 
scrappy and possibly some of the original exhibits, which are not be- 
fore us, may contain enough to support the master's finding. It makes 
no différence in the final analysis in which of thèse two checks the 
claimant's $9,600 was included. 

The history of the check for $23,000 may be first considered. It 
was, as we hâve seen, received between 3:30 and 4 p. m. August 24th, 
was entered on a deposit slip of that date, but could not be deposited 
in time ; it went in some time the next day. According to the excerpt 
from the bank books, showing checking account, which will be found 
set out in our opinion (filed to-day) in the Princeton Bank claim, it 
was the first deposit made on the 25th. The testimony shows, how- 
ever, that entries of deposits and charges did not always get into the 
books in the order of the actual transaction. It is the theory of the 
claimant that this $23,000 was not deposited until after the large check 
to A. H. Combs & Co. ($146,600) had been certified; it being con- 
tended that for that reason the proceeds of claimant's stock, which it 
is claimed were included in the $23,000 check, were not dissipated 
by the certification. To maintain this theory it is necessary for the 
claimant to show by compétent proof which event occurred first, the 
certification or the deposit. 

As to the certification there is the évidence of the man, H. B. Combs, 
who obtained the certification and deposited the certified check in the 
Bank of Commerce. He gives a narrative of the occurrences which 
preceded the certification and which naturally took some time, and 
States quite positively that he made the deposit in the Bank of Com- 
merce probably at 20 minutes of 12 on his way to lunch. The testi- 
mony of the vice président of the Hanover Bank is as follows: He 
first said:it was certified very early in the morning; that it was pre- 
sented by Combs on August 24th and was held over till the next day 
Until the account was made good. Being shown the lists of deposits 
as given in books of the bank and asked after which deposit it was 
that he authorized the certification, he replied: "After the deposit of 
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the $66,600." "Immediately after the depasit." He said there was 
no record which would show when the $66,600 was deposited; that 
according to his recollection it was the first deposit, might hâve been 
10 a. m. or earlier. Later on he said he could not be positive as to 
the time within an hour, and, being asked as to whether a check for 
$17,300 figured among those which made the account good for $146,- 
600, he said, if it came in after lia. m., it would not hâve been in- 
cluded in his fîguring; if it came in before that date, he would not 
swear it did not so figure. This would bring the time of certification 
down to about lia. m., which accords with Comb's testimony. The 
vice présidents recollection of the dates of thèse transactions he ad- 
mitted was "somewhat uncertain." Elsewhere he testified that about 
10 a. m. of August 25th he made a loan of $250,000 to the bankrupts 
on 1,000 United States Common and 3,000 shares Amalgamated 
Copper, which was paid oflf by bankrupt's check on Hanover Bank 
later in the day. But the books disclose no such check, and the loan 
slip shows that this note of $250,000 was in fact paid August 27th 
through sale of the collatéral. There is certainly no very satisfactory 
proof as to when the check for $146,600 was actually certified, al- 
though it is clearly established that it was not till the Combs check 
for $66,600 and others had been deposited and the account made good. 
Claimant calls attention to the gênerai lien of the bank on ail bal- 
ances and ail surpluses of collatéral, arguing that there was no neces- 
sity to wait for further deposits after opening of business on the 25th, 
since the bank's officers could saf ely and lawf ully certify to the amount 
of $146,600. But the material circumstances is not what they could 
hâve done, but what they did do; and, if anything is proved in this 
case, it is the fact that the large check was not certified until the de- 
posit of $66,600 was made, and also such other deposits as came in 
before it. 

In order to establish the relative priorities of the certification and 
of the deposit of the $23,000 check, it is necessary to show the time 
when both transactions took place. But as to the deposit there is no 
testimony whatever. In view of the circumstance that the deposit 
slip was prepared in the afternoon of the 24th, and that the condition 
of Brown & Co. was such as to call for the prompt deposit of every- 
thing they could control, it might fairly be inferred that the $23,000 
would be deposited on the 25th, as soon as the bank opened ; but it 
is not necessary to draw inferences. It is for the claimant to show 
when the $23,000 was deposited if that time is essential to his argu- 
ment. He cannot trace his money by a mère succession of presump- 
tion. Some of the modem cases hâve gone very far — ^possibly in some 
instances too far — in helping out a claimant by presumptions not 
always reasonable; but in this circuit we hâve always required some 
substantive proof as a basis for holding that the owner of trust funds 
converted by a bankrupt has a lien on some particular part of the 
bankrupt's property. Carse, the vice président, testified that the $66,- 
600 check was the first deposit on the 25th, to his recollection — a very 
uncertain rëcôllection, as we hâve seen — but no one testified and no 
writing of any sort was introduced to show when the $23,000 was 
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deposited. We cannot therefore find that it was deposited after the 
certification, and, since the évidence establishes quite conclusively that 
the $146,600 check was not certified until 11 a. m. or later, there is 
nothing to show that the $23,000 check and ail the others (except per- 
haps the $17,300) were not absorbed by the certification. If the claim- 
ant's $9,600 was included in the $23,000 check, it was then dissipated 
and can be traced no farther. 

The claimant further contends that, if the proceeds of his stock 
were included in the check of Miller & Co. for $266,600 which Brown 
& Co. deposited on the 24th, it was used to pay a note of Brown 
& Co. to the Hanover Bank and to release the collatéral which se- 
cured such note, and that therefore he acquired a lien on such col- 
latéral. Hère again the testimony is insufficient. The vice président 
testified that on August 25th the bank loaned Brown & Co. $50,000 
on collatéral and $80,000 on collatéral. Being asked if that finished 
with August 24th, he said : 

"They borrovved on that day $85,000 against collatéral which was pald off 
the sarue day and $200,000 on the 24th, which was paid back the saine day." 

It appears elsewhere in the record that this $200,000 was without 
collatéral. Manifestly the vice président was testifying only to loans 
made on the 24th. There is nothing to show whether or not among 
the enormous transactions of that day, when checks of the bankrupts 
came in to the amount of more than $3,500,000, thère were any pay- 
ments of other notes secured by collatéral ; nor is there anything to 
show which of the two loans, the $85,000 or the $200,000, if either, 
the $266,600 check was applied to. Finally, there is nothing to show 
at what hour thèse loans were paid off, nor at what hour the $266,600 
was deposited. Miller & Co.'s bookkeeper testifies only that it was 
delivered to Brown & Co. "before 3 o'clock." Whether it had actu- 
ally been deposited before the loans were paid is not shown. If it 
were not deposited until afterwards, it certainly was not used to pay 
them ofï. 

Upon the testimony the only finding we can make is that, unless 
the whole of the claimant's $9,600 was in the $23,000 check, some 
part of it was apparently included in the balance of $6,180.17 which 
was carried over from the 24th to the 25th. That balance, as we hâve 
seen in the Princeton Bank Case, 193 Fed. 24 (decided herewith), 
was swept away by the certification of the $146,600 check, and the 
last remuant of claimant's fund was thus dissipated. 

The order is reversed, and cause remanded, with instructions to 
dismiss the claim. 
193 F.— 3 
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In re BACON. 

BACON V. BTJFFALO COLD STORAGE CO. 

(Circuit Court of Appeals, Fifth Circuit. January 9, 1912.) 

No. 2,205. 

1. Bankruptcy (§ 404*) — DiscHARQ-E — Failtjbe to Applt roK— Effect. 

Faliore of a bankrupt to apply for a discharge witliin tlie time fixed 
by Bankr. Act July 1, 1898, c. 541, § 14, 30 Stat. 550 (U. S. Comp. St. 
1901, p. 3427), bars liis rigbit to a discharge under a subséquent pétition 
In bankruptcy, in which no new assets are scheduled, as to creditors 
who held claims provable under the first pétition. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 404.*] 

2. Bankrtjptcy (§ 405*) — Discharge— Objections— Estoppel. 

A bankrupt's créditer wlio held a provable claim under a former pro- 
ceeding is not estopped to object to the bankrupt's discharge for fail- 
ure to apply therefor in the flrst proceeding, because the créditer proved 
his claim in the second proceeding, where the bankrupt scheduled no 
assets which were not exempt. 

[Ed. Note. — For ether cases, see Bankruptcy, Dec. Dlg. I 405.*] 

Pardee, Circuit Judge, dissenting. 

Appeal f rom the District Court of the United States for the North- 
ern District of Texas. 

In the matter of.Herschel Martin Bacon, bankrupt. From an or- 
der of discharge, the bankrupt appeals, so far as the order excepts 
debts due the Buiïalo Cold Storage Company. Affirmed. 

This is an appeal from an order of the District Court for the Northern 
District of Texas granting the bankrupt his discharge. The appeal is tak- 
en by the bankrupt, and the order is complained ef by him because of the 
following limitation placed by the court in the discharge: "And excepting 
aise such debts as were provable in certain proceedings in bankruptcy In the 
District Court of the United States for the Western District of New ïork, 
wherein on June 19, A. D. 1903, said Herschel Martin Bacon was duly ad- 
Judged a bankrupt." The record shows that on June 19, 1903, the bank- 
rupt flled a voluntary pétition in bankruptcy in the District Court for the 
Western District of New York, and was on the same day adjudicated a 
bankrupt; that in that proceeding he scheduled certain creditors, among 
them the appellee, who were also scheduled by him in the présent pétition ; 
and that the bankrupt failed, within the time allowed by law, to apply for 
his discharge under the flrst pétition, a discharge having never been elther 
grànted or denied under it. Afterwards the bankrupt moved to and became 
a bopa flde résident of the Northern District of Texas, and on April 18, 1910, 
filéd in that district a second pétition, scJieduling creditors who had prov- 
able debts under the original pétition, as well as others, but no hew assets. 
He was, adjudicated; on the 27th day of April, 1910, and on the 19th day of 
May apiplied to the court for his discharge. His application, was resisted by 
the appellee on several grounds, but the District Court ruïed adversely to 
appellee on ail of them, except that the matter of his discharge had beeome 
res adjudicata by his f allure to apply for it under the first pétition within 
the statutory period, as to creditors having provable debts against him un- 
der the flrst pétition. The court, taking this view, excepted from the opéra- 
tion of the discharge ail debts provable under the iîrst pétition, and it is 
from the order granting the discharge, so llmlted, that the appeal is taken. 

John J. Ryan and Sam J. Hunter, for appellant. 
E. M. Browder, for appellee. 

•For otber cases see same toptc & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Before PARDEE and SHELBY, Circuit Judges, and GRUBB, 
District Judge. 

GRUBB, District Judge (after stating the facts as above). [1] 
The appeal présents the single question whether the failure of a bank- 
rupt to apply for a discharge within the time required by law under 
an eârlier pétition is a good ground for denying his discharge when 
apphed for by the bankrupt under a later pétition, in which no new 
assets are scheduled, as to creditors who held provable claims under 
the first pétition, and whether it is proper to grant the discharge lim- 
iting the opération of it in cases, as in this case, in which there are 
also creditors whose claims are not provable under the first [D^tition, 
to such claims. 

Section 1, subd. 12, Act 1898, defines a discharge as "the release 
of the bankrupt from ail his debts which are provable in bankniptcy, 
except such as are excepted by this act." Section 14 provides that 
the court shall grant the discharge unless upon the hearing it appears 
that the bankri^jt has donc any one of the six certain things spécifiée! 
in the section. No one of them covers the ground for denying this 
bankrupt's discharge by the court below. Section 17 provides that 
a discharge shall release a bankrupt from ail his provable debts ex- 
cept four classes therein specified, none of which includes the debts 
excepted from the opération of this bankrupt's discharge by the court 
below. The argument is made with force, as this bankrupt was not 
shown to hâve been guilty of any offense depriving him of the right 
to a discharge, and as the excepted debts were provable in bankruptcy, 
and not comprised in any of the excluded classes, their exclusion, in 
effect, ingrafts on the bankruptcy act an additional ground for deny- 
ing a discharge, by implication, when the act expresses the grounds 
for denying the bankrupt his discharge and the classes of debts ex- 
cluded from its opération when granted. 

The only express limitation upon the bankrupt's right to renew his 
application for a discharge is the fifth ground mentioned in section 
14, that in voluntary proceedings the bankrupt has been granted a dis- 
charge in bankruptcy within six years. His right to renew his ap- 
plication in the event of a former déniai or a failure to apply for a 
discharge within the required time has no expressed limitation in the 
bankruptcy act. If none is to be implied, it is open to the bankrupt, 
who has been denied a discharge after contest, to immediately file a 
second pétition, and, within 30 days, renew his application and com- 
pel his creditors to relitigate his right to a discharge ; and, in the 
event of the bankrupt's failure to obtain his discharge under the sec- 
ond pétition, to file a third and others without limit for the same pur- 
pose, and in the meantime prevent his creditors from collecting debts 
as to which he has been repeatedly held not to be entitled to a dis- 
charge. So the bankrupt could accomplish the same thing by inten- 
tionally failing to apply for his discharge within the statutory time, 
if convinced that he was not entitled thereto, and when pursued by 
his creditors, filing other pétitions, without limit as to number, and 
thus suspending indefinitely the collection of debts as to which he had 
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no right to be discharged in bankruptcy. Sucli a situation would 
make the bankruptcy law in its practical administration oppressive 
and intolérable, and bas led the courts to read into the law, by im- 
plication, the common-law principle of res adjudicata as a défense to 
an application for a discharge by a bankrupt who bas already applied 
for a discharge from the same debt under a former pétition and been 
denied it, or who, having filed a former pétition, bas failed to apply 
for his discharge thereunder until after the expiration of the time 
fixed by law therefor. 

The principle is stated by the Circuit Court of Appeals for the 
Eighth Circuit in the case of Kuntz v. Young, 131 F. 719, 65 C. C. A. 
477, as follows: 

"A fallure of the bankrupt to apply In due time for, or a refusai by the 
court to grant a discharge from the debts provable under one pétition In 
bankruptcy, renders the question of a rlgbt to a discharge from those debts 
in a proeeeding under a subséquent pétition res adjudicata." 

This case bas been followed by the Circuit Courts of Appeals for 
the First and Second Circuits as well as by numerous District Courts, 
and to secure uniformity of décision in the différent circuits, if for 
no other reason, we incline to this view. Bluthenthal v. Jones, 208 
U. S. 64-66, 28 Sup. Ct. 192, 52 I^. Ed. 390 (dictum) ; Kuntz v. Young, 
131 Fed. 719, 65 C. C. A. 477; In re Fiegenbaum, 121 Fed. 69, 57 
C. C. A. 409 (Second Circuit) ; In re Kufîfler, 151 Fed. 12, 80 C. C. 
A. 508 (Second Circuit) ; Id., 168 Fed. 1021, 93 C. C. A. 671 (cer- 
tiorari denied by Suprême Court, 214 U. S. 520, 29 Sup. Ct. 701, 53 
h. Ed. 1066); In re Silverman, 157 Fed. 675, 85 C. C. A. 224 (Sec- 
ond Circuit); In re Elby (D. C.) 157 Fed. 935; In re Stone (D. C.) 
172 Fed. 947; In re Bramlett (D. C.) 161 Fed. 588; Pollet v. Cosel, 
179 Fed. 488, 103 C. C. A. 68 (First Circuit) 30 L. R. A. (N. S.) 
1164; In re Weintraub (D. C.) 133 Fed. 1000; In re Schnable (D. 
C.) 166 Fed. 383 ; In re Pullian (D. C.) 171 Fed. 595 ; In re Leven- 
stien (D. C.) 180 Fed. 957; In re Westbrook (D. C.) 186 Fed. 414. 

Doubt has arisen as to the procédure in cases in which the bankrupt 
is held to be entitled to his discharge under the second pétition from 
certain debts incurred subsequently to the filing of the first pétition, 
but not as to such debts as were provable under the first pétition. As 
the matter relates to the effect of a discharge upon a particular debt 
or debts, it would seem that the creditor should be remitted to the 
court in which he seeks to en force his debt, to limit its effect, if 
pleaded by the bankrupt, as a discharge from it. In the case of Blu- 
thenthal V. Jones, 208 U. S. 64, 28 Sup. Ct. 192, 52 L. Ed. 390, the 
Suprême Court said, as to the effect of an unlimited discharge granted 
under a second pétition and without opposition from the creditor who 
sought to limit its effect when pleaded in a subséquent action to en- 
force the debt: 

"Undoubtedly, as in ail other judicial proceedings, an adjudication refus- 
ing a discharge in bankruptcy, flnally détermines, for ail time and in ail 
courts, as between those parties or prlvies to it, the faets upon which the 
refusai was based. But courts are not bound to search the records of other 
courts and give efCect to their judgments. If there has been a concluslve ad- 
judication of a subject in some other court, it is the duty of him who relies 
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Tipon it to plead it or in some manner bring it to the attention of the court 
In which it is souglit to lie enforced. Plaintiffs in error falled to do this. 
When an application was made liy tlie Iianltrupt in tlie District Court for tlie 
Southern District of Florida, tlie judge of that court was, by tbe terms of 
the statute, bound to grant it, iinless upon investigation it appeared that the 
bankrupt had coniinitted one of the six offenses which are specifled in section 
14 of the bankrniitcy act as amended. An oi)jecting creditor might hâve 
proved upon that application that the bankrupt had committed one of the 
acts which barred his dir-charge, either by the production of évidence or by 
sliowing that in a previous bankniptcy proeeediug it bas been conclusively 
adjudicated, as between him and the bankrupt. that the bankrupt had com- 
mitted one of siich offenses. If that adjudication had been proved, it would 
hâve taken the place of otber évidence and bave been final upon the parties 
to it. But nothing of the kind took place. liluthenthal & Biekart intention- 
ally remained away from the court, and allowed the discharge to be granted 
without objection." 

From this it appears to be re(iiiire(l that the grantinsr of the dis- 
charge under a second pétition be rcsisted by objecting creditors with 
claims provable under a first pétition. If so, the bankruptcy court must 
hâve authority in its order of discharge to Hmit the eiïect of the dis- 
charge and to except from its opération ail debts provable under the 
former pétition. In some cases the court bas accomplished this by 
enjoining the bankrupt from applying for a discharge as to such 
debts. In re Pullian (D. C.) 171 Fed. 595; In re Kuffler, 168 Fed. 
1021, 93 C. C. A. 671. In others, as in the présent case, the order of 
discharge bas been so drawn as to except from its opération debts 
provable under the first pétition. Follet v. Cosel, 179 Fed. 488, 103 
C. C. A. 68, 30 L. R. A. (N. S.) 1164; In re Von Eorries (D. C.) 163 
Fed. 718; In re Westbrook (D. C.) 186 Fed. 414. If the District 
Court bas authority to Hmit the discharge so as to except from its 
opération debts of this character, it seems clear that it has authority 
to express the limitation and exception in the order granting the dis- 
charge, though the Suprême Court form of discharge contains no such 
exception. The more convenient practice, if permissible, is that 
adopted by the court below in this case, to whiclv vve adhère. 

[2] It is contended by the appellant that the appellee has estopped 
itself from disputing the application of the discharge to its claim by 
reason of having filed and proven its claim in the second proceeding. 
No dividend has been paid appellee or other creditors of the bank- 
rupt, nor can any be paid, since the only asset scheduled by the bank- 
rupt is a suit of clothes, which be claims and is entitled to as exempt. 
What efifect as an estoppel, if any, the receipt of dividends by the ob- 
jecting creditor, under the second pétition, would hâve is not presented 
by the facts of this case. An estoppel is always predicated on some 
élection resulting in benefit to the person estopped or détriment to the 
person in whose favor the estoppel opérâtes. The filing and proving 
of the claim without the receipt or the expectation of receipt of a 
dividend can be of no benefit to the appellee and of no détriment to 
the bankrupt, and there is nothing in the doing of it on which to 
predicate an estoppel. This was expressly held in the case of In re 
Elby (D. C.) 157 Fed. 935. 16 Cyc. pp. 744-746; 2 Pomeroy Equity 
Jurisprudence, § 805 ; Bigelow on Estoppel, 644. 

If the court below had no authority to incorporate in the order 
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granting the discharge the exception complained oî, iio in jury can re- 
suit therefrom to the bankrupt, for in that case the exception would 
be a nullity, leaving the discharge unconditional, and it could be 
pleaded with unimpaired effect in an action to enforce the appellee's 
claim. 
The order granting the discharge is affirmed. 

SHELBY, Circuit Court (concurring). A person may, after the 
expiration of one month and within the next twelve months subse- 
' quent to being adjudged a bankrupt, file an application for a discharge 
in the court of bankruptcy in which the proceedings are pending. If 
it be showri to the judge that he was unavoidably prevented itom filing 
it within twelve months, it may be filed within, "but not after the ex- 
piration of, the next six months." Section 14, Bankr. Act 1898 (30 
Stat. 544). This is clearly a limitation of 12 months in which to make 
application for the discharge, with authority conferred on the court to 
extend it for six months. After the expiration of 18 months, an ap- 
plication for a discharge would be rightfully dismissed; in fact, it 
has been held that the court has no jurisdiction to grant it. In re 
Fahy (D. C.) 116 Fed. 239 (Judge Shiras) ; In re Wagner (D. C.) 139 
Fed. 87 (Judge Hawley) ; 2 Remington on Bankruptcy, § 2727, and 
cases cited. Section 14 clearly shows the législative intention to limit 
the right to make the application, the period within which the bank- 
rupt must act being specifically stated. If, after the expiration of 
the time, the bankrupt, by contracting new debts and instituting a 
second proceeding, could obtain a discharge from debts provable or 
proved in the first proceeding, the intention of Congress would be de- 
feated. Such construction would make the limitation ineiïectual, be- 
cause the bankrupt could avoid it by instituting the second proceed- 
ing. The resuit of the décisions of the Circuit Courts of Appeals 
cited by Judge GRUBB is right, I think, as a construction of the act 
based on the intention shown by the prescribed limitation. To con- 
strue the act otherwise would be to ingraft on it a mode of extending 
the time for obtaining a discharge beyond 18 months. It seems to 
me, therefore, that the conclusion is correct as a construction of the 
act, whether the doctrine of res judicata is applicable or not, that a 
bankrupt, after the expiration of 18 months from adjudication, is not 
entitled, on a second proceeding, to a discharge from debts provable 
in the first. 

I concur in the opinion that the order should be affirmed. 

PARDEE, Circuit Judge (dissenting). In the opinion of the court 
the case is fairly stated and discussed, but I do not agrée with the 
disposition made of it. There is nothing in the bankruptcy act of 
1898 and amendments thereto which in my judgment expressly or 
impliedly limits and restricts any "person who owes debts" to one 
pétition to be adjudged a voluntary bankrupt. On the contrary, the 
fourteenth section seems to actually contemplate the filing of a second 
pétition. In Bluthenthal v. Jones, 208 U., S. 64, 28 Sup. Ct. 192, 52 
L,, Ed. 390, the Suprême Court holds that in a case where a discharge 
upon objection of a créditer was refused on the first pétition, and a 
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second pétition was filed and thereon a discharge granted releasing 
the bankrupt from debts that were provable under the statute at the 
time of the fîrst proceeding, the discharge was vaHd, because not op- 
posed. And in the présent case, the second pétition, although prac- 
tically denied, is not dismissed. 

So I take it a bankrupt may make more than one application to be 
released from his debts, and, if he may, then on a second pétition he 
is entitled to the discharge from ail provable debts, as declared in 
the bankruptcy law. 

In Bluthenthal v. Jones, supra, the court says: 

"Section 1 of the bankruptcy act deflnes a discharge as 'the release of a 
bankrupt from ail of his debts which are provable in bankruptcy, except 
such as are exeepted by this act.' Section 14 of the amended act, whieh 
was applicable to the second proceedlngs, provides that after due hearing 
the court shall discharge the bankrupt, unless he has committed one of the 
six acts speeifled in that section. Section 17 of the amended acts provides 
that a discharge lu bankruptcy shall release a bankrupt from ail of his prov- 
able debts, with four specilied exceptions, which do not cover this case. The 
discharge appears to hâve been regularly granted, and as the debt due to 
Bluthenthal & Blckart is not one of the debts which, by the terms of the 
statute, are exeepted from its opération, ou the face of the statute the bank- 
rupt was discharged from the debt due to them." 

What debtor shall be discharged in bankruptcy is a question of 
public policy exclusively vested in the Congress when it sees proper 
to act as it has donc in the act of 1898, and it is not within the prov- 
ince of the courts to enlarge the disabilities or restrict the relief pro- 
vided in the statute. 

As noted in Bluthenthal v. Jones, supra, section 14 of the bank- 
ruptcy act as amended by Act Feb. 5, 1903, c. 487, § 4, 32 Stat. 797 
(U. S. Comp. St. Supp. 1909, p. 1310) provides: 

"(b) The judge shall hear the application for a discharge and such proofs 
and pleas as may be made in opposition thereto by the trustée or other par- 
ties in interest, at such time as will glve the trustée or parties in interest 
a reasonable opportunity to be fuUy heard, and investlgate the merits of 
the application and discharge the applicant unless he has (1) committed an 
offense ptinishablë by imprlsonment as herein provided; or (2) with intent 
to conoeal his financial condition, destroyed, concealed, or failed to keep 
books of account or records from which such condition might be ascertained; 
or (3) obtained money or property on crédit upon a materially false statement 
in writing, niade by him to any person or représentative for the purpose of 
obtainlng crédit from such person; or (4) at any time subséquent to the flrst 
day of the four months Immediately precedlng the filing of the pétition, 
transferred, rempyed, destroyed, or concealed, or permitted to be removed, 
destroyed, or concealed any of his property with intent to hlnder, delày, or 
def raud his creditors ; or (5) in voluntary proceedings been granted a dis- 
charge in bankruptcy within six years; or (6) in the course of the proceedings 
In bankruptcy refused to obey any lawful order of or to answer any mate- 
rial question approved by the court." 

Tô this law my brethren practically add a clause like this: (7) 
Some time previous been adjudicated a bankrupt, and failed in that, 
proceeding to apply for a discharge. To thus hold, my brethren rely 
upon décisions of courts in other circuits, and the cases cited are of 
two classes: (1) Where in a previous bankruptcy proceeding appli- 
cation for a discharge had been applied for and refused; (2) where 
in the previous bankruptcy proceeding no application for discharge 
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was tnàde. In thèse cases, the reasons for not applying do not ap- 
pea'r, except in one — In re Stone (D. C.) 172 Fed. 947 — where it was 
said that it was through the neglect of the bankrupt's attorney. In 
the first class— In re Fiegenbaum, 121 Fed. 69, 57 C. C. A. 409, and 
others following — I concur. In those cases the issue of discharge or 
not was made. The court tried the sarne and decided as to the right. 
This view is supported by the argument in Bluthenthal v. Jones, su- 
pra. In the second class, I am not in accord with the reasoning and 
do not think those cases should be followed. 

It is not clear how where no issue is made and no question pre- 
sented,, nor any décision rendered, there can be "a thing judicially 
decided" or, "a matter adjudged." An estoppel under the statute 
might be claimed if there were anything in the statute to base it on; 
but, as said above, I do not find it there. As the statute leaves it 
optional with the bankrupt to apply for a discharge, in cases where 
he does not apply there is no estoppel by record nor by judgment. 
In this case it does not appear that the proceedings on appellant's first 
pétition hâve ever been closed by judgment of any kind. 

In fixing the time in which a discharge could be applied for, it was 
not intended by the lawmaker to provide a liard and fast rule which 
would prevent relief to unf ortunate debtors who, because of négli- 
gence attributable to inexperienced and careless attorneys, or to sick- 
ness and poverty and other calamities that litigants frequently sufifer 
f rom, f ail to apply promptly for a discharge ; but the lawmaker was 
so far looking to the interest of creditors with provable debts as to 
obviate the necessity, if they wished to oppose the discharge, of watch- 
ing the case indefinitely. A subséquent pétition would require notice 
to the creditors. Therefore it is easily seen why the time limit should 
be enforced and the bankrupt remitted to another proceeding, as was 
actually the method followed in the early cases. In re Wolff (D. C.) 
100 Fed. 430; In re Claff (D. C.) 111 Fed. 506; In re Fahy (D. C.) 
116 Fed. 239. 

It seems to be objected to the appellant, and therefore as prej- 
udicing his right to a discharge under a pétition filed more than six 
years af ter his first, that his new schedules show old and new debts, 
but no assets. It is generally understood that under the bankruptcy 
law debts are essential, assets non-essential. 

The majority opinion concludes as follows: 

"If the court below hacl no authorlty to incorporate in tbe order granting 
the discharge the exception complained of, no injury can resuit therefrom to 
the bankrupt, for, in that case, the exception would be a nuUlty, leaving the 
discharge unconditional, and it could be pleaded with unlmpaired efCect in 
an action to enforce the appellee's claim." 

The eflfect of this is to turn over the matter of appellant's discharge 
to be litigated in any court where his creditors see fit to sue him. I 
think the bankruptcy law was intended to release the provable debts 
of every unf ortunate debtor entitled to the benefit of its provisions. 

In my opinion, the appellant is entitled to a discharge in the form 
(section 59) prescribed by the Suprême Court, and with no other ex- 
ceptions attached. 
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MILLER V. CHICAGO & A. R. CO. 

CHICAGO & A. R. CO. v. MILLER, 

(Circuit Court of Appeals, Second Circuit. January 15, 1912.) 

No. 44. 

1. Railkoads (§ 142*) — Consolidation— RiGiiTs or Stockholdeks. 

That a railroad stockholder exclianged part of hls holdings under a 
consolidation did not of itself bind hlm to excliange the remaiuder. 

[Ed. Note.— For other cases, see Railroads, Cent. Dig. g§ 444-447; Dec. 
Dig. § 142.*] 

2. CoKPORATioNS (§ 583*) — Consolidation-— Appeo VAL. 

It is only where a corporate consolidation agreement requires an ex- 
change of shares that approval of the consolidation liy a stockholder 
implies an agreement to exchange. 

[EU. Note.-— For other cases, see Corporations, Cent. Dig. §§ 2338-2040 ; 
Dec. Dig. § ÛS3.*J 

3. Raii.koads (§ 142*) — Consolidation— Rights of Stockholdebs. 

A railroad consolidation agreement, which provided tliat holders of 
miexchanged stock should continue to share in the earnings and assets 
of hls Company, did not require a holder to exchange his stock. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. §§ 444-^47 ; Dec. 
Dig. § 142.* 

Rights and llabilities of stockholders of railroads on consolidation, see 
note to Bouner v. Terre Haute & I. R. Co., 81 C. C. A. 480.] 

4. Railroads (§ 142*) — Consolidation— AoEEEstEXT—VALiDiTY. 

Provision in a railroad consolidation agreement that holders of un- 
exehanged stock should continue to share iu the earnings and assets of 
their old eonipany was not severable from the agreement ; the whole 
agreement lieing invalid. If that provision is. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. §§ 444-447; Dec. 
Dig. § 142.*] 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

Bill by William Starr Miller against the Chicago & Alton Railroad 
Company. From a decree (176 Fed. 379) sustaining a demurrer to its 
cross-bill, défendant appeals. Affirmed. 

Appeal from a decree sustaining a demurrer to, and dismissing, an amend- 
ed cross-bill of complaint In a suit in equity.i 

The amended cross-bill allèges, in substance, that in 1906 two Illinois rail- 
road corporations were Consolidated under the laws of that state ; that the 
défendant is the Consolidated corporation so created ; that such consolida- 
tion was effected liy an agreement which provided for the issue of the stock 
of the Consolidated corporation upou différent bases in exchange for the 
shares of the cousolidating companies ; that the complainant owned and 
Btill owns 500 shares in one of the cousolidating companies and by certain 
aets of acquiescence and ratification — which are referred to in the opinion — 
"consented, agreed and becanie in duty bound" to exchnnge his shares for 
the Consolidated stock, and that althougli often requested he has refused to 
make such exchange. The relief prayed for is that the complainant be de- 
creed to exchange his stock. 

The consolidation agreement in question Is attached to the cross-bill and 
con tains the following provision: 

' In the following statement and opinion the cross-complainant will be, for convenience, 
designated as the défendant and the cross-defendant as the complainant. 

'For other cases see same topic & § numbep. in Dec. & Am. Digs. 1907 to date. & Rep'r Indexes 
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"Article IV. TJntll ail of the 73 shares of preferred stock and 4,387 shares 
of cominon stock of the party of the first part, not now owued by the party 
of the second part, shall Uave been exchanged for prior lien stock of the 
Consolidated company as hereby provided, every holder of any sueh un- 
exchanged share of suoh preferred stock or of such comnion stock of the 
party of the first part shall continue to hâve the right to share proportion- 
ately, In accordante with the exlstiug respective rights of said tvvo classes 
of stock, in the earnlngs and assets of the party of the first part hereby 
Consolidated and merged Into the party of the second part, as if the said 
consolidation and merger had not taken place and the entire capital stock of 
the party of the first part, uow consistlng of 84,795 shares of preferred stock 
and 187,511 shares of common stock, were still outstanding." 

Article V of the agreement after providing that certain shares in one of 
the consolidating conipanies held by a trust company should not be ex- 
changed, goes on to state: 

"Until ail of the 73 shares of preferred stock and 4,387 of common stock 
of the party of the first part not now owned by the party of the second part 
and held by said trustée shall hâve been exchanged for prior lien stock of 
the Consolidated company as herein provided, every holder of any such un- 
exchanged shares of such preferred stock or of such common stock of the 
party of the first part shall continue to hâve the right to share proportion- 
ately in accordanee with the existing respective rights of said two classes 
of stock in the earnings and assets of thé party of the first part hereby 
Consolidated and merged into the party of the second part, pari passu with 
the Farmers' Loan & Trust Company or its successor, as trustée for the 
holders of said $22,O00,OÇO bonds of the party of the second part, as if the 
said trustée held uncanceled and unimpalred for the beneflt of such bond- 
holders ail the shares of stock of the first party now held by it as sueh 
trustée." 

The shares of stock which the défendant seeks in this case to compel the 
complainant to exchange constltuted a part of the shares referred to In the 
foregoing articles. 

Tlîe only grounds of the demurrer to the cross-bill which will require con- 
sidération are those averring that the facts alleged do not constitute a cause 
of action or entitle the défendant to the relief prayed for. 

Joline, Larkin & Rathbone (Arthur H. Van Brimt, Joseph P. Cot- 
ton, Jr., and Albert Stickney, of counsel), for appellant. 

Philbin, Beekman, Menken & Griscom (Charles K. Beekman and 
Stephen P. Anderton, of counsel), for appellee. 

Before COXE, WARD, and NOYES, Circuit Judges. 

NOYESs Circuit Judge (after stating the facts as above). [1] If 
we shotild lay stress upon particular averments in the cross-bill, stand- 
ing alohe, we might be lead to the conclusion that it is averred as a 
fact that the complainant agreed expressly to exchange his shares for 
those of the consolidated company. But we are satisfied f rom the 
cross-bill as a whole, as well as from the contentions of counsel, that 
there is no claim of express agreement, and that the averments of con- 
sent and approval should be treated as conclusions drawn by the 
pleader from the facts alleged. 

Now, we find nothing in the alleged acts of the complainant prior 
to the consolidation showing that he approved it. The matters 
charged — the subscription to mortgage bonds some six years before, 
the acceptance of the 30 per cent, dividend, and the approval of the 
lease— are ail consistent with a purpose not tQparticipate in the con- 
solidation. A fortiori they fail to show that the complainant indi- 
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cated any intention to exchange his shares should a consolidation be 
effected. So, while the fact that the complainant did exchange a part 
of his holdings might justify the inference that he approved the con- 
solidation, it would furnish no basis for the further inference that he 
became bound to exchange his remaining shares, utiles s such obligation 
necessarily resulted from the fact of consolidation. There being, then, 
nothing by way of express agreement or estoppel to bind the com- 
plainant to exchange, his duty to exchange — if it exist at ail — must be 
based upon the consolidation proceedings. 

[2, 3] Where a consolidation agreement requires an exchange of 
shares, proof of the approval of the consolidation shows an agreement 
to exchange. But where a stockholder is not required to exchange, 
proof. of the approval of the consolidation establishes only one step, 
and that not the essential one. Thus, if we assume that the défend- 
ant is right in its contention that the complainant, by virtue of his own- 
ership of stock in one of the consolidating companies became bound to 
follow his corporation into the consolidation, it does not follow that he 
agreed to exchange his shares, if the articles of consolidation recog- 
nized his right to retain them. And we think that they did recognize 
and give him this right. In our opinion, the object and effect of the 
provisions already quoted were to permit stockholders who were un- 
willing to surrender their shares to the Consolidated corporation, to re- 
tain them under the conditions and with the rights stipulated. We 
find no obligation to exchange. 

It is urged, however, that the provisions in question were temporary 
in their nature and were intended to cover only the time during which 
the détails of the consolidation could be worked out. In our opinion, 
however, the language used furnishes no basis for this contention. 
On the contrary, we think the provision giving the right to share "in 
the earnings and assets" of the old corporation inconsistent with such 
interprétation. It is further contended that there are embarrassments 
and difficulties in the way of giving effect to thèse provisions as we 
hâve Gonstrued them. But the difficulty of performing a contract is 
no reason for f aihng to enf orce it or for interpreting it contrary to its 
plain meaning. 

[4], The contention is also made that the provisions in question 
which require the continued existence of one of the old corporations 
are invalid because they are inconsistent with the rule that the effect of 
consolidation is to terminate the existence of corporations consolidat- 
ing. If it were necessary for us to examine this question we should 
find; probablyy that there are exceptions to this rule. But it is not 
necessary for us to examine it. The agreement of consolidation is 
not severable. The provisions with respect to nonexchanging stock- 
holders.are material and essential parts of it. It cannot be said that it 
would hâve been made if they had not been included. Indeed under 
the conditions disclosed it is not even certain that the contrdlling in- 
terests would bave ventured to présent it for considération without 
them.:. If thèse provisions are invalid, the whole consolidation agree- 
ment' 'is. invalid and the défendant, consequently, states no cause of 
■3,C,ti0ïï .ijijjts cfosS-bill. And, on the other hand, if the provisj;ons are 
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valid, the complainant has the right to stand upon them and the de- 
fendant is not entitled to the relief prayed for. 

The demurrer to the cross-bill was properly sustained by the Cir- 
cuit Court and its decree is affirmed, with costs. 



FARMERS' LOAN & TRUST CO. v. WATERBURY et al. 

(Circuit Court of Appeals, Second Circuit. Decemlier 15, 1011.) 

No. 58. 

Street Railkoads (§ 54*) — Moetgages— Construction. 

A mortgage glven by a street railroad company, not upon ail of its 
présent and future property, but upon spécifie property described, in- 
cludlng the leasehold interest In leased Unes, construed, and held not to 
cover sums due the mortgagor for advances made to lessor coinpauies, 
nor a lease made by the mortgagor of Its Unes to another company so 
as to entitle the mortgagee to the reversion of sucli lease. 

[Ed. Note. — For other cases, see Street Railroads, Dec. Dig. § 54.*] 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

Suit in equity by the Farmers' Loan & Trust Company, as trustée, 
against the Metropolitan Street Railway Company, Pennsylvania Steel 
Company, John I. Waterbury, and others, as a committee, Adrain H. 
Joline and Douglas Robinson, receivers, and William W. Ladd, re- 
ceiver. Appeal from supplemental decree of sale. Modified. 

See, also, Morton Trust Co. v. Metropolitan St. Ry. Co., 179 Fed. 
1010. 

Simpson, Thacher & Bartlett (Graham Sumner, of counsel), for 
appellant. 

Bronson Winthrop and Charles T. Payne, for appellee. 

Masten & Nichols (William M. Chadbourne, Arthur H. Masten, and 
EUis W. Leavenworth, of counsel), for receivers. 

Before COXE and WARD, Circuit Judges, and HOUGH, District 
Judge. 

WARD, Circuit Judge. The mortgage of the Metropolitan Street 
Railway Company to the Morton Trust Company, dated March 21, 
1902, being foreclosed in this action, recites that the Metropolitan 
Company is (1) the owner of certain street railroads ; (2) in possession 
of and operating certain other street railroads either as lessee or un- 
der contracts ; (3) the owner of certain described real estate ; and (4) 
of certain shares of stock pledged under a prior mortgage to the Guar- 
anty Trust Company, dated February 1, 1897. Then it grants "ail 
and singular the railroads, railroad routes, estâtes, leaseholds, prop- 
erties, rights, privilèges and franchises described as follows." 

It will be noticed at the outset that the Metropolitan Company does 
not mortgage ail its real estate and personal property, but only certain 
described property which fairly falls under the previously recited caté- 
gories ; ail (except the real estate and shares of stock) being railroads. 

*For other cases see same toplc & % numbeb In Dec. & Âm. Digs. 1907 to date, & Rep'r Indexes 
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The final dragnet clause, though very elaborate, is approprîate as 
appartenant to the property mentioned in the above récitals and gen- 
erally speaking to property then owned. Is as follows : 

"Together with .ill and singular the iiiiprovements on sald properties, and 
ail and singular the railroads, lands, hnildings, structures, flxtures, privilèges, 
franchises, rights of way, trackage rights, cmtraats. eonsents, leaseholds, 
easements and other rights and intercats now owned by the Railroad Com- 
pany ; also ail and singular the tracks, slde tracks or sidings, switches, rails, 
bridges, fonces, buildings, dépôts, station houses, power housos, car houses, 
machine shops, repalr shops and other shops, and ail other buildings, im- 
provements, érections and structures, and ail dynamos, belting, englues, boil- 
ers, regulators, meters, pôles, trolleys, conduits, feeders, cables, wlres, switch- 
hoards, lamps and machinery for produclng, generating and distrlbuting 
electricity or power; and also ail and singular the roUing stock, equipnient, 
motors, englues, tenders, carriages, cars, trucks, horses, harness, tools, im- 
plements, furniture, flxtures, machinery, materials, coal, wood, oll, fuel 
and other supplies; and also ail maps, drawings, profiles, liceases, records, 
deeds, contracts ■and agrcemcnts, patents and patented inventions and pro- 
cesses now owned by the Railway Company, ail of which Personal property 
is hereby declared to be flxtures and appurtenances of said railroads ; and 
also ail présent or future improvements and additions made or to ho mode 
upon and to uny or ail of said railroads or property, real and Personal, and 
any and ail equipnient therefor and reuewals or replacements of the same 
or of any part thereof or the appurtenances; and also ail and every other 
railroad, which the lîaiUvay Company shall hereafter acquire or construct 
by means of the proceeds of any of the bonds hereby secured, and ail power- 
houses, real estate, equipment and other property, real or personal, appur- 
tenant thereto. 

"And ail and singular the tolls, fares, rents. Issues, earnings. income, prof- 
its and other benefits and advantages of, or in any wise growing out of, ail 
or any of the said several railroads, franchises and property, and ail and 
singular the tenements, hereditaments and appurtenances to any of the said 
railroads or property belonging. or in any wise appertaining, and the rever- 
sion or reversions, remainder or reniainders thereof, and ail the estate, right, 
title, Interest, property, possession, daim and demand whatsoever, as well 
at law as in equity, of the Railway Company, in and to the same and every 
part and parcel thereof with the appurtenances." 

The words underscored are relied upon to bring within the mort- 
gage daims of the Metropolitan Company against leased Unes for ad- 
vances and also for rent due from and claims against the New York 
City Railway Company and ail other personal property except shares 
of stock and cash on hand. But we think that thèse underscored 
words are to be read as ejusdem generis with the accompanying words, 
and that they ail refer to property then existing and renewals thereof 
directly connected with the physical opération of the railroad. The 
mortgage is not upon ail the présent and future property of the Com- 
pany, but upon spécifie property. 

As confirming this construction we may refer to the fact that claims 
against lessor companies existing at the date of the lease to the New 
York City Company, February 14, 1902, were assigned by that lease 
to the New York City Company. It is true that by virtue of an op- 
tion that Company took refunding bonds in place of thèse claims, which 
thus became f ree of the lease, but did not for that reason become sub- 
ject to the lien of the mortgage of March 21, 1902 ; also to the fact 
that certain shares of stock were specifically mentioned as covered by 
the mortgage; and finally to the fact that not only is the word "lease" 
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not mentioned in the granting clauses, but the mortgage îs made 
expressly subject to the lease to the New York City Company. 

It is said that our décision upon the mortgage of the Metropolitan 
Company to the Guaranty Trust Company of February 1, 1897 (177 
Fed. 925, 101 C. C. A. 205), requires us to construe this mortgage more 
liberally. But the terms of the guaranty mortgage were large, cer- 
tainly as to property then owned by it. It granted : 

"Ail and singular its property and franchises of every nature, and de- 
scription; whatsoever, Inchiding ail its Unes, buildings and real esta te in the 
clty of New York and ail its railroads, railroad properties and railroad routes 
now constructfed and in opération, etc." 

The grant of property to be acquired in the future was confined to 
the railroads then in opération. But we were speaking of certain traf- 
fic agreen^ents and equipments which did belong to those roads. 
MoreoverjWe inserted in the decree (subdivision 3, art. 7) a provision 
which resetved the distribution of the balance of the proceeds of sale 
after payment of costs and receivers' certificates until the final ac- 
counting. 

It is further contended that the mortgage is really a mortgage of 
the reversion of the lease to the New York City Company, and thàt 
the Trust Company became thereby entitled to the lessor's rights and 
claims of ail kinds. However, if we are right in our construction of 
the mortgage, it does not cover the lease, nor ail the property leased, 
but only a specified portion, and therefore it is not a mortgage of the 
réversion. 

We think the language of the supplemental decree of sale of No- 
vember,2, 19lO, enlarges the scope of the mortgage in respect to the 
property mentioned in subdivisions 1, 2, 3, 4, and 5 of lot 13, 'which 
should be stricken ont, and the dragnet clause of the mortgage should 
be substituted for subdivision 6 of lot 12 in the original decree of May 
31, 1910; and the cause is remanded to the Circuit Court, which is 
instructed. so to modif y the supplemental decree and to make any other 
ametidmeiits ^yhich it thinks necessary to make it conform to this opin- 
ion. '■■■'','' 



. •• HURRICANE 60LD MINING CO. v. BRIGHT. 

(jbirçuit Court of Appeals, Third . Circuit Ja^uary 23, 1912.). 

:■';''': Jj ', ::. : ■ ■■ . No- 50 a,513). v, - 

COBpèSATlONS' (f ■308*)-*-ÔrFICEIiS-^BMPLOYMENT— SAXAttr. , ' 

Plaintiff was secretary of défendant corporation from' April ï;' 1903, 

tP :?ainjà;ry ;;lj 1810. On the first day the directors on motion; agreed 

that tbe, ^secretary should be paid a salary of §900 a year, paya.bl^ n^onth- 

ly; thèyeàr to end January 1, 1904. The corporation then n^d.abyVlaW 

provi<3ing ïhat the directors should agrée annually on the sàlâry of éacfi 

:; ofllcer,. ietc. Helâtlmt, under the terms of the by4aw, thé àirëétors-'had 

' ,n<)/po>y«r to flx the secretary 's salary for any term exceeding one'yeflir, 

,:,aiid,' plaintiff having beeu elected a member of the board of di^ect^erç 

' ■ 'Mareil '4, 1903, his contract term expired January 1, 1904, ;and, nev;er 

hayliiè Taeen fprmally re-employed thèreafter, he was only eîltitlbd *tO re^ 

— , :i i, '' i' " '., :y. '- . ■ ' '' '• ■ — ' — — ^- ^ • — ■ -•— ' ■ '■ '> ' - ■ '■'■ ''• ■ ■ 

'Eôr p.tlier .casea see saroe topic & g numbeb in Dec. & Am.. Digs. 1907 to date, & Ren'p, lp,iJpjceB. ■ 
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cover on the contract for services rendered prior to January 1, 1904, and 
for services rendered subséquent to that date he could only recover on 
a quantum meruit. 

[Ed. Note. — For other cases, see Corporations, Dec. Dig. § 308.*] 

In Error to the Circuit Court of the United States for the Western 
District of Pennsylvania. 

Action by John G. Bright against the Hurricane Gold Mining Com- 
pany. Judgment for plaintiiï, and défendant brings error. Reversed. 

Walter M. Lindsay (Clarence Burleigh and William A. Challener, 
on the brief), for plaintifï in error. 

William M. Hall, for défendant in error. 

Before GRAY, BUFFINGTON, and LANNING, Circuit Judges. 

LANNING, Circuit Judge. The plaintifï in the lower court, John 
G. Bright, was secretary of the défendant, Hurricane Mining Com- 
pany, from April 1, 1903, to January 1, 1910. On April 1, 1903, the 
board of directors of the défendant company passed a motion of which 
the minutes contain the foUowing record: 

"On motion, duly seeonded, it was agreed that tbe secretary be pald a 
.salary of S900 per annum, payable monthly ; year to end Januarj' 1, 1904." 

There was then in existence a by-law previously adopted by the 
stockholders, reading as follows: 

"The board of directors shall a!j;ree annually on the amount of salary that 
each director and ofïlcer of the company and board shall receive per annuin, 
and the company shall pay ilie sauie quarterly or monthly, which salary 
shall be a libéral and fair compensation for services rendered by each, re- 
spectively, but no exorbitant salary shall be allowed." 

The board of directors never took any action concerning the sec- 
retary's salary, except that of April 1, 1903. 

The .plaintiff's statement of claim contains a count for $900 per 
year from April 1, 1903, to January 1, 1910, based on an express con- 
tract. The only express contract described is the above-quoted res- 
olution of April 1, 1903. It also contains a common count on a quan- 
tum meruit; for services rendered as secretary from 1903 to 1910. 
The larger part of the plaintiff's proofs at the trial related to the 
value of his services, and were offered in support of the Common 
count. In his charge to the jury, however, the learned trial judge 
disregarded thèse proofs, and instructed the jury to return a. verdict 
for the sum of $6,519.50. This he did on the theory that the plain- 
tiff's services as secretary from April 1, 1903, to January 1, 1910, 
wefe rendered on an express contract for $900 per year. The. sanie 
view was expressed in a written opinion on a motion, made after 
the return of the verdict, for the entry df judgment for the défend- 
ant non obstante veredicto. Judgment having been entered for the 
plaintiff on the verdict, we now hâve this view of the trial judge as- 
signed as error. 

Under the ternis of the by-law, the board of directors had no power 
to fix the secretary's salary for any term exceeding one year. Espe- 

•Fôr other caees see same toplc & § numbeb In Dec. & Am. Digs. 1907 to date, & Rep'f Indexes 
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cially must this be so in this case, since the record shows that the 
plaintiff was elected a member of the board of directors on March 
4, 1903, and must, therefore, be presumed to hâve known, on April 
1, 1903, the limitation put upon the powers of the board by the by- 
law. Nor do we think the resolution of April 1, 1903, exhibits any 
intention on the part of the board of directors to enter into a contract 
with the plaintiff beyond January 1, 1904. The annual élection of 
directors by the stockholders took place on the first Monday in Jan- 
uary. The purpose of the resolution, as we read it, was to hâve the 
plaintiff 's term as secretary, and the contract with him, expire just 
previous to the annual élection of directors in January, 1904, so that 
the board then elected should be free to make its own choice of a 
secretary and to fix his salary. It is a fact that the board did elect 
the plaintiff as secretary in January of each year from 1903 to 1910. 
His term, therefore, was always understood to be for one year. There 
could hâve been no contract with him for a longer term. His salary 
from April 1, 1903, to January 1, 1904, amounted to $675. Of that 
sum $550 has been paid. It follows that there is due to the plaintiff 
on the express contract $125, with interest from January 1, 1904. 

If he can recover anything for the services rendered by him after 
January 1, 1904, it must be such sum as he may prove his services 
to hâve been reasonably worth. Whether the law of the state of 
Pennsylvania disallows recovery on that basis, and whether, if so, 
that law is binding hère, are questions we need not now consider. 
It is suffîcient for the présent purpose to say that we disagree with 
the theory of the court below that the plaintiff had an express con- 
tract with the défendant company for his services extending from 
April 1, 1903, to January 1, 1910. It is clear, however, that the de- 
fendant company owes something to the plaintiff. 

Our conclusion, therefore, is that the judgment should be reversed, 
with costs, and that the record should be remanded, with instruction 
to grant a new trial. 



COOK V. MORAN TOWING & TRANkSPORTATION CO. 
(Circuit Court of Appeals, Second Circuit. December 11, 1911.) 

No. 85. 

1. Collision (§ 77*) — Moving and Dkifting Vessels— Lookottt. 

Besldes watching for lights ahead and on crosslng courses, a lookont 
should also be watehful for things adrift so near as to be likely to drift 
against bis vessel, and, where slie bas a long tow, bis watcb for such un- 
Ughted drlfting objects should be correspondingly extended. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. §§ 140-149; Dec. 
Dig. § 77.*] 

2, Collision (§ 61*) — Tow and Dbifting Lal'ncii— Fault of Tua. 

The finding of a District Court that a tug with two dumping scows in 
tow on a hawser 2,000 feet long returnlng to New York Harbor m the 
early morning was solely in fault for a collision between the near scow 
and a motor launch containing .several persons, which was dlsabled and 

•For other cases eee same topic & S numbëb in Dec. & Am. Oigs. 1907 to date, & Rep'r Indexes 
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drifting without lights, on the ground that she dld not keep an efficient 
lookout, afflrmed. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. § 78; Dec. Dlg. 
§ 61.* 

Collision wlth or between towing vessels and vessels In tow, see note 
to The John Englis. 100 C. C. A. 581.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty by Mabelle B. Cook against the Moran Towing- 
& Transportation Company. Decree for Hbelant (188 Fed. 846), and 
respondent appeals. Afïirmed. 

This cause cornes hère upon appeal from a decree of the District 
Court, Southern District of New York, in favor of libelant for loss 
of earnings, personal eiïects, médical expenses, and pain and suffering 
as a resuit of being thrown into the water of the Lower Bay, New 
York, and almost drowned, in conséquence of a collision between a 
dumping scow in tow of respondent's tug and a motor launch which 
had broken down, and in which were libelant and seven other persons. 
The district judge held the tug solely in fault for the collision. His 
opinion will be found in 188 Fed. 846. 

W. L. O'Brion, for appellant. 

Hunt, Hill & Betts (Geo. Whitefield Betts and Robert McLeod 
Jackson, of coimsel), for appellee, 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

PER CURIAM. The facts of the case are so fully set forth in the 
opinion of the district judge (188 Fed. 846) that we shall not under- 
take to rehearse them hère. The tug was found in fault for not keep- 
ing a proper lookout. 

This case is a very close one and might hâve been decided either 
way. Under thèse circumstances, we ought not to disturb the conclu- 
sion of the court which has the primary duty of finding the facts and 
which had the advantage of seeing and hearing the witnesses, unless 
we are very clearly of the opinion that there was error in some ma- 
terial finding. If the facts are as the district judge found them, the 
conclusion that a proper lookout was not maintained legitimately 
follows. 

Ref erring briefîy to the matters in dispute : 

(1) We do not believe that between the time the vessels came in 
sight of each other and the time of the collision the tug changed her 
course to starboard. There seems to be no reason why she should. 
Even if she did make a slight change, that would not operate to haul 
the tows over as described. The witnesses from the launch hâve evi- 
dently confused the movements of the launch on which they were 
with the movements of the tug and tows — a not inf requent occurrence. 

(2) We agrée with Judge Holt that ail libelant's witnesses hâve 
greatly exaggerated the time they were in the water, as they naturally 
would. 

•For other cases see same toplc & § ndmbee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
193 F.— i 



50 193 FEDERAL REPORTEE 

(3) We aiso agrée with him as to the time of the catastrophe, and 
that it was light enough then to hâve seen the launch if it were near 
enough to the course of the tug to drift in front of the last scow of 
the two, during the time the tow was being hauled forward about 
one-third of a mile (the length of the flotilla with hawsers was over 
2,000 feet), which at 4 miles an hour would be between 5 and 6 minutes. 

(4) Libelant's witnesses' estimâtes of distances are of little value. 
Quite naturally they put the tug's distance from them at 200 feet. 
Hope and expectancy were picturing her as coming near enough to 
them to render aid. They also testified that the tug passed them about 
as far off as the distance between the tug and the first scow. That 
is manifestly wrong. The launch under existing conditions could not 
drift 1,200 feet in five minutes. 

(5) We concur also as to the time. Not much reliance can be placed 
on the stoppage of the watches after immersion. There are too many 
éléments of uncertainty ; but there is positive évidence by two of litel- 
ant's witnesses as to looking at their watches before sighting the tug. 
It had then grown light enough to make out the numbers on the watch 
faces, and the witnesses noted the time and testified to it. Since the 
district judge credited their testimony as to that circurristance which 
has nothing improbable about it, we also accept it. 

(6) We think the lookout, except for approaching lights, was mainly 
to port, through the open window on the side of the pilot house where 
the lookout stood. The tug's own évidence shows this. 

[1] (7) Besides watching for lights ahead and on crossing courses, 
a lookout should also be watchful for things adrift — wreckage, dere- 
licts or what not — so near as to be likely to drift againSt his vessel. 
If she be navigating alone, a limited area is ail he need peer into 
for such things since progress by drifting is usually slow. But the 
longer his navigating unit (by tows, etc.) the farther must he look 
to detect the présence of such unlighted moving objects. In this case, 
with a navigating unit over 2,000 feet long, extrême, caution was re- 
qnired as has been held repeatedly in this and in the first circuit. 

[2] Considering the rate of drift, the hour, and conditions as to 
amount of light, we think the tug passed so near the -drifting launch 
that a caref ul lookout properly placed would hâve discovered it ; and 
agrée with; Judge Holt in the conclusion that ,it was not discovered 
because the lookout was in the pilot house, giving his attention more 
particularly to what lay to port, to leeward. Weattach little weight 
to the circumstance that the officers of the rescuing steamer El Paso 
found it difficult a little later, when it was lighter, to discover the 
survivors. The man on the tool box and the upturned. launch with 
those clinging to it, obscured by the waves, were quite différent ob- 
jects from the launch with three feet f ree board riding the waves and 
with persons; standing up in her waving handkerchiefs and shouting. 

The decree is affirmed, with interest and costs. 
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GLICKSTEIN v. UNITED STATES. 

(Circuit Court of Appeals, Fifth Circuit. December 19, 1011.) 

No. 2,098. 

Cbiminal L.'iW (§ 1090*) — Instructions — Rkview — Necessity of Exceptions. 
An asslgnment o( error to the refusai of tlie trial court to give re- 
Qiiested instructions wUl not be reviewed, wheu no basis Is laid tberefor 
by bill, of exceptions. 

[Ed. Note. — For other cases, see Criiuinal Law, Cent. Dig. § 2818 ; Dec. 
Dig. §:1090.*] 

In Ef rof' to the District Court of the United States for the Southern 
District of Florida. 

Morris R; Glickstein vvas convicted of an offense, and brings error. 
Affirmed. 

John È. Hartridge, N. P. Bryan, and Jas. M. Carson, for plaintiff in 
error. 

J. M. Cheney, for the United States. 

Before' PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PARDEE, Circuit Judge. The question, raised in various ways 
in the iîrst 'six assignments of error, relating to the immunity afforded 
to a bankrupt under subdivision 9 of section 7 of the bankruptcy law 
(Act July 1; 1898, c. 541, 30 Stat. 548 [U. S. Comp. St. 1901, p. 3425]), 
has been decided adversely to the contention of the plaintiff in error 
by the Suprême Court at the présent term in Glickstein v. United 
States, 222 U. S. 139, 32 Sup. Ct. 71, 56 L. Ed. — . 

The question presented by the seventh assignment of error does not 
appear to.lpe one raised on the record. 

The eightti, hirith, tenth, eleventh, twelïth, thirteenth and fourteenth 
assighnients; ' charging error in the admission of évidence as to the 
number'bf '^trtinks shipped by the défendant from Jacksonville to St. 
Augus1;ine,'aré none of them well taken. 

The eyjdénce of Krause in rebuttal was admissible. No predicate 
was' laid for the proposed évidence of Sarah Jackson. The witness 
Coles was a transfer agent in St. Augustine, and kept a record of ail 
the packages handled by him. His évidence, based on a mémorandum 
taken from his books, was admissible. 

The eighteenth assignment of error is not well taken, because the 
évidence in the case, if believed by the jury, was sufficient to warrant 
a verdict agâinst the défendant below. 

The nineteenth, twentieth, and twenty-^first assignments of error, 
submitted without argument upon the record in the case, assigii errqr 
in the refusai of the trial court to give requested instructions, when 
no basis is. laid, therefor by bill of exceptions. 

Theré was' no error in denying deféndant's motion in àrrest of 
judgment. 

On the whole case we find the indictment good, the évidence suffi- 
cient to subniit the case to the-jury, and rio réversible error in any of 
the rplipg.S ôî J;he, court; and thérëfôfe the judgmeiit of the District 
Court' is affirmed.- , . ;; ,r; ,. 

•Fbr btfifer casea^tee samé tôpic & § nwmbès fH'Dgé.'-& Àih. Diga. 1907 to date. & Eep'r Indexes 
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WILLIAM IIENNING & CO. v. UNITED STATES. 

(Circuit Court o£ Appeals, Fiftli Circuit. February 6, 1912.) 

No. 2,301. 

Food (§ 15*) — Adultération— Misbea:nding. 

Where punipkin was aclded to tomato cntsnp as a Aller, the fact tlisit 
it was nierely niarked "Compound," witliont anytlilng on the labels un- 
der wliicli it was sold to show the substances composing the couipound, 
dld net constitute a coui])lîunce with the food and drugs aet (Aet June 
30, 190G, c. aOl."), 34 Htat. 768 [U. S. Comp. St. Supp. 1900, p. 11S7]). 

[Ed. Note. — For other cases, see Food, Dec. Dig. § 15.* 
What con.stitutes a violation of pure food régulations, see note to 
Brina v. United States, 105 C. C. A. 5,^9.] 

In Error to the District Court of the United States for the Eastern 
District of Louisiana. 

Condemnation proceedings by the United States against a quantity 
of tomato catsup, alleged to be adulterated, in which William Henning 
& Co. appeared as claimants. From a judgment of condemnation, 
claimants bring error. Affirmed. 

Scott E. Béer and Edward M. Robbert (Lannen & Hickey, of 
counsel), for plaintiffs in error. 

Charlton R. Beattie, U. S. Atty. (Louis H. Biirns, Asst. U. S. Atty., 
on the brief), for the United States. 

Before FARDEE and McCORMICK, Circuit Judges, and MAX- 
EY, District Judge. 

PER CURIAM. Conceding in this case that the addition of 
pumpkin to tomato catsup as a filler results in an article that may be 
described as a compound, still the food and drugs aet requires that 
such article must be labeled, branded, or tagged so as to plainly in- 
dicate the substances composing the compound, and it is not a com- 
pliance with the aet to merely mark the word "Compound" on the 
package. 

The judgment of the District Court is affirmed. 



GUARANTEE TITLE & TRUST CO. v. FIKST NAT. BANK OF 
HUNÏINGDON et al. 

FIRST NAT. BANK OF HUNTINGDON et al. v. GUARANTEE TITLE & 

TRUST CO. 

(Circuit Court of Appeals, Tlilrd Circuit. December 18, 1011.) 

No. 1,439. 

On reargument. Affirmed. 

For former opinion, see, 185 Fed. 373, 107 C. C. A. 429. 

Before GRAY, BUFFINGTON, and LANNING, Circuit Judges. 

*For other cases see same toplc & i numbib in Dm. & Am. Digs. 1907 to date, & Rep'r Indexes 



WYSS-THALMAS V. MARYLAND CASUALTY CO. 53 

PER CURIAM. Thèse causes having been reargued and duly con- 
sidered, the court finds no cause for modifying its opinion published 
in 185 Fed. 373, 107 C. C. A. 429. Therefore, as to the daim of the 
American Car & Foundry Company, concerning which the title to 
the steel car was adjudged to it by the District Court, the order of 
the District Court will be reversed, and the title to the steel car will 
be adjudged to the Guarantee Title & Trust Company, trustée of the 
bankrupt. As to the claim of the First National Bank of Huntingdon 
for the derrick and equipment, which the District Court adjudged 
to the bank, the order will be reversed, and title will be adjudged to 
the said Guarantee Tide & Trust Company, trustée of the bankrupt. 
And as to the claim of the First National Cank of Huntingdon for 
the sum of $3,016, collected by the trustée of the bankrupt from the 
United States and adjudged by the District Court to belong to the 
trustée of the bankrupt, the order will be affirmed. 



WYSS-THALMAN et al. v. MARYLAND CASUALTY CO. OF BALTIMORE. 

(Circuit Court of Appeals, Third Circuit. December 12, 1911.) 

No. 47 (1,502.) 

Exceptions, Bill of (§ 38*)— Time of Allowakce— Expiration of Term. 

A bill of exceptions necessary to bring before the court the statutory 
record, as to which error is assigned, cannot be allowed by the court 
after the expiration of the term at which the judgment in the case 
was entered; the court's control over the case not having been extend- 
ed by statutory rule or spécial order. 

[Ed. Note. — For other cases, see Exceptions, Bill of, Dec. Dig. § 38.*] 

In Error to the Circuit Court of the United States for the Western 
District of Pennsylvania. 

Action by Vincent Wyss-Thalman and another against the Mary- 
land Casualty Company of Baltimore. Judgment for défendant (193 
Fed. 55), and plaintiffs bring error. Dismissed. 

A. S. Moorhead (Dunn & Moorhead, on the brief), for plaintiffs 
in error. 

William Watson Smith (Gordon & Smith, on the brief), for de- 
fendant in error. 

Before GRAY, BUFFINGTON, and LANNING, Circuit Judges. 

GRAY, Circuit Judge. This was a suit in the court below, brought 
by the plaintiffs in error against the défendant in error, to recover 
an amount claimed to be due upon a policy of insurance issued by 
the défendant company to their testator. After the close of the évi- 
dence, the court, stating its reasons therefor, instructed the jury to 
return a verdict for the défendant, and to the judgment entered on 
that verdict, this writ of error was sued out by the plaintiffs. At the 
hearing, a motion was submitted to this court by the défendant in 
error, to dismiss the writ of error, for the f ollowing reasons : 

'For otber cases see same topic & { numbbr in Bec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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(1) Under the act of Congress, the May terni of the Circuit Court 
of the United States for the Western District of Pennsylvania, for 
the year 1910, began on the second Monday of May, viz., May 9, 
and ended on the second Monday in November, viz., November 14, 
1910. The judgment was entered in this case on October 20th, 1910, 
during the said May term. On February Ist, 1911, a pétition of the 
plaintiffs for a writ of error was allowed and filed. The bill of ex- 
ceptions was allowed by the court, February 16th, 1911, and filed Feb- 
ruary 23d, 1911, that is, during the November term, 1910. 

(2) The bilI of exceptions in this case was never submitted to coun- 
sel for défendant, and until after the same had been allowed and filed, 
counsel for défendant had neither notice nor knowledge thereof. This 
is in violation of section 2 of rule 10 of the rules of the Circuit and 
District Courts of the United States for the Western District of 
Pennsylvania. The said section of the rule is as follows : 

"Sec. 2. Where exceptions hâve been noted time may be taken to reduce 
the same to form ; but the bill shall be submitted to opposlng counsel for 
inspection before presentlng It to the judge for siguing and sealing. If 
the exceptiftiis are not agreed upon, the same may be presented to the court 
at a time certain for settlement, upon notice to opposlng counsel." 

The facts above stated are not disputed, and the question is there- 
fore presented, whether the bill of exceptions necessary to bring be- 
fore this eourt the statutory record, as to which error is assigned, 
could^ be allowed by the court after the expiration of the term at 
which the. |udgment in the case was entered, the court's control over 
the case not having been extended by standing rule or spécial order. 
On reason and authority, we think this question must be answered in 
the négative. 

In Mi<;higan Ins. Bank v. Eldred, 143 U. S. 298, 12 Sup. Ct. 452, 
36 h. Ed. 162, Mr. Justice Gray, delivering the opinion of the court, 
says: .„,,., 

"By tb.e unlform course of décision, no exceptions to rulings at a trial- 
can hé consldéred by this court, unless they were taken at the trial, and:; 
were aiso embodled in a formai blU of exceptions presented to the Judge at 
the sameiterin, or; wlthin a further time allowed by order entered at that 
term, 6ï by standing rule of court, or by consent of parties; and, save un- 
der very extraordinary circurastances, they must be allowed by the judge 
and flled wlth the clerk during the same térm. After the term' bas explréd, 
without the court's control over the case belng reserved by standing rule' 
or spécial prder, and especially after a writ of error has been entered in 
this court, Hll authority of the court below to allow a bill of exceptions then 
first presented, or to alter or amend a bill of exceptions already allovKed 
and'filed,iis at an end. United States v. Breitling, 20 How. 252 115 L. Ed. 
900]; Muller v. Ehlers, 91 U. S. 249 [23 L. Kd. 319]; Jones v. Grovér' &' 
Bak«r Co., 131 U. S. appx. cl [24 L. Ed. 925] ; Hunniputt v. .Peyton, 102 
U. S. 333 [20 U Ed. 113]; Davis v. Patrick, 122 U. S. 138 [7 Sup. Ot. 1102, , 
30 L: MJ 1090]; Chateaugay Co., Petitioner, 128 U. S. 544 [9 Sup. Ct. 150, 
32L.-,'Ed.- 508|. ', 

r'/The duty ,o£ seasonably drawing up and tendering a bill of exceptions, 
stating , distinctly the rulings complaiined o< and the exceptioijS taken to 
them, bèlongs to the excepting party, and not to the court; the^ trial court 
has only to eohsider whether the blir tendered by the party is lir due time, . 
In légal fôrm,' and conformable to the trùth ; and the duty of thë court' of 
error, is limited to determining the yalidity of exceptloijs duly tendered, aiid 
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allowed. Hanna v. Maas, 122 U. S. 24 [T Sup. Ct. 1035, 30 L. Ed. 1117]. 
Any fault or omission In framing or tenderlng a bill of exceptions, being' 
the act of the party and not of the court, cannot be amended at a subsé- 
quent term, as a misprision of the clerk In recording Inaecuiately or omit- 
ing to record an order of the court might be. In re Wight, 134 U. S. 136 
[10 Sup. Ct. 487, 33 L. Ed. 805]." 

In Jennings v. Phila., Balt. & Wash. Ry. Co., 218 U. S. 257, 31 
Sup. Ct. 2, 54 L,. Ed. 1031, Mr. Justice Lurton, delivering the opin- 
ion of the Suprême Court, after quoting from the opinion just cited, 
uses the foUowing language, which is applicable to the contention of 
the plaintiff in error, in respect to the second reason assigned for the 
motion to dismiss: 

"But It is urged that If the appellee consented that an order might be 
entered nune pro tune, pemiittiug the filing and allowance of a bill of ex- 
ceptions, such consent should be given the force of an order in term or a 
rule of court. But if thls be granted, the order in this case does not pro- 
fess to bave been founded upon consent. The stipulation recites that the 
proposed bill was presented to the court 'in the présence of and without 
objection from counsel for the appellee.' " 

The motion to dismiss the writ of error niust, therefore, be granted, 
and it is so ordered. 



WYSS-THALMAN et al. v. MARYLAND CASUALTY CO. OP BALTIMORE. 
(Circuit Court, W. D. Penusylvania. October 20, 1910.) 

1. Evidence (5 4"?j*) — Wahranties— Knowledoe of Tnsured. 

An accident policy provided that it was issued in considération of 
the statements in the schedule of warrantles ; that no change what- 
ever in the policy or waiver of its provisions should be valid unless an 
indorsement was added signed by the président or secretary ; and that 
ail the warranties made by the assured were true. Among thèse war- 
rantles, whlch were a part of the policy, were the statements that no 
accident policy issued to the assured had been canceled; that he had 
never received Indemnity for any accident or Injury ; and that he had 
no Qther accident insurance. It was admitted that a few months be- 
fore the policy was issued assured had received indemnity under an- 
other accident policy, that such policy had been canceled thereafter, 
and that he had two other accident policies in force at the time of the 
issuance of the policy in question. Held, that évidence in rebuttal. that 
the statements in the schedule of warranties above reférred to were 
made by the agent of the company In the absence of the assured, and 
without his knowledge or consent, was Inadmissible for the reason 
that the effect of the évidence would be to change thé terms of the 
contract sued on. 

[Ed. Note.— For other cases, see Evidence, Cent. Dig. §§ 1990-2004; Dec. 
Dig. I 433.*] 
,2. Insxjbancb (§ 301*) — Waheanties bt Insubed— Materialitt. . 

Statements in the schedule of warranties in an accident . policy that 
no accident policy Issued to assured had been canceled, that he had 
never received Indemnity for an accident or injury, and that he had 
no other accident insurance, were material. 

[Ed. Note. — For other cases, see Insurance, Dec. Dig. § 301.* 

Waiver of condition against other Insurance, see note tp United Fire- 
men's Ins. Co. v. Thomas, 27 Q. C. A. 40.] 

»For oUiei cases see eame toplc & S nomeeb la Dec. & Am. Digs. 1907 to Jate. & Rep'r Indejces 
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8, Insubance (S 376*) — Provision as to Waiver of Oonditions— Vauditt. 
A provision In an accident polley, that no change whatever or waiv- 
er oî its provisions sbould be valid iinless an indorsement was added 
signed by the président or secretary of tlie company, was valid. 

[Ed. Note. — For otlier cases, see Insurance, Cent. Dig. §§ 952-935 ; Dec, 
Dlg. § 376.*] 

4. iNSUBAjs-CE (§ 136*) — Notice to Assubed of Provisions— Delivebt op 

POLICY. 

By the dellvery of an accident policy to the assured, he Is put on 
notice of the conditions thereln expressed. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. §§ 219-230; 
Dec. Dig. § 136.»] 

At Lavvf. Action by Vincent Wyss-Thalman and another against 
the Maryland Casualty Company of Baltimore. A verdict was di- 
rected for défendant, and plaintifïs move for a new trial. Motion 
denied. 

Writ of error dismissed 193 Fed. 53. 

Dunn & Moorhead, for the motion. 
Gordon & Smith, opposed. 

ORR, District Judge. [1] This matter comes hefore the court up- 
on a motion for a new trial on the part of the plaintifïs. The action 
is brought upon a policy of accident insurance, dated February 5, 
1909. The provisions of the policy necessary for considération are : 

First. The provision that the policy is issued "in considération of 
the statements in the schedule of warranties hereinafter contained and 
of $15 premium." 

Second. The stipulation: 

"An agent has no authorlty to change thls policy, or to waive any of Its 
provisions, nor shall notice to any agent or linowledge of bis or any other 
person be held to effect a waiver or change in this contract, or any part 
of It. No change whatever in this policy and no waiver of its provisions 
shall be valid unless an indorsement Is added hereto signed by the prési- 
dent or secretary of the company expressing such change or waiver. In 
any manner relating to this Insurance no person, unless duly authorized in 
writlng, shall be deemed the agent of thls company." 

Third. The stipulation: 

"That ail the warranties made by the assured upon the acceptance of thia 
policy are true, viz." 

Fourth. The following questions and answers in the schedule of 
warranties referred to, which appear upon the face of the policy as 
part thereof : 

"(9) No application ever made by me for Insurance has been declined, 
and no accident or health policy Issued to me has been canceled, except 
as herein stated. No. 

"(10) I hâve never recelved Indenmity for any accident or illness, except 
as herein stated. No. 

"(11) I bave no accident or health Insurance, nor hâve I applied for any 
In thls or any other company, except as herein stated. No." 

At the trial it was admitted that the assured had procured an ac- 
cident policy f rom the Travelers' Insurance Company of Hartford, 
Conn., on September 16, 1908, and that the same had been canceled 

•For other cases see same tapie & i ncmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r iDdeze» 
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by the company on October 28, 1908; that on November 20, 1908, tbe 
said Travelers' Insurance Company of Hartford, Conn., paid the as- 
sured indemnity for a disability sustained by him on October 23, 1908, 
for a period of 17 days; that at the time of the issuance of the policy 
sued on in the case at bar the assured had two accident policies in 
force issued by the American Fidelity Company of Montpelier, Vt. ; 
and that the policies issued by the said Travelers' Insurance Company 
and the American Fidelity Company had been applied for by the as- 
sured named in the policy in suit. 

After the introduction of such évidence, the plaintiffs, in rebuttal, 
ofïered to prove by an insurance broker that the answers in said sched- 
ule of warranties were not made by the assured, but by the witness, 
and that they were inserted in the policy without the consent of the 
assured and without his knowledge ; and f urther, to prove by the so- 
liciting agent of the défendant that the answers were filled in by the 
insurance broker in the office of the soliciting agent in the absence of 
the assured, and that therefore the statements were the statenients of 
the company and not the statements of the assured, who it appears 
was not présent at the time the policy was prepared and executed. 

The court sustained an objection to the admissibility of such re- 
buttal testimony for the reason that the eiïect of the évidence would 
be to change the terms of the contract sued on. 

It is not necessary to consider whether or not the company ever 
waived any of the privilèges of the policy because the ground of the 
plaintififs' action is not waiver. This contract as it was written was 
affirmed by the pleadings. The theory of the plaintiffs was that the 
insurance company could not escape liability because of the falsity of 
the warranties, although they were a considération for the contract, if 
the agent of the company had prepared and written the answers which 
constituted the warranties in the absence of the assured. 

Tlie court could not see any reason why the terms of the policy 
should be ignored. The agent, as appears by the terms of the con- 
tract, had no authority to change the policy, and notice to him or 
knowledge of his, could not by the terms of the contract hâve the ef- 
fect of a waiver or change the contract or any part of it. As pro- 
vided in the contract itself, there could be no change whatever in the 
policy, or waiver of its provisions, unless an indorsement were added 
thereto signed by the président or secretary expressing such change 
or waiver. 

Whether or not the assured had procured indemnities from other 
insurance companies; whether or not the assured had at the time oth- 
er accident insurance in force ; and whether or not any accident in- 
surance company had canceled any policy issued by it for the protec- 
tion of the assured, or those near to him — were material questions. 

It appeared that, after the insurance broker had written the an- 
swers to the questions which constituted the warranties, the soliciting 
agent prepared the policy, countersigned same, and handed it to the 
broker. The mère fact that the assured was not présent at the time 
the answers were made does not bring this case within the rule of 
Insurance Co. v. Wilkinson, 80 U. S. 222, 20 L. Ed. 617, upon which 
the plaintififs specially rely. It appears in that case that the answers 
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were màde in an application for a policy, and were not made to ap- 
pear upon the policy upon which the action vvas brought. The ap- 
plication was offered to defeat the right of the plaintiiï to recover 
because of untrue answers contained therein, which, according to the 
testimony as found by the jury, were not the answers of the insured, 
who was présent and making answers to interrogatories propounded by 
the représentative of the insurance company, but were made by the 
insurance company's agent. 

That case was considered in Northern Assurance Co. v. Grand View 
Building Association, 183 U. S. 308, 22 Sup. Ct. 133, 46 L. Ed. 213, 
to hâve been decided upon its own peculiar facts. It is emphasized 
in the later case (bottom of page 349 and top of page 350 of 183 U. 
S., page 148 of 22 Sup. Ct., 46 L. Ed. 213) that the statement was not 
"contained in the policy sued on, but an extrinsic fact or statement con- 
tained in the application." It is further stated in the opinion that it 
was not intended in the Wilkinson Case to lay down a new rule of 
évidence in insurance cases. 

[2-4] Many cases could be cited to show that the warranties in 
the case at bar were material ; that the provisions that no agent should 
hâve power to waive the provisions of the policy, except by writing 
indorsed thereon, are valid and enf orceable ; and that by the delivery 
of the policy to the assured he is put upon notice of the conditions- 
therein expressed. It is sufficient, it seems to us, to refer to the 
summary of the principles applicable to insurance policies as con- 
tained in Northern Assurance Co. v. Grand View Building Ass'n, 
supra, 183 U. S. page 361, 22 Sup. Ct. 133, 46 L. Ed. 213. 

A new trial must be refused. 



GENERAL ELECTRIC CO. v. ALLLS-CHALMERS CO 

(Circuit Court, D. New Jersey. December 27, 1911.) 

Patçnts (§328*) — Infringejient— Electric Motor Controller. 

ïhe Knigtit and Darley patent, No. 554,276, for a controller for a 
dynamo electric macliine, claini 6, the chlef élément of which is a blow- 
out magnet for the purpose of extinguishlng arcs which are formed 
whenever the electric circuit is brolien, and the Invention if any resid- 
ing ■ in the particular place of the location of the magnet and its arma- 
ture, In view of the prior art is limlted to the very form of construction 
showii. As so limited, it Is not Infringed by the device of the Stull pat- 
ent iS'O. 873,805, which shows a différent organlzation of the niagnetlc 
System. 

Suit in .equity by the General Electric Company against the Allis- 
Chalmers, Company. On final hearing. Decree for défendant. 

L. F/ H. Betts and Ramsay Hoguet, for complainant. 
CliftoriV. Edwards, Thomas F. Sheridan, and Lawrence K. Sager, 
for défendant. 

CROSS, District Judge. On Eebruary 11, 1896, patent No. 554,276 
was issued-rto Walter H. Knight and John W. Darley, Jr., for a con- 

♦For otliei' case» «ee same topic & § numbbk In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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troller for a dynamo-electric machine. This patent is now owned by 
the complainant, who by its bill of complaint allèges that it bas been 
infringed by the défendant. The défendant on its part allèges that 
the complainant's patent is invalid, or, at ail events, that it bas not 
infringed it. Of its 10 claims, No. G only is in controversy. It reads 
as f oUows : 

"6. In a series-parallel controller, the eombination wlth a contact-eyllnder 
of a connecting-plate thereon agalnst whlch contact-pièces are adapted to 
bear, a plate of mafrnetic materlal beneath sald contact-plate and a magnet 
haviiig its pôles in proximlty to said plate whereby the efCect of said magnet 
niay be intensifled and interrupt any arc which uiay be formed on breaking 
of the connections between the contact-pièces and their connecting-plate." 

As just indicated, many of the claims and very much of the spécifi- 
cation bave little, if any, bearing upon the question now before the 
court. The part of the patent with which we are particularly con- 
cerned bas to do with a "magnetic blow-out." 

It is well known that in making circuit changes by means of a con- 
troller arcs of a destructive character are formed, and claim 6 is in- 
tended to cover a construction which will prevent, or at least min- 
imize, such effects. The intensity of the arc is varied according to the 
volume of the current, its voltage, pressure, and other factors. The 
controller is a switching device comprising a séries of fixed contact 
fingers, permanently attached to the inside of a casing which co-oper- 
ates with a corresponding number of movable sv/itching plates 
mounted upon a shaft, which shaft extends through the top of the 
casing, where it bas attached to it a handle by which the controller 
is operated. The chief élément of claim 6 is a blow-out magnet for 
the purpose of extinguishing arcs which are formed whenever an 
electric circuit is broken. The principle that a magnetic field applied 
to such an arc forces the arc out of the field and away from the con- 
tacts, and thereby extinguishes it, bas long been known and applied. 
It is also elementary that to strengthen the magnetic field it is only 
necessary to place an iron armature near to the pôles of the magnet, 
and that, the nearer the armature is to the pôles, the stronger and 
more localized will be the magnetic field. 

In view of the disclosures of the prior art to which référence will 
shortly be made, it is manifcst that the complainant is not entitled to 
any broad construction of the claim in suit. The patentées chose a 
particular place for the location of their magnet and its armature. 
Other inventors had chosen différent places, and others yet to follow 
will doubtless sélect still other and différent locations. The function 
of the interposed magnetic material, bowever, is always to concen- 
trate the lines of force at a desired point, and the accomplishment 
of this object in the case of a street railway controller presented no 
new problem. The case of Thompson-Houston Electric Co. v. Nassau 
Electric R. Co., 107 Fed. 277, 46 C. C. A. 263, is both instructive and 
conclusive upon that and other points. The magnet and armature are 
always located at a point claimed to be the most effective for extin- 
guishing an arc. Nor does the fact that the claim in controversy ap- 
plies the principle to a series-parallel controller alter the situation. 
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An electric arc îs an electric arc, and, althougli it may vary in mag- 
nitude, still it is always controlled by the same inethod. The magnetic 
field does not distinguish between arcs formed in one way and arcs 
formed in another way. Properly applied, it always produces an 
effect of the same character upon an electric arc, however formed. 
As already stated, the novel feature of the claim, if any, relates to 
the location of the magnet and "magnetic material" or armature. One 
of the complainant's experts practically admits this in the following 
language : 

"Knight & Darley obtalned thèse results, aecording to the disclosiires of 
the patent In suit, by a new form of construction for the contact-cylinder, in 
conibination with a blow-out magnet. ïhey combine with the contact-eyliu- 
der a plate of magnetic material, such as iron, whieh in eombination with 
the blovv-out niaguet, produces a compact and efficient controller. In other 
words, they so eonstruct their contact-cylinder and relate it to the blow-out 
magnet that a path of good magnetic conductivity is provided for the blow- 
out flux." 

And the defendant's expert states it clearly and concisely as fol- 
io w s : 

"ïhe particular feature of the Knight & Darley api)aratus as embodled 
in claim 6 is not the broad use of a magnetic blow-out iii a controller for 
electric motors, nor is it the particular metliod of eontroi, whether serles- 
parallel, or by other nieans. ïhe art contained controller structures with 
magnetic blow-outs, with controllers that were sometimes of the series-par- 
allel type, and sometimes of other types. The particular thing that is the 
essential feature of the claim is the use of an iron armature opposite the 
two pôles of a magnet so disposed that the magnetism flowing from the mag- 
net pôles should be strengthened at the points where a strong field is need- 
ed. The use of armatures opposite the pôles of magnets for modifylng the 
strength of the magnetic field between the magnet pôles, and for the con- 
centration of magnetic flelds opposite the pôles, was comnionplace in the art 
long before the date of the application for the patent in suit." 

Ail that Knight & Darley sought to do in this connection was to 
increase the strength of the magnetic field and localize it at the point 
where they deemed it would be effective to minimize the destructivity 
of the electric arc. But this had been donc time and again in the art. 
Indeed, it was so old that it is difficult to discover anything of inven- 
tion in this claim, for instance, in the Potter patent No. 524,396, is- 
sued August 14, 1894, for a controller for electric motors. The pat- 
entée states that one of his improvements was "a modification of the 
magnet used to extinguish arcs on the contact terminais," which he 
describes as follows : 

"For interrupting any are which may be formed upon breaking contact be- 
tween any of the fingers / and the contact-plates H, I hâve provided an elec- 
tro-magnet K which is placed in the inclosing case adjacent to the switch- 
cyliuder at its middle point and whieh is provided with a pivoted pôle pièce 
N extending laterally in each direction from the core of the magnet, and 
terniinatlng at a point adjacent to the Une of contact finger /. The opposite 
end of the magnet core resta against the back plate of the inclosing case, 
so that the latter forms a part of the magnetic circuit. A ridge is cast 
on the back plate of the inclosing case D at a point opposite the pivoted pôle 
pièce iV. By this arrangement, the point at which the circuit is broken be- 
tween Angers / and contact-plate H is directly in the line of the magnetic 
circuit, and any arc will be interrupted, but to asslst the magnetic efCect 
upon the arc, 1 hâve provided at each finger / an arc deflector P consisting 
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of a small chute or chimney of Insulating material into whicli the arc is 
foreed by what may be termed the 'inagnetic blast.' " 

The blow-out magnet of this patent was designed and intended to 
extinguish arcs, and its relation to the cylinder, together with the 
pôle pièce 0, were for the very purpose of localizing the magnetic 
field at the point where the arcing occurred. 

Then, too, the Blood patent, No. 508,674, of November 14, 1893, 
had in view the same object as the patent in suit. The inventor says : 

"The object of the présent invention Is to obviate the occurrence of sparlc- 
ing or arcing between tbe adjoining contact-plates of rhéostats, or other ré- 
sistance controllers for electrie circuits, whlch arcing, wheu the potentlal 
dift'erence between the contact-plates is rather high, may beeome a source 
of trouble by burning the métal and thus preventiug free passage of the con- 
tact block or brush over the plates. To this end, I provide a magnet or Sys- 
tem of magnets having pôles arrangea adjacent to the successive intervais 
between the contacts so that, when the contact arm leaves one plate to make 
contact with the next, It forms a more or less complète magnetic bridge be- 
tween the adjacent magnet pôles. In this way, a strong and intense mag- 
netic fleld is concentrated at the point where the curreut Is luterrupted whlch 
prevents any coutinued arcing thereat." 

And after thus describing his method he adds : 

"It therefore forms a more or less complète magnetic bridge between those 
pôles immediately adjacent to the arm and thereby glves rise to an intense 
magnetic fleld at this point which will extinguish any ares whlch may form 
upon the passage of the contac-t block from one plate to another." 

This patent apparently never came into gênerai use, although a num- 
ber of such controllers were made and used, whereupon the Potter 
patent was issued and supplanted it. It nevertheless discloses sub- 
stantially the complainant's device. It further appears in the case, 
and is uncontradicted, that Mr. Knight, one of the patentées of the 
patent in suit, was thoroughly conversant with ail that Blood did, and 
that Blood reported to Knight daily of the progress of his work. and 
advised with him in respect thereto. The chief objection to the Blood 
patent doubtless arose from the fact that the switch consisted of a 
flat plate with an arm adapted to move over the contacts, a form of 
construction obviously unfitted for use on the platform of a trolley 
car. The patent in suit attaches its armature to a movable cylinder 
and the Blood patent to a movable arm, and therein lies the chief 
différence between the devices. Several other patents are relied upon 
by the défendant to show anticipation, but sufificient has already been 
said to show that the complainant's device, if upheld, must, as already 
stated, be upheld in the very form in which it is shown. To give the 
claim in issue a broad construction would not only be unwarranted, 
but effectually block any further progress in the art. The claim, how- 
ever, when narrowly construed and restricted to its exact terms, may 
perhaps be supported ; but, thus construed and restricted, the de- 
fendant has not infringed it. Its construction, while undoubtedly 
designed and intended for the same purpose as the complainant's is 
essentially unlike it. The defendant's controller is built in conformity 
with patent No. 873,805 issued December 17, 1907, to one Stull, and 
the défendant is entitled to the benefit of the presumption of validity 
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which attaches thereto. It shows two blow-out magnets, one located 
at the top and one at the bottom of the controller, and in 'speàKing of 
them and his "arrangements for preventing sparking or destructive 
arcing at the controller contacts" Stull says that he .accomplishes it 
"by providing a plurality of blow-out magnets magnetically in par- 
allel and supplying a common magnetic circuit, the ends of the magnet 
cores forming bearings for the controller drum." The single magnet 
of the patent in suit, however, is outside of the controller structure, 
with an armature immediately inside of the contacts, which bridges 
the space between the point of the magnet, which pôles are also sep- 
arate from the other parts of the controller. In the def endant's 
magnetic System, the shaft of the controller forms one of the magnetic 
pôles and the iron back of the controller-casing the other. This use 
of the shaft is novel. To convey the lines of the magnetic force 
to the places where the circuit is broken, the défendant employs strips 
of iron extending from one of the pôle pièces inside of the front of 
the casing. It also provides plugs of magnetic material which to 
some extent decrease the length of the air path of the magnetic flux. 
Thèse plugs are in close proximity to the shaft, and. .bave afSxed 
to them at their ends, small plates, or extensions, and it is thèse plates 
or extensions which it is claimed correspond with the armature of 
the patent in suit. If that were admitted, which it is not, it would 
still be true that the defendant's device shows far more of novelty 
and invention than does the patent in suit, for the armature or plate, 
as it is called, of that patent is of the oldest form and merely spans 
the space between the pôles, thereby conveying the lines of magnetic 
force from one pôle directly to the other, and so concentrating and 
intensif y ing the magnetic field. The séries of extensions or plates 
in the defendant's device, on the other hand, adopting the language 
of Stull's spécification, "serve to spread out the magnetic field across 
the whole width of the contact fingers." There is, moreover, no plate 
of magnetic material beneath the contact plate as reqùired by claim 
6, but, were the extension or plate of the defendant's device so deemed, 
their function is not the same, since that of the armature of the 
patent in suit is to concentrate, while that of the défendant is to 
"spread out" the magnetic field. That part of the spécification of 
the Stull patent which deals with the plugs, and their small plates or 
extensions, says: 

"Plugs K of iron or otlier magnetic material are embedded in the con- 
troller drum A and extend inward nearly to the lusulation aronnd the iron 
shaft D of said drum and outward toward the contacts B, but are nOt mount- 
ed on and do not touch the shaft itself. Thèse plugs are located so as to 
be just beneath the circuit breaking points of the controller or the points 
where the contact Angers G leave the contacts B and are riveted to small 
plates K', also of magnetic material, thèse plates serving to spread out the 
magnetic fleld across the whole width of the contact finger. The plates and 
attached plugs are reniovably fastened to the contact segments B, as shown 
by screws A'. Thèse plugs, therefore, are common pôle pièces of the two 
blow-out magnets, and serve Individually to concentrate and direct the lines 
of force at those points respectlvely where arcing is liable'to occur and col- 
lectively to diminlsh the reluctance of the magnetic circuit." 
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The defendant's plates hâve a function directly opposite to the plate 
of the patent in suit. Moreover, the magnetic flux in the Knight 
& Darley patent passes through the plate longitudinally, as it were, 
while in that; of Stull the direction is at a right angle to the plate. 
This is clearly shown by complainant's drawings, Exhibits Nos. 5 and 
6. Finally, the patent in suit has never had any considérable use, 
and is utterly impracticable, and useless without the insertion of in- 
sulating material between the contact plate and the armature, which, 
however, is not provided for by the claim or indicated in the spécifi- 
cation. , 

More might be said upon the question of noninfringement were 
it deemed necessary, which it is not, in view of the art at the time 
of issue of the Knight & Darley patent, the restrictions which must 
be attached to claim 6 in order to sustain it, and the manifestly dis- 
similar organization of the magnetic System of defendant's apparatus 
from that of the complainant. 

The bill of complaint will be dismissed, with costs. 



SUBMARINE ROCK-BEEAKING CO. v. SUBMARINB CO. et al. 

(Circuit Court, D. New Jersey. December 27, 1911.) 

Patents (| 328*)---Validity and Infringement— Subaquegus Rook-Breaker. 
The Rowland reissue patent, No. 12,933 (original No. 907,407), for a 
subaqueous roclvVjreaker, comprising the combination of a vertlcally dis- 
posed tube having closed side walls, a roclv-breaking chisel fltted to move 
through the bottom thereof and having an inner headed end, nieans for 
niaintaining air pressure under the head of the chisel to exclude water, a 
hamruer adapted to be reciprocated in the tube, and means for raising the 
hammer and dropping it upon the chisel, was not anticipated and dis- 
closes invention of a meritorious character, bèing more effective than 
any device of the prior art ; alsô, held inf ringed. 

In Equity: Suit by the Submarine Rock-Breaking Company against 
the Submarine Company and others. On final hearing. Decree for 
complainant. 

Edward C. Davidson, for complainant. 

Jarnesà Malcolm G. Buchanan and Coale & Hayes, for défendants. 

CROSS, District Judge. There are brought to the attention of the 
court by. thp pleadings in this . case questions as to the validity and 
infringernent by, the défendants of reissued letters patent No. 12,933. 
dated March 30, 1909, to Charles L. Rowland, upon an application 
therefor filçd February 19, 19(39, which patent is now owned by the 
complainant 

The défendants attack the validity of the patent, but substantially 
admit that, if valid, it has been inf ringed. The patented device is 
called a "subaqueous rock-breaker." The patent contains 13 claims, 
of which Nps. 1, 2, 5, 7, 8, 10, 11, 12, and 13 are in issue. It is un- 

♦For other c*ses 'aee Bame toplc & § numbbr in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes ; 
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necessary to set them forth at length, as one of them, for instance 
No. 7, will sufficiently illustrate their gênerai character: 

"A subaqueous rock-breaker coniprlsing the comliinatlon of a vertlcally dis- 
posed tube having closed ' side walls, a rock-breaking chisel fltted to move 
throngh the bottom thereof, and having au inner headed end, means for 
niaintainiug air pressure tmder the head of the chisel to exclude water, a 
haninier adapted to be reciprocated in the tube and uieans for ralslng the 
hammer and dropping It upon the chisel." 

Ail of the claims set forth a combination of éléments. 

The process of breaking and crushing rock under water by drilling 
and blasting is old ; but the opération is both difficult and expensive 
when the water is of any considérable depth, and naturally becomes 
more difficult and expensive as the depth of water increases. Other 
means for breaking submerged rocks were also shown in the prior 
art. For instance, one Lobnitz obtained a British patent in 1886 for 
breaking up rock either on land or under water. He employed a 
heavy and powerful chisel-pointed ram. This ram, fitted in vertical 
guides, was operated by machinery, such as is used in driving piles. 
He suggested that the "cutters or heads," as he called them, might be 
separate f rom, and so held as to be struck by, the ram, but he neither 
showed nor described how it might be donc, and in an issue of "Engi- 
neering" dated January 9, 1903, his device is shown, as in his pat- 
ent, to consist of an immense bar of steel with a cutting end, from 
which it may be inferred that the art, in ail the years between 1886 
and that time, had not been advanced by the suggestion above refer- 
red to. His construction, moreover, had manifest disadvantages. A 
considérable part of the force of the blow was lost when the ram- 
like chisel was dropped or propelled through deep water. Again, it 
was difficult, under such conditions, to make the chisel give succes- 
sive blows upon identically the same spot, and then, too, after the 
rock had become more or less broken, any subséquent blows of the 
chisel falling, as they naturally would, upon the pièces of broken 
rock, lost much of the eiïectiveness which they would otherwise hâve 
had. The évidence also discloses an apparatus used by one McSpirit, 
which, however, was not materially unlike that of Lobnitz. McSpirit 
used a long chisel, one end of which rested upon the submerged rock, 
and the other, which received the blow of the hammer, extended above 
the surface of the water. The use of this instrument is open to the 
same objections as that of Lobnitz. Furthermore, the évidence shows 
that it could only be used successfully in comparatively shallow water, 
and even then it was frequently broken. McSpirit himself says that 
he had "lots of breakages," notwithstanding the chisel was not used 
upon hard rock. 

The prior art also discloses a patent to one Cofïey, No. 657,515, of 
September 11, 1900, and the reis.sue thereof. No. 12,501, of June 26, 
1906, for a subaqueous rock-breaker. In this patent the chisel, which 
is heavy and generally impelled by its own weight, moves in a caisson 
which is kept free from water by forcing compressed air therein, 
Coffey simply took the old heavy rock-breaking ram or chisel of the 
prior art, and provided means whereby the résistance of the water 
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to the blow was obviated. This gave to the Lobnitz type of chisel 
more effectiveness in deep water. But although Coffey's invention 
was an improvement upon the art, it did not obviate ail of the ob- 
jections to Lobnitz and McSpirit. Broken rock would still interfère 
with the force and effectiveness of the blow. A machine of that 
character did considérable work in New York and Boston Harbors, 
concerning which CoflFey himself says : 

"We demoustrated that the effectiveness of the direct type of rock-break- 
er Uad been Increased by the addition of the pneumatic caisson, but that 
Its efflciency on hard rock, of the character met with in Boston Harbor, was 
not yet sufflclently great to make it eommercially suceessful." 

And another witness, who was the master of the dredge upon which 
the Coffey apparatus was installed and présent when it was operated 
in Boston Harbor, says that it did not give satisfactory results, and 
subsequently, in explaining more at length its defîciencies, says : 

"The caisson was flrst set on a range, and then lowered dowu on the bot- 
tom. We would hoist the hauiiner, and let it drop on the rock, and the 
average cutting would be a foot and a half below grade. AVe found that, 
after we hâve gone two or tUree feet in the rock, the broken rock would 
be plled up so niuch inside the caisson that we would lose the force of the 
blow ; that while working on a Hat bottoui, and whlle working on the edge 
of the ledge, the caisson would keep on sllding till it got down oft the ledge 
eventually. We did actually breali souie rock, but we couldn't make re- 
qulred grade. We left so niany points that a dipper dredge could not dig 
it at ail." 

This witness adds that the shock of the chisel, which weighed 
about 10 tons, was so great when it fell that at times it broke the cais- 
son. He detailed other .practical objections to its working, but it is 
unnecessary to specify them. ît is sufficient to say that it clearly 
appears in the case that the Coffey device was not operatively suc- 
eessful, and the sarae is true of an apparatus shown to hâve been 
used by one Ross. 

The advantages and disadvantages of several of the earlier types of 
subaqueous rock-breakers was summed up by Coffey as follows: 

"The advantages of the Lobnitz, Ross, and Luther machines, in which the 
rock-cutter bar or chisel is dropi)ed directly ou the rock, are, first, ail of 
the energy of the moving weight or mass, less the water résistance, goes 
directly into the rock to be broken. Another advantage is extrême sim- 
plleity ; there being only one moving part. The disadvantages of thèse 
machines are, flrst, as the breaking proceeds, the chisel on being dropped 
has to flrst penetrate the rock already broken before reachlng the solid rock 
beueath which is being attacked. The passage of the chisel point througb 
this broken rock absorbs a large additional amount of energy from the fall- 
Ing mass, thus reducing the effectiveness of the blow upon the solid rock, 
and, as the thlckness of the layer of broken rock resting on the solid ledge 
beneath increases, the loss of energy becomes correspondingly greater. The 
practical effeet of this is that in average work machines of this type can- 
not effectively break a layer of rock exceeding three feet in thlckness. This 
action is very clearly illustrated in Fig. 6 of the Lobnitz patent. The great 
disadvantage in being enabled only to break a layer thrèe feet thick lies in 
the increased cost of dredging. For instance, where the cutting on a ledge 
is six feet, two separate passages of the rock-breaker are necessary, and 
also two passages of the dredge to remove the débris. Another disadvantage 
of this type lies in the fact that, to reduce the water résistance to a mini- 
mum, the falling weight or chisel bar must be put into a long slender form, 
resulting in practice in much breakage and bendlng of thèse chisel bars." 
193 F.— 5 
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It will be noticed that the foregoing answer ol Coffey does not 
embrace bis own device, which, as already appears, had troubles pe- 
culiar to itself. There are many other citations from the prior art 
which are claimed to anticipate the patent in suit. They are, how- 
ever, not deemed worthy of spécial discussion, since they relate one 
and ail to nonanalogous arts, such as pneumatic drills, devices for 
filling teeth, riveting, dressing, or chipping stone, ditching machines, 
well-diggers, etc., ail of which, it may be assumed, met and overcame 
some problem or problems incident to the particular work for which 
they were designed, but did not suggest a successful device for break- 
ing hard rock located under deep water. 

Turning now to the patent in suit, the spécification in a gênerai 
way discloses the purpose of the patent as follows : 

"Thls invention relates to subaqueous rock-breakers In which a welght or 
hammer travellng in a vertical guideway, caisson or tube acts upon a rock- 
breaklng chisel point or wedge that rests on the rock to be broken. 

"In the apparatus constructed ta accordance with thls Invention the de- 
vice, having the rock-breaking chisel, point or wedge, and that is acted up- 
on by the hammer, is carried at the lower end o( the guideway, caisson or 
tube and has a movement, independently and longltudinally thereof. One 
advantage of such an organlzation is that, when the blow is struck by the 
hammer, the caisson is not subjected to shocks and strains which would 
tend to dlsrupt its joints, or to break away from its end the rock'breaking 
device were it rlgidly attached thereto. Aside from this, the invention com- 
prises other features of novelty hereinafter set forth in détail." 

It will be seen from the foregoing that, in operating the device of 
the patent, the hammer is dropped upon a chisel or tool, the sole 
function of which is to eut or break the rock. The chisel passes 
through the bottom of the caisson or tube and rests at ail times upon 
the rock, while the caisson or tube, which guides a hammer, which is 
independent of the chisel, is kept free from water by any of the sug- 
gested means. This apparatus is effective in breaking rock under 
water of 40 or 50 feet in depth, and undoubtedly is capable of ac- 
complishing what no other previous device had accomplished, or could 
accomplish. Considérable effort was made during the cross-examina- 
tion of complainant's expert, and also by counsel at the argument, 
to segregate and belittle the éléments of the combination in an ef- , 
fort to show that the apparatus as a whole disclosed no invention. 
This method is not altogether f air, in that it is an obvious attempt 
to pick to pièces and destroy in détail a device admittedly made up 
of several éléments, some of them undoubtedly old, which the pat- 
entée intended to be used only in combination. A comparatively sim- 
ple mechanical device like this does not require any extended ex- 
planation by an expert, and, except as affected by the prior art, should 
be left to speak for itself. The patent in suit is meritorious, inven- 
tive, and not anticipated, ând will not be invalidated because the an- 
swers of an expert witness may not at ail times be clear and full, or 
because they fail to meet the exacting demands of opposing counsel, 
as the case may be. 

Référence has already beeri made to the Goffey patent of 1900, 
and its patentée, a compétent mechanical éngineer, was a leading wit- 
ness for the défense herein. He claims that the idea of a detached 
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chisel working through the bottom of a tube or caisson occurred to 
him as early as 1899, and that he talked to varions persons concern- 
ing it, two or three of whom hâve appeared as witnesses in the case. 
Assuming this to be so, still it is évident that the idea never took 
practical form, and if he had conceived it at the time vvhen he filed 
his application, which was May 20, 1900, it seems strange that it was 
not embodied therein. He admits, however, that it was not, and that 
the caisson or tube was the only contribution to the art that he there- 
by made. But that is not ail, for on October 24, 1905, he filed an- 
other application for a subaqueous rock-breaker on which he received, 
August 3, 1909, patent No. 929,832. In the spécification of this pat- 
ent he says : 

"The objects of this Invention are to remedy certain defects revealed by 
practical opération and use, in the rock-breaker described and claimed in 
niy patent No. 657,515, dated Septeniber 11, 1900. ïhese defects are two- 
fold: First, when the heavily weighted chisel strikes the rock, a violent 
side blow is delivered to the tubular caisson, crystalizing sanie and in time 
causing hrealiage. Second, in certain varieties of rock a fine sand is formed 
by the impact of the chisel, which works up in the caisson and clogs the 
action of the chisel, thus reducing the force of the blow delivered, and hence 
ttië efficiency of the machine. ïo overcome thèse defects, I separate the 
weight and the chisel (combined in my former patent), allow the chisel to 
niove freely through the bottom of the caisson, adapt the weight to drop 
through the caisson and strike the chisel, and so transmit the impact of the 
falling weight to the rock, through the stationary chisel, instead of direct- 
ly, as in thé former case." 

When Coffey's application for his last-nientioned patent came into 
the Patent Office, an interférence was declared between it and Row- 
land's application, then pending, for his original patent No. 907,407, 
of which the patent in suit is a reissue. Coffey then claimed to hâve 
conceived the invention and disclosed it in the early part of 1899, 
and Rowland that he had conceived it in October 1902, and disclosed 
it in May, 1903. Neither party, however, claimed to hâve reduced the 
invention to practice prior to the filing of his application. The ex- 
aminer of interférences awarded priority of invention to Rowland. 
Coffey thereupon appealed to the examiners in chief, who affirmed the 
décision of the examiner of interférences. Cofiiey then appealed from 
the décision of the examiners in chief to the Commissioner of Pat- 
ents, who, after a hearing, affirmed the décision of the examiners in 
chief. No appeal from his décision appears to hâve been taken to 
the Court of Àppeals of the district. Some question lias been made 
as to the narrowness of the issue before the Commissioner, but of this 
he says that: 

"Even if the examiners in chief put too limited a construction on the is- 
sue, Coffey is not entitled to an award of priority." 

What the Commissioner says as to the prior art is also instructive 
and may well be given at this point: 

"Prior to the time when Coffey claims to hâve made this invention, two 
types of subaqueous roek-breakers had been employed. In the one a heav- 
ily weighted chisel wa.s dropped through the water upon the rock ; in the 
other a chisel rested on the rock, its upper end projecting above the water, 
and a weight or hammer was dropped thereon." 
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Référence has already been made to Coffey's reissued patent No. 
12,501. That reissue was obtained upon an application verified by 
him, whiçh contained, among other things, the following: 

"I do verily believe myself to be the original and flrst inventor of the im- 
provements set forth and claimed in the (oregoing spécification, and for whieh 
Improvements I soliclt a patent. I do net know and do not believe that 
sald Improvements were ever known or used before my invention thereof. 
* * * I can say that the public has acquiesced in my former understand- 
ing of the patent, because the public has never entered the fleld. In splte 
of the fact that the invention has proved commercially valuable, no one has 
entered Into compétition wlth me or my assigna in the use of the invention 
covered in this application for reissue ; and, so far as I know, no one has 
spent even a dollar towards the practlcal use or the advaneement of the art 
in the direction of my Invention. There are and hâve been, as I fuUy be- 
lieve, no intervening rights, whlch vs^ould be recognized in favor of others. 
The exlstlng restrictions In the said original patent are not due to acqules- 
cence by me or my soliciter in any rejectlons by the Patent Office durlng 
the prosecutlon therefor. I know of no reason why the defects and insuffi- 
ciencles sought by me to be corrected by reissue should not be so corrected, 
nor any préjudice thereby to others." 

Application for such reissue was filed May 14, 1906, and under it 
matter was introduced into the patent issued thereon, which was evi- 
dently intended to cover, and which perhaps did, the independent 
chisel head of the patent in suit; but in view of the fact that Cof- 
fey admits in the record herein that Rowland had, in the month of 
April immediately preceding, disclosed to Coffey the construction 
shown in Rowland's application filed September 3, 1903, and had told 
him that such application was then pending, he can gain no advan- 
tage over Rowland by his reissued patent. His verified application 
therefor was, under the circumstances, boldly and flagrantly disin- 
genuous and serves only to disparage his credibility. 

Moreover, it should be added, in this connection, that on January 
13, 1903, Coffey filed still another application for a patent for a sub- 
aqueous rock-breaker, which did not, however, disclose the pertinent 
and essential features of the patent in suit. His failure to do so is 
remarkable, in view of his claim, made in the interférence proceed- 
ing, and still adhered to, that he conceived the invention in suit in 
1899. 

As already intimated, a renewed attempt to show priority of in- 
vention ori the part of Coffey appears in this record, but there is 
nothing therein which leads to a conclusion différent from that 
reached by the three several classes of officiais, in the Patent Office. 
Indeed, the circumstances of the case of themselves are sufficient to 
overthrow any testimony looking in that direction. 

In view of what has been said as to the repeated but unsuccessful 
efforts of several persons, but particularly of one who is an expe- 
rienced mechanical engineer, and evidently acquainted with the sub- 
aqueous rock-breaking art, to produce the invention of Rowland, it 
is manifest that the strongly urged contention of counsel in behalf 
of the défendants, that the patent in suit discloses nothing of novelty 
or invention, cannot prevail. 

As already stàted, infringement is practically admitted, and no ar- 
gument to the contrary was made at the hearing. An examination of 
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the évidence pertinent thereto has, however, been made, and such ex- 
amination discloses that the device of the défendants infringes the 
daims in issue. 

A decree of that effect will be entered against the défendants Sub- 
marine Company and Edward Burhorn. As against the other défend- 
ants, I do not find sufficient évidence to warrant a decree in favor of 
the complainant. As to them, therefore, the bill will be dismissed. 



RQSr. MFii. CO. v. E. A. WIUÏEIIOUSE MFG. CO. et al. 
(Circuit Court, D. Xew Jersey. Deeember 16, 1911.) 

1. EqUITY (§ M7*)-~PlKAI)ING— MUI.TIFAMOUSXESS. 

Multifariousuess arises froiu. misjoinder ot distinct deinands or causes 
or frou! inisjoiDder of parties wliere the deniiUK's or lialMiities are dis- 
tinct and iudeiiendont ; but a bill will not be treated as uniltifarlous, 
thougli it join two or more good causes of complaint if they f^row ont 
of the sanio triiusa<'tion where ail the défendants are interested in tlie 
sauie claiin of riubt. and wliere Ihe relief asked for in relation to eacli 
is of the saiiie gênerai charaeier, since the ïindue si'littins u)) of a single 
cause of action and multiplying the subjects of litigation is itself ob- 
jectlonable, and will be diseouraged. 

[Ed. Note. — For other cases, see Eqnity, Cent. Dig. § 310; T>ec. Dig. § 
147.*] 

2. EqUITY (§ 147*) PLEADING— MULÏIFAlilOUSNESS. 

The objection of multifariousness as ^^'ell as the opposite fault of 
mtiltiplieity of suits raises nierely a question of conveuience in couduet- 
ing the suit, and does not go to the merits, and each case niust be gov- 
erned by its own cirtumstanees and the question left to the Sound dis- 
crétion of the court. 

[Ed. Note. — For other cases, see Equity, Cent. Dig. § ,^10; Dec. Dig. 
§ 147.*] 

3. Patents (§ 310 ) — .Sl'it fou Infuingemenï— Multifaeiousxess of Bill. 

If the de\ices of two isatents are iised together in furthcrance of a 
common purpose, it constitutes a sufficient conjoint use to prevent a 
bill for the iufringement of both patents alleging such conjoint use 
from being niultifarious, althongh the devices are distinct and each 
capable of perforniing its purposed funetions independently of the other. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ Ô07-540; Dec. 
Dig. § 310. *.l 

4. Patents (§ 310*) — -Validity— Deteeîmination on Dejitjerer. 

A patent will not be beld in\alid on denmrrer, unless the court is en- 
tirely satisfied from its face that by no possible proof can patentable 
invention and vaiidity be made to appear. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 530; Dec. Dig. 
§ 310.* 

Pleadlng in infringement suits, demurrer for want of novelty and In- 
vention, see note to Caldwell v. Powell, 19 C. C. A. .595.] 

In Equity. Suit by the Rose Manufacturing Company against the 
E. A. Whitehouse Manufacturing Company and the Ee Compte Manu- 
facturing Company. On demurrer. Demurrer overruled. 

Suit to restrain inf ringments of four patents : No. 883,973, an im- 
provement in lamp brackets ; No. 962,220, an improvemcnt in number 

•For other cases see same topic & S mumkek in Dec. & Am. Dlgs. 1907 to date, & Bep'r Indexas 
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plate support for vehicles; Nos. 41,388 and 41,389, designs for vehicle 
number plate support. 

Francis C. Lowthorp, for complainant. 
T. Hart Anderson, for défendants. 

RELLSTAB, District Judge. The causes of demurrer relied upon, 
summarized, are: (1) The bill is multifarious. (2) The design pat- 
ents are void as covering subject-matters improper for design patents. 
(3) The mechanical patents are invalid as covering an aggregation, and 
not a combination, of éléments. 

As to the first ground — multifariousness. 

It is said that it is impossible to conjointly use in one and a single 
device (a) the subject-matter of ail thèse patents ; (b) the subject-mat- 
ter of the design patents ; (c) the subject-matter of either of the design 
patents with either of the mechanical patents. Multifariousness is the 
improper joining in one bill distinct and independent matters and there- 
by confounding them. 

[1] It arises from misjoinder of distinct demands or causes, or 
from misjoinder of parties where the demands or liabilities are dis- 
tinct and independent. A bill will not be treated as multifarious, how- 
ever, though it join two or more good causes of complaint, if they 
grow out of the same transaction where ail the défendants are inter- 
ested in the same claim of right, and where the relief asked for in re- 
lation to each is of the same gênerai character. The undue splitting 
up of a single cause of action and multiplying the subjects of litiga- 
tion is itself objectionable, and will be discouraged. 

[2] The objection of multifariousness, therefore, as well as to the 
opposite fault of multiplicity of suits, raises merely a question of con- 
venience in conducting the suit. It does not go to the merits of the 
controversy, and each case must be governed by its own circumstances, 
and the question left to the sound discrétion of the court. Story, Eq. 
PI. (9th Ed.) §§ 271, 284, 287; 16 Cyc. pp. 239, 241, 243, 246, 247; 
Beach, Modem Eq. Pr. §§ 115, 116. 

In United_States v. Bell Téléphone Co., 128 U. S. 315, 9 Sup. Ct. 90, 
32 L. Ed. 450, the bill was filed to cancel two patents on the ground 
that they had been procured by fraud. It was held : 

"A bill In e(iulty vvhich assails two patents, issiied nearly a year apart, 
but to the same party, and relating to tlie saïue subject, both held by the 
same corporation défendant, and used by it lu the same opérations, is not 
multifarious." 

To the ground of demurrer that the bill was multifarious Justice 
Lamar said (page 352 of 128 U. S., page 91, 9 Sup. Ct., 32 L. Ed. 450) : 

"The principle of multifariousness is one very largely of convenienee, and 
is more often applied where two parties are uttempted to be brought togeth- 
er by a bill in chaneery who hâve no common interest in the litigation, where- 
by one party is compelled to join in the expense and trouble of a suit in 
which he and his eodefendant bave no conunon interest, or in whlch one 
party is Jolned as complainant with another party with whom in llke nian- 
ner he either has no Interest at ail, or no sueh interest as requires the de- 
fendant to litigate it in the same action. Oliver v. Platt, 3 How. 3.33 [11 L. 
Ed. 022] ; Walkers v. Powers, 104 U. S. 245 [2C L. Ed. 729]." 
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The cases involving patent litigation are not harmonious on this 
subject. In Wilkins Shoe Button Fastener Co. v. Webb (C. C.) 89 
Fed. 982, is found a helpful review by Judge Hammond of many such 
cases. An extended quotation from bis déductions is justified: 

"The resuit of this readliig of the cases is that the défense of multifari- 
ousness is not favored, but is strictly limlted by the courts, and by none more 
strictly tlian the Suprême Court of the United States, which applied the 
strict rule to a patent litigation in the American Bell Téléphone Case, supra. 
And, while some courts hâve soraewhat enlarged the Indulgence of the dé- 
fense In patent cases, for the reason, perhaps, that our patent system re- 
qulres separate patents for separate inventions not co-operating to the same 
end, and for another reason, that patent défenses are so expensive, patent 
litigation is not free from the gênerai equity rules on this subject, and Is 
governed by the same principles as other equity procédure. The rule of judg- 
ment which détermines whether or not given inventions may be jolned in 
one patent, because co-operating to a common end, though very analogous, 
is not the same as the rule of judgment which détermines whether or not 
there is such a conjoint use of two inventions covered by separate patents 
as permlts them to be joined in one Mil In equity to protect them agatnst the 
infringement, and confusion will be avolded by attention to this distinction. 

"The real question of unity in the equity pleadlng of patent cases dépends 
on two considérations: First. ITnder the gênerai law of multifariousness, 
may the two infrlngements be jolned agalnst the same défendant, no matter 
how widely the patents may be separated, because, to use the language of 
Judge Benedict (Horman Patent Mfg. Co. v. Brooklyn City R. Co., 15 Blatchf. 
444, Fed. Cas. No. 6,703), 'to join the several causes of action will not em- 
barrass or confuse the défense unfairly or unjustly'? If so, they seeming- 
ly may be Jolned as in other bills in equity under like circumstances, and 
any distinction in patent cases would be merely arbitrary. Secondly. Do the 
two or more patents so enter into the Infringement that it becoraes one cause 
of action in fact? If so, they must be united In one MIL 

"Causes of action arising out of patent infrlngements are peculiar in re- 
spect of this, and in applylng the above tests présent more perplexities than 
any other cases perhaps, but this Is ail that can be sald of It, for, as Judge 
Benedict remarks, there is not any gênerai rule by which the cases may be 
determined. The fact that there are two or more patents or two or more 
inventions involved in the controversy does not furnlsh such a rule, though 
superficially it may seem so. Nor does the fact that ail the inventions are 
used by the same infrlnger at the same time or in one machine, structure, 
apparatus, System, or what not, furnlsh such a rule, though again, super- 
ficially, it may seem so. Whether the infrlngements are completed by the 
manufacturer's vending or nse of one compact machine, or one structure, or 
one apparatus, or the like, or are more widely separated, and only find a 
unity in a more enlarged or extensive System of appliances, whose partlcular 
uses can be more dlstinctly seen as divisible in opération, may render the so- 
lution of the question whether there shall be more than one bill in equity 
more diffleult of solution, but none of thèse conditions indicate a gênerai 
rule by which the question is to be determined. It Is hère that is found the 
scope for thè exercise of that discrétion of the court mentioned by Lord Cot- 
tenham la Campbell v. Mackey, 1 Mylne & C. 603, and by Mr. Justice Story 
in Oliver v. Piatt, 3 How. 333, 411, 412 [11 L. Ed. 622], in deternilning each 
case accordlng to its own circumstances." 

Under thèse authorities the présent bill is not multifarious. 
On demurrer, ail vvell-pleaded facts are taken as true. The bill al- 
lèges (paragraph 9) : 

"That sald four letters patent are capable of conjoint use and are in fact 
conjointly used by the défendants and that said défendants hâve joîntly In- 
frlnged sald four letters patent by the manufacture and sale of articles em- 
bodylng said inventions." 
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[3] The grounds of demurrer call attention to the absence from this 
averment that the conjoint use is in a single structure. But this omis- 
sion is not fatal. An inspection of the mechanical patents suggests 
that they are distinct devices, each capable of completely performing 
its purposed functions independently of the other. But this does not 
prevent their being used conjointly. To use conjointly it is not nec- 
essary that such use be coactive. If they are used together in fur- 
therance of a common purpose, that is a sufficient conjoint use on the 
question of multifariousness. 

The bill allèges the conjoint use of ail the patents by the défendants, 
and, an inspection of such patents not clearly showing that they are 
incapable of such use, such capability and use will be presumed on 
demurrer. But, on the question of conjoint use as determining multi- 
fariousness, it should be; said that the trend of the authorities as herein 
indicated is that such conjoint use is not the controlling factor; and 
that a suit will not be held multifarious, thovigh the patents sued upon 
are not capable of conjoint use, when it appears that ail of them are 
being infringedi by ail the défendants working together in pursuance of 
a common purpose to manufacture or vend the infringing devices, and 
that the combining of such controversies in one suit produces less in- 
convenience to the court and litigants, and results in less expense and 
less time in securing a final disposition of the controversies than would 
ensue by splitting them up into separate suits ; a fortiori, on a demur- 
rer to a bill declaring that such patents are interrelated, and that the 
défendants are jointly infringing them by the manufacture and sale 
of articles embodying their inventions, and it is not apparent that the 
defendlants will be prejudiced in making their défense in one suit. 

By section 921, R. S. (U. S. Comp. St. 1901, p. 685), the court in its 
discrétion is empowered to consolidate causes of a like nature or rela- 
tive to the same question, in order that unnecessary costs or delay in 
the administration of justice may be avoided. If the complainant, in- 
stead of combining in one bill the alleged infringements of the four 
patents in suit, had instituted four separate actions, the court, on the 
application of the défendants, on a like state of facts as were concèded 
on the argument to exist in the case at bar, would be justified in con- 
solidating such suits. 

The determining whether a bill is multifarious — a matter of plead- 
ing — and whether a consolidation of pending causes should be made— 
a matter of practice — ^rests in the, sound discrétion of the court ; and 
the reasons which would influence the décision ôf the one would con- 
trol the other on the same state of facts. Deering v. Winona Har- 
vester Works (C. C.) 24 Fed. 90. The principle hère invoked and the 
conclusion reached are in conflict with Cons. Elect. L. Co. v. Brush- 
Swan Elect. Co. (C. C.) 20 Fed. ,502,, cited by diemurrant. ' That case 
as an authority was questioned in Edison Phonograph Co. v. Victor 
Talking Mach. Co. (C. C.) 120 Fed. 305, and Am. Graphophone Co. 
V. Leeds & Catlin Co. (C. C.) 131 Fed. 281 ; and I, like the judge;-, who 
wrote the opinions in those cases, am unable to follow it. In Union 
Switch & Signal Co. v. Phila. & R. R. Co. (C. C.) 68 Fed. 913, the 
only other case cited by demurrant on this ground, the bill faih 1 t' 
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alleg-e that the patentée! improvements were capable of conjoint use, or 
that the défendants had so used them, differing in that respect from 
ihe case at bar. Subsequently such bill was amended by inserting a 
parat^raph alleging said conjoint use (s. c. 68 Fed. 914), and which 
was later (s. c. [C. C] 69 Fed. 833) held sufficient to maintain the bill 
against a plea which soug'ht to traverse such allégation. 

In view of the allégations of the bill, to require complainant to in- 
stitute separate actions upon each one of its patents would be violative 
of the equity doctrine that controversies in which the interests of the 
respective parties complainant and défendant are substantially identi- 
cal should be settled in one suit, induce to unnecessary expense, if not 
great oppression to both parties, andi be at variance with the modem 
judicial and statutory trend to avoid unnecessary delay and expense in 
the administration of justice. If on answer and proofs it .should be 
established that the patents are not capable of conjoint use, and that 
should be held sufficient to make the suit multifarious, the défendants 
may obtain ample relief in the awarding of costs. 

[4] As to the remaining- grounds of demurrer — that the design pat- 
ents cover improper subject-matters and that the mechanical patents 
cover an aggregation and not a combination. A patent vi'ill not be 
held invalid on demurrer unless the court is entirely satisfied from its 
face that by no possible proof can patentable invention and validity be 
made to appear. Dick v. Oil Well Supply Co. (C. C.) 25 Fed. 105; 
Am. Fibre-Chamois Co. v. Buckskin Fiber Co., 72 Fed. 508, 18 C. C. 
A, 662; Neidich v. Fosbenner (C, C.) 108 Fed, 266; Neidich v. Ed- 
wards (C. C.) 169 Fed. 424 ; Luten v. Dover Construction Co. (C. C.) 
189 Fed. 405. In the case of the patents in suit it is sufficient to say 
that an in.spection thereof does no more than leave the mind in a state 
of dubiety as to their patentability. The com])lainant is therefore en- 
titled to submit proofs to support the presurnption of validity that goes 
with the grant of letters patent. 

The demurrer is overruled. The défendants may hâve 20 days 
within which to answer on the payment of the costs of the demurrer. 



HOVER V. ATHERÏON MACH. CO. 

(Circuit Court, D. New Jersey. Deceniber 27, 1011.) 

Patents (§ 328*)— Validity and Infrinqement— Warpino Machine. 

The Hover patent, No. 022,144, for a warping and beaniing machine, 
claims 1, 8, and 9 are void for lack of invention. C'iaims 2 aud 3 ïic'h! 
not infrlnged. 

In Equity. Suit by Nicholas A. Hover against the Atherton Ma- 
chine Company. On final hearing. Decree for défendant. 

John W. Steward, for complainant. 

William B. Gourley and Albert Comstock, for défendant. 

CROSS, District Judge. The complainant, by his bill of complaint, 
sets forth that his patent No. 922,144, issued May 18, 1909, bas been 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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infringed by the défendant, and prays for suitable relief in the prem- 
isès. The défendant by its answer sets up the invalidity of the 
patent, and claims furthermore that, if valid, it has not infringed it. 
The patent belongs to the textile art and is for a "warping and beam- 
ing machine." The patentée says: 

"My présent invention inrolves certain Improvements on a warping ma- 
chine deseribed and clainied in an application for United States letters pat- 
ent bearing tlie sériai No. 401,200. In tliat appilcation a warping mechan- 
ism is disclosed which comprises as its essentlal feature a carriage adapted 
to be moved by hand transversely wlth référence to the réel to a new posi- 
tion each time the laying on of one section of warp has been completed and 
the laying ou of a fresh section of warp Is to begln, another carriage ar- 
ranged to sllde transversely of the réel in the first-named carriage for the 
purpose of Impartmg a transverse to each section of warp as it is laid on 
the réel, and means for moving the second carriage on the flrst. One of the 
novel features of my improved warping mechanism, as presented in the prés- 
ent application, is a means whereby the manual movements of the first car- 
riage may be gaged wlth précision, so that the spacings betweeu the sev- 
eral sections of warp laid on the réel will be accurate and substantlally 
Identlcal; others involve the adjustabllity of various parts to meet vary- 
Ing conditions and the rendering of the mechanism generally more reliable 
in opération, eonvenient to handle, and substantial in construction. My Im- 
proved beamlng mechanism involves a novel means for effecting the prop- 
er traverse of the beam. In devlslng both the warping and beamlng mech- 
anlsms, I hâve had in mlnd partlcularly so to construet the same that they 
may be applied to any warping machine of the type above indlcated at 
présent in use wlth the minimum loss of time and labor." 

There are 14 claims in the patents, of which Nos. 1, 2, 3, 8, and 
9 only are in issue. Considérable attention has been given in the évi- 
dence and in the brief of counsel to the technique of the art of weav- 
ing. A considération of that art, hovvever, seems unnecessary. The 
claims in issue are as follows : 

"1. The comblnation of a supportlng means, a rotary screw, a carriage 
movable lougitudinally of the screw, a nut movable in the carriage Into and 
out of engagement wlth the screw and also longitudinal ly thereof, and means 
for securing the nut when engaged wlth the screw agalnst movement in the 
carriage longitudlnally of the screw, substantlally as deseribed. 

"2. The comblnation of a supportlng means, a réel, a carriage movable 
laterally of the réel, means for effecting latéral movement of the carriage, 
means for determlning the successive starting points of the carriage coui- 
prlsing two menibers -one of which is also movable laterally of the réel and 
the other of which has limited movement relatlvely to the flrst member al- 
so laterally of the réel, and means for securing the flrst member agalnst 
movement, substantlally as deseribed. 

"3. The comblnation of a supportlng means, a réel, a carriage movable 
laterally of the réel, means for effecting latéral movement of the carriage, 
a gage for the carriage havlng limited movement relatlvely to sald carriage 
and laterally of the réel, and means for securing the gage agalnst movement 
after each latéral movement thereof, substantlally as deseribed." 

"8. In a warping machine, the comblnation of a rotary screw, a car- 
riage, means for supportlng the carriage for movement parallel wlth the 
screw, a nut plvoted on the carriage on an axis parallel wlth the screw aud 
movable on sald axis into and out of engagement wlth the screw, and means, 
engaging the pivotai portion of sald nut, for securing the nut In engage- 
ment wlth tlie screw, substantlally as deseribed. 

"9. In a warping machine, the comblnation of a rotary screw, a carriage, 
means for supportlng the carriage, for movement parallel wlth the screw, 
a nut plvoted on the carriage on an axis parallel wlth the screw and mov- 
able on sald axis into and oUt of engagement wlth the screw and also 
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longitudipally of its axis, and means for securing the nut In engagement 
wlth the screw and against movement longitudlnally of its axis, substan- 
tlally as described." 

They are ail combination clainis, and it is apparent, from a reading 
of the patent, that Nos. 1, 8, and 9 provide for a nut with threads to 
mest,with those of the screw, which rotâtes the réel carriage, and, to 
readily accomplish such meshing without shifting the carriage, the 
patentée provides for a slight sidewise lost motion of the nut so that 
it may more readily "find" the threads of the screw, whereupon means 
are provided for holding it in engagement therewith. 

Claims 2 and 3 relate to means "whereby the manual movements 
of the first carriage may be gaged with précision so that the spac- 
ings between the several sections of warp laid on the réel, will be 
accurate and substantially identical. From the extract from the spéc- 
ifications above set forth, it appears that the patent in suit is for im- 
provements upon complainant's prior patent No. 401,200, for a warp- 
ing machine, which called for two "carriages," a main carriage and 
an auxilliary carriage. The old form of machine, of which the de- 
fendant's is a type, has but one carriage. In view of the spécifie 
language of the patent in suit, it is difiicult to discover why the pat- 
entée has not limited his improvements to the double-carriage ma- 
chine embodied and described in his earlier patent ; at least that seems 
to be true of the improvement called for by claims 2 and 3 as de- 
scribed and explained in the spécification. That improvement is 
specifiçally and only adapted to that form of machine, and cannot, 
without tnanifest and material altérations and modifications, be adapt- 
ed to a machine of def endant's type, with its single carriage. At ail 
events, the défendant has not infringed it. Its device in this respect 
but follows the prior art. Again, claims 2 and 3 both refer to the 
gage, as having "limited movement." Speaking of this term, the com- 
plàiniaht'è expert says that it means "not nécessarily physical limits, 
but limits by which the limited movement member is positioned; that 
is, by which the accuracy of its adjustment is tested." His défini- 
tion, however, is disputed by the defendant's expert, who says that 
the term, as shown and explained by the drawings and spécifications, 
to, y/hicli thîe claims refer, calls for a "physical and positive stop"; 
and, again, the claims call for "physical limits as much as they call 
for a physical carriage." Inasmuch as the gage of the patent as 
showhj has physical limits or stops, the interprétation giveri by de- 
fendant's expert is accepted as correct. Bearing this in mind, and 
that thé ^defendant's dévice has nO stops, such as are called for by 
the. patetjt in suit, and in view oi the prior art and the limitations 
thereby imposed upon the claims in question, the defendant's gage 
cannât bç held to infringe them; 

As to the improvement called for by claims 1, 8, and 9, its patent- 
ability exists, if at ail, in this, that the nUt provides for a slight side- 
wise lost motion, that it may the more readily mesh the threads of thë 
worm, and further in the means by which meshing, once accomplished, 
is maintlained. Providing lost motion and taking it ûp are ^prbblems 
which expert mechanics are almost dajly required to solve. More^ 
over^ .itis: impossible tp. discover any invention: jn complainant's de- 
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vice. It had therçtofore been suggested and shown in the prior art 
in substantially the f orm he adopted, and there is also uncontradicted 
évidence of its prior use upon a number of warping machines. The 
possibility that the thread of one screw might not accurately and 
instantly mesh with that of another is not a startling or unexpected 
situation, and the means of remedying it are obvious. Any skilled 
mechanic would accomplish it, and that, too, in the only way in which 
it could be accomplished ; for it is undeniable that, where such a con- 
dition exists, one of the threads, either that of the nut or screw, must 
be moved sidewise, a distance not exceeding the width of the thread, 
and, once the two members are meshed, there certainly is no inven- 
tion in maintaining such relation. An ordinary thunibscrew, spring, 
weight, or other simple device would accomplish it. The solution 
of such everyday problems ought not to be called inventive, and the 
grant of a monopoly therefor only tends to check and paralyze in- 
vention. But, as intimated above, the problem, whether difficult or 
not, had been suggested and met in the prior art. Furthemiore, the 
defendant's device follows patent No. 964,356, issued July 12, 1909, 
for a warping machine. The application therefor was filed April 24, 
1909. This patent, like that of the complainant, is presumably valid, 
and the défendant hàé as much right as the complainant to stand 
upon such presumption. So far as appears, no interférence was de- 
clared between them in the Patent Office, notwithstariding the appli- 
cations were pending at the same time. 

It has not been deemed necesgary, under the circumstances, to con- 
sider herein citations from the prior art. For the reasons above 
given, the bill of complaint will be dismissed, with costs. 



AUTOMATIC WBIGHING MACH. CO. v. P^ÎEUMATIC SCALB CORPO- 
RATION, Limited. 

(Circuit Court, D. Maine. Deceruber 22, lOll.) 

No. 582. 

Patents (§ 328*) — Infringement — Automatic Weigiiing Machine. 

Certain modlflcatlons of machines, prevlously found to infringe the 
Thomas patent, No. 766,004, for Improvements In automatlc weighing 
machines, brought in by supplemental Mil, held not to avold such infringe- 
ment, and the decree for injunctlon and accountlng extended to such 
modlfled machines. 

In Equity. Suit by the Automatic Weighing Machine Company 
against the Pneumatic Scale Corporation, Limited. Hearing on sup- 
plemental bill. Decree for complainant. 

Phillips, Van Everen & Fish, Benjamin Phillips, and Elmer P. 
Howe, for complainant. 

Fish, Richardson, Herrick & Neave, William K. Richardson, and 
J. Lewis Stackpole, for défendant. 

PUTNAM, Circuit Judge. This case was tried on the 19th instant 
as to the questions involved, which ultimately resolved themselves 

•For otber cases see lame topic & S ncmbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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into mère questions of fact ; and, as the case was forcibly and clearly 
argued on each side, it is quite probable that more vvould be lost than 
gained by holding it under advisement. At any rate, it is the purpose 
of the presiding judge to close everything pending before him before 
the Circuit Court expires on the 31st instant. 

The case came originally before the court on bill, answer, and proofs 
(158 Fed. 415), and went to the Circuit Court of Appeals in the mat- 
ter shown by the opinion in that court of January 5, 1909, 166 Fed. 
288, 92 C. C. A. 206. There the claims now in issue were sustained, 
and infringement declared, and a judgment for an accounting and 
injunction ordered ; and mandate came back to this court accordingly. 
Therefore it follows that, on subséquent hearings in this court, it is 
a matter of law that the claims now in issue are valid. It is true that 
the Circuit Court of Appeals discussed in its opinion only the ques- 
tions of priority; but that fact créâtes no distinction, and gives this 
court no peculiar authority in dealing with the claims of the patent. 

The présent proceeding relates to modifications in the machine of 
the respondent, which was not before the court until brought in by 
supplemental bill, now the pending matter. 

The facts of the litigation are sufficiently explained in the opinion 
to which we bave referred to relieve us from detailing them, except 
to a very limited degree. Seven claims are in issue, of which we ac- 
cept claim 7 as a type, which is as follows: 

(7) "In a weighing and package-filling machine, the comhination of two 
hoppers, mechanism which earries the package flrst to a position where one 
hopper discharges dircctly into the paclsage, mechanlsm which cuts off the 
flow from the flrst hopper when the paclsage Is partlally flUed, mechanlsm 
which then transfers the paclsage to the scales, mechanlsm which opens the 
flow from the second hopper directly into the package whlle ou the scales, 
and mechanlsm which is actuated by the tlpplng of the scales to eut off 
the flow, substantially as descrlbed." 

The machine brought to the attention of the court, independently 
of the modiiications now in question, was admittedly an infringement, 
and contained ail the éléments of claim 7, arranged as therein stated, 
and for the purposes therein stated. 

On the face of claim 7, it offers a broad construction and shows a 
very important invention. There bave been produced to us certain 
facts in référence to the prior art which were not developed at the 
hearing on bill, answer, and proofs, or which, at any rate, were not 
specifically considered by the Circuit Court of Appeals; and also 
some other facts are pressed on us which, except for the intervening 
judgment of the Circuit Court of Appeals, might well induce us to 
give the claims a narrow construction and limit them to very spécifie 
détails. Considering, however, that we are acting under mandate 
from the Circuit Court of Appeals, we are not authorized to proceed 
in that direction ; but we must leave it to the Circuit Court of Ap- 
peals, on an appeal from us, to exercise its own authority in référence 
thereto. Taking claim 7 as it is, and giving it the natural construction 
according to its terms, which is the only construction we are author- 
ized to give it, it appears to us that, without undertaking to enlarge 
on the détails of the modifications to which the supplemental bill re- 
lates, ail we need say is that the modifications are whoUy immaterial 
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with référence to the substantial resuit which complainant's invention 
soUght tô accomplish, and, therefore, of course, ineffectuai to modify 
the conclusion. Whichever inodification, if any, has any advantage, 
is merely in a parallel line with the resuit originally sought, and does 
not contribute to it. 

We refer in this to the modification described by the respondent 
as the worm feed, in which we discover sortie advantages for certain 
purposes ; but we discover none whatever with référence to the mod- 
ification known as the bucket-wheel feed. The worm feed is first 
heard of by us in a patent issued to WSlliam H, Doble on February 10, 
1903. In some respects the invention described in that patent con- 
tains some additional éléments which we do not find in the patent 
before us. It also provides for two hoppers, like the patent before 
us, but under some circumstances, for a single hopper. So far as the 
first Doble. hopper is concerned, where there are two, or thé only 
hopper whére there was only one, the Doble invention was precisely 
the same as this hère. His application was filed later than the appli- 
cation before us, although the patent issued earlier. Therefore it does 
not affect the state of the art, except as explanatory ; and we adopt 
the phraseology of the Doble patent as the convenient method of ex- 
pressing our précise views. Doble's spécification states that his ma- 
chine employs an "agitator which works in conjunction with the worm 
to furnish a uniform flow." The uniform flow, under diffèrent forms 
of expression, characterizes the complainant's invention; so thât, using 
Doble's language, which we adopt, uniform flow is foùnd nbtwith- 
Standing the worm feed. The explânation of the worm feed: itî Mr- 
Doble's spécification, which is also adopted as part of our statement, 
is that it is useful in connection with fine goods like cocoa ; • but it is 
opèrated autpiriàtically in ail respects, as the valves which feSpohdent 
clâittis for présent purposes to be a necessary élément in tne/cdhi- 
plainant's device. What we especially refer to in connection with 
Dëblë îs that bis testimony is found in the présent' record. "Hfe was 
càllëd by the respondent, and, in responsè to the question whethér 
thé worm- feed machinés are adapted to deliver freeflowing goods, 
States as foUow»: ' '' 

"Itnpo&ible. Free^flowing materlal with the serew would contlntlé to flow 
eofitinuously^tlirougti tbe cônvolutions of the scrèw." - ■ ' 

îThis f;lea,rly means that, ojiotwithstanding the worm feed» the re- 
fÇon'dent's -(ievice, for normal màterials, continues the; flow coiitinu- 
ousïy,r precisejy in the fojmdenjanded bytbe complainant's patent, 
^11 o| which shows that the worm- screw, is purely.a collatéral incident, 
and ,not an e^sential step in; the progress of, the, flow ca-lled for by the 
complaiijantj.. f, '. . , ],, .^^ ■ ^ ■,:• ..;: 

Moreoyçr, we are utterJy unabïe to see that either form pf th^pe- 
culiar .ifeeds shown by the ffspondént opérâtes as a n^^asuring deviçe 
in any proper sensé of the word, although this ,i? çlaimed by .the re- 
spppdent. The amount of ^goods ,delivered thrpugh , either feed de- 
pçind^ ahsolutely on the amount of time the feed is allowed, to, .pperate, 
whiçh.tirne is regulated autpmatically as, shown in the complaiinant's 

patent.; ;, ,;,■.,•:,;•;::, ,,,!,., 
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Therefore, possessing only the limited authority which we possess 
under the circumstances, we must render a décision in favor of the 
complainant on the supplemental bill now before us, and the clerk will 
enter a judgment in the following form : 

The court having duly considered the supplemental bill filed on 
April 18, 1910, and heard counsel in référence thereto, it is hereby 

Ordered, adjudged, and decreed that the decree heretofore entered 
for an accounting and an injunction is hereby supplemented and 
amended, so as to include in such accounting and injunction ail forms of 
the respondent's machines set out in said supplemental bill, and the 
master heretofore appointed in the original cause is directed to pro- 
ceed accordingly, and ail questions of costs are reserved until the 
final judgment. 



GREENWALD BROS., Inc., v. WIEST et al. 

(Circuit Court, M. D. Pennsylvania. December 16, 1911.) 

Patents (5 202*) — Agboement or Settlement with Infrinoeb— Consteuc- 

TION. 

By the terme of a settlement and agreement between complainant, as 
owner of a patent for a skirt, and an alleged Infringer, tbe infrlnger ad- 
mltted the making of 351 skirts whlch infringed the patent and agreed 
to pay a stated sum as liquldated damages therefor, lu considération of 
whlch complainant did "hereby release, remise and forever quitclaim 
unto the sald (infrlnger) ail clalms and demanda whatsoever for profits, 
damages or otherwlse by reason of the infringement * • ♦ by mak- 
ing, uslng or vending the skirts patented therein to the number of 351 
skirts as aforesald." Held, that by such agreement and release the eaid 
S51 skirts theretofore made were wholly released from the monopoly of 
the patent and could be sold or used by any one free from anjy clata 
of complainant thereunder, and that Its efCect could not be Umited by 
paroi to such skirts as had been prevlously sold by the Infringer, which 
would contradict its express terms. 

[Ed. Note. — For other cases, see Patents, Dec. DIg. § 202.*] 

In Equity. Suit by Greenwald Bros., Inc., against Henry S. Wiest 
and Kate C. Wiest, administratrix, trading as P. Wiest's Sons, and 
others. On motion for preliminary injunction. Motion denied. 

Joseph C. Fraley, for complainant. 
Alan D. Kenyon, for défendants. 

WITMER, District Judge. The bill of complaint charges the de- 
fendants with infringement of letters patent of the United States, 
No. 662,714, owned by the complainant, whereby it has secured the 
fuU and exclusive right to make, use, and vend ladies skirts embody- 
ing the invention claimed in said patent, praying for the usual relief. 

The case is before the court on motion for preliminary injunction. 
The charge of infringement appears to be against a jersey top skirt 
^sold by William Epstein & Bro. of New York to the défendants, P. 
Wiest s Sons, and resold by them. It is alleged that Epstein & Bro. 
and complainant, January 25, 1911, made a settlement and agreement 
involving the manufacture, etc., by the said Epstein & Bro., of 351 
skirts infringing the complainant's patent. It has been made to ap- 
péar that "the Eppo skirt sold by the défendant is one of the number 

*FoT otber eaaes see same topic & S mumbes In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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embraced in said séttlement, and it now remains to be ; dpterm jned 
whether the def endaint had a tight to sell the garment under the terms 
of the agreement, as contetidedi by counsel. = 

Af ter Epstein & Bro. agreeing that the number of skirts manu- 
factured by them did not exceed 351, acknowledging infringemeiit and 
the validity of the patent and promising not to contest the same, the 
agreement proceeds: 

■ "The sald Wm. Epstein & Bro. hereby covenant and agrée to pay the saW 
Greenwald Bros., Inc., the sum of one hundred dollars ($100) in cash Im- 
medlately upon the sèaling and dellrery hereof, as liquidated damages for the 
above-mentioned humber of three hundred and fiffy-one infringiug skirts 
heretofore madè by them, but none others, said damages being computed and 
agreed to as at the rate of one hundred dollars on the three hundred and 
fifty-one skirts in view of the peeullar circumstauees of this case and of the 
willingness of the said Wm. Epstein & Bro. to settle the same wlthout liti- 
gation. 

"In considération of the above (déclaration and affidavit of the said Wm. 
Epstein & Bro., and of the abov'é covemuits and'pàyrûent on their part, the 
said Greenwald Bros., Inc., hèreby reiease, remise, and forever quitclaim 
unto the sald Wm. Epstein & Bro. ail clalms and demands / iwhatsoever for 
profits, damages or otherwise, by reason of the infringement of said letters 
patent by the said Wm.,. Epstein & Bro. by making, usingor vending the 
skirts patented the^rein, to the number of three hundred and flfty-one skirts 
as aforesald." 

The complainant has attempted, by paroi, to show that the settle- 
ment and agreement was expressly restricted to skirts which had 
theretofore been sold, and that it wâs intended to prohibit future 
sales. In this it has not succeedfed. It is not only in the face of its 
written agreement, whiehsfixes the number of skirts manufactured 
without any intimation of the number sold, but, considering ail that 
is hère, it is as well in violence of the proof submitted. 

Regarding, therefore, the terms of the agreement, Epstein & Bro. 
were released not only from the damage, of infringement, but from 
any and ail claims and demands whatsoever for the making or vend- 
ing of the skirts forming the basis Of the writing. It is conceded that 
an infringer doés not by paying damages for making and using a 
device in violence of 'à patent acquire thereby any right to himself 
to use the same in the future; neither will his vendee be in a better 
position; and that, furthermore, the recovery and satisfaction of a 
judgment for damages against one wrongdoer do not ordinarily con- 
fér, upon him or others, tHe right to continue or'i^peat the wrong, 
as was argued by complainant's counsél ; but thjs is not regarded as 
a case in which payment was alone intended for infringement. The 
agreement goeS further. It releases'and quitclaims unto Epstein & 
Bro. ail demands of àny nature for the making, using, and vending 
of the patented article to the number specified, which in my mind 
carries with it the force .and authority of a license from the patentée 
to use and sell ; the same having been wholly released from the mo- 
nopoly and discharged of ail claim of the patentée for their use by 
anybody. 

This being the efïect of the patentee's voluntary act in considération 
of the sum paid to it, the défendant did not violate any of the exclu- 
sive rights of the complainant, and the motion is denied. 
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PENNSYLVANIA R. CO. v. INTERSTATE COMMERCE COMMISSION 
(UNITED STATES et al., Interveners). 

(Commerce Court. December 5, 1911.) 

No. 31. 

Commerce (§ 85*) — Iniekstate Commerce Commission— Powers—Orders Re- 

LATISG TO DiSTRiBUTION OF COAL CaRS. 

Where tlie Interstate Commerce Commission bas found as a fact after 
hearing and on sufflcient évidence that a rule adopted by a railroad Com- 
pany doing both Interstate and intrastate business goverulng the distri- 
bution of cars in tinies of shortage to coal mines whlcli use such cars in- 
dlscrlminately for shlpments to points witbln or wlthout the state as 
tbeir business may require is discrlminatory, and In violation of law, 
the commission bas jurisdietion to make orders requlring a différent 
basis of distribution even tbougb sucb orders apply to ail cars, whether 
used In Interstate or intrastate sliipments. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. § 138; Dec. Dlg. 
§ 85.*] 

Pétition of the Pennsylvania Railroad Company against the Inter- 
state Commerce Commission, the United States and others interveners. 
On demurrers to pétition. Demiirrers sustained. 

For opinions of the Interstate Commerce Commission, see 19 Interst. 
Corn. R. 356, 392. 

F. D. McKenney (Henry Wolf Bikle, John G. Johnson, and Francis 
I. Gowen, on the brief), for petitioner. 

Blackburn Esterline, Sp. Asst. Atty. Gen. (James A. Fowler, Asst. 
Atty. Gen., on the brief), for the United States. 

P. J. Farrell, for Interstate Commerce Commission. 

A. M. Liveright, for Hillsdale Coal & Coke Co. and Clark Bros. 
Coal Mining Company. 

Wilham A. Glasgow, Jr., for W. F. Jacoby & Co. 

Before KNAPP, Presiding Judge, and ARCHBALD, HUNT, 
CARUAND, and MACK, Associate Judges. 

KNx\PP, Presiding Judge. On January 1, 1906, the petitioner 
adopted and put in force the following rule or régulation for the allot- 
ment and distribution of cars to bituminous coal mines ; 

"Commenclng January Ist, 1000, asslgned cars, 1. e., cars for Pennsylvania 
Railroad fuel supply, forelgn railroad cars specially consigned for tbe fuel 
sxipply of rallroads consigning such cars, and Individual cars asslgned by 
tbe owners to specified mines for loading, will be chargea agalust the eà- 
pacity of the mines at wbich they are placed. The différence between tbe 
rated capacity of a mine and the capacity of the asslgned cars placed for 
loading will be the rated capacity on whîch ail other cars will be prorated." 

Some two years later, as the record jndicates, certain mine operators, 
viz., the Hillsdale Coal & Coke Company, Clark Bros. Coal Mining 
Company, and W. F. Jacoby & Co., filed complaints against petitioner 
with the Interstate Commerce Commission, alleging that the régula- 
tion above quoted was discriminatory, and therefore unlawful; the 
proceedings being known on the commission's docket as Nos. 1,063. 

•For other cases see same topic & § humber in Dec. & Am. Dlgs. 1907 to date, &■ Rep'r Indexes 
193 F.— 6 



82 193 FEDERAL BBPOKTBE 

1,111, and 1,139. To thèse complaints answers were made in due time, 
and the commission on Mafch 7, 1910, after full hearing, entèred two 
orders, one entitled in No. 1,063 and the other in Nos. 1,111 and 1,139. 
Thèse orders are substantially alike, and the material parts of each 
read as follows: 

"TMs case belng at Issue upon complaint and answer on file, and having 
been duly heard and submltted by the parties, and full investigation of the 
matters and things involved having been had, and the commission havlng, 
on the date hereof, made and flled a report contalning its conclusions there- 
on, which sald report Is made a part hereof; and it appearing that it is 
and has been the defendant's rule, régulation, and practice, in distributlug 
coal cars among the varions coal operators on its Unes for Interstate shlp- 
ments durlng percentage periods, to deduct the capaclty In tons of foreign 
rallway fuel cars, prlvate cars, and System fuel cars, in the record herein 
referred to as 'assigned cars,' from the rated capaclty in tons of the par- 
ticular lîilne recelving sueh cars and to regard the remalnder as the rated 
capaclty of that mine in the distribution of ail 'unassigned' cars: 

"It Is ordered, that the said rule, régulation, and practice of the défend- 
ant in that behalf unduly discriminâtes against the complainant and other 
coal operators similarly situated and is in violation of the thlrd section of 
the act tô regulate commerce. 

"It is further ordered, that the défendant be, and it is hereby, notlfled 
and required on or before the Ist day of October, lOljO, to cease and desist 
from said practice and to abstain from maintaining and enfordng its prés- 
ent rules and régulations in that regard, and to cease and desist from: any 
practice and to abstain from maintaining any rule or régulation that does 
not requlre It to count ail such assigned cars against the regular rated ca- 
paclty of the particular mine or mines receiving such cars in the same 
manner and to the same extent and on the same basis as unassigned cars 
are counted against the rated capaclty of the mines receiving them.'' 

The dates fixed for thèse orders to become effective were afterwards 
postponed to December 1, 1910, at which time they went into effect and 
hâve since been complied with by petitioner. In the meantime, and 
on October 4, 1910, the bill herein was filed against the commission in 
the Circuit Court of the United States for the Eastern District of 
Pennsylvania to set aside and annul the orders in question for rea- 
sons that will be hereafter stated. Pleading to this bill, the commis- 
sion demurred to the first nine paragraphs, and answered, by admis- 
sions and déniais only, the allégations in the remaining paragraphs. 
About the same time the Hillsdale Coal & Coke Company and Clark 
Bros, Coal Mining Company, the complainants before the commission 
in Nos. 1,063 and 1,111, obtained leave from the Circuit Court to in- 
tervene, and thereupon filed their joint demurrer to the bill, specify- 
ing various grounds of objection thereto. The case was transferred 
to this court upon its organization, and hère the United States inter- 
vened, on leave granted, and adopted as its own the demurrer and 
answer of the commission, When the case came on for final hearing 
on the pleadings then on file, the firm of W. F. Jacoby &: Co., complain- 
ants before the commission in No. 1,139, were allowed to intervene, 
and they also adopted as their own thé pleadings of thé other inter- 
veners. The sole question to be decided is the power of the commis- 
sion to make the orders which thé 'suit seeks to set aside, and that 
question arises on the demurrers above mentioned. 

The àuthority of the comiiiission to regulate the distribution of cars. 
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particularly coal cars, in times of car shortage, has been the subject 
of considérable litigation; and such authority has been so fuUy up- 
held and defined in récent décisions of the Suprême Court that any 
extended discussion of this case would seem to be unsuitable. 

It is admitted, or at least not denied, that the commission had ju- 
risdiction of the parties to and the subject-matter of the proceedings 
which resulted in the orders sought to be enjoined, and no question is 
made as to the regularity of those proceedings. Indeed, the précise 
grounds upon which thèse orders are claimed to be illégal are not 
made altogether clear, though it is less difficult to discern the purpose 
of petitioner in prosecuting the suit. It seems to be conceded that 
if the orders apply only to cars furnished for interstate shipments — as 
the récital which précèdes the mandatory provisions might be held to 
imply— they are undoubtedly valid. But the petitioner contends that 
they apply also, or may be construed and e;nforced by the commission 
as applying, to cars for iritrastate as well as interstate shipments, and 
that so construed they are in excess of the commission's authority; 
and this appears to be the sole objection upon which petitioner relies. 

Assuming, without deciding, that the orders in question should be 
or can be so interpreted, we are nevertheless of opinion that they are 
within the ppwers delegated to the commission. In the course of its 
business as a common carrier the petitioner transports large quantities 
of coal to both intrastate and interstate destinations, and its cars are 
used indiscriminately in this service. The coal operators whose çom- 
plairits were investigated by the commission, and at whose instance 
the orders were made, ship their products to points within or points 
without the state of Pennsylvania, as market conditions or other trade 
interestiS may dictate. A large part of the business is interstate, but 
it is conductèd in its entirety by shipper and carrier alike as a unit of 
opération with little or no regard to the boundaries of the state in 
which thé traffic originates. 

In view of thèse f acts, which are wholly undisputed, we sée no rea- 
son to doubt the authority of the commission to make thèse orders, 
even though they are iritended to hâve the application and effect which 
petitioner appears to apprehend. This conclusion necessarily follows, 
as we conceive, f rom the principles so clearly stated and so instructive- 
ly discusfeëd by Mr. Justice (now Chief Justice) White in Interstate 
Com.ÇQm'n y. Illinois Central R. Co., 215 U. S. 452, 30 Sup. Ct. 155, 
54 h- Ëd. J2§Ô. Indeed, we are unable to find any substantial basis fbr 
distingûishing that case froni the one at bar. The subject-matter is 
the sarnè'ih both, the f acts are strikingly similar, and the orders of 
the commission of nearly identical import. In that case, as in this, 
the comiri^ssion found as a fact, upon évidence which permitted différ- 
ent inferences to be drawn, that the régulations complained of op- 
eràtéd V^ith' disçriminating effect, and under such circumstances the 
conclusions ql the commission, as to mattérs within its jurisdiction, are 
bindingiupon the courts. 

This conclusion is fortified by the récent décision of the Suprême 
Court in Southern Railway Co. v. United States, 222 U. S. 20, 32 
Sup. Ct. 2; :56 ly. Ed. — (decidedOctober 30, 191 1). That case, it is 
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true, arose tinder the ,isafety appliance laws, but the controUing prln- 
ciple involved applies equally, in our judgment, to the question hère 
presented. ■ ■ . 

It may be true, as petitioner contends^ that the rules condemned by 
the commission arç more équitable than those which conform to the 
orders in qiiestion, but that would in no wise justify annulling the or- 
ders, as was distinctly lleld in the IlHnois Case, supra. It may also be 
true that the enforcement of régulations in conformity with thèse or- 
ders, if applied to cars for intrastate as well as interstate shipments, 
would resuit in some conflict with the duties of petitioner under the 
laws of Pennsylvania, though how this could happen is not very ap- 
parent, but, if this is or proves to be the case, it furnishes no ground 
for our interférence, since fédéral authority to the f uU extent that it 
may be exerted supersedes and Ijmits state authority. 

Holding this opinion, we. see no occasion for construing thèse or- 
ders. The sole question "^ith us is the question of power; and, if the 
orders hère involved, upon any reasonable construction of their pro- 
visions, are within the powers conferred upon the commission, the ex- 
ercise of those powers, under the circumstances of this case, must be 
upheld. 

The demurrers should be sustained and the pétition dismissed, with 
costs, and it vvill be so ordered. 

CARLAND, Judge (concurring). , T concur in the resuit reached in 
this case for the reason that the order of the commission when prop- 
erly cOnstrued only relates to the distribution of coàl cars for inter- 
state shipment, and that the finding of the commission upon the ques- 
tion of . unlawf ul discrimination on the record presented to us is con- 
clusive. 

Upon the other matters discussed in the opinion of the court I ex- 
press no opinion. 



In re ELLETSON CO. 
Plstrict Court, N. D. West Vii-glnla. January 6, 1012.) 

1. Bankruptcy (§ 340*)^Claims— Nature of Indebtedness— Evidence. 

Evidence ft-eW to requlre a finding that a balance due on a debt to 
claimant bank was the debt of the bankrupt corporation, and that the 
bankrupt was not a mère accommodation indorser for one of its pro- 
nioters. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. DIg. § 310.*] 

2. Bakkbuptcy (§ 316*) — Olaims— Rights oi' Indossek. 

A bankrupt corporation and another executed a joint negotiable note 
payable to the order of C, who Indorsed It to claimant bank for its 
face value In cash less the discount. The corporation acknowledged the 
debt to be Its own and sought to secure it by a deed of trust on its 
property at a tlme when ita joint maker was engaged in no other busi- 
ness, exc^t managing the corporation^ affairs, and when it was pur- 
chaslng new stock and material. HelA, that such note wa? prima facie 
the obligation of the corporation, and C, being liable to the bank on 

•For other caees see same topic & J nuubek in Dec. & Am. Siga. 1907 to date, & Rep'r Indexes 
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his indorsement thereof, was entltled to file claims against the corpora- 
tion's assets in bankruptcy thereon. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 316.*] 
3. Bankruptcy (§ .312*) — Prefebences— Void Secubity. 

Wliere a bankrupt corporation, owing certain valid debts to a bank, 
executed two deeds of trust to secure an indorser on the notes evl- 
dencing the debts, and tbe deeds of trust were thereafter held to be 
fraudulent and void, the fact that the bank unsuccessfuliy asserted a 
préférence based on such deeds did not, in the absence of bad faith, pre- 
clude the bank from provlng its debts as unsecured claims against the 
bankrupt's assets. 

[Ed. Note.— For other cases, see Bankruptcy, Dec. Dig. § 312.*] 

In tlie matter of ?jankruptcy proceedings of the Elletson Company. 
On pétition to revise an order denying the appHcation of the Ritchie 
County Bank for the allowance of a claini against the bankrupt's es- 
tate. Reversed. 

Robinson & Prunty and Dorr Caste, for Ritchie County Bank. 

Smith D. Turner, John Marshall, Merrick & Smith, and Reese Bliz- 
zard, for trustée and creditors. 

DAYTON, District Judge. I hâve filed one opinion in this case 
(174 Fed. 859, affirmed in Ritchie County Bank v. McFarland, 183 
Fed. 715, 106 C. C. A. 153), wherein the facts are fully set forth. 
The point there decided was that one of the deeds of trust relied upon 
by the bank to constitute its debt a pref erred one was fraudulent and 
void. The bank now seeks to prove its debt as an unsecured one to 
which objections hâve been made by the trustée, and thèse hâve been 
sustained by the référée, and the bank has filed this pétition to revise. 
The référée, as shown by a very full and able written opinion filed by 
him, bases his ruling upon a finding that the bank's debt is not that of 
the bankrupt, but of EHetson personally, indorsed without considera- 
tioti by the bankrupt, which indorsement was not warranted by law. 

[\, 2] This finding may be briefly stated to be that Elletson owned 
the printing plant, sold a half interest to Carver for $12,000, received 
from him $5,000, then bought it back for the same price, secured the 
charter of the EUetson-Carver Company, sold the plant to it as a 
whole, receiving from it in full payment therefor ail the corporation's 
stock except the five shares required to be subscribed in order to pro- 
cure its charter, and then procured the company to exécute five notes 
aggregating $12,000 payable to his order which he indorsed and 
turned over to Carver in payment of his personal debt to him. Touch- 
ing this finding, however, it is to be noted that the original sale of 
Elletson to Carver of the half interest was made in December, 1904, 
the corporation was chartered January 11, 1905, the sale of the plant 
to it by Elletson was on January 20, 1905, and on February 15, 1905, 
the five notes, four for $2,500 each, the fifth for $2,000, were executed 
by the company under express authorization of both its stockholders 
and directors, made payable to Elletson's order, by him indorsed and 
turned over to Carver, who turned them over to the petitioning bank 
on the next day, where they were discounted, and the proceeds placed 
to the crédit of the corporation itself, not that of Elletson; that at 

•For other cases see same toDic & § nvmbeb lu Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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this time the company (not Elletson) was indebted to this bank $3,600 
on account of its overdrafts. This sum it seems clear was at once paid 
out of thé proceeds of thèse notes, as, I doubt not, was the $5,000 
owing from Elletson to Carver primarily for the repurchase of his 
half interest, and the residue of the $4,000, less the discount, was 
placed to the crédit of the corporation, and was by it subsequently 
drawn out and expended in the course of its business. Thus it will 
be seen that ail of this $12,000 debt, except $5,000, was primarily, so 
far as the bank is concerned, the debt of the corporation, for which 
the bank would be clearly entitled to recover from it. Whether the 
Company having paid it would be entitled to obtain reimbursement 
from Elletson is another question. As to the $5,000 which Carver 
doubtless received in payment of his debt against Elletson, it is to be 
noted that two of thèse notes and part of another bave beCn repaid 
the bank, whether by the company or by Elletson or Carver is not 
disclosçid,' ;and that only about $6,400 with its interest of this $12,000 
debt is now jçlaimed by the bank, a sum less than the amount which 
the company directly received and was primarily responsible for. But, 
independent of ail this, it is not unreasonable to conclude, in view of 
the dii^eot acknowledgment by both the stockholders and directors of 
this $12,000 debt, that, when Elletson sold the plant to the company, a 
partpf the considération was that the company should paythe amount 
due frortj him to Carver in addition to the 495 shares of stock, and 
hâve ;the^residue of the $12,000 as working capital necessary to pay 
existingi ,debts, and for necessary additions to stock and machinery.. 
Itis; clear that, after Carver sold back to Elletson his, half interest, 
the corporation was only formed as a means of opération. So fardas 
disqlo$e4r( Elletson did not seek to sell the stock sold to him. This 
stock w^/Of equivocal value. ^ It is clear that the other. four stock- 
holders, subscribed only the; nominal sum necessary to form the cor-, 
poratior^japdthat it was nothing in effect but a scheme whereby El- 
letson cpp^ributing the plant might pay: its debt and secure working 
capital. , î (therefore am compelled to disagfee with this finding of 
the refer^to the effect that this $6,400 balance of the $12,000 debt 
wa^ npt ttie debt of the corporation, and that it was only an accom- 
modation , jpdorser theref or of Elletson. The $3,500 balance of the 
debt witjhïits interest, claimed by the bank, stands upon an ehtirely 
différent:, footing. There can be no doubt from the évidence thatn^ore; 
than ^hrçjç; years after the first notes were discounted by tjie bank 
Elletson a|i(d the corporation executed a joint negotiablé note payable 
to the. ord/îrpf Carver who indorsed it over to the bank for its face 
value in ^cjash less the discount* As the company acknowledged this 
debt tp, be. ïts own and sought to secure it by deed of trust upon its 
propertys ài}d as Elletson was engaged in no other business apparently 
at the ,timé sçiyç and except the management of this company's af- 
fairs, amd as the. ,compai;iy was purchasing new stock and materialf 
there .c9.Qbe.îittl^ doubt of.its havjng received the benefit of the pror 
ceeds ol' this note and of itg primary responsibility therèfor. Carver 
indor(^eç( .this note to the bank,, and, as such indorser, becarpe liable to 
the bank tî;iei:efor, and incidehtally was entitled to file propi of claini 
for -it. ' ' 



IN RE ELLETSON CO. 87 

[3] But a much more serions and perplexing question is involved 
hère. Has the bank by asserting a préférence based upon the two 
deeds of trust executed by the company to secure thèse debts to Car- 
ver which hâve been held herein fraudulent and void by reason of sec- 
tion 57g of the bankrupt act of July 1, 1898, c. 541, 30 Stat. 560 (U. 
S. Comp. St. 1901, p. 3443), which déclares "the claims of creditors 
who hâve received préférence shall not be allowed unless such cred- 
itors shall surrender their préférences" precluded itself from having 
thèse debts allowed as unsecured ones? 

In considering this question a distinction is to be recognized, it 
seems to me, between a fraudulent and void debt and a fraudulent 
and void conveyance executed to secure a valid debt. Generally 
speaking in the fîrst instance no remedy is aflforded the créditer to col- 
lect the debt. In the second instance, under the laws of this state, 
the valid debt by reason of the taking of a fraudulent conveyance to 
secure it will not be denied payment, but will be postponed in pay- 
ment to at least ail debts existing at the time of such fraudulent con- 
veyance. The bankruptcy act recognizes no principle whereby a valid 
debt may be postponed in payment of another, both being unsecured, 
for "the primary object of the bankrupt law is to secure the equal dis- 
tribution of the property of the bankrupt of every kind among his 
creditors." Trimble v. Woodhead, 102 U. S. 647, 650, 26 L. Ed. 290; 
In re Hurst (D. C.) 188 Fed. 707. 

In two cases from Illinois, where the common law allowing préf- 
érences prevails except as controlled by a voluntary assignment act 
similar to the one existing in this state, the Suprême Court held that 
a créditer who attempts to secure to himself an illégal préférence of 
his debt is not thereby debarred under the opération of such assign- 
ment act from participating in a distribution of ail the debtor's prop- 
erty, including that thus illegally conveved to him. White v. Cotz- 
hausen, 129 U. S. 329, 9 Sup. Ct. 309, 32 L. Ed. 677; U. S. Rubber 
Co. V. American Oak Leather Co., 181 U. S. 434, 21 Sup. Ct. 670, 
45 L. Ed. 938. In Streeter v. Jefïerson County Bank, 147 U. S. 36, 

13 Sup. Ct. 236, 37 h. Ed. 68, the same court, in construing the pro- 
visions of the bankrupt act of 1867 (Act March 2, 1867, c. 176, § 39, 

14 Stat. 517), as amended by the act of June 22, 1874 (18 Stat. 178, 
180, c. 390, § 12), has held that a créditer having secured an illégal 
préférence was not thereby precluded from proving his debt as an 
unsecured one after the préférence had been set aside. 

In Keppel v. Tifhn Savings Bank, 197 U. S. 356, 25 Sup. Ct. 443, 49 
L. Ed. 790, the same court has substantially, it seems to me, laid down 
the principles that must govern hère. It is true that thèse principles 
are affirmed by a bare majority of the justices, but this is sufficient to 
bind subordinate courts. In that case the question propounded by the 
Circuit Court of Appeals was: 

"Can a oreditor of a bankrupt, who has received a nierely voidable préf- 
érence, and who has in good faith retained such préférence until deprived 
thereof by the judgnient of a court ui)on a suit of the trustée, thereafter prove 
the debt so voidably preferred?" 
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The answer to this question was in the affirmative. Chief Justice 
Fuller, speaking for the majority and discussing section 57g of the 
présent bankruptcy act, says : 

"We think it clear tbat tbè fundamental purpose of the provision in ques- 
tion was to seeure an equality of distribution of the assets of a banlvrupt 
estate. This must be the case, slnce, if a credifor, having a préférence, re- 
talned the préférence, and at Ihe same time pro^'ed hls debt and partlcipat- 
ed in the distribution of the estate, an advantage would be secured not 
contemplated by the law. Equality of distribution being the purpose in- 
tended to be effected by the provision, to interpret It as forbidding a cred- 
itdr from proving hls clalm after a svirrender of hls préférence, because 
such surrender was not voluntary, would f ru strate the object of the provi- 
sion, since it would give the bankrupt estate the benetit of the surrender or 
caneellation of the préférence, and yet deprive the créditer of any right 
to participate, thus creating an Inequality. But it is sald, althongh this be 
true, as the statute Is plain, its terms cannot be disregarded by allowlng 
that to be done which It expressly forblds. This rests upon the assump- 
tion that the word 'surrender' necessarily implles only voluntary actions. 
and henee excludes the right to prové where the surrender Is the resuit of 
a recovery compelled by judgment or deeree. The word 'surrender,' how- 
ever, does not exclude compelled action, but, to the eontrary, generally im- 
plies such action. That this is the primary and commonly accepted mean- 
ing of the word is shown by the dictionaries. 'J'hus the Standard Diction- 
ary deflnes its meaning as follows: (1) To yleld possession of to another 
upon compulsion or demand, or under pressure of a superior force ; give up, 
especially to an enemy in warfare ; as to 'surrender' an army or a fort. 
And in Webster's International Dictionary the word Is primarily defined in 
the same way. The word, of course, also sometimes dénotes voluntary ac- 
tion. In the statute, however, It is unquallfled, and generic, and hence em- 
braces both meanings. The construction which would exclude the priiuary 
meaning so as to cause the word only to embrace voluntary action would 
read into the statute a qualification, and this in order to cause the provision 
to be in conflict with the purpose which it was intended to accomplish — equal- 
ity among creditors. But the construction would do more. It would ex- 
clude the natural meaning of the word used in the statute in order to ereate 
a penalty, although nowhere expressly or even by clear implication found 
in the statute. This would disregard the elemeutary rule that a penalty is 
not to be readily implied, and, on the eontrary, that a person or corpora- 
tion is not to be subjected to a penalty miless the words of the statute 
plainly impose it. Tiffany v. National Banlj of Missouri, 18 Wall. 40!), 410 
[21 Li. Ed. 862]. If it had been contemplated that the word 'surrender' 
should entail upon every créditer the loss of power to prove his claims if he 
submitted hls right to retain an asserted préférence to the courts for dé- 
cision, such purpose could hâve found ready expression by qualitying the 
word 'surrender' so as to plainly convey such meaning. Indeed, the construc- 
tion which would read in the qualification would not only ereate a penalty 
alone by judicial action, but would necessitate Judielal législation in order 
to deflne what character and degree of compulsion was essential to preveut 
the surrender in fact from being a surrender within the meaning of the sec- 
tion. It is argued, however, that courts of bankruptcy are guided by équi- 
table c-onsiderations, and should not permit a créditer who has retained a 
fraudulent préférence until compelled by a court to surrender It to prove 
his debt, and thus suflfer no other loss than the costs of litlgation. The 
fallacy lies In assuming that courts hâve power to Inflict penalties, although 
the law has not imposed them. Moreover, if the statute be interpreted, as 
it is Insisted it should be, there would be no distinction between honest aud 
fraudulent creditors, and therefore every créditer who in good faith had 
acquired an advantage which the law dld not permit him to retain would 
be subjected to the forfeiture simply because he had presumed to submit 
hls légal rights to a court for détermination. And this accentuâtes the gï- 
ror in the construction, since the elemeutary prlnciple is that courts are 
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created to pass upon the rights of parties, and thnt It îs t!ie privilège of 
tlie citizen to submit his elaims to tlie judicial trilranals, especially in tlie 
absence of malice and when acting vvith probable cause, witbout sub,iectin,!; 
hlmself to penalties of an extraordlnary character. The violation of this 
rule, whlch would arise from the construction, is well illustrated by this 
case. Hère, as we hâve seen, It Is found that the bank aoted in good (aith 
without lînowledge of the insolvency of its debtor and of wrongful intent 
on his part, and yet it is asserted that the right to prove its lawful clainis 
against the bankrupt estate was forfelted siniply becaiise of the élection to 
put the trustée to proof in a court of the existence of the facts made es- 
sential by the lavv to an invalidation of the préférence. We are of opinion 
that, originally considered, the surrender clause of the statute was intend- 
ed simply to prevent a créditer from creating inequallty in the distribution 
of the assets of the estate by retaining a préférence and at the same tinie 
collecting dividends from the estate by the proof of bis claim against it, 
and consequently that whenever the préférence bas been abandoned or yield- 
ed up, and thereby tlie danger of inequallty lias been prevented, such créd- 
iter is entitled to stand on an equal footing with other creditors and prove 
his elaims." 

Under thèse rulings, it seems to me, but a single question of fact 
remains to be determined herein. Did tlie bank in good faith rely 
upon the préférences secured by thèse trust deeds until this court's 
decree declared them void ? Touching this, the évidence is clear that 
thèse deeds were made to secure Carver and not the bank, that Car- 
ver took the notes to the bank, and, by reason of his position as its 
cashier, directed their discount without consultation with its directors, 
and that the proceeds were almost immediately checked out. It is 
also to be observed that at the time thèse conveyances were made 
their légal .status in this state was unsettled. Gilbert v. Peppers, 65 
W. Va. 355, 64 S. E. 361, upon the authority of which thèse deeds 
were set aside, had not been decided, and the rulings enunciated in 
Conaway v. Stealey, 44 W. Va. 163, 28 vS. E. 793, Horner-Gaylord 
Co. v. Fawcett, 50 W. Va. 487, 40 S. E. 564, 57 L. R. A. 869, and 
Bartles & Dillon v. Dodd, 56 W. Va. 383, 49 S. E. 414, were in ac- 
cepted force. It is true the bank took no steps to enforce the trusts, 
although their notes had gone to protest and were long overdue. A 
prcsumption perhaps could be drawn from this fact that the bank was 
seeking like Carver and Elletson to hinder and delay creditors, but 
this presumption alone does not seem to me to be strong enough to 
fasten the charge of bad faith upon the bank. Other reasonable pre- 
sumptions may be inferred, accounting for this delay. It seems to 
me inévitable that the decree of the référée complained of must be 
reversed and the bank be allowed to participate pro rata with other 
unsecured creditors of the bankrupt, and it will be so ordered. 
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TACOMA RY. & POWER CO. v. PIERCE OOUNTY et al. 

PUGET SOUND POAVER CO. v. SAMB. 

OLD COLONÏ TRUST CO. v. S AME. 

(Circuit Court, W. I>. Washington, W. D. September 14, 1910. On Petltiott 
for Rehearlng, September .30, 1910.) 

Nos. 1,331, 1,332, 1,333. 

1. Taxation (| 498*) — Assessment of Propertt of Stbeet Railwat— In- 

JUNCl'ION. 

In sults to enjoin the assessment of a tax on the property of a street 
rallway on the ground of unfalrness In the valuation of the corporate 
franchises, évidence examlned, and held that complainants were not en- 
tltled to relief. 

[Ed. Note.— For other cases, see Taxation, Cent. Dlg. §§ 913-919 ; Dec. 
Dig. § 498.* 

Restralnlng collection of taxes because of excessive or unequal assess- 
ments or valuations, see note to Atchison, T. & S. F. Ry. Co. v. Sullivan, 
97 e. e. A. 16.] 

2. Taxation (§ 493*) — Assessment— Equitable Relief. 

The most that can be requlred of a court of equity is to correct abuse- 
by an Invidious assessment, when It bas been proved by clear évidence 
that an Injustice has been done, having In vlew the assessment in its^ 
entlrety. 

[Ed. Note. — For other cases, see Taxation, Cent. Dig. §§ 876-883; Dec. 
Dig. § 493.*] 

On Pétition for Rehearlng. 

3. Taxation (§ 493*) — Assessment— Equitable Relief. 

A taxpayer is not entltled to relief In equity, except upon condition- 
of doing equity on hls part, -which requires payment of ail the taxes 
assessed, or which should be assessed against him. 

[Ed. Note.— For other cases, see Taxation, Cent. Dlg. §§ 876-883 ; Dec.. 
Dig. § 493.*] 

4. Taxation (§ 459*)— Assessme)st— Unfair Valuation. 

It is not falr to cast ont an assessment of one or more items of a tax- 
payer's assets because of unfair valuation, when. In fact, the total as- 
sessment of ail bis property is not excessive. 

[Ed. Note. — For other cases, see Taxation, Cent. Dig. § 815; Dec. Dig- 
§ 459.*] 

In Equity. Suits by the Tacoma Railway & Power Company, the 
Puget Sourid Power Company, and the Old Colony Trust Company 
against the County of Pierce and others. Dismissed. Pétition for re- 
hearing denied. 

James B. Howe and Hugh A. Tait, for complainant. 

H. G. Rowland, Dix H. Rowland, and R. M. Davis, for Pierce 
County and others. 

C. M. Riddell, J. W. Quick, C. E. Dunkleberger, and E. B. Brock- 
way, for City of Tacoma and others. 

HANFORD, District Judge. [1] The gist of the complaints in 
thèse cases is alleged discrimination- and unfairness in the assessment 
of property in Pierce county for taxation for the year 1907, which, if 

•For other cases see same topic & i numbsb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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not corrected, will impose upon the Tacoma Railway & Power Compa- 
ny and the Puget Sound Power Company an undue proportion of the 
burden of taxation for state and municipal governments. The suits 
were commenced before the taxes for that year became due or payable, 
the object being to restrain the county officers from completing thetax 
roll as contemplated, but in the prolonged litigation the court has 
heard no application for a mandatory injunction to compel the officiais 
to make a readjustment of values, or to list for taxation omitted prop- 
^rty. The prayer for spécifie relief in the bill of complaint of the 
Tacoma Railway & Power Company is for a provisional injunction 
restraining the défendants from doing any further act to extend the 
tax complained of upon the assessment books and from doing any act 
to cloud the title, or to collect the alleged illégal tax during the pen- 
dency of the litigation, "and that, upon the final hearing and déter- 
mination of this cause, said illégal tax and the assessment upon which 
it is based be canceled, and the défendants required to enter the can- 
cellation thereof upon said assessment books." In the body of the 
bill, however, the complainant déclares its readiness and willingness 
to pay as soon as it is payable the tax upon ail of its property as as- 
sessed, except any of the tax upon the arbitrary assessment of its 
franchises, and that it is ready and willing to pay, and will pay, any 
amount upon the value of its franchises which is fair and équitable. 
It is probable that, if the bill had not contained this oflfer or a déc- 
laration of similar import, the litigation would bave been ended by 
the court sustaining a demurrer to the bill. As the issues hâve beeh 
framed, the controversy relates to alleged unfairness in the valuation 
placed upon the corporate franchises ; and the litigation seems to hâve 
been conducted upon a theory that the court must, in order to décide 
the disputed question, make an appraisement of the relative value of 
said franchises corresponding to the valuation of ail other property 
included in the assessment of property in Pierce county for the year 
1907, and of ail property in the county omitted from the assessment 
roll which should hâve been included, and take notice of undervalua- 
tions. 

The briefs filed in behalf of the complainants admit that the value 
of the physical property of the Tacoma Railway & Power Company 
:âs shown by the company's books was $5,262,392.17, and the esti- 
raated value by three différent methods of computation ranges from 
$5,836,780 to $3,727,230, and that the total value of ail of its prop- 
erty, including franchises, per the assessment made for taxation, was 
$2,038,441, and that the Puget Sound Power Company's property, in- 
cluding its franchises, was assessed for taxation upon a valuation of 
$1,401,428. Thèse admissions are to be considered in connection with 
the material facts which in the briefs complainant's counsel claims to 
hâve established by the évidence, which are as follows : 

"(1) On March ], 1907, the Tacoma Railway & Power Company was a 
■corporation created under the laws of New Jersey, doing business as a street 
X'ailway and power Company in Pieree county, Wash. 

"(2) In 1902 Stone & Webster, of Boston, Mass., became the gênerai man- 
agers of the Company. ïhe business of Stone & Webster consisted largely 
of reorganizlng unsuctessful street railway and electric propertiés, financlng 
them, and operating them. In 1907 they managed about 40 différent corn- 
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pailles in various parts of t|ie United States. The principal management and 
tlie flnanclal opérations wére eonducted in Boston, Mass. 

"(3) On Mardi 1, 1907,' tlie par value of the capital stock o( tlie railway 
Company was $2,000,000, the bonded debt $1,500,000, bearlng interest at the 
rate of 5 per cent, per annum. The outstanding notes of the eompany 
amounted to $],Gi3G,698.47. Of thèse notes !pi,.578,441.59 bore Interest at the 
r.ite of 6 per cent, and $118,256.38 bore interest at the rate of 5 per cent, 
per annum. 

"(4) The railway eompany owns certain franchises authorizing it to op- 
ernte upon certain streets of Tacoma and upon certain county roads in 
Pierce county, which franchises will expire approximately in 1935. 

"(5) The railway eompany had been in existence for a number of years 
prier to March 1, 1907, liut bas never paid a dlvidend upon its stock. 

"(6) The net earnings of the railway eompany for the year ending Feb- 
ruary 28, 1907, before deductiug interest, amounted to $268,760.36. The op- 
erating expenses and taxes for the same period amounted to $587,613.94. 

"(7) On March 1, 1907, and for several years prier thereto, the power eom- 
pany was a Washington corporation, with a capital stock of the par value 
of $3,000,000 subscribed and $1,000.000 issued. Its bonded debt was $3,236,- 
000. The bonds were guaranteed by the Seattle Electric Company. The Old 
Colony Trust Company was the trustée for the bondholders. The power 
eompany bas never paid a dividend upon its stock. 

"(8) On March 1, 1907, the power eompany In a few places had for short 
distances its pôles upon county roads In Plerce county. It produced electric 
power, which it sold to public service corporations. It did no public service 
business itself, except in the town of Orting, (rom which public service 
business it derived a gross Income of $2,200 a year and a net income of about 
$500 a year. 

"(9) On March 1, 1907, there were hundreds of corporations located and 
doing business in Pierce county. Thèse corporations consistée of banks, 
common carriers, and mercantile eompanies. Thèse companies were assessed 
upon their physical properties only, no attention being paid in their assess- 
ment to their earnings, nor to the auiount of their capital stock or indebted- 
ness. 

"(10) On March 1, 1907, the only assessments upon the franchises in Pierce 
county were of the foUowing nanied companies, in the following named 
amounts: 

NortTiern Pacific Railway Company $100,000 00 

Tacoma Railway & Power Company 895,280 00 

Puget Sound Power Company 934,728 00 

Tacoma Eastern Railroad 25,0(X) 00 

Sunset Téléphone Company 100,000 00 

l'aciHc Traction Company 10,000 00 

Seattle & Tacoma Railway Company 119,605 00 

Postal Telegraph & Cable Company 6,270 00. 

Tacoma Industrial Company 1,000 00 

Western Union Telegraph Company 15,000 00 

Ambrose Pétrie Company 5,000 00 ' 

American District Telegraph Company 6,000 00 

Tacoma Gas Light Company 225,964 00 

Syndicate Ileat & Power Company 80O OO 

Puget Sound Téléphone Construction Company 10,000 00 

Buckley Electric Comiiany 300 00 

Pacific Messenger Company 6,000 00 

"(11) The total assessment upon ail franchises in Tierce county for the vear 
1907 was $2,459,947. Of this amount $1,830,008 was imposed upon the rail- 
way Company and the power eompany. The railway comr}any and the pow- 
er Company were also assessed upon their real estate. The railway eom- 
pany was also assessed in the sum of $1,025,769 upon its tangible Personal 
property, and the power eompany in the sum of $466,700 upon its tangible 
Personal property. 
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"(12) Tlie total assessment in Plerce eounty for the year 1907 upon ail 
Personal property, tangible and intangible, was $12,534,311. Of this amount 
more than 25 per cent, was imposed upon tbe railway company and the 
power Company. 

"(13) Tbe total assessment of ail property, real and Personal, in Pieree 
eounty for the year 1907, was $58,939,677. The railway company and the 
power company, in addition to being assessed upon their real estate, were 
assessed upon their Personal property more than one-nineteenth of the to- 
tal assessment of ail property in Pieree eounty. 

"(14) The taxing officiais of Pieree eounty for the year 1907 know that on 
Maroh 1, 1907, there were moneys belonging to Individuals and corporations 
résident in Pieree eounty on deposit in the banks of Pieree eounty, subject 
to check, and intentionally omitted to assess such moneys. They intention- 
ally assessed bank stock at CO per cent, only of the amount of the capital, 
surplus, and undivlded profits of the banks, less the assessed value of the 
real estate held by the banks. 

"(15) The taxing officiais of Plerce eounty for the year 1907 intentionally 
omitted to assess any intangible property in Pieree eounty, except the in- 
tangible property mentioned in paragraph 10 of this brief. 

"(16) The taxing officiais of Pieree eounty for the year 1907 adopted two 
methods for assessing the property of Street railway corporations and elec- 
tric light and power corporations. One method was to capitalize the net 
earnings before dedncting interest charges at 6 per cent., and fix the val- 
ue of the whole property at the amount so produced, deduct from such 
amount the assessed value of the tangible property, and take as the value 
of the franchise the amount remaining. The other method was to place a 
valuation upon the stock and indebtedness of the company, deduct from 
such amount the assessed value of the tangible property, and take the re- 
suit as the value of the franchise. 

"(17) Other corporations and individuals were not so assessed, but were 
assessed upon tangible property. 

"(18) This plan was carried out in King and Pieree couuties in the year 
1907, but not elsewhere. 

"(19) The track mileage of the railway company In X'ierce eounty on the 
Ist of Mareh, 1907, was approximately 101 miles. The track mileage of 
other companies in Pieree eounty at tlie same time was approximately 216 
miles. 

"(20) The track mileage of steam railroads in the state of Washington 
on March 1, 1807, exceeded 3,000 miles. The net earnings of such railroads 
in the state of Washington exceeded .¥10,(KX),000. The proportion of the cap- 
ital stock ànd indebtedness of such railroad companies attributable to AA'ash- 
ington, based upon the mileage ofsuch companies in Washington, exceeded 
$137,000,000, and that attributable to Pieree eounty, based upon the mileage 
in Pieree eounty, amounted approximately to .$11,000,000. The net earnings 
of the Northern Pacific Railway company attributable to opérations in Pieree 
eounty, based on mileage, amounted approximately to $038,700. 

"(21) The total assessment of ail franchises in the state of Washington, 
as equalized by the state board of equalization for the year 1907, amounted 
to $10,278,885, ail of which was imposed upon corijorations in King and 
Pieree counties, with the exception of !!;42,G3.j imposed upon the franchises 
of other corporations outside of King and l'ierce counties. 

"(22) The power company was also assessed in King eounty upon its fran- 
chise in the sum of ,$1 39,652. The power company was not doing any pub- 
lic service business in King eounty. 

"(23) The power company was assessed upon its franchise in Pieree 
eounty nearly 20 times as much as ail the steam railroads were assessed 
upon tlieir franchises in the state of Washington. The railway company was 
assessed upon its franchise in Plerce eounty about 18 times as much as ail 
the steam railroads were assessed ujion their franchises in the state of 
Washington. 

"(24) The securlties of both companies bave a value in the state of Mas- 
sachusetts, based upon the management and liuancial standing given to the 



94 193 FEDERAL RBPORTEB 

companles by Stone & Webster àt Boston, Mass., whlch value does net ex- 
Ist in the state of Washington. 

"(25) The companles in the year 1907 applled to the county board of equal- 
izatlon for relief, but ail relief was denied them. 

"(26) The assessment Is a cloud upon the tltle to the real eState of the 
companles. If the tax should be paid, It would be distrlbuted, and the com- 
panles would be forced Into a mnltlpUclty of sults. The companles are wlll- 
ing to pay any tax upon a falr assessment of thelr propertiesi The method 
of assessment pursued by the taxlng officiais of Plerce county resulted In 
an unfair, unequal, and unjust assessment of the companles' éntire proper- 
ty, and was Illégal, and should be Canceled." 

Assuming the foregoing admissions and assertions to be a fair 
statement pf the facts proved, the case must necessarily fail for lack 
of necessary proof to enable the court to make the appraisement re- 
quired. It is obvious that the court cannot make a finding as to the 
relative value of the complainant's franchises with relation to the rel- 
ative value of the other taxable property of the county, without évi- 
dence affording definite information as to the value of ail the other 
property to which the value of the franchises must be correlated. 
To accomplish the task imposed upon the court, it would be necessary 
to revise the entire assessment roll and to acquire sufficient knowledge 
with référencé to unassessed property to list and appraise ail of it, 
or by some simpler method ascertain at least the minimum value of 
ail the assessable property of the county and the actual or maximum 
value of the complainant's franchises. 

The court déclines to render a decree based upon mère conjecture, 
or an arbitrary appraisement similar to an award of dàrnages for a 
Personal injury, and déclines to undertake the task of supervising the 
assessors' work with respect to their methods of ascertaining values. 

[2] It is impossible to make assessments of différent kinds of prop- 
erty exactly equal. Neither assessors nor courts can do better than 
to approximate equality and justice. The most that can be required 
of a court of equity is to correct abuse by an invidious assessment, 
when it has been proved by clear évidence that an m justice bas been 
done, having in view the assessment in its entirety. If the assess- 
ment of a complainant's property as a whole is not excessive, he can 
hâve no ground for demanding équitable relief. 

In the case of Raymond v. Chicago Traction Co., 207 U. S. 20, 28 
Sup. Ct. 7, 52 L. Ed. 78, the Suprême Court affirmed a, décision by 
Judge Grosscup in the case wherein several corporations complained 
of injustice in the valuation of the capital stock and franchises of 
■èach, respectively, for purposes of taxation. The court made a com- 
putation of the value of capital stock and franchises by capitalizing 
the net earnings on a 6 per cent, basis, and subtracting therefrom the 
value of the physical property owned by each corporation, with an 
allowance for détérioration and equalizing the différence with the as- 
sessed value of other property. That was reasonable and right in 
that case because under the law the capital stock and franchises had 
to be assessed and taxed separately from tangible property. The cas- 
«s now to be decided are différent because the équitable rights of 
the complainants can only be ascertained by the resuit of a canvass 
■of the assessment of their property as an entirety. 
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I have tried to work out a solution o£ the problem involved in thèse 
cases with a view to their détermination on the basis of approximate 
justice by making some mathematical calculations, using the most re- 
iiable data found in the évidence. Assuming the net earnings for the 
year preceding the date of the assessment for 1907 to be 6 per cent, 
thereof, the total value of the Tacoma Railway & Power Company's 
assets, including its franchises, would be $4,479,335. Then deduct- 
ing 10 per cent, of that value for détérioration and an additional 40 
per cent, from the remainder to equalize the appraisement with other 
assessed property, the last remainder, amounting to $2,418,840, is the 
assessable value of the railway company's property, which amount is 
in excess of the appraisement complained of , including its franchises. 

According to the testimony of Mr. Frank Dabney, assistant treas- 
urer of the Puget Sound Power Company, the value of that company's 
property in Pierce county subject to taxation, after deducting $500,- 
000 from the amount invested for détérioration, was $2,700,000, and 
60 per cent, of that amount is $1,620,000, which is the assessable value 
thereof, and exceeds the amount of the assessment complained of, 
including the franchise. Having no better data for making any com- 
putation, I must conclude that the averments of injustice in the com- 
plainant's bills are not well founded, and my conclusion is that the 
equity of the cases is with the défendants. 

Therefore the court directs that decrees be entered dismissing each 
of the suits, with costs. 

On Pétition for Rehearing. 

[3, 4] After reading the pétition for a rehearing, the court adhères 
to the opinion that a taxpayer is not entitled to relief in equity, ex- 
cept upon condition of doing equity on his part. That requires pay- 
ment of ail the taxes assessed, or which should be assessed, against 
him, and it is not équitable to cast out an assessment of one or more 
items of a taxpayers' assets, because of unfair valuation, when, in 
fact, the total assessment of ail of his property is not excessive. 

The pétition does not indicate a misunderstanding on the part of 
the court of any particular fact, and the décision rendered is in ac- 
cordance with my belief respecting the principles applicable. 

An order will be entered denying the pétition. 



EAST ST. LOUIS & SUBUEBAN RY. CD. v. CITY OF BELLEVILLE. 
(District Court, E. D. Illinois. January 31, 1912.) 

No. 382. 

1. CONSTIIUTIONAL LAW (§ 298*)— REGULATION OF FaRES DuE PROCESS OF 

Law. 

Tlié State cannot by any of its agencles, législative, executive, judicial, 
or municipal, so régula te the rates of tares to be chargea by a street 
railroad Company operating within the limits of a city as to withbold 
from the owners of the railroad just compensation for its use, as sucb 

•For otUer cases see aame topic & } ncmbeb in Dec. & Am. Digs. 1907 ta date, & Rep'r Indexe» 
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a régulation vcould depijlve the owners of thelr property witliout d*ie 
proeess of law. ,. . 

[Ed. Note.— For othêr cases, see Constitutlonal Law, Cefit. Bis. § 847; 
Dec, Dig. § 208.*] 

2. GaBBIEBS (i 12*)^RATES— REGULATION— ^Reasonableness. 

Conxi>laiuant operated a railroad within tlie city of Belleville, ctiarg- 
ing flve cents fare witiin the city limlts, wheTeupon the city arbitrarily 
extended its Imiits along the Une of complalnant's road throUgh a strip 
of territory leading toia:notiier town not fuUy built.up, and then at- 
tempted to extend the five-cent fare from the old limita of the city 
, through the aunexed,|Strip. ïhe railroad, company's properfy was val- 
ued at $650,000. Its aVèrage yearly recelpts nnder the régulation would 
he .$122,313,80, and ojievating expenses $99,310.73, leaving a net return 
of |!23,0O3.13, whlch, after deducting 3 per cent, for dépréciation, would 
leave for distribution among stockholders $3,503.15, Helâ, tljat such rég- 
ulation was iuvalid for unreasonableness. , ' , 

[Ed. Note.— For otber cases, see Carriers, Cent. Dlg. §§ 7-20; Dec. 
. Dig...§ 12.*] 

In Equity. Bill by the East St. Louis & Suburban Railway Com- 
IJany âgâinst the City of Belleville; Decree fOr complainant 

M. "VV; Schaefer, C. L. McKeehan, and J. S. Clark, fbf complainant. 

A. H. Baer and J. M. Hamill, for' défendant. 

WRIGHT, District Judge. Succinctlystated the' jioint for déter- 
mination in this case is whether a five-cent fare extended from the 
old limits of the city of Belleville along the line of complalnant's road 
through the annexed strip of territory . to Edgemont, will afford to 
the complainant a just and reasonable réturri for' the use of its prop- 
erty. By his findings âtid conclusions the master has determiried the 
above question in the affirmative, and has reported his recommenda- 
tions to the court that cômplainant's bill be dismissed for wantof 
equity, to which report an cl conclusions the complainant bas' excepted, 
I am unable to agrée with the conclusions of the master, and shall: 
briefly state my reasons for the détermination I hâve reached.' 

[1] The rule of the law by which we should be guided in a case^ 
like this may be sta;ted thus : The state cannot by any of its' agencies, 
législative, executive, judicial, or municipal, withhold from owners 
of property just compensation for its use. That would be a depriva- 
tion of property without due proeess of law. The law thus briefly 
stated is so elementary that authorities are unnecessary to be cited. 

[2] In a case like this, it is first necessary to ascertain.the présent 
going value of the prope^-ty iiivoly^ed in order to hâve a proper basis 
upon which to compute the value of its use. The master by his find- 
ings bas endeavored to' do this, ând it is upon such findings that ex- 
ceptions are elaborately argued by counsel for both sides. I bave 
examined and ponsidered the whole évidence upon this point in the 
light of the master's findings and thé very ablé arguments of counsel 
for both partieSj and the printed brief .s and arguments filed in the 
case, and bave reached a conclusion as to the présent going value of 
the property différent from the master. I do not deem it necessary 
to go into thé various détails by which I réach this conclusion, be- 

•For other cases see satùe topio & § numeer in Deol & Atu. Digs. 1907 todate, & Rep'r Indexe» 
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cause ail the évidence is in the record and différent minds might reach 
a greater valuation and others a less valuation than I hâve done. It 
is a question of fact to be determined upon a fair and impartial con- 
sidération of the évidence as a whole, disregarding none, rejecting 
none, but endeavoring to reconcile and give to every part of it the 
weight which it is fairly entitled to receive, and also without going 
outside of the évidence to hunt up supposititious situations having no 
support upon the évidence in the record. After such a considération 
of the évidence, I am convinced the master has reached a less valua- 
tion than that warranted and required by the évidence, and while I 
bave not determined, and it is not my intention to détermine, the pré- 
cise valuation to be adopted, inasmuch as that is unnecessary, having 
no power or authority to fix rates, I am satisfied that a fair valuation 
of the property concerned in this case should not be less than $650,- 
000, and I may say that I would be better satisfied with a somewhat 
larger valuation. 

Having reached a conclusion upon the présent going valuation of 
the property concerned, we now give attention to the earnings from 
the opération of the property concerned under the five-cent fare 
régulation imposed by the ordinance in question. While Mr. Lud- 
làm's évidence as contained in Exhibit 26 may or may not be subject 
to some doubt as to certain items being strictly operating expenses, 
or something else, they hâve gone into the record as évidence of op- 
erating expenses, and so far as I bave discovered are not disputed by 
other expert testimony. Under ail the circumstances of this case, I 
do not think it consistent with the fair justice of the case to refuse to 
apply to the considération of the évidence the rule that every fair in- 
tendment may be indulged from facts directly or actually proved. I 
believe in fairness this statement of the witness Ludlam should be ac- 
cepted as true, inasmuch as it seems undisputed, unless we shall enter 
into it and discrédit it inherently, and this I feel would be an injus- 
tice unwarranted by ail the circumstances of the case. Accepting, 
therefore, this statement as true, we hâve average yearly receipts from 
the opération of the property concerned, under the régulation for a 
five-cent fare, of $122,313.86, and the operating expenses $99,310.73, 
leaving a net return of $23,003.13, for dépréciation and a fair return 
to the complainant on the value of its property. Accord ing to the 
évidence, dépréciation will vary from 2i^ to 5 per cent. If 3 per 
cent, is allowed hère for dépréciation, and it seems certain the évi- 
dence will warrant that or more, we hâve $3,503.15, remaining to be ap- 
plied as an annual return upon property valued at' $650,000. If the 
court is correct in this conclusion, and I am satisfied it is justified in 
reaching it, is any argument needed to prove that the state, by its mu- 
nicipality, by its ordinance imposing the régulation of a five-cent fare 
into the annexed strip of territory, is withholding from the complain- 
ant the owner of this private property, just compensation for its use,: 
and thereby depriving it of its property without due process of law? 
Surely no such argument is needful, for the very statement of it 
proves the case beyond thé possibility of réfutation. 

I ought to say in. conclusion that if the natural growth of the city 
of Belleville required the extension of its limits in a reasonable man- 
193 F.— 7 
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ner, no doubt exists in the mind of the court that a five-cent fare, as is 
usual in almost every city, so as to become, as was said in the argu- 
ment, conventiorial, would hâve been sufficient because of such natu- 
ral growth in business and population. No such natural growth is ap- 
parent in this case, and while it is coneeded that the city had the 
naked légal right to annex this long, narrow strip of territory, con- 
taining complainant's road, still there was no overruling necessity, 
public or otherwise, for such annexation, and as was said by the 
Suprême Court of Illinois in City of Belleville v. St. Clair Turnpike 
Company, 234 111. 428, 84 N. E. 1049, 17 h. R. A. (N. S.) 1071 : 

"The means employed bear no real substantlal relations to public objects. 
They are manlfestly arbitiary and unreasonable beyond the necessltlea of 
the case. It Is the duty of the court, theref ore, to disregard mère forms 
and interfère for the protection of rlghts injurlously afCected. Under the 
pretensé of régulation appellee attempted to take from appellant essential 
rlghts and privilèges conferred by its charter." ■ ■ 

I hâve thus quoted from the Suprême Court of Illinois to show 
that this annexation had no real or substantial relation to public ob- 
jects in its opinion. If that is true, as that court has said, then the 
public, the citizens of Belleville, had no great interest in the exten- 
sion of the five-cent fare of the railroad into the Edgemont strip, and 
it ,was not for their benefit it was made, but more particularly would 
the outside traffic be benefited. This aspect of the case is alluded to 
at the close of thèse reasons, not as an excuse for the conclusion the 
court has already given, but as a further duty of the court in addition 
as the, court believes, to the natural equities of the case, to disregard 
mère forms and interfère for the protection of rights injuriously af- 
fected. 

The exceptions of the complainant to the findings atid conclusions 
of themaster will be sustained, and a gênerai finding of the equities 
of the cause may be entered for the complainant, and a decree may 
be prepared for the complainant as prayed in the bill of complaint. 



In re GREENFIELD. 

(District Court, E. D. Pennsylvanla. Jannary 29, 1912.) 

No. 3,928. 

1. Bankruptct (§ 330*) — Claims — Pboof — Evidence. 

Wliere claimant in bankruptcy prpceedlngs chose not to rely on the 
presumption of eorrectne^s of his clalni, raised by the formai proof there-, 
of, but attempted to Strengthen It by the testimony of himself and an- 
other, which was relevant to the issue, and such testimony overthrew 
the presumption of correctness, he took the rlsk of his undertaklng, and 
was bound by the result 

[Ed. Notç.— For other cases, see Bankruptcy, Dec. Dlg. § 330.*] 

2. BANEBUPtOT (S 340») Cl-AIMS — MONEY LOANED— EVIDENCE. 

Evidence Jteld suffleient to sustain but a small part of a claim for 
money alleged to hâve been loaned to the bankrupt by his son. 
[Ed. Note.— For other cases, see Bankruptcy, Dec. Dig. § 340.*] 

•For other cases see same toplc & i nuMBKb in Sec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 



IN BE GREENÏTELD 99 

In the matter of bankruptcy proceedings of Abraham Greenfield. 
On claim by the trustée in bankruptcy of Charles Greenfield. Or- 
der of référée, disallowing claim, except in part, affirmed. 

Wellington M. Bertolet, for trustée. 

Percival H. Granger and J. Howard Reber, for claimant. 

J. B. McPHERSON, District Judge. This certificate présents for 
review the correctness of an order rejecting nearly ail the items of a 
claim made by the trustée of Charles Greenfield, who is the bankrupt's 
son, and is himself a bankrupt. 

I may first observe that the proof of claim déclares the debt to be 
for — • 

"moneys advanced to the said Abraham Greenfield by the said Charles L. 
Greenfield, of which advances a true and correct stateuient Is hereto at- 
tached and marked Exhibit A." 

This exhibit is headed "Account of Abraham Greenfield on Books 
of Charles L. Greenfield," and its unsatisfactory character will best 
appear by copying it in f ull : 
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A number of thèse items are not intelligible without explanation, 
but no explanation is oflfered by the proof of claim. Moreover, some 
of them refer to checks or notes, while neither thèse instruments nor 
copies (if copies woiild suffice) are attached to the proof, as required 
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by section 57, clause (b), and their absence is not accounted for. That 
clause is as foUows': 

"Whenever a clalm Is founded upon an instrument of wrlting, snch in- 
strument, unless lost or destroyed, shall be flled with the proof of claim. 
If such Instrument Is lost or destroyed, a statement of such faet and of 
the circumstances of such loss or destriiction shall be flled under oath with 
the claim. After the claim is allowed or disallowed, such Instrument may 
be withdrawn by permission of the court upon leaving a copy thereof on 
file with the claim." Act July 1, 1898, c. 541, 34 Stat. 560 (U. S. Comp. St. 
1901, p. 3443). 

The question is at once suggested whether such proof of claim as 
the foregoing is entitled to the presumption of validity referred to in 
Whitney v. Dresser, 200 U. S. 532, 26 Sup. Ct. 316, 50 L. Ed. 584; 
but I do not décide the case upon this point, and only speak of it in 
passing, without intimating an opinion thereon. 

The case under considération suggests another question, namely, 
whether Whitney v. Dresser applies to a situation where the proof 
of claim is sworn to by a person who makes the affidavit, not upon 
the primary knowledge which a créditer himself may be fairly sup- 
posed to possess, but upon secondary évidence such as the information 
to which the trustée of a bankrupt créditer is ordinarily confined. In 
other words, while an ex parte affidavit by one having personal knowl- 
edge of the facts is to carry a presumption of validity, shall a similar 
presumption be extended to an affidavit made by one who is only re- 
peating information obtained from others? This point also is passed 
without décision or intimation of opinion. 

[1] The facts hère are that the claim was objected to by Abraham 
Greenfield's trustée, and that the objections were heard. Tvro wit- 
nesses only were examined, Charles Greenfield and Abraham Green- 
field; and it does not appear from the referee's report whether they 
were called on behalf of the claimant or of Abraham's trustée. If 
they were called by the latter, the situation is simple. A proof of 
claim presumptively correct was offered, the objecter produced oral 
testimony in opposition, and a décision was rendered against the pre- 
sumption. But the case bas been argued upon the assumption that 
the two witnesses were called by the claimant himself, and I shall 
décide it from that point of view. In my opinion it makes no différ- 
ence who called the witnesses. The testimony was relevant to the 
issue, and if it overthrew the presumption of correctness I do not 
perceive why it should be rejected or ignored, on the ground that the 
claimant himself saw fit to offer it. If he chose not to rely upon 
the presumption, but to try to strengthen it, he took the risk of such 
an undertaking, and must abide by the resuit. 

[2] The total effect produced by the sworn proof of claim, and by 
the oral évidence that was offered to support it, will be seen by the 
foUowing extract from the referee's report: 

"The rest of the elalm I am satisfled is bogus. The bankrupt says noth- 
ing about it in his schedules, and in his testimony can remember praetically 
nothing. He has rèpeatedly said that his whole Investment in trade dld not 
much exceed $5,000, and he has shown where that money came from. That 
his son could hâve paid out for his benefit and accommodation nearly $0,000, 
and the bankrupt hâve no glimmer of recollection about it, taxes the imagina- 
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tion of the most credulous. His testimony In support of the elaim, except- 
ing the portion allowed, is utterly worthless. We corne now to Chas. Green- 
field's testimony. He atteiupts to tell the whole bead roU of the loans and 
payments he made on his father's behalf. He swears he made them, and 
to deny him charges hlni with perjury. Yet I cannot help feeling that he 
did protest too much. ïhe impression he made upon me was that of an 
untrnthful witness. His meniory was too good, and his appearance too 
candid. He is a young man, barely 30, with naturally very limited oppor- 
tunity for the amassiiig of wealth. He has himself become bankrupt, show- 
ing his want of capital. And he wants us to believe that he had nearly 
$(>.(>()0 whieh he coiild pay ont in cash in a period from Deeember 9, 1910, 
to January 14, 1911 — SG day.s — on behalf of his father, whose whole stock in 
trade was not nuich over .fô.OOO, whose business was failing, and against 
whom a pétition in bankruptcy was flled on Deeember 24th, and ail this 
witbin a nionth of his own bankruptcy. Such filial affection and sacrifice 
is beyond belief. Where did he get the money? To state the que-stlon is to 
answer it. He never had It. I am willlng to believe he might bave been 
able to meet his five checks of .Ç112.50 each, and I wiU believe that he sold 
his father .^.'ÎO.Tô worth of goods on crédit, for there is some corroboratlon 
to this ; but I will go no farther. 

"Kven if this were not euough to bar the claim, another objection might 
suffice. The notes which Charles says he lifted and the checks he met are 
not made part of the claim. Ile says they were left in his store, and that 
the trustée must hâve them somewUere. The excuse is gray with âge. The 
truth, in my judgment, is they never exlsted. If they did, the trustée would 
hâve them and produce them. Charles' trustée relies entirely upon a book 
of entries kept by Charles in whieh the items of this claim are chargea. No 
afïldavit of the loss of the notes appears with the claim. I cannot leave this 
part of the subject without remarklng on the strange fact that neitlier was 
this book offered in évidence to show the original entries, nor did Charles' 
trustée appear to support his claim. It is worthy of remark that the claini- 
ant himself, having a claim of nearly $i;,C0O to make good, in whose pos- 
session the proofs of the claim should lie, or who should account for them 
if lost, does not think enough of his claim to appear and assert it in person." 

I fully agrée with this finding, and direct that the order complained 
of be affirmed. 



In re TOMLINSON. 

(District Court, E. D. New York. January 26, 1912.) 

Bankruptcy (§ 217*) — PRorERTy of Bankrupt— Re.steaining Proceedings 
IN State Court. 

A fédéral District Court sittlng in a voluntary bankruptcy proceed- 
ing can restrain suit in a state court brought by the trustée of another 
bankrupt to conipel the particular bankrupt to return property received 
from the otlier bankrupt as a préférence, and can order the state suit 
to be limited to the enforcement of rights not within présent control 
of the fédéral court, such as the particular bankrupt's Personal liability 
for any tort committed by him. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 217.*] 

Bankbuptcy (§ 211*) — Schedules—Claims— Motion to Stbike. 

The trustée of the other bankrupt is not entitled to hâve his claim 
stricken from the schedules in the particular proceedings, since no préj- 
udice can resuit to him, however his suit in the state court may end. 

[Ed. Note. — For other cases, see Banlcruptcy, Dec. Dig. § 211.*] 



•For other cases see same toplc & § number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In re William T. Tomlinson, Bankrupt. On motion to vacate a 
restrain^ing order and to strike a claim from the schedules. Order 
modified. Motion to strike denied. 

Léon Dashew, for trustée. 
Burnstine & Geist, for bankrupt. 

CHATFIELD, District Judge. [1] This is a voluntary proceeding 
in bankruptcy. Schedules hâve been filed setting forth the claim of 
eue Norman E. Knibbs as trustée of Gustave F. Becherer, bankrupt. 
This claim is for the value of a horse and wagon delivered to Tom- 
linson by Becherer while Becherer was insolvent and within four 
months of the time when a pétition in bankruptcy was filed against 
said Becherer. The papers sufficiently show that Tomlinson was a 
créditer of Becherer, and that the delivery to him of the horse and 
wagon was équivalent to a preferential payment of his debt. 

Starting with the language of section 60, cls. "a" and "b," of the 
bankruptcy statute (Act July 1, 1898, c. 541, 30 Stat. 562 [U. S. Comp. 
St. 1901, p. 3445]), it may be assumed for the purpose of this motion 
that the payment in question was voidable by the trustée of Becherer, 
and that the property or its value could be recovered from Tomlinson, 
if Tomlinson had reasonable cause to believe that he was getting a 
préférence from an insolvent debtor. 

This particular horse and wagon, or its proceeds, being a part of 
the bankruptcy estate of Tomlinson, the trustée of Becherer could 
prove a gênerai claim in bankruptcy, or he could apply to this court 
for the delivery of the spécifie articles, or he could bring an action 
under section 60 of the bankruptcy statute, either in this court or in 
a State court having jurisdiction against the trustée in bankruptcy. 
He might also bring an action against the bankrupt for any fraud or 
tort not dischargeable in bankruptcy and not provable unless the tort 
be waived. If his action had been brought against Tomlinson before 
the bankruptcy proceedings were instituted, that action could be prop- 
erly stayed under the provisions of section 11 of the statute unless 
based on tort. If based upon a tort, or if the state court had acquired 
jurisdiction over the parties and possession of the property (or a 
spécifie lien thereon more than four months prior to the bankruptcy), 
then such an action could not be stayed before its complète déter- 
mination. Metcalf V. Barker, 187 U. S. 165, 23 Sup. Ct. 67, 47 L. 
Ed. 122. On the other hand, if the property be in the hands of the 
estate of Tomlinson, and recovery of that property is sought by re- 
plevin or by an action in equity, or by motion in the bankruptcy pro- 
ceedings, the possession and custody of the property would déter- 
mine that the United States court had sole jurisdiction. In re Russell 
& Birkett, 101 Fed. 251, 41 C. C. A. 325, where the court says: 

"A fédéral court will iieitlier Interfère with property In the lawful cus- 
tody of a State court, nor tolerate Interférence hy a state court with prop- 
erty in its custody." 

In Metcalf v. Barker, supra, 187 U. S. at page 175, 23 Sup. Ct. at 
page 71, 47 L. Ed. 122, it is said: 
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"It 1s well settled that, where property is in the actual possession of the 
court, thls draws to it tbe right to décide upon eonflicting claims to its nl- 
timate possession and control." 

In the présent case the trustée of Becherer began an action against 
Tomlinson before the voluntary pétition was filed by Tomlinson to 
recover the value of the horse and wagon. Upon affîdavits showing 
that the action was one apparently brought to set aside the preferential 
payment and to recover that payment or its value, this court made 
an order temporarily restraining the prosecution of the claim involved 
in that suit except in bankruptcy. The présent application is to vacate 
that restraining order, and also to strike the name of Knibbs as trustée 
of Becherer from the schedules of Tomlinson. 

The trustée of Becherer allèges that his claim is not dischargeable 
in bankruptcy, and he argues therefrom that it is not provable, and 
insists that it is based upon a tort. The language of the complaint 
which bas been submitted would seem to bring the claim squarely 
under the provisions of section 60, by which a preferential payment 
is declared fraudulent as to other creditors and thereby made voidable, 
and it is difficult to see what other tort is set forth therein. The action 
is against the bankrupt, and under the provisions of section 11b the 
trustée of Tomlinson might be allowed to take up the défense in the 
bankrupt's place, if the estate be afïected thereby. It appears that 
a demurrer was interposed in the Municipal Court, under which cer- 
tain objections were raised to the title of the action, which does not 
show that the plaintiff Knibbs was suing as trustée. This latter de- 
fect seems to hâve been cured later in the pleading, and the décision 
of the Municipal Court is not only conclusive, but seems to hâve been 
correct in holding that, if the action be to recover damages for the 
commission of a tort, then the Municipal Court had jurisdiction. On 
the other hand, if the suit be for replevin, or be in equity to set aside 
the transfer as fraudulent and preferential, and to compel the return 
of the property, or its value, if the property be not in existence, then 
this court would seem to hâve jurisdiction to restrain any action which 
aiïects the property in this court's possession, or which bas been com- 
menced since adjudication in bankruptcy. Metcalf v. Barker, supra, 
and Pickens v. Roy, 187 U. S. 177, 23 Sup. Ct. 78, 47 L. Ed. 128. 
It would not bave jurisdiction to restrain an action against Tomlinson 
personally for whatever tort might bave been committed by him, if 
any could be shown. Following the analogy of the Russell & Birkett 
Case, supra, it would seem that this court bas not jurisdiction to re- 
strain a créditer from seeking to prove that the acceptance of a pref- 
erential payment can be made the basis of an action for tort as well 
as for a suit under the bankruptcy statute to recover preferential pay- 
ment s. 

If the trustée of Becherer should be successful in the Municipal 
Court in recovering a judgment against Tomlinson upon the theory 
of a tort, he would still be compelled to sue the trustée in bankruptcy 
or to proceed in this court upon his claim. The judgment in the tort 
action will not be binding upon this court, and, even if the trustée 
of Becherer shall recover that judgment against Tomlinson, it may 
happen that no claim will be made by him during the period within 
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which the Tomlinson estate will be administered, or witliin which 
claims against that estate can be proven. This court bas not juris- 
diction to détermine for the Municipal Court of the city of New York 
whether or not the complaint in question can be used for the main- 
tenance of an action sounding in tort against Tomlinson. In re Em- 
pire Construction & Supply Co., 166 Fed. 1019, 92 C. C. A. 666. But 
there is no reason why the plaintiflf to that action, who may be a 
créditer of the bankrupt estate, should not be ordered by this court 
to limit his proceedings in the Municipal Court to the enforcement 
of such rights as are not within the présent control of this court, and 
which will bave to be ultimately adjudicated therein. 

[2] In so far, however, as the présent motion seeks to strike the 
name of the trustée of Becherer f rom the schedules as a creditor, the 
motion should be denied. If the estate be distributed in bankruptcy, 
the récital in the schedules will not préjudice the trustée of Becherer, 
and particularly if his claim be not dischargeable. 

The motion to vacate the restraining order should be granted to 
the extent of modifying the order so as to restrain the action only 
in so far as it may attempt to seek the recovery of property in the 
possession of the trustée, or to liquidate damages against that estate. 



In re FISHBR. 
(District Court, M. D. Pennsylvania. October, 1911.) 

Bankruptcy <§§ 120, 120*) — Trustée— EtEciioN— Validité. 

Whlle the practlce in bankruptcy of canvassing creditors to secure the 
élection of a particular person as trustée is repreheiisible, an élection by 
a clear majorlty of the creditors, both in uumber and aniount, will not 
be disturbed because such practice was foUowed, and tbough the trustée 
occupied the same suite of offices with the bankrupt's attorney, where it 
does not appear that the sélection was soiight in the interest of the 
bankrupt or regarrtless of the rights of creditors. 

[Ed. Note.— For other cases, see Bankruptcy, Dec. Dig. §§ 126, 120.*] 

In the matter of one Fisher, bankrtipt. On certificate of the réf- 
érée on review of the élection of a trustée. Affirmed. 

The following is the, report of the référée: 

I, B. Foster Heller, the référée in bankruptcy in charge of this proceed- 
Ing, do hereby certify: 

That, In the course of such proceeding, an order was made on September 
13, 1911, deciaring William P. Brewster elected trustée in above estate. 

That on the 19th day of September, A. D. 1911, B. Nieol & Co., by their at- 
torneys, D. Rosenthal and Wm. N. Reynolds, Jr., feeling aggrieved thereat, 
flled a pétition for a review, which was granted. 

The following is a summary of the facts and évidence on which such order 
was based and made : 

On August 10, 1911, an in voluntary pétition was flled against the above- 
named bankrupt, and on the same day she was duly adjudicated a bankrupt. 

Ou August 11, 1911, order of référée was received by the undersigned réf- 
érée, and on August 29, 1911, the bankrupt flled her schedules. 

On September 8 and 13, .1911, after due notice, the flrst meeting of cred- 
itors for the purpose of eteeting a trustée was held. 

*For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



IN RE FISHEB 105 

At said meeting D. Oppenheimer, Esq., appeared for the bankrupt; W. H. 
Goodwln, Esq., Eugène Cohen. Esq., Wra. P. Brewster. Esq., David Rosen- 
tlial, Esq., and \V. N. Reynolds, Esq., representing creditors. 

Messrs. Brewster and Rosenthal were noniiiiated for tlie office of trustée, 
and ttie following elainis were voted for Jlr. Rosentlial : 

Jiorris Horn & Son $ -Tl 00 

Ben Wasser.-^trom 21 00 

II. P. & H. F. Wilson ■>'.) 00 

Joseph Tishler l'j ^'> 

John Hante 1,1(J4 10 

B. Nicol & Co 1,041 50 

Of the aliove-nanied daims, .Tosopli 'i'isliler's was re.iected ))y the référée, 
and the claims of John Hanee aiul H. Xicol & Co. were reduced from .$1,104.10 
to $1,087 and froni $1,044.50 to $1,000. respeetively. which gave Mr. Rosenthal 
five votes in nmnber; aggregating in aniount $2.198. 
For Mr. Brewster, tlie foUov.ing claims were voted: 

A. Miller $ C.*î 15 

G. T. Matlack 7 00 

J). Murzin & Son 9 75 

J. Joseph & Bros.' Co 747 61 

Max Hurwltz 100 00 

E. Flaherty 26 00 

Posten Transfer Co 52 25 

P. J. P. Jansjeiis 10 1.3 

M. I. Roseublatt 575 00 

Fowler, Dick & Walker 295 00 

Lazarus Bros 40 00 

D. E. Frantz 90 50 

Evans 6 aO 

Ira G. Marvin 108 15 

Samuel Opi>enheim 33 00 

Morris Levene 11 85 

American Writiiig Paper Co 33 80 

Owen D. Jones lOstate 9 00 

Robbins' Jlilling Co ■ 40 00 

Wm. J. Pauling Co 6 30 

A. Michlowsky 197 25 

Of tlie above-named claims voted for Mr. Brewster, the daims of R. Flah- 
erty, American Writing l'aper Company, and the Itolibins Milling Company 
were re.1ected by the référée, leaving voted for Mr. Brewster. 18 in number ; 
aggregating in amount $2,371.24 ; giving to Mr. Brewster a clear majority both 
in number and amount. Exceptions were eutered on the record to tbe con- 
firming of Mr. Brewster's élection as trustée, on tlie ground tbat there was 
collusion between the bankrupt and Mr. Brewster in tbe securing of claims 
to effect bis élection. Witnesses were called and testimony taken. 

The ilrst reason given why Mr. Brewster shonld not be approved as trustée 
Is that the bankrupt was active in sollciting daims in behalf of Mr. Brewster. 
This contention was in no way substantiated by the testiniony taken. 

Second. That the claims voted for Mr. Brewster were solicited prier to 
the flling of the sehedules. This is true as shown by tlie dates on the affida- 
vlts. 

Third. That a large portion of the dîiinis were sworn to before Wm. P. 
Brewster, as a notary public, before the scbodules were filed, viz., eight. This 
is true. Mr. Brewster testifled that he accompanled W. H. Goodwin, when 
securing certain daims and acted as notary. 

Fourth. That W. P. Brewster and W. H. Goodwin solicited claims before 
the sehedules were iiled. This I found to be true, as appearing from the 
dates npon the afiidavits on the claims filed. 

Fifth. That W. P. Brewster occupies the same suite of offices as the at- 
torney for the bankrupt, David Oppenheimer. ïhis, I likewise found to be 
true. 
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I could not flnd from the évidence as produced that Mr. Brewster was In 
any degree In collusion wlth the bankrupt. 

The soliciting of clalms by Mr. Brewster and Mr. Goodwln Is not to be 
eommended or encouraged, but, at the same tlme, does not disquallfy Mr. 
Brewster from acting as trustée. 

The fact that Mr. Brewster occupies the same suite of offices with the 
bankrupt's attorney does not disqualify liim as trustée, 

After due cousideration of tlie testimony whieh was ofifered, and having 
confidence in Mr. Brewster personally, aud seelng no valid or légal reason 
why he should not be declared elected trustée, I declared Mr. Brewster elect- 
ed trustée in this matter; he having the majority of daims in number and 
amount. The creditors flxed the amount of bond in the sum of $1,000. 

The question presented on thls revlew Is whether the référée erred in de- 
elaring Wm. P. Brewster elected trustée in the above matter. 

I hand up herewith, for the information of your honor, the testimony taken 
In the matter ; also, the pétition for revlew. 

I cite the following two authorities by which I was gulded in making the 
order complained of: In re Fletcher AV. Ployd (D. C, Pa.) 25 Am. Bankr. 
Rep. 194, 183 Ped. 791; In re Blue Rldge Packlug Co. (D. C, Pa.) 11 Am. 
Bankr. Rep. 36, 125 Fed. 619. 

Dated at Wilkesbarre, Pa., this 27th day of September, A. D. 1911. 

David Rosenthal and W. N. Reynolds, for exceptions. 
W. H. Goodwin, opposed. 

WITMER, District Judge. It is to be understood that the court 
does not look with favor upon the practice hère employed in con- 
trolling the sélection of a trustée, as disclosed by the record. The 
canvassing of creditors for this purpose is practiced hère, it seems, as 
in some other parts of the district, to the disgrâce of the liar. It com- 
pares with the practice of chasing hearses and ambulances, and like 
other unprofessional means employed by some of the members of the 
profession to secure employment. While thèse acts of the parties de- 
serve censure, it is equally true that it does not appear that the ef- 
forts of securing claims to control the sélection of a trustée were in 
the interest of the bankrupt, in order to control the administration of 
the estate for her benefit without regard for the rights of creditors. 
In view of the conclusions of the référée, based on matters of fact, 
the court will not reverse his findings which appear to be based on 
the testimony of the witnesses before him, and with which the court 
finds no fault. 

The order of the référée is affirmed. 



ST. LOUIS UNION TRUST CO. v. GALLOWAY COAL CO. et al. 

(Circuit Court, N. D. Alabama, S. D. December 2, 1911.) 

No. 207. 

1. Evidence (§ 157*) — Suit ïor Forfeituee of Coal Lease— Royalties— Ev- 
idence OF QUANTITÏ MiNKD. 

In a suit by the lessor of coal mines agalnst the lessee to enforee a 
forfeiture of the lease ou the ground of underpayment of the royalties 
reserved, the tlpple weights, made by a weigher for the lessee company 
and checked by one representing the nilners, who as well as the lessor 
were paid on such weights, held to constltute the best évidence of the 

•For other cases see same topic & § numbee in Dec. St Am. Digs. 1907 to date, & Rep'r Indexes 
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quantity of coal mlned and on which royalties were due in préférence to 
estimâtes made by engilieérs from insufflcient and inaccurate data, which 
also differed widely and were at best only approximations with liability 
to substantial error. 

[Ed. Note. — For other cases, see Evidence, Dec. Dig. § 157.*] 

2. Mines and Minebals (§ 70*) — Forfeitube oï Coal Lease— Geounds— 

Insufficient Payment of Royalties. 

A lessor is not eutitled to enforce a declared forfeiture of a coal lease 
becaiise of the payment of insufficient royalties, even if shown, where 
the lessee paid each installment in good faith in the belief that it was 
paid in full, and it was so accepted by the lessor, and where the lessee 
Is solvent and willing to pay the amount of any shortage found by the 
court. 

[Ed. Note. — For other cases, see Mines and Minerais, Dec. Dig. § 70.*] 

3. Mines and Minebals (§ 64*) — Construction of Coal Lease— Covenant 

Against Subleasing—' 'Assignment"— ' ' Sublease. ' ' 

A covenant in a coal lease against assigning or subleasing without the 
consent of the lessor, when relied on as a ground of forfeiture,. will be 
given a strict construction in equity, and a contract between such a les- 
see and a mining company, by which the latter was given possession 
of the lessee's plant and equipment and agreed to mine the property and 
load the coal in cars for the lessee, which retained the ownership and 
paid for the work, was merely a working contract, and not an "assign- 
ment" or "sublease" within the meaning of such a covenant. 

[Ed. Note. — For other cases, see Mines and Minerais, Dec. Dig. § 64.* 
For other définitions, see Words and Phrases, vol. 1, pp. 566-571; vol. 
8, pp. 7584, 7807.J 

4. Mines and Minebals (§ 62*) — Consteuction of Coal Lease. 

Coal lands of complainant and another owner, which adjoined and 
could only be effectively mined together, were leased at the same tinie 
and through the same person acting for both lessors to défendants pred- 
cessor In interest. The lease of complainant's land provided that the 
lessees might use the entries and passageways thereon for the purpose 
of mining "on any other lands which tUey niay lease or buy, provided 
said lands are within 2,500 feet of the main slope opened on the land 
embraced in the lease." Ileld that, in vlew of the requirement of the 
leases and évident intention of the parties that ail the land embraced in 
both leases should be mined, which could not be done without going 
more than 2,500 feet from the main slope of the mine, such provision 
must tie construed as giving the lessees the right to use the narrovv work 
on complainant's land to transport coal mined on any land, the nearest 
boundary of which was within that distance. 

[Ed. Note. — For other cases, see Mines and Minerais, Dec. Dig. | 62. *1 

5. Mines and Minekals (§ 66*) — Coal Mining Leasej— Fobfeituee. 

Wbere défendant as lessee used the narrow work on complainant's 
land to transport coal mined from other land, for which no authority 
was given by the lease, but complainant sufferéd no substantial injury 
therefrom, such use is not ground for enforclng a forfeiture of the lease 
in equity nor for the granting of an injunction to restrain such use 
as a trespass, the effect of which would bè to cause serions loss to de- 
fendant and to prevent the mining at ail of certain of the land; but in 
. such case complainant wlU be left to its remedy by the recovery of dam- 
ages, unless such use should be extended beyond a reasonable time. 

[Ed. Note. — For other cases, see Mines and Minerais, Dec. Dig. § 66.*] 

6. Mines AND Minebals (§ 68*) — Coal Mining Lease— Constbuction, 

Wheré adjoining coal lands of différent owners, which could only be 
practlcally developed together, were leased together as a single trans- 
action to the same lessees, the lease providing also that the lessee.s 

•For other cases see same topic & § numbee In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Bhould hâve the right to use the e,ntries and narrow works for the trans- 
portation of coal mined on other lands they should acquire within 2,500 
feet of the main slope of their mine, a provision of the leases requir- 
tng the "mines" to be worlfed continuously, wlth reasonable diligence, 
and for their best development, cannot be construed to require the les- 
see to worfc the mine for the best and most rapid development of the 
land of that particular lessor alone under penalty of a forfelture of the 
lease, but as requlring the proper and symmetrical development of ail 
the property, worked together as a single mine. 

[Ed. Note.— For other cases, see Mines and Minerais, Dec. Dig. § 68.*] 

7. Mines and Minerals (§ 68*) — ^Coal Mining Lease— Fobfeituee—Failuke 

TO Pboperly Devei.op. 

A forfelture of a coal mining lease for breach of a covenant to prop- 
erly develop the property will not be enforced, where the lessee bas acted 
In good faith, and the proper manner of development was largely a 
matter of judgment. 

[Ed. Note. — For other cases, see Mines and Minerals, Cent. Dig. §§ 188- 
191; Dec. Dig. § 68.*] 

8. Mines and Minerals (§ 68*) — Coal Mining Lease— Construction. 

A lease, whlch démises and lets for a term of 20 years the right of 
"mining coal" on the land deseribed, must be construed, in the absence of 
any réservation or limiting words, as glving the right to mine any 
coal under the leased land, and a further provision that in case a seam 
of coal, which, was known and had been opened by prospecting, should 
fall or be worked out, the lessee might be released f rom payment of 
royalty, was one entlrely for his beneflt by giving him an option, but 
did not limit his right at his élection to open other veins. 

[Ed. Note. — For other cases, see Mines and Minerals, Dec. Dig. § 68.*] 

In Equity. Suit by the St. Louis Union Trust Company, trustée, 
against the Galloway Coal Company and others. Decree for défend- 
ants on main issues. 

Cabaniss & Bowie, for complaiiiant. 
Tillman, Bradley & Morrow, for défendants, 

GRUBB, District Judge. This is a bill in equity, filed by the plain- 
tif! as trustée for the owners and lessors, against the défendants, who 
were the original lesseesy and their assignée and anqther, the purpose 
of which was to enforce the forfelture of a mining lease because of 
certain alleged breaches of covenants contained therèin. The défend- 
ants deny the breaches and ask to be relieved of any forfelture be- 
cause of them. 

The alleged breaches, relied upon by the plaintifï, and which are 
supported by tendencies of the évidence, may be thus olassified : 

(1) Failure of thelessees or their assigns to pay the royalty reserved 
by the lease for two consécutive installment periods. 

(2) The breach of the covenant against subletting or assignment. 

(3) The breach of the covenant to mine coal in a proper and wbrk- 
manlike manner at ail points and in such a way as at no time to ob- 
struct the advantageous working of the property, or impair the avail- 
ability or the value of the same in case of reversion to the owner. 

(4) The breach of the stipulation that the lessees might use the 
slopes, headings, entry, or passageways to transport coal from other 

•For other cases see same toplc & § numbbr lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexa* 
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lands, from which it had the right to mine, provided said lands were 
wilhin 2,500 feet of the main slope. 

(5) The breach of the covenant to work the mines continuously with 
reasonable diligence or for their best development. 

Breaches of other covenants, relied upon, may be referred to one 
or the other of the foregoing. 

The forfeiture clause is contained in the fifth paragraph of the 
leàse, and is as follows: 

"The said lessor shall hâve the right to terminate this lease after thirty 
(30) days written notice to the lessees, if royalty or rent be not paid for two 
(2) consécutive installments thereof vrhen due, or it said lessees shall fail 
to work said mines continuously with reasonable diligence or for their best 
development, or if in any way any of the covenants of this contract be vio- 
lated, or any iujury, or damage be inflicted upon the property or interest 
of the lessor, other than uuavoidably incident to the provisions herein con- 
tained, or for the purpose herein proposed." 

The breaches will be considered in their order. 

[1] I. Failure to pay royalty for two consécutive installment pe- 
riods: The défendant the Galloway Coal Company, assignée of the 
lease, is conceded to hâve paid a certain amount of royalty at each 
installment period, when due, during the period of the lease, and up 
to the time of the forfeiture, and to hâve tendered what it claimed 
to be owing, thereafter. The reliance of the plaintiff is that the 
amounts so paid were inadéquate and did not represent the proper 
tonnage, and that, when received by it and its predecessors, it had no 
notice of their inadequacy. The plaintiff, in support of this daim, 
introduced the évidence of four mining engineers, Adams, Huckabee, 
Bryant, and Witt. Their testimony tended to show that 32,000 tons 
or more were extracted from the mine for which no royalty was paid 
the plaintiff. This royalty is claimed to hâve been due for coal mined 
altogether on the west side of the main slope of the mine. The engi- 
neers who testified for plaintiff arrived at their conclusions from an 
examination of the mine and measurements made by them from the 
mine map of défendant after the déclaration of the forfeiture by the 
plaintiff. They each mâde a number of visits to the mine, not exceed- 
ing three in the case of any one, and not longer in duration than two 
or three days in ail. From thèse visits they determined the thickness 
of the seam of coal and measured certain coal shown by defendant's 
mine map to hâve been still in the mine, but which they determined to 
hâve been extracted, and corrected the mine map of défendant to this 
extent. After correction, they determined by instrument the area 
mined over by acres and the yield of coal in tons per acre, and, from 
thèse facts, the aggregate extraction. The défendant introduced the 
testimony of engineers, who seem equally qualified and probably had 
better opportunities than did those of the plaintiff. They differed 
with the conclusions of the plaintiff's engineers in their measurement 
of the area mined over and of the thickness of the coal in the vein 
and the amount of rash. The défendant also relied on évidence tend- 
ing to show that the maximum extraction in the vein which was mined 
by it was from 70 to 75 per cent, of the coal in place under proper 
mining methods, and that the western part of the mine had been prop- 
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erly mined. The plaîntiff relïed on a déclaration of defendant's em- 
ployés to the efîfect that 90 or 95 per cent, of the coal had been ex- 
tracted. Thèse déclarations of defendant's agents were, however, if 
proven, compétent only for the purpose of impeachment, and not as 
independent testimony. 

The estimate of plaintiff's engineers of the total extraction varied 
from 154,000 to 171,000; that of defendant's experts was about 127,- 
000. The amount of tonnage on which royalty was paid was 121,000. 

The évidence is persuasive that, at the time the various estimâtes 
were made, accurate surveys and measurements in the mine of a large 
part of the territory had become impossible by reason of the aban- 
doned condition of the mine and the difficulty of access. Approxima- 
tion, with large liability to substantial error, was the utmost obtain- 
able even by skillful engineers, and this would require time and dil- 
igence. Thèse handicaps to accurate results operated against ail the 
experts. It seems incredible that even approximately accurate re- 
sults could hâve been reached in the short time employed by most of 
the experts over so large a territory by measurements or surveys actu- 
ally made in the mine. For the aggregate extraction reliance is placed 
by air the engineers on computations of area made from the defend- 
ant's mine map, and not from surveys of the territory mined over. 
The ihaccuracy of the map in showing coal in the mine in certain 
locations, which had, in fact, been extracted, is demonstrated. The 
method of.extending it some time after the work was donc naturally 
gave rise .to error. The utmost that can be said oî the map is that 
it was an approximation. The basis of ail the computations being the 
mine rtiàp, its inaccuracy is fatal to their accuracy. The engineers 
also reached substantially différent results in Computing the area from 
thè map aecording to the method adopted by them respectively. I 
think One of the engineers for thé plaintiff erred in failing to allow 
anything ipr rash left in the mine,' and that anofher adopted an ex- 
cessive percentage of extraction in àssuming an extraction of 95 per 
cent, of the coal in place after allowing for rash. In view of the 
meàger opportUnities the engineers had to obtain accuracy, and in 
view of thé decidedly conflicting results reached by them, the natural 
inclination is to' turn from the expert évidence as to quantity mined 
and iQok tb the évidence tending to show quantities mined by actual 
weights at the tipple of the coal actUally mined and brought to the, 
tipple scales. If a reasonably f air and laccurate System of accounting 
for ,the quantity of coal in this way is shown to hâve been in force 
during the ()eriod covéred by the suit and administered in good faith 
by défendant, the results shpwn by it are entitled to more crédit than 
the; opinions of. experts ârriyéd at under great difficulties and which 
are conflicting. 

The ëvidenqe in this respect tends to show the coal was mined and 
loadéd intô çâi:s in ,thé ,piiiie, was hauled to the tipple, and theré 
wéighed, exçèpt such a,s wen,t to defeiidîmt's boilers or w^s furnished 
to its employés fpr their use,. which frçpi the physical situation of the 
mineit was ijtnpossible to weigh befpre delivery, and which was esti- 
maled," /Ltj |:1?e tipple scales the défendant had a weighman, and the 
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coal diggers whose wages were paid by the ton employed a check 
weighman, whose duty it was to see that they were allotted ail the coal 
they mined. The check weighman, jointly with the defendant's weigh- 
man, weighed ail coal that passed over the tipple scales, and estimated 
ail cars that went for boiler or employé use at the close of the day 
to be of average capacity of the cars of that day of the miner who 
furnished the cars for the use of the boilers or employés. The tipple 
weight and thèse estimâtes included ail coal coming out of the mine, 
and it was by thèse weights the lessor was paid his royalties, except 
for a short time, during which they were paid by railroad weights. AU 
such weights, whether actual or estimated, were concurred in by the 
check weighman of the miners. whose interest was adverse to that 
of défendant but identical with that of the lessor, and whose sole duty 
it was to see that the tipple weights represented the aggregate of ail 
coal mined in the mine. The weight sheet, including the coal so esti- 
mated, was publicly exhibited on each succeeding day for inspection 
by the miners, for their criticism and for the purpose of corrections. 
Royalties during the period in controversy were paid by défendant on 
a like basis to the Alabama Minerai Land Company, another lessor 
of lands included in the same mine, and during part of it, to the Ten- 
nessee Coal, Iron & Railroad Company, which was a joint owner in 
part of the lands of plaintiff until 1906. It seems inconceivable that 
this System, under thèse circumstances, could fail to be attended with 
approximately correct results. It eliminated ail chance for willful 
déception or defrauding of plaintiff in the matter of weights, unless 
aided by collusion by and between the check weighman of the miners 
and défendant, and probably as well between défendant and its others 
lessors, where such collusion was inimical to the interest of such par- 
ties and so cannot be presumed. 

But the plaintiff says that the defendant's own statement of the 
disposition of its coal shows the inaccuracy of the tipple weights. It 
is true that the défendant, according to its own statement, disposed 
of 5,614 tons more coal by railroad shipments and for use under its 
boilers and for its employés than its tipple weights showed were re- 
ceived from miners. One or the other of its statements is bound to 
be incorrect, for it could not hâve disposed of more coal than it mined. 
Its output for the eight years during which this discrepancy was cre- 
ated was 1,100,000 tons. The error, which was in the total output and 
not alone in that part from plaintiff's lands, was approximately one- 
half of one per cent, of the output, and while seemingly large, when 
considered relatively to the output, is small. It was the resuit of not 
a single calculation, but probably hundreds of thousands, extending 
over eight years duration, when a small error in each would multiply 
into a large error in the aggregate. One suggested explanation for it 
is that the estimate of boiler coal for tipple weights was arrived at 
differently in the statement of disposition of coal from that of receipt 
of coal at tipple, in that it was averaged each day according to the 
capacity of the individual miner as shown by his that day's other cars 
in the latter; whereas, in Computing its amount in accounting for its 
disposition, a monthly average of car weights of ail miners was used 
part of the time, and the balance of the time the estimated coal con- 
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sumption of the boilers for the work donc by them during the period 
was used as a basis. It seems clear that the tipple weight was likely 
to be the more accurate in this respect, and it was the basis uséd in 
Computing royalties. Another suggested explanation is the différence 
from the rated tare weight of the ràilroad cars into which the coal 
was loaded and their actual tare. Accretions would increase the actiial 
tare over the stenciled tare, and less coal would be required to make 
the shipment weight for that reason. It seems difficult to reconcile 
any large part of a discrepancy of 5,600 tons in this way; but, when 
it is considered that an output of 1,100,000 tons represents 100,000 
cars of 20,000 pounds capacity, a small error in each rapidly assumes 
magnitude, and the errors in this respect would probably almost ex- 
clusively favor the shipper. Another cause of discrepancy was the 
différence in size between the tipple and track scales, with which the 
weighing was respectively done. In ail thèse respects, accuracy prob- 
ably favored tipple weights. The custom of this mine and others in 
the district was to crédit the miners with even hundreds only on the 
weight sheet, giving crédit for the nearest hundred to actual weight 
of car, and not to crédit them with any coal in any mine car in excess 
of 3,700 pounds. A similar custom prevailed universally throughout 
ail coal mines in the district. This custom would also tend to create 
a discrepancy between tipple and ràilroad weights ; the latter being 
credited with actual weight of ail coal mined. The custom of not 
giving crédit for the excess over 3,700 pounds in any car would always 
operate against tipple weights as compared with ràilroad weights. The 
other custom might operate in favor of either the one or the other. It 
is true that the tendency from shrinkage and evaporation of moisture 
would tend to reduce this discrepancy to some extent ; but the coal is 
shown to haye been handled so promptly from the tipple scales to the 
track scales that this élément would probably be inconsiderable. 

Plaintiff also calls attention to the fact that the loss from washing 
the coal from April 1, 1909, to March 31, 1910, during which time 
the washer was in opération, is not fully accounted for in the state- 
ment of shipments for that period. The mine cars were weighed 
before the coal was washed, so that the miners and lessors were paid 
royalty on the basis of unwashed coal ; but the argument is sound 
that the ràilroad scale weights should show the loss due to washing 
the coal, in its comparison with tipple weights, since the material elim- 
inated by washing passed over the tipple scales and did not pass over 
the track scales. This loss is variously estimated by defendant's wit- 
nesses ; one placing it as high as 20 per cent, of the washed coal. The 
statement of weights of shipments shows that from the lime the 
washer went into opération in April, 1909, to the date of the déclara- 
tion of forfeiture in April, 1910, the gain previously shown in favor 
of ràilroad weights over tipple weights, averaging probably 250 or 
300 tons a month, had not only disappeared, but had given place to 
an equal gain in favor of tipple weights over ràilroad weights. This 
shows that defendant's statement of coal disposition reflects the effect 
of the opération of the washer. The plaintiff 's contention is that it 
does not sufficiently reflect it in view of the estimated percentage of 
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loss by washing, and this is certainly true if the percentage testified 
to by at least one expert is correct. A loss of practically one-eighth 
of the output of a mine by washing the coal would seem prohibitive 
to mining, when it is considered that this lost material has to bear 
on a like basis with the good coal, the cost of mining, haulage, and 
royalty. The effect of the washer, taking into considération the pre- 
vious gain in favor of railroad scale weights, which was overcorne and 
a like balance established on the other side, would, as I figure it, ac- 
count for a loss of from 3 to 5 per cent, in washing. The amount of 
loss in that way is conceded to be largely conjectural, and some of 
the évidence sustains a loss no greater than indicated, and it seems 
to me the more conservative estimate, in view of the excessive loss 
to the operator upon the higher basis. 

The plaintiff also contends that the coal estimated as used for the 
boilers is too small for defendant's requirements. It seems to bear 
a proportion to the output, increasing and diminishing with it, at least 
in a gênerai way, and the évidence fails to disclose the proper boiler 
requirement for défendant. 

The last tvvo sources of error do not enter into the computation of 
coal on which payment of royalty was based by défendant, but only 
go to discrédit the correctness of tipple weights as compared with 
railroad weights. As stated, I think the tipple weights were less 
likely to be in error than the railroad weights. 

While comparison between the statements of the receipt and dis- 
position of coal shows substantial discrepancy, it is such as, in my 
opinion, would naturally arise in the weighing of over a million tons 
of coal over a period of eight years under similar conditions and with 
like causes. I think the System of weighing the coal at the tipple was 
fair to the lessor (except possibly the failure to crédit coal in excess 
of 3,700 pounds on any car), as it undoubtedly was considered to be 
by the miners, and by the other lessors ; and that the discrepancies 
pointed out are not sufficient to show either a négligent or fraudulent 
management or conduct of it, but are such as are incident to similar 
transactions conducted by human beings liable to err. 

The error in the defendant's mine map is not to my mind évidence 
of deceit or f raud. The only part played by the mine map in the de- 
fendant's assessment of royalty was the location of the working places 
of the miners according to property lines as between the différent les- 
sors, and the error pointed out would not affect this in any way. Roy- 
alty was paid for ail tonnage that passed over the tipple scales, al- 
though the mine map showed such tonnage as still in the mine. The 
défendant knew that plaintiff and its predecessors on more than one 
préviens occasion, not satisfied with the defendant's map, had em- 
ployed engineers to verify it by surveys in the mine, and could hardly 
hâve expected to deceive plaintiff by an incorrect map. The error 
appears to me the resuit of mistake or neglect of the mining engineer. 
The estimate of plaintiff' s expert Bryant is that 32,000 tons were 
mined by défendant without payment of royalty. Upon this amount 
the royalty would bé $2,140, which accrued during a period of over six 
years, making an annual déficit in the payment of royalty of about 
193 F.— 8 
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$350. It îs inconceivable that the défendant for so insignificant an 
amount, compared to its total business, would hâve been induced to 
f alsify its maps and books, for the purpose of so def rauding- its lessor. 
I am impressed with the view that error in the amount of coal on which 
royal ty was paid was that ordinarily incident to multiplied small trans- 
actions and was large in the aggregate only when considered out of 
relation to the total transactions of which it forms a part. The small- 
ness of the discrepancy, when compared with defendant's total busi- 
ness, disarms suspicion of intentional fraud, as does the acquiescence 
of the miners and the other lessors in the system adopted, and that 
of plaintiff and its predecessors for years before the déclaration of 
the forfeiture by it. 

[2] The alleged failure to pay royalty, unless intentional or fraud- 
ulent, or due to the insolvency of the lessee, ought not to work a for- 
feiture, since the plaintiff can be fuUy compensated by a decree for 
the amount unpaid. In this case, the défendant has paid each install- 
ment of royalty on the belief that it was fuUy paid, and the plaintiff 
has so accepted it; and the défendant now submits itself to the juris- 
diction of the court to make good any déficit found against it. To en- 
force the declared forfeiture, under such circumstances, unless the fail- 
ure to pay in full was due to intentional fraud, the défendant being 
both solvent and willing to pay the déficit, would be against authority 
and equity. 

The plaintiff asserts that the purpose of the bill is not to enforce a 
forfeiture, but to remove a cloud from its title and enjoin trespasses 
on its property by défendant, and that the forfeiture was complète be- 
fore the filing of the bill. It is true that the forfeiture was declared 
by plaintiff before the filing of the bill, and défendant notified thereof . 
However, the plaintiff was unable to make the forfeiture effective by 
re-entering and taking possession of the leased estate and ousting de- 
fendant therefrom, and, in order to enforce the declared forfeiture by 
regaining possession, filed the présent bill. Its purpose is to enforce 
the forfeiture ; the plaintiff being unable to avail itself of it without 
resort to a court of equity. 

In the case of Root v. Johnson, 99 Ala. 90, 10 South. 293, the court 
said : 

"It is well settled that forfeitures are not favorites In equity, and, unless 
the penalty is fairly proportionate to the damage suffered by the breach, re- 
lief will be granted when the court can glve by way of compensation ail 
that could be reasonably expected." 

In Southern Pacific Oil Company v. Edgell, 48 W. Va. 348, 37 S. 
E. 596, 86 Am. St. Rep. 43, the court said : 

"A court of equity will often relieve a tenant from an attempted inéqui- 
table forfeiture unless tlie tenant's breach was willful, and particularly when 
the breach or default was a resuit of accident or mistake." 

Being of the opinion that there was no intentional or f raudulent de- 
fault on' defendant's part in payment of royalties, and that such error 
as may exist was due to mistake, of a character incident to a like 
business, no forfeiture should be enforced against défendant for this 
default. 
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Corning to the question of the amount of royalty unpaid at the time 
of the déclaration of forfeiture : Plaintiff was paid 224 tons in excess 
of the amount shown by tipple scale weights. The défendant is shown 
to hâve benefited by 5,614 tons in excess of tipple scale weights. Of 
this excess 2,075 tons is shown to hâve accrued before any mining was 
donc on plaintiff's lands, leaving the excess in which pïaintifï is en- 
titled to share 3,539 tons. This is the excess from the time mining 
commenced on plaintiff's land up to date of forfeiture on total output 
during that time. Before mining began on plaintiff's land, about 100,- 
000 tons had been mined by défendant. Deducting this, the total out- 
put during the remaining period would be approximately 1,000,000, 
of which about 121,000 came from plaintiff's land. Plaintiff's pro rata 
of the excess. would be approximately 425 tons, royalty on which 
would be $14.07. Failure to account for so small an amount présents 
no case for the enforcement of a forfeiture. 

In ail respects, except the limiting of weights of mine cars to 3,700 
pounds regardless of actual weight, the tipple scale weights seem to 
be more accurate than railroad weights. The miners having knowl- 
edge of and consenting to the gênerai custom of limiting weights are 
bound by it, as would be true of lessors résident of the district where 
the custom prevailed. The plaintiff and its beneficiaries being non- 
residents of the district, not shown to hâve been familiar with the cus- 
tom, and the lease not providing for tipple scale weight as a basis for 
assessing royalty, it is fairer to use the amount of tonnage disposed 
of by défendant and of which it received the benefit. 

[3] IL The plaintiff relies as a ground of forfeiture upon an al- 
leged assignment or subletting of the lease executed by it to defend- 
ant's predecessors in title, based on two contracts entered into between 
défendant the Galloway Coal Company, and its codefendant, the Choc- 
taw Coal & Mining Company, one in December, 1906, and one in April, 
1909; the two agreements being identical except in their period of 
duration and the price to be paid for mining the coal. The def end- 
ant's answer to this contention is that the agreements are merely work- 
ing contracts and create the relation of independent contracter, and 
not that of tenant. The proper construction of the written agree- 
ments détermines this question. The défendant also answers that 
any breaçh that exists has been waived by acceptance of royalty with 
knowledge of it. 

Concededly the contracts are not subleases in form. There is no 
démise of the premises or of any rights in the premises for the tenu 
of the lease or part of it, and there is no agreement to pay rent or 
royalty. The mining company agrées to do certain work for the coal 
Company, viz., to mine in a workmanlike manner and load on cars at 
the tipple the coal in coal company's leased or owned lands. In con- 
sidération and for the purpose of doing this work, the coal company 
agrées to furnish its plant and equipment to the mining company, to 
permit it to exercise the right of the coal company to eut timber for 
mining purposes, and to pay the mining company a sum based on and 
varying.with the wages paid coal miners for mining coal. The min- 
ing company acquires no title to the coal when severed, and conse- 
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quently pays no royalty or other considération for the Goal in place. 
It mines the coal company's coal and loads it in railroad cars for the 
coal Company, and for the doing of this work, alone, it receives its 
compensation from the coal company. No interest in the land or its 
minerais is vested in the mining company by the contract. A lease 
by which no interest is conveyed in the demised premises, and by which 
no rent or royalty is reserved, is an anomaly. 

The plaintiff's position is that the agreement places the mining com- 
pany in possession of the premises leased to the coal company and 
delegates to it work, which the coal company's lessor was entitled to 
expect the coal company personally to perform. It is true that the 
effect of the agreement is to place the mining company in qualified 
possession of at least a part of the leased premises, viz., the mines and 
mine improvements of the côal company. Such possession, however, 
can be acquired by other means than a lease. A building contracter, 
who contracts to erect a building for another on land leased to the lat- 
ter, has such quasi possession; but possession so acquired does not 
constitute him a subtenant of the lessee. The opérations of mines or 
portions thereof are customarily conducted by independent contractors, 
who hâve possession for the purpose of the opération of the whole or 
part of the mines. The fact that the efifect of the agreement is to 
place the mining company in possession of the whole or part of the 
premises is not, therefore, determinative that it is a sublease, since 
such possession may be that of an agent or an independent contracter 
as well as that of a lessee. Boston El. Co. v. Grâce & Hyde Co., 112 
Fed. 279-286, 50 C. C. A. 239. The contracts in question do not con- 
fer on the mining company possession of the miners' bouses and com- 
missary on the leased land. Possession of thèse, as appears from sec- 
tion 7 of the agreement, remains in the coal company. This section 
also shows clearly that the coal remains the property of the coal com- 
pany, af ter severance, since the mining company agrées to coUect its 
price for the coal company from its employés. This would not be 
true if the contract were a lease. 

The plaintiflf also contends that the purpose of the covenant against 
assignment and subletting is to prevent a délégation by the lessee to 
others of duties for the performance of which the lessor looked to a 
lessee of his own sélection, to.whom alone he might be willing to sur- 
rettder the possession of the premises. Conceding that this Was the 
purpose of the covenant, the covenant would prevent this only so.far 
as it might be âccomplished by an assignment or subletting of the 
leased premises. The lessor might object to possession being surren- 
dered to objectionable servants of the lessee, or to the duties, imposed 
upon the lessee, being performed by agents objectionable to him ; but 
the lease would not cover such objections, since such délégation would 
not rise to the dignity of a sublease or assignment. Moreover, the re- 
sponsibility of the lessee to the lessor is in no way diminished by the 
contract.^ 

The contract seems to me.to be a working contract merely, and not 
a sublease or assignment of à leâse; to create thè relation of inde- 
pendent contractor, and not that of lessor and lessee; to provide for 
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the doing of work and for the payment therefor, and net for the trans- 
fer of property or any interest therein. 

Tfie covenant against subletting and assigning, when relied upon as 
a ground for forfeiture, will be given a strict construction in equity. 

The évidence in this case shows that, while the mining Com- 
pany is a distinct légal entity f rom the coal company by reason of non- 
identical stock ownership, yet its managing officers from the time of 
its organization up to the date of the déclaration of the forfeiture were 
those of the coal company, it having been organized by the coal com- 
pany to limit its liabilityin the event of a mine explosion occurring 
during opération. No injury has resulted to plaintiff up to date of 
forfeiture, and a court of equity will not, therefore, enforce a for- 
feiture ; the violation, in any event, being merely technical, and resti- 
tution of possession to the lessee affording the plaintiff fuU réparation 
for the technical violation, if there was one. Such restitution would 
be entirely possible, where the control of the sublessee corpora- 
tion remains with the original lessee. 

The conclusion reached by me makes it unnecessary to consider the 
question of waiver. 

III. The third ground of forfeiture relied upon by the plaintiff is 
the alleged breach of a covenant on defendant's part to mine the coal 
in a proper and workmanlike manner at ail points and in such a way 
as at no time to obstruct the advantageous working of the property or 
impair the availability or value of the same in case of reversion to the 
lessor. 

Aside from the features of the case which may be more appropri- 
ately considered under the fifth ground, the only évidence that now 
occurs to me as supporting this ground of forfeiture is that tending 
to show that the neck of many of the rooms on the entries to the east 
side were gobbed up. Plaintiff's engineers testified that this would 
obstruct the winning of the pillars on the retreat. The defendant's 
engineers, on the contrary, testified that it was customary mining, and 
that it did not interfère with the drawing of the pillars, since by tak- 
ing a slab off the entry pillar at the neck of the room, eight feet wide, 
the inside pillars could be reached without removal of the gob at the 
neck, and without additional cost or labor, as the pillar thus slabbed 
would hâve to be drawn in any event. The évidence does not con- 
vince me that the gobbing of the neck of the rooms was an obstruc- 
tion to the removal of the pillars in the room, so as to constitute a 
violation of the covenant of the lease. Other charges of improper 
mining will be considered under the fifth ground of forfeiture. 

[4] IV. The fourth ground of forfeiture relied upon by the plain- 
tiff is based upon a stipulation in the lease permitting the use by de- 
fendant of the narrow work on plaintiff's lands for the transportation 
of coal mined on adjoining lands which the défendant might lease or 
buy, provided such lands were within 2,500 feet of the main slope 
opened on plaintiff's lands. 

In the absence of this provision of the lease, it seems to me doubt- 
ful whether défendant would hâve had the right to use the narrow 
work on plaintiff's lands for the purpose of transporting coal mined 
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from other lands. In the case of Hooper v. Dora Coal Mining Com- 
pany, 95 Ala. 235, on pages 238, 239, 10 South. 652, on page 653, the 
court said: ' 

"The right to use the surface, impUed from the réservation or grant, arlses 
from and ceases wlth the necessity of the case. When ail the subjacent 
ore Is dug and removed, and the mine is exhausted, there exista no longer 
any necessity for the use of the surface. Without an express reservatloa 
in the grant, the right to use the plant erected on the surface of complain- 
ant's land for the loading and transporting of coal mined on adjacent land 
does not exist. Midgely v. Eichardson, 14 M. & W. 595." 

However this may be, in the lease under considération the grant of 
the privilège to use the narrow work is express, and the extent of it 
is to be measured by the terms of the express grant. The lessee, by 
accepting the privilège, accepts it under and as Hmited by the ternis of 
the grant. It becomes, then, important to ascertain the meaning of 
the restriction placed upon the privilège by the language of the lease. 
To do this, the situation of the parties executing it is to be considered. 

The original lessees, the défendants Moore and Campbell, nego- 
tiated the lease with plaintiff's predecessor at the same time they ne- 
gotiated a similar lease with the Alabama Minerai Land Company. 
The lands described in both, leases adjoined and bodied up so as ta 
make together a single mine. Each was essential to the other. The 
manager of the Alabama Minéral Land Company negotiated both 
leases, one forhîs company, the othèr probably acting for both lessor 
and lessees. Both lessors knew thjat the two leases were being exe- 
cuted practically as one transaction, and that the lessees could not get 
along without both tracts of lands. It is a f air inf erence that plain- 
tiff's predecessor in title knew the character ôf his lands and their 
physical situation, and that they could not be operated and developed 
as a sepai*ate proposition, bût ônly in connection with other lands; 
ail of whith appears without conflict from the évidence. If so, he 
knew how alorié access could be obtained to the minerais and the prop- 
er location, of the only slope that could develop the lands. The map, 
in connection with the évidence, shows that no slope with entries only 
2,500 feet long on each side could hâve been located on the lands de- 
scribed in either of the original leases so as to develop ail the coal on 
thé lands described in them. 

The lessors, desiring to accortiplish the full development of the 
leased lands, will be held to hâve contracted with this in view, and 
any clause of doubtful meaning in the lease will be construed with réf- 
érence to this intention, if its language permits. To give the clause 
under construction the meaning cbhtended for by plaintiff would hâve 
made it impossible for the défendant to hâve mined the coal in the 
qu'arter section east of the joint ownèrship lahds, and which is included 
in the original Alabama Minerai Land Company lease, from entries 
driven off from the slope, in its présent location, which the évidence 
shows is the only possible location for it. AU of this quarter section : 
is more than 2,500 feet from the niain slope opened on the lands of 
plaintiff. The language of the restrictive clause is : 

"Sald lessees may use durlng the life of this lease àhy glopès, headlngs, 
entries and passage Ways through, over and across thé lands Included hère- 
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in, for the purpose of reaehing, giving aecess to or mining on any other lands 
ichich they may Icase or Miy, ijrovided said lands are witliln 2500 feet of the 
main slope opened on the lands embraced in the lease." 

"Other lands which may lease or buy" means bodies of lands such 
as might thereafter be secured by the lessees. The lands, so leased 
or bought, are required by the restriction to be within 2,500 feet of 
the slope. Lands are ordinarily said to be within 2,500 feet of oth- 
er lands vvhen their nearest boundary is that close. The lease does 
not say that no coal mined f rom other lands can be transported through 
the narrovv work on plaintiff's lands unless it is mined within 2,500 
feet of the main slope. It provides that no coal mined on lands, 
leased or bought by défendant, which said lands are more than 2,500 
feet from the main slope, can be so transported. The language of the 
proviso admits of a construction which best fits the meaning of the 
parties, as determined by their situation at the time the two leases 
were executed. The coal mined from any lands, which could be de- 
veloped from the slope opened on plaintiff's lands, and the nearest 
boundary of which was within 2,500 feet or less from the main slope, 
was coal mined from other lands, leased or bought, which were within 
2,500 feet of the main slope so opened, within the meaning of this 
clause of the lease. 

This would be true whether such lands were secured through the 
original or amended lease of the Alabama Minerai Land Company. 
The parties contemplated the opening- of a mine, not the development 
oî the respective lands of either, apart from the other, or apart from 
such additional lands as were physically necessary to the complète 
development of the mine from an opening suitable to the development 
of the coal on both tracts of leased land. If, after having so opened a 
mine, it became necessary, in order to accomplish its full development, 
to secure additional lands, the lessors will be held to hâve contem- 
plated that the lessees should hâve this right. The liniit bas référ- 
ence, not to the source or time of acquisition of the lands, but to the 
necessity of acquiring and using them for the full development of the 
mine opened on the land of the original lessors. Coal mined from 
any lands, whenever secured, that were necessary to the full develop- 
ment of the mine opened under the lease, and the nearest boundary of 
which was within 2,500 feet of the opening, comes within the descrip- 
tion covered by this stipulation of the lease. 

The défendant bas mined coal in section 6, the right to do which 
was secured from the Alabama Minerai L,and Company by the 
amended lease of 1906. The nearest boundary of the lands in section 
6 is more than 2,500 feet from the main slope opened on plaintiff's 
lands. The use of the narrovv work of the plaintiff in section 7 to 
transport coal mined from the lands in section 6 is not justified by the 
grant of the privilège, as restricted by the terms of the lease. The 
authority to use the narrow work in the joint ownership lands in sec- 
tion 7 for this purpose cannot be deduced from the subséquent lease 
to défendant from the Alabama Minerai Land Company, the présent 
joint owner with the plaintiff" in thèse lands. 

The cases seem to distinguish between the use of joint lands by one 
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tenant in common or his licensee and the grant of an easement by one 
tenant in common in the joint lands for the benefit of other lands. 
There seems to be a sound reason for the distinction. The former 
is a mère use of the land; the latter is a conveyance of an interest 
in it. Each tenant is entitled to the separate use, though net to the 
exclusion of his cotenant. Neither tenant has the right to destroy 
the entire estate by transferring or incumbering it. The granting of 
a license or easement for the benefit of other lands or their owner is 
in no just sensé a use of the common lands. This contention, even 
if Sound, would not authorize the use of that part of the slope opened 
on plaintiflf's lands in section 18. 

[5] The question then is whether the use of the narrow work for 
this unauthorized purpose will justify a court of equity in enforcing 
a forfeiture for breach of covenant, express or implied, or, if not, 
enjôining the future use of the narrow work as a trespass. 

Irrespective of whether the restrictive clause is a covenant, express 
or implied, for the breach of which, resulting in substantial in jury to 
the plaintiff, a forfeiture would be enforced, and a declared forfeiture 
not relieved against, it seems to me, the objection to such relief in this 
case is that the plaintiff has suffered no substantial injury from the 
use of its narrow work for this purpose. There is no contention that 
the mère use of the narrow work causes plaintiff substantial injury. 
The argument is that the drawing of the pillars in entries so used on 
the retreat has been delayed to afford the défendant an opportunity 
to use the entries for this unauthorized purpose, to the substantial 
damage of the plaintiff. If not justifiable, this delay would constitute 
a breach of the covenant to properly develop the mine. The injury 
complained of would be due, not to the use of the entries for this 
purpose, but to the failure of the défendant to properly develop the 
mine by extending it too far east and not coming back with the pillars 
soon enough. If the covenant to develop properly has not been 
breached by défendant, no substantial injury has been suffered from 
the use of the entries. If this covenant has been breached to the sub- 
stantial injury of plaintiff, then a forfeiture should be enforced for 
the direct breach of that covenant. No other substantial injury re- 
sulting, this use of the narrow work, though unauthorized, would not 
justify the forfeiture. The reasonable value of the user would be 
full compensation for the injury, and in such case the award of such 
compensation takes the place of the enforcement of a forfeiture as 
the proper measure of relief. Root v. Johnson, 99 Ala. 90, 10 South. 
293; 12 Am. & Eng. Encyc. Law, 758; Davis v. West, 12 Ves. 475. 

The plaintiff also contends that, if not entitled to an enforcement 
of the forfeiture for this breach, it is entitled to an injunction against 
any future and unauthorized use of its narrow work. The writ of 
injunction is not issuable as a matter of right. The comparative in- 
jury and benefit which may ensue from its issuance to the respective 
parties and to the public is to be considered by the court, even where 
the plaintiff's légal right is established. If the benefit to plaintiff from 
the writ is small, when compared to the injury to défendant or to the 
public, and the injury to plaintiff can be adequately compensated in 
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an action at law, relief by injunction will be denied, and the plaintiff 
will be left to bis remedy in an action at law. 1 High on Injunctions, 
§ 1106; Berkey v. Berwind White Coal Co., 220 Pa. 65, 69 Atl. 329, 
16 L. R. A. (N. S.) 851 ; State v. Jud^e, SI La. 1768, 26 South. 374; 
Tames v. Bondurant (lowa) 86 N. W. 274; Robinson v. Clapp. 67 
Conn. 538, 35 Atl. 504, 52 Am. St. Rep. 298; Lloyd v. Catlin Coal 
Co., 210 m. 460. 71 N. E. 335; Lynch v. Union Inst. Co., 159 Mass. 
305, 34 N. E. 364, 20 L. R. A. 842; Cobb v. Mass. Co., 179 Mass. 
423, 60 N. E. 790; Chantiers Co. v. Mellon, 152 Pa. 286, 25 Atl. 597, 
18 L. R. A. 702, 34 Am. St. Rep. 645 ; Kansas v. Colorado, 206 U. 
S. 46, 27 Sup. Ct. 655, 51 L. Ed. 956; Southwestern Co. v. La. EL 
Ço. (C. C.) 45 Eed. 896; Clifton Iron Cù. v. Dye, 87 Ala. 470, 6 
South. 192. 

Apart from the claim of indirect injury due to the suspended devel- 
opment of the mine to be considered hereafter, the continued use of 
the narrow work by défendant will cause plaintiff no substantial in- 
jury. Payment of a sum which would be reasonable value of the 
user would entirely compensate plaintiff for ail the injury suffered 
from such use. The évidence shows that the extension of the entries 
further into section 6 is limited by the fact that the middleman is 
thickening to such an extent that the coal cannot be profitably worked 
much farther from both benches, and hence not from the Garnsey 
side; the size of the Garnsey cars prohibiting development from that 
side, after the point is reached when but one bench can be profitably 
mined. The territory where two benches are mined cannot be profita- 
bly mined from the Savage creek slope. It is to the interest of the 
public, as well as of the Alabama Minerai Land Company and the 
défendant, that what coal cannot be recovered through the Savage 
creek slope should be recovered through the Garnsey slope ; for other- 
wise it will be lost. It can be mined through the Garnsey slope only 
through the use of the narrow work on the joint ownership lands. 
Balancing the comparative injury suffered by plaintiff from permit- 
ting the continued use by défendant of the narrow work on the joint 
ownership lands until the coal properly minable through the Garnsey 
slope has been exhausted, with the injury to the public, the owner of 
the land under which this coal lies and his lessee, the défendant, from 
restraining it from being mined, I think no injunction should be 
granted, at least until the expiration of a sufficient time to complète 
the mining of that part of the seam from which both benches are 
mined, provided the period required for so doing is not an unrea- 
sonable one. In the meantime the cause may be retained for the as- 
sessment of compensation for past and future user of the plaintiff's 
narrow work, when the court has been furnished sufficient data to 
détermine the reasonable value of the user, and with leave to the 
plaintiff to renew his application for an injunction, either in this or 
a sub.sequent proceeding, if such user be continued beyond the period 
indicated. This period seems to be in sight, as the évidence shows 
that fifth east entry has practically reached its eastern limit at the 
présent time. 
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The interest of the public, in having provided for the safety of its 
minefs employed at Savage creek an additional opening into the Sav- 
age creek mine from the Garnsey mine, justifies the court in refusing 
to enjoin the use of the narrow work for the extension of one entry^ 
at least until it meets the corresponding entry from the Savage creek 
side; providing compensation to plaintiff upon a like basis for this 
additional user. 

[6] V. The plaintiiï also claims a forfeiture because of the allegecî 
breach of the covenant of the lease requiring the lessee to work the 
mines continuously with reasonable diligence or for their best de- 
velopment. The breach relied on is that the mines bave not been 
worked for their best de-ijelopment, in that the east side has been 
developed farther than it should hâve been on lands other than those 
of the plaintiff, causing damage to the plaintiff in that (1) the re- 
treat from the east side has been thereby nnduly delayed, and (2) the 
development of the west side, largely consisting of plaintiff's lands in 
section 18, has been thereby unduly retarded. Plaintiff's contention is 
that its beneficiaries hâve been deprived of current royalties, which 
they wôuld hâve been entitled to receive under a proper development, 
and that they will lose coal or the royalties on it that would otherwise 
hâve been recovered, because the lessèe will be unable to reach it dur- 
ing the unexpired term of the lease, and because the value of part of 
it (that contained in certain pillars on the east side) has been destroyed 
by the pillars taking weight owing to the delay that has occurred in 
drawing them on the retreat. 

The purpose of the covenant requiring the working of the mine for 
its best development was to insure the plaintiff's beneficiaries the re- 
ceipt of adéquate current royalties during the term and the exhaus- 
tion of al! the coal possible before its expiration. Interest on deferred 
royalties would not entirely compensate for such disappointed ex- 
pectations, since it may be presunied the receipt of current royalties 
was relied on by the lessors as a means of livelihood. The importance 
of getting out ail the coal a proper development would secure is ac- 
centuated by the showing that a large part of the coal will be forever 
lost, unless mined during the terni of the lease and through the Garn- 
sey slope. A breach of this covenant of the lease is expressly made a 
ground of forfeiture. 

The situation of the original lessor and lessees at the time of the 
exccutiotî pf the lease shows that it was never contemplated that the 
plaintiff's lands should be developed as a single mine, independent of 
ôther lands. The lessor was aware that adjoining lands surrounding 
bis vvere bçing leased by the original lessees at the same time and as 
a part of the transaction. The lease itself provided for the use of his 
narrow work to facilitate the mining of coal upon lands other than 
those leased by him. It also prohibited the use of lessor's timber for 
mining purposes on any lands other than his own. The best develop- 
ment was exactèd, not for the lands of the plaintiff, but for the mines 
to be opèned àiid bperated by défendant. By "mines" in the leases is 
meant the instrumentality by which the body of coal was to be taken 
out from under the lands of both lessors. The unit of best develop- 
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ment created by the leases was this instrumentality as distinguished 
from the lands of either or both lessors. In fixing- the mine as the 
imit of best development, the parties to the lease must hâve contem- 
plated the use of the mine by the lessees for the extraction of ail the 
coal naturally tributary to it, and which could be best developed 
through it, without regard to the time of acquisition by the lessees of 
the coal or the right to mine it; the limit of best development being 
determined by topographical and physical considérations, rather than 
by the accident of ownership at the time the lease was executed. If 
the défendant has properly located its mine to develop the coal in the 
leased lands of the lessors, and if there is coal, not covered by either 
lease, which is naturally tributary to the mine so located, and which 
can be mined only through and by means of it, the fact that défendant 
was not the owner of such coal when the original lease was executed 
ought not to exclude it from development through said mine, when it 
is afterwards acquired. The parties will be held to bave contemplated 
the probable acquisition by the lessees for this purpose of ail coal which 
the mine, according to best methods of mine development, would nat- 
urally reach. This is a proper method of construction when applied 
to leases made as part of a plan of boJying up coal lands of différent 
owners for development as a single mine. 

The inquiry, then, is whether the défendant has mined on the east 
side any coal not properly tributary to the mine it opened, located ac- 
cording to the best mining methods, and thus wrongfully delayed the 
retreat. The évidence clearly shows that the coal under the lands of 
the two lessors covered by the original leases could only be mined from 
a slope located as the Garnsey slope is. It also shows that the lay of 
the land prevented this slope from being driven with symmetrical en- 
tries of approximately equal length on either side. The nearness of 
the property line on the west foreshortened the entries on this side as 
compared with those on the east. On the east side, the only other 
possible location for a slope was at Savage creek, two miles away. 
The coal lying between the Garnsey slope and the Savage creek slope, 
if mined at ail, is required to be mined through the one slope or the 
other. The seam of coal consists of two benches. On the Garnsey 
side, each bench is thick enough to be profitably mined. On the Sav- 
age creek side, the lower bench is so thin and the valueless middleman 
so thick that only the upper bench can be profitably mined. The dif- 
fering height of the entries in the two mines, due to this change in 
the seam, makes it impossible to use the same kind of mine cars in 
«ach mine. The Savage creek mine cars are much smaller than the 
•Garnsey cars. There is thus a natural line between Garnsey and Sav- 
age creek, limiting the possibility of mining beyond it from either 
mine. The coal on the Garnsey side of this line, if recovered at ail, 
must be recovered through the Garnsey mine, and its best develop- 
ment would, according to the évidence, include the extraction of the 
coal up to this line in spite of the long haul. The évidence is con- 
vincing that, apart from the question of separate ownership, the coal 
up to this line was properly developable only from the Garnsey mine. 

So far as this coal lies under the lands covered by the original lease 
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of the Alabama Minerai Land Company, it is inconceivable that the 
parties did not hâve in contemplation the development of it from the 
Garnsey slope, since the two leases were part of one transaction, and 
the Jessors are bound to hâve known that the lands in both leases were 
to be included in the single mine, which eàch lease required the lessees 
to work for its best development. So developing this mine as to lose 
160 acres of coal would not be the best development. One hundred 
and sixty acres of this land lies east of the joint ownership lands, and 
is reached only through the narrow work on those lands. If this coal 
is ever to be extracted, the pillars in those entries must be left intact 
until such extraction lias been accomplished, for otherwise the coal 
beyond cannot be mined. The pillars cannot be drawn on the retreat 
until ail the coaL behind has been taken out. If the proper and best 
development of the mine included the extraction of this coal, then 
the plaintiff cannot complain of any delay in retreat which was made 
necessary to win this part of the coal, which the best development of 
the mine required to be extracted. The lessees owed the duty to the 
Alabama Minerai Land Company to extract this coal, under the lease 
which was the counterpart of the plaintifï's. 

Défendant has extended its entries, however, beyond the lands se- 
cured to it by the original lease of the Alabama Minerai Land Com- 
pany into lands in section 6, covered by a second lease made to it by 
that Company in 1906, and long after the exécution of the lease in- 
volved in this suit. The entries, so extended, also pass through the 
joint ownership lands. The workings of the défendant, according to 
the évidence, hâve not yet reached the line where the seam cannot be 
mined profitably from the Garnsey side, though closely approaching it ; 
the fifth east entry having probably just reached this line. In view of 
the conclusion expressed, the défendant is within its rights in develop- 
ing the coal in section 6 through the Garnsey mine so long as it does 
not extend its workings beyond the line where the mining of both 
benches of the seam ceases to be profitable. The plaintif? has there- 
fore no ground for complaint because of the delay in the retreat caused 
by the working of the coal beyond the joint ownership lands, either in 
section 7, covered by the first lease, or in section 6, covered by the 
second lease. 

Under this view, the use of the narrow work in the slope and in the 
joint ownership lands by défendant to transport coal from thèse lands, 
though more than 2,500 feet from the slope, and though unauthorized. 
cannot be said to hâve injured plaintiff by delaying the retreat, since 
the delay in retreat has been made necessary by defendant's author- 
ized mining in the lands in section 6, acquired by the amended lease. 
The same delay in retreat would necessarily bave occurred even if 
the entries on the joint property had not been used for such trans- 
portation, and hence such user of them cannot legally hâve caused the 
in jury due to the delay in retreat. 

This disposes of the claim so far as it relates to the development of 
the east side of the mine. 

, [7] The plaintiff also relies on a f allure to properly develop the 
coal on the west side under its lands in section 18. The dispropor- 
tionate development of the west to the east side is apparent from the 
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map. So far as it is due to the proximity of the property line to the 
slope, it affords the plaintiff no ground for complaint, since the slope 
is shown to hâve been properly located, and the closeness of the prop- 
erty line to it necessarily shortened the entries. The development of 
the west side, howèver, has not been carried to its possible limit, and 
this is conceded by the défendant. The excuse for the limited de- 
velopment of this part of the mine ofïered by défendant is the inferior 
character of coal on this side of the slope. The évidence as to the 
quality of coal on this side of the slope is conflicting. I conclude from 
the évidence that the coal in the eighth and ninth west entries and at 
the face of the slope is of inferior quality, and, by itself , unmerchant- 
able. The lease requires royalty to be paid on ail coal of every qual- 
ity and description mined by défendant, which includes ail coal loaded 
out of the mines, whether merchantable or not. The lease does not 
require the défendant to pay for unmerchantable coal, not received by 
it in this sensé. This was decided of a similar stipulation in the case 
of Gaines v. Virginia & Alabama Coal Company, 124 Ala. 394, 27 
South. 477. Nor would the défendant be required to lower the quality 
of merchantable coal from other portions of the mine by mixing it with 
the coal mined elsewhere that was not merchantable, though the mix- 
ture could be marketed at a sacrifice in price. The évidence also rea- 
sonably convinces me that, at the time development was stopped on 
the west side, the appearance of rash in the eighth and ninth west en- 
tries and at the face of the slope justified the belief that the coal in 
that vicinity of the mine was inferior and unmerchantable. 

The évidence does not reasonably satisfy me that there is no sub- 
stantial quantity of merchantable coal under the balance of the plain- 
tifï's lands on the west side, or that it would be proper, on the show- 
ing made, to permanently abandon development work on that side. 
The history of the bad coal on this side seems to hâve been that it oc- 
curred in spots. As much as 100,000 tons hâve been marketed by de- 
fendant from the west side during the period of the opération of the 
mine, and it hardly seems that so large an amount could hâve been 
unmerchantable. The inference naturally to be drawn is that the 
bad coal on the west side is possibly local rather than gênerai. The 
duty of the défendant is to properly develop the coal under the west 
side by extending the slope and entries, or show by further explora- 
tion of the territory that there is not merchantable coal in commercial 
quantities therein. For aught that appears at présent, the défendant 
may hâve reached a bad spot in the eighth and ninth west entries and 
at the face of the slope and stopped development before and without 
having sufficiently ascertained that the bad coal extended over such 
part of the unmined territory on the west side as to justify its com- 
plète and final abandonment. Forfeitures for failure to develop prop- 
erly mines or like properties are even less favored than are forfeitures 
generally; much being left to the discrétion of the operator. In the 
absence of évidence of fraud or bad faith, such forfeitures will not be 
enforced. I think the appearances of bad coal on the west side at the 
time development was stopped on that side relieve the défendant from 
any imputation of fraud or bad faith in stopping development work 
when they did. If a breach of this covenant exists, it is due to a mis- 
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take of judgment only. Willful default or bad faith ought only to be 
predicated on failure to properly develop the west side after the duty 
to do so bas beén made clear to défendant or legally determined. 
Colgan V. Forest Oil Co., 194 Pa. 234, 45 Atl. 119, 75 Am. St. Rep. 
695; Kellar V. Craig, 126 Fed. 630, 61 C. C. A. 366; Benavides v. 
Hunt, 79 Tex. 383, 15 S. W. 396. 

This disposes of ail of the grounds of forfeiture asserted by plain- 
tiff. 

[8] VI. The bill prays for an injunction restraining the défendant 
f rom mining on other seams under the leased lands than the Thomp- 
son seam on which its présent slope is opened and from which alone 
the défendant, as yet, bas mined coal. The bill fails to show imminen- 
cy of the threatened evil sufficiently to make a case for the granting 
of the writ. Counsel unité in requesting a décision of this question 
without regard for the sufficiency of the bill in this respect, and at 
their request the matter is considered. 

The évidence shows that there are a number of workable seams of 
coal on the lands of plaintiff other than the Thompson seam ; one, the 
Helena seam, above, and the others below, that seam. The existence 
of more than one seam on the lands was probably known to the orig- 
inal lessor and lessees; but it seems manifest that the seam which 
gave importance to the property and induced the lessees to enter into 
the lease was the Thompson seam, which had been opened by test 
pits on the leased lands and was already under successful development 
at neighboring mines. The other seams probably came in for little 
attention from the parties to the lease. The language of the lease 
executed to defendant's assignors by the Alabama Minerai Land Com- 
pany is identical with that executed by plaintifï's predecessor. Each 
démises and lets to the lessees the right and privilège of mining coal 
on the land described in it. What coal, the lease does not specify. 
If thèse words in the lease are to be given effect at ail, they must be 
construed, when taken by themselves, to mean any coal under the 
leased lands. If not given this signification, they would be too in- 
definite to confer any rights at ail, for it would be impossible to dé- 
termine from them in what coal, short of the whole or any part of it, 
the right of mining was given by the lease. Stopping at this point, 
the lessees would bave the right, at their option and sélection, to mine 
any coal found under the leased lands. The lease could not be made 
effective otherwise, and a construction that will préserve its efficacy 
will be preferred. 

It is said that the language of the fourteenth section of the lease 
is restrictive of this gênerai grant. The fourteenth section is as fol- 
lows : 

"In the event that the seam of coal opened on sald lands shall fall or 
be worked eut, this contract shall eease and détermine ; and in case o( a 
«ontlnued squeeze or shoiild the seam ôf coal run into fault, the minimum 
l'oyalty is not to be clalmed during the contiiiuance of such squeeze or fàult, 
and royalty is to be patd only on coal mined, provided that the question as 
to whether or not fault is of so serions a nature as to niateriaily interfère 
with the worlilng of the coal, shall be subject to aroltration, if the lessor 
so requires, by mining engineers appointed as pro\ideù in clause 15." 
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Stress is laid by the plaintiff on this language of the stipulation : 
"In tUe event that the seam of coal opened on said lands shall fail or be 
worked eut, this contract shall cease and détermine." 

The Thompson seam was opened by prospecting, and to it this lan- 
guage is to be referred. If the effect of this language is that the 
lease should détermine absolutely upon the exhaustion of the seam 
then opened on the leased land, the intention to confine the lessees to 
this seam would be apparent. The fourteenth section is one inserted 
for the benefit of the lessees. This clearly appears f rom the remain- 
ing stipulations of the section, providing that during opérations, 
through a fault or squeeze in the seam opened, minimum royalty is 
not to be claimed, but only royalty based on the coal actually mined. 
The purpose of providing for the cessation of the lease upon the ex- 
haustion of the seam then opened was to give the lessees the opportu- 
nity of releasing themselves from the payment of minimum royalty in 
that event. This operated exclusively for the benefit of the lessees, 
and, reasonably construed in the light of its purpose, conferred an op- 
tion on them of terminating the lease when the contingency happened. 
On the- one hand, it was immater ial to the lessor from what seam the 
lessees mined the coal, provided it was donc in a workmanlike manner 
and the stipulated royalty paid. On the other hand, it was important 
for the lessees to protect themselves against payment of minimum 
royalty during a 20-year term in the event that the only seam, with 
which they were familiar and which alone they were willing to risk, 
became exhausted before its expiration. The natural outcome of this 
situation of the parties would be a provision authorizing the lessees to 
withdraw from the lease upon the exhaustion of the particular seam ; 
and this construction does no violence to the language of the stipula- 
tion. So construed, the stipulation conferred on the lessees the élec- 
tion to abandon the lease upon the exhaustion of the Thompson seam, 
but does not necessarily operate as a restriction upon the generality of 
the preceding grant to mine any coal under the leased lands. 

In the eleventh section, the lessor carefully reserves the right to 
use the lessee's slopes, headings, entries, and passageways on the leased 
lands for the purpose of allowing him to get access to and mine coal 
"in any other lands of the lessor, not included in this lease," and also 
the right to use the right of way for railroad and tramroads of the 
lessees to develop "other lands belonging to the lessor, which he may 
hereaf ter lease or sell for mining or other purposes," and also the right 
to use any railrpad of the lessees jointly and for a fair considération in 
the event of the development "of said lands (those not included in the 
lease)." The lessor carefully provides in three différent clauses in 
the lease for the mining of coal by him on other lands than those 
leased, but studiously refrains from making any provision for the 
mining by him of any of the remaining seams on the leased lands dur- 
ing a 20-year term. The absence of any similar provisions caring for 
the other seams in the leased lands indicates that the lessor considered 
that he had conferred on the lessees the right to mine ail the seams of 
coal under the leased lands during the lease. 

The terms of a subsequently executed lease between the Alabama 
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Minerai Land Company and the défendant cannot affect the construc- 
tion of the lease in question. Nor can any practical construction be 
derived from the faihire of défendant to mine on any seam other than 
the Thompson seatn, in view of the fact that the évidence shows that 
it has prospected the Helena seam with a view of mining it, and that 
this is the only other seam that has ever been worked by any one in 
the district. 

With the views expressed, a decree will be entered denying the plain- 
tiff the relief prayed for, except for the amdunt of royalties found to 
be due and unpaid, and the amount of compensation plaintiflF is entitled 
to for thé past and future unauthorized use of its narrow wOrk for 
the trànsporting of coal mined in section 6, and to be hereaf ter de- 
termined, and ordering the cause to be retained, if deSireâ by the plain- 
tiff for the renewal of its application hereafter as"it may be advised 
for injunctive relief against the future use ûf such harrow work be- 
yond a reasonàble time to enable the défendant to itiine the remaining 
coal that may be best mined from the Gârnsey side, whieh is identified 
by the évidence as that part of the veiri which admits of profitable min- 
ing from both benches by proper mitiing lidethods. The plaintiff is to. 
be taxed with threë-quarters of the cpists, and the défendant with one- 
quarter, in view of thé proportion of relief granted as compared with 
that prayed for in the bill. 



lu re ^EJVER. 
(District Court D. South Bakota, S. D. February 3, 1912.) 

1. Bankrupicy (§ 27!)*) — Actions— Rightis ov Tiîustee. 

Vnâev BanUriiptcv Act July 1, 1898, c. 541, § 47, subd. "a," cl. 2, 30 
Stat. 557 (U. S. Conip. St. 190i, p. MSS), as amenfled by'Act Cong. June 
25, 1910, e. 412, § 8. 30 Stat. 840, prôviding tha.t a trustée shall occnpy 
the position of a ejïeditor having a lien by légal or équitable proceed-: 
Ings, the trustee^was vested witU ail the rigUts, remédies, and powers 
of a créditer havnig such a lien, with référence to the trustée'» right 
to sue to set aside a chàttel mortgagè gi%'en by the bankrupt more than 
four months prior to the flling of the banljruptcy pétition. 

ÎKd. Note.^-For othër cases, êee Bankruptcy, Cent. Dig. §§ 419-424 ; 
Dec. Dig. § 279.*] 

2. BANKIUJPTCY (§ 184*)— *tlENS— VALIDITY— WhaT LÀW GOVEENS. 

ïhe valldlty of a chfvttel mortgagè given byi a i bankrupt on a stock 
of merchaiidise more than four months bet'ore bankruptcy intervened 
must be determinéd by the law of the state' iù whlch the mortgagè Vvas 
gIven. ■ ' ' 

[Ed. Note. — For other eases, Sée Bankruptcy, Céût. Dig. §§ 275-377; 
Dec. Dig. §-184.*] ; -' . 

3. BaNkeitptcy (§ 178*). ■ 

Where a bankrupt mortgaged, a stock of merohandisè to a bank to se- 
, cure repayment çf advances, aiid, notwlthstanding he deposited tlie prp- 
ceeds of sales made from thé stock In the hank to an amount larger 
thsin the bànk's ihdebtedness; lié •«'as permittéd'to ^ejîtirchase new stoCk 
and tb eheck out the prbceeds dî such sales tor his own beneflt, wlth- 
out being requlred to accurately account to the :bank, and applled but 
a small part of the; proceeds to the liquidation , of the bank's indebted- 

•For othor cases see same topic & § number In Dec. & Am. Digs. 1007 to date, & Rep'r Indexe» 
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ness, the mortgage iinder the South Dakota law was Invalld as to 
the bankrupt's eredltors as a conveyance made wlth intent to hinder, 
deiay, and defraud creditors, though net fraudulent in faet. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. §§ 264-274; 
Dec. Dig. § 178.*] 

In Bankruptcy. In the matter of John Geiver, bankrupt. On 
certificate of the référée to review an order holding invaHd certain 
mortgages given by the bankrupt to secure an indebtedness of the 
Henderson State Bank. Affirmed. 

Gardner, Fairbank & Churchill, for Henderson State Bank. 
Loucks & Mather and Todd & Mayo, for trustée. 

ELLIOTT, District Judge. Upon the 5th day of July, 1911, John 
Geiver, upon his pétition in voluntary bankruptcy, was duly adjudi- 
cated bankrupt. The first meeting of creditors was held on the 17th 
day of July, 1911, and on that date Oscar A. Halseth was duly ap- 
pointed, and subsequently qualified, and ever since has been the duly 
qualified and acting trustée in bankruptcy of the estate of said John 
Geiver. That immediately after such appointment said trustée took 
possession of ail the estate of said bankrupt, including the goods, 
wares, and merchandise described in the mortgage made the subject 
of this controversy. 

Upon the pétition of said trustée for an order to consolidate the 
stocks of merchandise at Vayland, S. D., with the stock located at 
Wessington, S. D., to sell the said stocks so consolidated, both of 
which were then in the possession and custody of the said trustée, 
free and clear of liens and claims, in which property the Henderson 
State Bank of Wessington claimed an interest by way of lien or mort- 
gage. Said trustée further asked for an order marshaling said liens 
and interests determining the validity, extent, and priority. There- 
upon it was ordered by this court that the said Henderson State Bank 
should answer and set up its claims as to said property or forever be 
barred from asserting the same, before Henry A. Muller, Esquire, 
référée of said court in bankruptcy, in the city of Sioux Falls, S. D., 
on the 8th day of August, 1911, at 11 o'clock a. m., and at said time 
and place to show cause why such orders should not be granted and 
such action taken, which order was dated the 31st day of July, A. 
D. 1911. Thereafter an answer to such order to show cause was on, 
to wit, the 8th day of August, A. D. 1911, duly filed in said cause, 
with said référée, claiming a lien upon said stocks of goods under and 
by virtue of the chattel mortgages hereinafter referred to. There- 
after such proceedings were had that the référée, on the 14th day of 
August, A. D. 1911, proceeded to the hearing of the issues involved 
in the claim of said Henderson State Bank ; Oscar A. Halseth, trus- 
tée of said bankrupt, appearing in person and by his attornevs, 
Messrs. Loucks & Mather and Messrs. Todd & Mayo, and the Hen- 
derson State Bank appearing by Messrs. Gardner, Fairbanks & 
Churchill, its attorneys. The référée having heard the évidence ad- 
duced, and the case having been submitted on briefs, and the référée 

•For other cases see same tople & § nxjmbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
193 F.— 9 
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havîng fully considered the same, and being advised in the matter, 
made the following findings of fact: 

(1) That John Geiver was duly adjudicated bankrupt on the 5th day of 
July, 1911, upon a voluntary pétition in that behalf, and on the 17th day of 
July, 1911, Oscar A. Halseth was duly chosen trustée, and on the 20th day 
of July, 1911, duly qualifled, and ever since has been and now Is the duly 
quallfled and acting trustée of said estate, and ever since the said 20th 
day of July, 1911, the said trustée has been and now is in actual possession 
of ail the property described In the pétition of the said trustée and here- 
after deécribed in thèse Findings. 

(2) That the Henderson State Bank is now and at ail tlmes hereinafter 
mentioned has been a banklng corporation duly organized and existing un- 
der and by virtue of the laws of the state of South Dakota, wlth Its prin- 
cipal place of business at the town of Wessington, in the county of Beadle 
and State of South Dakota. And the said John Geiver at the time of the 
adjudication In bankruptcy, and for several years prior thereto, had been 
a résident of said town, county, and state. 

(3) That on or about the 18th day of February, A. D. 1909, the said John 
Geiver purchased a merchandise stock and business in the town of Wes- 
sington, S. D., and, for the purpose of paying a portion of the purchase 
priée of said stock, borrowed from the Henderson State Bank the sum of 
|5,500, whlch said sum the said bankrupt used In the purchase of said busi- 
ness and stock. 

That on said date the said John Geiver for value recelved, as aforesaid, 
made, executed, and dellvered to said bank three promissory notes, in wrlt- 
Ing, dated on that date; one of said notes being for $500, due April 1, 
19C© ; another of said . notes was for $500, due June 1, 1909 ; and another 
of said notes, for $4,500, was payable December 18, 1909 — ail of said notes 
aggregating $5,500, and bearing Interest at the rate of 8 per cent, per an- 
num, payable annually. 

That to secure the payment of said notes the said Geiver, on said date, 
made, executed, and dellvered to said bank a certain chattel mortgage as 
security for the payment of said notes, which mortgage contalned the fol- 
lowing provision: "Hâve granted, bargained, sold and mortgaged and by 
thèse présents do hereby grànt, bargaln, sell and mortgage unto the said 
party of the second part, its successors and asslgns, ail that certain Per- 
sonal property described as foUows, to wit: The entire stock of merchan- 
dise and flxtures now located in a building situated on lot seven, in block 
two, in the town of Wessington, Beadle county, So. Dak., 'known as the 
Berkner Brothers stock.' * * * But in case default shall be made in 
the payment of the above-mentioned sums of money, or any part thereof, 
or the Interest thereon, or any part thereof, or lu case any attempt be.made 
to dispose of, or remove from said county of Beadle, the above-mentioned 
Personal property, or any part thereof, or If at any time said party of the 
second part, Its successors or asslgns, shall deem said debt insecure; then 
in either or any of the above-mentioned cases, the whole amount of the 
above-mentioned sums of nioney and Interest thereon, whlch shall not hâve 
been pald, shall be considered immediately due and payable, and said party 
of the second part, its successors or asslgns, is hereby authorized, by itself 
or agent, to take Immédiate possession of said described Personal property 
whereSoever found, possession of thèse présents or a true copy thereof be- 
ing sufflcient authorlty therefor, and to sell the same at public sale, or 
so much thereof as shall be sufflcient to satlsfy the amount due or to be- 
come due, as the case may be, together with ail the said costs and expenses." 

That said mortgage was duly witnessed by two wltnesses and so execut- 
ed as to entltle the same to be liled for record in the office of the register 
of deeds Of Beadle county, and the Same was so flled on the 19th day of 
February, 1909, at 11 o'clock a. m., and numbered 35,286 In the chattel mort- 
gage Index In the office of said register of deeds of Beadle county, S. D. 

(4) That subséquent to the givlng of said mortgage the said mortgagor 
remalned In charge of said stock of merchandise so mortgaged and sold 



IN BK GEIVER 131 

from the same at retall In the usual course o( business, and deposlted ail of 
the proeeeds of the sales from sald stock In the Henderson State Bank, 
except a few small items of expansé paid out of sald store In cash, and ap- 
plled the proeeeds from said sales to the purchase of new goods to repleii- 
ish, keep up, and Inerease hls stock, and in the payment of about $4,000 of 
Indebtedness previously contracted by him, and lu the payment of the usu- 
al and ordinary expense of couducting sald business, Ineluding rent, clerk 
hlre, taxes, Insurance, repairs, and the llving expenses of hluiself and fani- 

ily. 

That the new goods purchased by the bankrupt, after glving the mort- 
gage herein described, were commlngled with the goods and mercliandlse in 
hls place of business at the time of gitlng the sald mortgage. 

That the moneys deposlted by the sald bankrupt in said Henderson State 
Bank were used by hlm In the payment of the Indebtedness contracted prior 
to the glving of said mortgage and for the payment of Indebtedness con- 
tracted subséquent to the glving of sald mortgage, and the entire ainount 
of ail proeeeds of ail sales made by the sald bankrupt after the exécution 
of said mortgage was at ail times subject to hls check at sald bank, and 
no part of the said moneys derlved from the sales as aforesaid was paid 
upon the notes described herein, except the sum of $500 paid some time 
in the fall of 1909, and three payments of interest, prior to February, 1911, 
ail of whieh was paid out of the proeeeds from the sale of goods as afore- 
said. 

ïhat Bert J. Henderson, the cashier in charge of sald bank, was the per- 
son who negotiated the transaction between the bank and sald bankrupt, 
was the active manager of said bank, and at ail times faniiliar with the 
business methods of sald bankrupt, and from duy to day vislted the store 
of said bankrupt, frequently conferred with him about his business af- 
fairs, carefully scrutinized ail checks coming into said bank drawn by said 
bankrupt, and at ail times knew the business methods of sald bankrupt ; 
and that sald bankrupt was purchasing new goods. conimingling the same 
with the mortgaged stock, and dally selllng out of said stock as aforesaid, 
and applying the proeeeds thereof to the payment of his obligations, and 
In such œanner as the sald bankrupt desired ; and that said bankrupt did 
not apply any of the proeeeds of the sale of sald merchandise to the pay- 
ment of indebtedness secured by said mortgage, except as hereinbefore set 
forth. 

That during the period of time between the 18th day of February, 1909. 
and the 21 st day of February, 1911, the said mortgagor sold from his store 
in Wessington goods of the value of at least .^.50,000, and such sales were 
made out of the new goods purchased by the bankrupt to replenish the 
stock and out of the old goods without any attenipt to distingulsh between 
or account for the property described in the mortgage or to separate the 
old and the new goods. 

(5) That on or about the 12th day of February, 1911, the sald bankrupt. 
with the consent of the said bank, removed goods from the store at Wes- 
sington, in Beadle county, of the value of ll.-WO to the town of Vayland. 
in Hand county, S. D., for the purpose of establishîng another store, and 
added to said stock of gênerai merchandlse a new Une of grocerles of the 
value of about .$500, aud added the same to said stock so removed from 
the original stock at Wessington, and there eonducted a gênerai merchan- 
dise business, until the date of his ad.1udlcation in bankruptcy. 

That on the 21st day of February, 1911, the sald bankrupt was indebted 
to said bank In the sum of $6,0,'}0. That sald indebtedness consisted of a 
balance due on the $5,500 loan of February 18, 1909 ; an overdraft and sonie 
interest accrued upon the $5,500 loan. That the whole amount of sald 
indebtedness was then due and had grown out of the original indebtedness 
of February 18, 190!), and the interest thereon and overdratts drawn ou 
said bank drawn by sald bankrupt. 

That by agreement between the bankrupt and the said Henderson State 
Bank new notes were given represeutiug the entire amount of said indebt- 
edness and for the following amounts, to wit, $4,.530, dated February 21. 
1911, due Deeember 1, 1011, bearlng interest at the rate of 8 per cent, per 
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Sannuin, and $1,500, dated February 21, 1911, due on demand, bearing în- 
terest at 8 per cent, per annum, payable annually. 

That to secure tbe payment of the $4,530 note, tbe bankrupt gave to the 
said Henderson State Bank hls certain chattel mortgage dated the 21st day 
of Februarj', 1911, which mortgage was duly witnessed and executed in 
such manner that the same was entitled to record and was filed in the of- 
fice of the register of deeds in the county of Beadle and state of South 
Dakota on the 24th day of February, 1911, and numbered 39,449. That said 
mortgage contained the folio wing provision, to wlt: "Hâve bargained, grant- 
ed, sold and mortgaged and by thèse présents do hereby grant, bargain, 
sell and mortgage unto the said party of the second part, Its suecessors and 
assigns, ail that certain Personal property described as foUows, to wlt: 
The entlre stock of gênerai merchandise, fixtures, etc., located in a building 
on lot number seven (7), block number two (2) in the town of Wesslngton, 
Beadle county, South Dakota. Said stock conslsts of a gênerai Une of dry 
goods, groceries, boots and shoes, rubber foot wear, hats and caps, gloves 
and mittens, men's and boys' clothing and furnlshing goods, ladies' elothing 
and furnishing goods, fur coats, etc. The fixtures include National cash 
register, large office safe, counter and floor show cases, Computing scales, 
and stoves, desks, etc." 

That to secure the payment of the note for -$1,500, the said bankrupt 
made, executed, and deïivered to the said Henderson State Bank his certain 
chattel mortgage which was duly witnessed and executed so as to entitle 
the same to be filed in the office of the register of deeds of Beadle county, 
S. D., and the same was so filed on the 24th day of February, A. D. 1911, as 
No. 275 chattel mortgage index, No. 8^^. That said mortgage contained the 
folio wing provision, to wlt: "Hâve bargained, granted, sold and mortgaged, 
and by thèse présents do hereby grant, bargain, sell and mortgage unto the 
said party of the second part, its suecessors and assigns, ail that certain 
Personal property described as follows, to wit: The entire stock of mer- 
chandise consisting of groceries, dry goods, boots and shoes, rubber goods, 
clothing, hats, caps, gloves and mittens, and in tact ail goods usually kept 
in a gênerai store, also ail fixtures, such as scales, show cases, stove, meas- 
ures, etc. AU located in a building bullt on lots flve (5) and six (6), block 
one (1), town of Vayland, Hand county, South Dakota." 

That each of said mortgages contained the foUowing provision, to wit: 
"But in case default shall be made In the paymeut of the above-mentioned 
sum of money, or any part thereof, or the iuterest thereon, or any part 
thereof, or in case any attempt be made to dispose of, or remove from 
said county of Hand, the above-m^ntioned Personal i)roperty, or any part 
thereof, or if at any time said party of the second part, its suecessors or 
assigns, shall deem said debt insecure, then in either or any of the above- 
mentioned cases the whole amount of the above-mentioned sums of money 
and interest thereon, which shall not hâve been paid shall be considered 
immediately due and payable, and said party of the second part, its sue- 
cessors or assigns, is hereby authorized, by itself or agent, to take immé- 
diate possession of said described Personal property wheresoever found, pos- 
session of thèse présents, or a true copy thereof being sufiicient authority 
therefor, and to sell the same at public sale, or so much thereof as shall 
be sufiicient to satisfy the amount due or to become due, as the case may 
be, together with ail the said costs and expenses pertaining to the notify- 
ing and interviewing said party of the first part, taking, keeplng, advertis- 
ing and selling of said described Personal property." And in each of said 
mortgages the mortgagor acknowledged receipt of a copy thereof. 

That after the exécution of the said mortgages on the 21st day of Feb- 
ruary, 1911, the mortgagor and bankrupt remalned in possession of said 
stock of goods. The bankrupt operating the business at Wesslngton, and 
hls son operating the business at Vayland, and ont of the business at Wes- 
slngton the bankrupt sold, in the usual course of trade, from the stock as 
It was then constituted, between $5,000 and $6,000 worth of merchandise, 
and deposited the proceeds of such sales in the Henderson State Bank, and 
checked out the proceeds so made, and paid the same upon obligations then 
due, and for running expenses, llving expenses of himself and family, and 
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other charges iueideiit to the business. He also replenishecl the stock with 
purchases of new goods, but the amount thereof I am unable to state. That 
practically ail of the proceeds of the said stock of goods at AVessiiigton were 
deposited in the said Henderson State Bank, and said funds were drawn 
out of said bank and applied to the purposes aforesaid by eheck on said 
bank, and by means of said checks the said bank was advised as to the 
manner in vvhlch the banknipt was disburgjng the proceeds from snch sales. 

That during the entire period from February 21 to May 10, 1911, the ac- 
count of said bankrupt at said bank was overdrawn, and at no tinie aft- 
er May 10, 1911, did the balance in said bank to the crédit of said bank- 
rupt exeeed the sum of .$390.87. ïhat said bank knew that said bankrupt 
was selling goods from bis stocks at Wessington and Vayland and made no 
objection thereto, and did not require said bankrupt to account to it for 
the proceeds of said sales, nor did it require an aceounting at any time of 
the sales made by said bankrupt, nor apply any part of the proceeds of such 
sales to the payment of the indebtedness of said bankrupt to it. 

That after the exécution of the said mortgage on the Vayland stock as 
hereinbefore set out, said bankrupt renjained in possession thereof, and, 
through his agent, made sales thereof at retail in the regular course of busi- 
ness and from the proceeds of such sales replenlshed the stock of goods, 
paid the expenses of conducting the l)usiness, consistlng of rent, clerk hire, 
Insurance, and other expenses. That practically ail the proceeds of such 
sales at Vayland were dejiosited by said bankrupt in the bank at Vayland 
and were drawn out by him by check upon said bank; and that said Hen- 
derson State Bank knew that sales were being made by said bankrupt from 
said Vayland stock, and the proceeds thereof applied as hereinbefore set 
out and made no ob.1ection thereto, and did not re()uire the bankrupt to ac- 
count to It for the proceeds of said sales. That the amount of the sales 
from said stock at Vayland subséquent to February 21, 3011, was about 
$583.39. 

(6) That said mortgages and each of them glven on the 21st day of Feb- 
ruary, 191], as hereinbefore set out, were given to secure a bona flde in- 
debtedness then due and owiug from said bankrupt to said bank, and were 
given for the benefit of said bank in securing to it the payment of said In- 
debtedness. That said mortgages and each of them were given for the pur- 
pose and witli the intent on the part of the bankrupt, and received by the 
bank with the intention on the part of both said bankrupt and said bank, 
to hinder, delay. and defraud the creditors of said bankrupt In the collec- 
tion of their debts, and for the purpose of giving to said bank a préférence 
over the other creditors of said bankrupt. 

(7) ïhat If the said Henderson State Bank had required the application 
of the proceeds of the sale of said mortgaged stocks ineluded in the mortgage 
given on the ISth day of February, 1900, or the mortgages glven on the 23st 
day of February, 3911, the said mortgages would hâve been fully satlsfled 
and paid. 

And from the foregoing findings of fact, the référée made the fol- 
lowing conclusions of law: 

1. That the bankrupt is .lustly indebted to the Henderson State Bank of 
Wessington In the sum of .$0,030, with interest thereon at the rate of 8 per 
cent, from the 21st day of February 1931. 

2. That the mortgage securing the note for S4,ô30, dated February 21, 1913, 
and the mortgage securing tlie note for $1,-500, dated February 21, 1911, 
were given, made, and accepted for the purpose and with the intention on 
the part of the bankrupt and Henderson State Bank, of Wessington, S. 1)., 
to hinder, delay, and defraud the other creditors of said bankrujit ; and each 
of said mortgages are fraudulent and void, and the lien of said mortgages 
ought to be vacated and set aside as to ail property described therein, and 
to which the trustée Is entitled va this matter. 

And the référée thereupon entered an order considering and ad- 
judging that the mortgage given by the bankrupt on the 21st day of 
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February, 1911, securing the payaient of a note for $4,530 of even 
date therewith, due December 1, 1911, purporting to be a lien upon 
the entire stock of gênerai merchandise, flxtures, etc., located in a 
building on lot No. 7, block I^o. 2, in the town of Wessington, Beadle 
county, S. D., and the mortgage of even date therewith securing the 
payment of a note of $1,500, due on demand, purporting to be a lien 
upon the entire stock of merchandise, consisting of groceries, boots 
and shoes, rubber goods, clothing, hats, caps, gloves and mittens, also 
ail fixtures, located in the building on lots 5 and 6 in block 1, in the 
town of Vayland, Hand county, S. D., and each of said mortgages 
were wholly null and void, and the lien thereof thereby vacated and 
set aside, and that neither of said mortgages should constitute a lien 
upon any part or portion of the property described in either of said 
mortgages, and constituting a part of the estate now in the hands of 
the trustée. 

It was further in like manner ordered and decreed that the claim 
of said Henderson State Bank should be, and the same was thereby, 
allôwed as an unsecured claim for the full sum of $6,030, and in- 
terest thereon, from the date of the note. 

Thereupon the said Henderson State Bank, by its said attorneys, 
filed its pétition for review, in substance as follows (omitting title) : 
To the Honorable Henry A. MuUer, référée in bankruptcy: 

The Henderson State Bank, a corporation, being dissatlsfled with the 
findings of fact, conclusions of law, and order made by said référée in the 
above-entltled matter on the 8th day of September, A. D. 1911, whereln said 
référée found that those two certain chattel mortgages, owned by said bank 
herein, upon two stocks of merchandise and the tixtures of said bankrupt 
located, respectively, at Wessington, S. D., and Vayland, S. D., were given 
by said bankrupt to said bank with the intent ou the part of both said bank- 
rupt and said bank to hinder, delay, end defraud the creditors of said 
bankrupt, and whereby it is ordered and adjudged that said mortgages and 
each of them are wholly null and vold and the lien thereof vacated and set 
aside, hereby 'pétitions the said référée to certify the said matter to the 
judge of said District Court for review upon both questions of law and fact. 
And the said Henderson State Bank says there are manlfest errors in 
said findings of fact and conclusions of law and order in the following par- 
tlculars: 

Assignments of Error. 

(1) The référée erred in mailing ail that portion of findings of fact Nos. 3 
and 4, except in so far as he fouiid that on or about the 18th day of Febru- 
ary, A. D. 1909, said bank loaned to said bankrupt the sum of $.5,500, for 
the reason that ail other portions of said findings are inniiaterial. It ap- 
pearlng from the évidence that the two mortgages in question were given 
more than four months prior to the adjudication of said John Geiver as a 
bankrupt, aiid were duly filed for record more than four months prior to 
said date and were given in good faith and to secure a bona fide indebted- 
ness due from said John Geiver to said bank. 

(2) Thé référée erred in making flnding of fact No. 7, in so far as said 
fluding purports to flnd certain facts with référence to a mortgage dated 
February 18, 1909. The same is Immaterial for the reason that said mort- 
gage was fully paid, satlsfied, and discharged at the time of the exécution 
of the two mortgages dated February 21, 1911, and the said two mortgages 
February 21, 1911, were given to secure valid subsisting and bona fide in- 
debtedness due to said bank, and were given and duly filed more than four 
months prior to the ad,1udicatlon in baukruptcy, and in so far as the said 
finding purports to make certain findings with référence to said mortgages 
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of Februnry 21, 1911, the same is immaterial for tlie reason tliat the nndls- 
piited évidence shows that ail proceeds from sales of stocks covered by said 
iiiortgaj,'es were applied in the payment of legitimate and reasonàble èx- 
penses of condncting the two stores of said bankrupt at Wesslngton, S. D., 
and 'S'ayland, 8. D.. respectlvely, in necessary and reasonable expenses of 
suijporting the faniily of said bankrupt and in the purchase of new goods 
to replenish said stocks, and that at no tlme subséquent to February 21, 1911, 
did said bank hâve on hand a sufficient sum of nioney resulting fron> the 
proceeds of such sales to make a payment upon said niortgages. 

Ç.i) The référée erred, in finding paragraph No. ô of his flndlngs of fact, 
on page 8, that "the bankrupt operating the business at Wesslngton, S. D., 
and his son operating the business at Vayland, S. D., and eut of the business 
at Wesslngton, S. D., the bankrupt sold in the usual course of trade from 
the stock as it was then constltuted, between $5,000 and $6,000 worth of 
merchandise," for the reason that said finding is contrary to the évidence 
which shows that the amount of sales so ruade from said stock of merchan- 
dise at Wesslngton was approximately $4,000. 

(4) Said référée erred in that portion of his finding of fact No. 6 vvhleh 
reads as follows: "That said mortgages and each of them were given for 
the purpose and with the intent on the part of the bankrupt, and recelved 
by the bank with the intention on the part of both said bankrupt and said 
bank, to hinder, delay, and defraud the creditors of said bankrupt in the col- 
lection of their debts, and for the purpose of giving to said bank a préférence 
over the other creditors of said bankrupt"— for the reason that said portion 
of said finding of fact is not sustaiued by the évidence and is contrary to the 
évidence and is Inconsistent with the other flndings of fact of the court 
miade berein, and that the évidence shows and the court finds that the said 
mortgages were given by said John Geiver to said bank to secure a bona flde 
indebtedness due and owing to said bankrupt to said bank, and were given 
for the benefit of the said bank of securing to It the payment of said in- 
debtedness, and that the évidence shows that neither of the said mortgages 
were given by said bankrupt with the intent on his part to hinder, delay, 
or defraud his other creditors in the collection of their debts, and that 
neither of said mortgages were recelved by said bank for said purposes, and 
for the further reason that said mortgages did not constitute a préférence 
In favor of said bank as against the other creditors of said bankrupt, having 
been given and filed more than four nionths prior to the adjudication in 
bankruptcy. 

(5) The référée erred in making conclusion of law No. 2, for the reason 
that the same is not sustained by and is inconsistent with the flndings of 
fact niade by said référée and is not sustained by and is contrary to the 
évidence, in that said évidence shows, and the référée has found, that the 
mortgages of said bank, given on the 21st day of February, 1911, were giv- 
en tp secure a bona fide indebtedness then due and owing to said bank and 
were given for the benefit of said bank in securing to It the payment of said 
indebtedness, and the évidence further shows that said mortgages were given 
in good faith by said bankrupt and were not given for the purpose or with 
the Intent on the part of either said bankrupt or said bank of hindering, de- 
laying, or defrauding other creditors of said bankrupt in the collection of 
their debts or to cover up said property and proteet said bankrupt from the 
clalnis of his other creditors, and that said mortgages and each of them 
are not fraudulent. 

(6) .Said référée erred In making and entering his order herein orderiug 
and adjudging that said mortgages of the said bank, dated on the 21st day 
of February, A. D. 1911, upon the said stock of goods of said bankrupt, were 
wholly nuU aiid void and vacatlng and setting aside the lien thereof, for 
the reason that said order is not based upon or sustained by the flndings of 
fact màde by said référée or by the évidence herein, for the reason that it 
appears from said flndings of fact and the évidence herein shows that said 
mortgages, and each of themi constitute a valld lien against said stocks of 
merchandise to secure to said bankrupt the payment of the sum of $6,030. 

(7) The référée erred in failing to find finding of fact No. 10, proposed by 
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sald bank to the effect that sald mortgages and each of them, given on the 
2lsti dfty of February, A. D. 1911, were not glven for the purpose or wltb the 
latent on the part of either said bank or sald bankrupt of hindering, delay- 
Ing, or defrauding other credltors of said bankrupt or to cover up the 
propierty of said bankrupt ifrom the claims of other credltors, and said mort- 
gages and each of them are not fraudulent, for the reason that sald finding 
Is sustained and proven by the évidence, 

(8) The référée erred in f ailing to flnd flnding Ho. 11, proposed by said 
bank, to the effect that sald banlc with reasonable and proper assistance can 
sélect from the stocks of goods and flxtures and merchandlse of said bank- 
rupt, at Wessington, S. D., and at Vayland, S. D., the flxtures and merchan- 
dlse whlch constltuted a part of the flxtures or stock of goods at each of 
sald stores on the 21st day of February, A. D. 1911, and separate the same 
from the stocks of goods and flxtures acqulred subséquent to sald date for 
the purpose of applying stocks and flxtures on hand at sald date to the liens 
of th^-two mortgages of said bank. 

Wherefore, said bank prays that sald reiferee certify the said matter to 
the judge of thls court for a revlew , upon ail questions of law and fact 
herein, and your petltloner wlll ever pray. 

Thereupon thè référée prepared a statement of the case and cer- 
tified the questions inyolved, together with the testimony, findings of 
fact, and conclusions of law, so that said order may be reviewed. 

I hâve set forth the findings of the référée in full, together with 
the objections and exceptions pf the Henderson State Bank to such 
findings and conclusions of law, with the thought that by viewing the 
findings and conclusions of: the référée as a whole, and then taking 
the exceptions and viewiiig them together, the real question at issue is 
presented ttiore clearly and with greater certainty and definiteness 
than would be possible considering the findings that are excepted to 
separately, with the exception thereto. 

The bank has excepted to a certain portion of findings of fact num- 
bered 3, 4, 6, 7, and 8, triade by the référée. 

After a careful considération of ail of the testimony, taken before 
the référée and certified for review, I,, in ail things, agrée with the 
learned référée, and find ail of thèse findings are supported by the 
testimony in the case. While it may be admitted that there is some 
coritroversy with référence to the matters at issue, I am satisfied the 
weight of évidence is in favor of the findings of the référée. Un- 
tess the finding of the référée is clearly against the weight of évi- 
dence, this court will not disturb it, ' and, there being évidence to 
sustain thèse various findings of fact, the exceptions thereto will be 
overruled. , ^ 

Exceptions were also further taken to conclusion of law No. 2 
above set forth, for the reasons named in paragraph 5 of the pétition 
for review aboVe Set forth. An exception Wàs also taken to the en- 
tering of the order and thejudgment above set forth, as set forth in 
paragraph 6 of said pétition for review. A further ejççeption was 
taken to the failure of the référée to find proposed finding of fact No. 
10, proposed by the bank, aiid in f ailing to find proposed finding 
No. 11, to the effect set forth in paragraph 7 and paragraph 8 of the 
pétition for review aboyé set fqrth. 

Thèse are no.t considered separately for the reason that in the view 
I take oï this controversy the questions presented hère for déter- 
mination are: 
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(1) Wliat is the position of this trustée with référence to thèse 
chattel mortgages given more than four months prior to the filing of 
the pétition in bankruptcy? 

(2) Are the mortgages of the Henderson State Bank, dated Feb- 
ruary 21, 1911, void as to the merchandise in the hands of the trus- 
tée, covered by said mortgage? 

(3) Upon what lavv does the validity of thèse mortgages dépend? 
[1] Taking them up in order, under section 47, subd. "a," cl. 2, as 

amended by the act of June 25, 1910, this property, having come into 
the custody of the court, and being claimed by the Henderson State 
Bank, the trustée is vested with ail the rights, remédies, and powers 
of a créditer holding a lien by légal or équitable proceeding thereon. 

It follows that thèse chattel mortgages which would hâve been 
binding upon, and could hâve been enforced between the mortgagor 
and the mortgagee, and therefore could hâve been enforced between 
the parties hereto, prior to the amendment of the bankruptcy law of 
A. D. 1910, no longer necessarily bind the trustée. His position is 
no longer the same as that of the bankrupt, but he is now in the posi- 
tion of a creditor holding a légal or équitable lien, and in the case 
at bar the chattel mortgages are to be interpreted exactly as if the 
trustée was a creditor holding such lien. In re Franklin Lumber 
Co. (D. C.) 187 Fed. 281 ; In re Adolph Nelson (D. C.) 191 Fed. 233, 
filed August 8, 1911. 

[2] Answering the third question above stated, the validity of this 
mortgage dépends upon the law of the state of South Dakota. Davis 
v. Crompton et al, 158 Fed. 735, 85 C. C. A. 633. See citations 6 
Cent. Dig. Bankruptcy, § 275 ; Etheridge v. Sperry, 138 U. S. 266, 
11 Sup. Ct. 563, 35 L. Ed. 171; Morse et al. v. Riblet (C. C.) 22 
Fed. 501. 

One of the mortgages of February 21, 1911, under considération 
hère, is in words and figures as follows, to wit: 

Chattel Mortgage. 
Know ail men by thèse présents: 

That I, John Geiver, of section No. 6, township No. 111 N., range No. 65 
W., county of Beadle, South Dakota, party of the first part, in considération 
of the snm of forty-flve hundred thirty & No-lOO dollars, to uic in liand paid 
by the Henderson State Bank, of Wessington, South Dakota, party of the 
second part, the reeeîpt whereof is hereby confessed and acknowledged, hâve 
bargained, granted, sold and mortgaged, and by thèse présents do hereby 
grant, bargain, sell and mortgage unto the sald party of the second part, 
its successors and assigns, ail that certain Personal property described as 
follows, to wlt: 

The entire stock of gênerai merchandise, fixtnres, etc., located in a build- 
ing in lot numiber seven (7), block number two (2) in the town of Wessington. 
Beadle county, South Dakota. 

Said stock eonslsts of a gênerai line of dry goods, groceries, boots and 
shoes, rubber footwear, hats and caps, gloves and nilttens, uien's and boys' 
clothmg and furnlshing goods, ladies' clothing and furnishing goods, fur 
coats, etc. 

The fixtures Include National cash register, large office safe, counter and 
floor show cases, Computing scales, and stoves, desks, etc. 

And the said party of the first part hereby represents especlally for the 
pui-pose of obtaining from said party of the second part tlie above-men- 
tioned sum of money that ail and every part of the above-described Personal 
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property Is In his possession in town number 11 N., range number G5 W., 
çounty of Beadle, South Dakota ; that lie is tlie sole, absolnte and exclusive 
owner of every part tliereof, and tbat every part thereof Is t'ree of ail liens , 
and incumibrances whatsoever. New tlie coudition of the above obligation 
Is such that if the said party of the first part shall well and trnly pay to 
the said party of the second part, its successors or assigna, the said sum of 
money and interest when it shall become due, aecordliig to the terms of 
one certain promissory note exeeuted by said party of the flrst part and 
payable to the said party of the second part, or order, viz.: One note for 
$4,530.00 dated February 21, 1911, payable on or before December 1, 1911. 
Then thèse présents shall be void. But in case default shall be made In 
the payaient of the above-mentioned sunii of money, or any part thereof, or 
the Interest thereon, or any part thereof, or in case any attempt be made 
to dispose of, or remove from said county of Beadle the above-mentioned 
Personal property, or any part thereof, or if at any time said party of 
the second part, Its successors or asslgns, shall deem said debt insecure, then 
in either or any of the above-nientloned cases the whole amount of the above- 
mentioned sum of money and interest thereon, which shall not hâve been 
paid shall be cousidered imniediately due and payable, and said party of 
the second part, its successors or assigns, is hereby authorized by itself or 
agent, to take inmiedlate possession of said described Personal property 
wheresoever found, possession of thèse présents, or a true copy thereof be- 
Ing sufflcient authority theref or, and to sell the sanie at public sale, or so 
inueh thereof as shall be sufflcient to satisfy the amount due or to become 
due, as the case may be, together with ail the said costs and expenses per- 
taining to the notifying and interviewiug said party of the first part, taking. 
keeping, advertising and selling of said described personal property. Said 
party of the flrst part hereby waives deniaud and personal notice of the 
time and place of sale. If from any cause said property shall fail to sat- 
isfy said debt, interest and costs, said party of the flrst part hereby cove- 
nants and agrées to pay the deflciency in money on the completion of the 
foreelosure of this luortgage. 

Wltness niy hand this 21st day of February, 1911. 

I, John Gelver, niortgagor, do hereby acknowledge that I hâve reeeived a 
full, true and complète copy of this instrument vrlthout additional cost. 

[Signed] John Geiver. 

Signed and delivered in présence of: 
Maude Anderson. 
M. W. Balfour. 

The other mortgage is the same in form and only différent in the 
amount secured thereby and in the description of the place of the 
location of the property. Thèse mortgages were both filed for record 
in the office of the register of deeds imniediately after exécution. 
' Upon the vàlidity of thèse mortgages dépends the validity of the 
lien claimed by thç bank. 

The validity of thèse mortgages must be tested by the law of the 
State of South Dakota, covering chattel mortgages, and in niy judg- 
ment, under the facts found by the référée herein, were clearly void 
as against cfeditors of the bankrupt. 

[3] The .S.upreme Court of the state of South Dakota has been 
libéral in construing chattel mortgages on stocks of merchandise and 
has recognized as valid the appointment of the mortgagor as sales 
agent, with permission to use the proceeds in paying himself a rea- 
sonable compensation and in certain cases in buying a limited amount 
of new goods to keep up the stock, where the mortgage covers after- 
acquired stock, to préserve the security, but always requiring an ac- 
curate accounting and application of proceeds to the mortgage in- 
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debtedness, holding such an agreement as was sought to be proved by 
the Henderson State Bank in this case prima facie fraudaient. 

The "understanding" (oral) claimed by the mortgagee is not suf- 
ficient to sustain the validity of this mortgage, in the light of the rela- 
tion of the parties to this nrortgage, the knowledge of the mortgagee 
of the sales of property, the knowledge of the mortgagee of the dis- 
position of the moneys received upon such sales by the mortgagor, 
the same having been drawn from his bank, the fact that no account- 
ing was ever made or demanded, leaving this record, upon the facts 
found, in such condition that it shows the mortgagee recognized the 
right of the mortgagor to appropriate the proceeds of sales without 
any limitation or restriction on the part of the mortgagee, with no 
undertaking upon. the part of the mortgagor, either express or im- 
plied, that such proceeds or any part of the same should be reinvested 
in goods and that the mortgagee would bave a mortgage upon such 
goods so purchased. 

Upon the face of the record thèse mortgages constitute a plenary 
license to the mortgagor to possess, manage, and sell the mortgaged 
property, subject only to the conditions set forth in the mortgage and 
the implied license on the part of the mortgagee to the mortgagor to 
sell in the usual course of trade at retail without limitation as to 
quantity or terms of sale. 

The décisions of the Suprême Court of South Dakota hâve over 
and over again held such mortgages presumptively fraudulent and 
void as to creditors. Greeley v. Winsor et al., 1 S. D. 117, 45 N. W. 
325, 36 Am. St. Rep. 720; Black Hills M. Co. v. Gardiner et al., 5 
S. D. 246, 58. N. W. 557 ; F. Meyer B. & S. Co. v. C. Shenkberg Co. 
et al., 11 S. D. 620, 80 N. W. 126; In re Platts (D. C.) 110 Fed. 126; 
Egan St. Bank v. Rice, 119 Fed. 107, 56 C. C. A. 157. 

When the mortgagor, by an arrangement, express or implied, is 
permitted to continue in possession of, and sells, a mortgaged stock 
of goods, shifting in their nature, at retail, for his own benefit, the 
mortgage is unavailing against his creditors. The law will not aid 
a party to directly or indirectly continue to dispose of his property 
to a créditer with a secret réservation to himself, not apparent upon 
the paper but existing in paroi. First Nat. Bank of Pierre v. Com- 
fort, 4 Dak. 167, 28 N. W. 855, 856. 

. The only showing that. the Henderson State Bank made justifying 
its claim clearly confirms the finding of the < référée that no attempt 
was made to carry out any understanding or agreement, even admit- 
ting that there was one, that would bring the parties to this mortgage 
within the terms implying good faith upon their part, under the déci- 
sions of the Suprême Court of the state of South Dakota above set 
forth, and numerous othérs. There is practically no controversy in 
the testimony of the mortgagor and the mortgagee with référence to 
the possession of the mortgaged property in the mortgagor with the 
right to dispose of it, and yet do it in the ordinary course of trade, 
with knowledge on the part of the mortgagee that he depositéd thè 
proceeds in the bank and disposed of it as he liked, with no knowledge 
on the part of the mortgagee even as to the amount that the mort- 



140 . 193 FEDERAL REPORTER 

gagor converted for the support of his family, no pretended knowl- 
edge of what was donc with any of the proceeds except the small 
payment that was made to the bank, while it is conceded that many 
times the entire mortgage indebtedness, in goods, were sold and the 
proceeds deposited in the bank between the date of giving the iirst 
mortgage, of which the second notes and mortgage were but a renewal, 
and the date of the fihng of the pétition in bankruptcy. It is conceded 
that the rnortgagor never rendered any statement of expense of car- 
rying on the business, so that the bank would know what the actual 
sales amounted to over and above expenses. The mortgagor paid no 
more attention to paying the notes of the Henderson State Bank than 
he did any other creditors. In fact, it is conceded, upon tîie face of this 
record, that the mortgagee knew of the deposit of large amounts of 
money in the bank and of the paying of other creditors by the mort- 
gagor with the proceeds of the sales of said property, paying little, 
if anything, of such proceeds upon the indebtedness to the bank. 

I do not hold that the facts found by the référée and as outlined 
above show indisputably an intention of defrauding his creditors, by 
any dishonest act; but, for the purposes of this case, we are to dé- 
termine the intent of this mortgagor, and under the testimony of the 
mortgagor and the mortgagee, with the reasonable inferences to be 
drawn therefrom, the debtor must hâve intended the natural and rea- 
sonable resuit of his actions. That such a mortgage, manipulated, as 
thèse mortgages were, by this mortgagor and mortgagee, operated to 
hinder and delay the creditors of the mortgagee, need not be argued. 

The statute of the state of South Dakota clearly recognizes the dis- 
tinction between the mère intent to hinder and delay creditors and the 
intent to defraud. It makes void ail conveyances made with intent to 
hinder, delay, or defraud creditors. This language implies that the 
intent to defraud is something distinct from the mère intent to delay, 
Pilling v. Otis, 13 Wis. 497; In re Platts, 110 Fed. 132. 

The actual transaction between the bank and the mortgagor, re- 
vealed by the findings of fact and conclusions of law made by the 
référée herein, supported by the record, in my judgment constituted 
a légal fraud which made void the mortgage as against the creditors 
of the mortgagor, the bankrupt herein. It follows that the order 
sought to be reviewed should be in ail things affirmed, the findings 
of fact and conclusions of law made by the référée should be sus- 
tained, and that an order be entered to this eflfect. 



In re KAY-TEB FILM EXCH. 

(District Court, S. D. Callfornla, S. D. August 21, 1011.) 

No. 564. 

Bansbuptct (§ 138*) — Personal Propbbtï— Réclamation— Leases. 

Where petltioner, a manufacturer of moving picture films under a pat- 
ent licerise, leased a quantity of films to the bankrupt, a film exchange 
which furnished films to movlng picture shows, the title at ail times re- 
malning in petltioner, it was entitled to recover from the bankrupt's 

•For other cases see same toplc & S numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



IN EE KAT-TEE FILM EXCH. 141 

trustée a quantity of films leased to the bankriipt more than four months 
before bankruptcy. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 138.*] 

Tn the matter of bankruptcy proceedings of the Kay-Tee Film Ex- 
change. On pétition of the Lubin Manufacturing Company for the 
réclamation of 29 réels of films. On pétition to review a referee's 
order granting relief prayed. Affirmed. 

Following are the report, findings, and order of Référée Lynn 
Helm : 

The petitioner, Lubin Manufacturing Company, bas filed a pétition hereln 
for the réclamation of 29 réels of moving pictures. The matter is heard 
xipon an agreed statement of facts as to the leasing of the moving pictures 
in question to the Kay-Tee Film Exchange, a corporation, bankrupt, and 
upon a statement of facts as to the patent situation as it is stipulated would 
be testified to by the secretary of the Motion Picture Patents Company. From 
thèse It appears that the petitioner, the Dubin Manufacturing Company, is 
a corporation of the state of Pennsylvania and bas its principal office in 
Philadelpbia, and the Kay-Tee Film Exchange is a corporation of the state 
of California in thls district. 

The Kay-Tee Film Exchange was ad,1udicated a bankrupt on the 27th day 
of September, 1910, and Charles II. McClure is the qualified and acting 
trustée of sald bankrupt estate, and as such trustée is in possession of the 
motion pictures or réels described in the pétition for reclan)ation. 

The Motion Picture Patents Company is a corporation organized and ex- 
isting under the laws of New Jersey and is the owner of certain letters pat- 
ent of the United States granted for inventions relating to the manufacture 
of films for photographing objects in motion and to apparatus for taking 
motion picture photographs and for reproduclng or exhibiting such pictures. 
Such pictures, when made for reproduction, are photographed or printed on 
transparent strips of film .ind are commonly designated as motion pictures 
or motion picture films or réels. The Motion Picture Patents Company does 
not manufacture, sell, or use such motion pictures, but has licensed others, 
including the petitioner, to manufacture such pictures and to lease, but 
not to sell, such motion pictures to licensed exchanges whleh hâve been li- 
censed by the Motion Picture Patents Company to sublet such motion pictures 
to exhibltors or ovvners of motion picture shows, as In turu hâve been li- 
censed by the Motion Picture Patents Company to exhibit the same. The 
Kay-Tee Film Exchange, bankrupt, was an exchange duly licensed by the 
Motion Picture Patents Company July 17, 1909, which llcense is flled in 
this proceeding; but such license was canceled In accordance with the ll- 
cense agreement July 19, 1910. 

The motion picture films or réels mentioned in the pétition for réclamation 
were manufactured t)y the petitioner in accordance with the terms of the 
llcense granted to the petitioner by the Motion Picture Patents Company 
and were dellvered to the petitioner by the bankrupt upon terms and con- 
ditions of the llcense agreement of the Motion Picture Patents Company to 
the Kay-Tee Film Exchange, dated July 17, 1909, among which terms and 
conditions are thèse, naniely: 

(a) That the ownershlp of each licensed motion picture shall remain in 
the licensed manufacturer or importer from whom It may bave been leased 
by the licensee, such llcense for any motion picture to termlnate on the 
breach of such llcense agreement in regard thereto and the manufacturer 
or importer shall bave the right to immédiate possession thereof. 

(b) That on the Ist day of every month, commencing seven months from 
the Ist day of the month on which the license agreement is executed, there 
shall be returned to the manufacturer an équivalent of motion picture fllm 
of the same manufacture, unless proof of destruction or loss is made. 

(c) That whenever the agreement is terminated the right to possession of 
ail the licensed motion pictures shall revert to the manufacturer 20 days 
after notice of such terminatlon. 

•For otber casea see aame topic & § number In Dec. & Am. Digs. 1907 to dat«, & Rep'r Indexes 
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>Each of the motion picture films or réels mentloned in the pétition here- 
in was sent to the bankrupt by the petitloner lu a box or container, and 
each box or container had thereon, at the time of the shipment or Ôeliv- 
ery to the bankrupt, a label In words as foUows: 

"566 Licensed Motion Picture Manufactured, leased by and the property 
of Lubin Manufacturing Co., Pa., U. S. A. Patented in U. S., August 31, 
1897 ; reissued Jan. 12, 1904. The inclosed motion picture is leased only and 
upon the following terms and conditions: 

"(1) That the lessee shall not sell or otherwise dispose of the saine out- 
rlght, but shall bave only the rlght to sublet or use such motion picture. 

"(2) That the lessee shall permit such motion picture to be exhiblted only 
on motion picture projectlng machines licensed by the Motion Picture Pat- 
ents Company of New Jersey, under its patents covering such projectlng ma- 
chines. 

"(3) That the lessee shall not bave the right to sublet such motion picture.s 
untll such lessee bas entered into an agreement iu writing with the Motion 
Picture Patents Company containing terms and conditions to be preseribed 
therein by It, and only while such lessee compiles with ail sucli terms and 
conditions and while such agreement remains in full force and efCect. 

"(4) That the lessee or user thereof shall not make or permit others to 
make any reproduction, commonly known as a 'dupe,' of such motion picture 
or any other motion picture containing the inventions of the above reissued 
patent. 

"(5) That the lessee or user thereof shall not remove the trade-mark or 
trade-name or title therefrom. 

"(6) That the violation of any of the foregoing conditions, including the 
terms and conditions of the agreement referred to in 3, entitles the lessor to 
immédiate possession of this motion picture, without liability for any price 
which the lessee, or the person in whose possession it is found, may hâve 
paid therefor." 

Accompanying the shipment was a bill for money to be paid on account 
of each of said motion picture films described in the pétition on terms stat- 
ed in the llcense of July 17, 1909, aforesaid, and upon each of said bills was 
the following printed notice, to wit: "The films eovered by the invoice are 
leased and not sold ; subject to the conditions of a license issued to lessee 
by the Motion Picture Patents Company of New York, and to the conditions 
expressed on the labels of the boxes In which thèse films are shipped." There 
is po other contract between the Lubin Manufacturing Company, the peti- 
tloner,. and the Kay-Tee Film Exchange, bankrupt. 

Itappe^rs from Invoice^ dated Aprll 6, 1910, being the last shipment of 
motion plcturés to the bankrupt, that more than seven months had expired 
since the last films were leased to the Kay-Tee Film Exchange by the Lubin 
Manufacturing Company before the commencement of this bankruptey pro- 
ceeding, and the petitloner has filed a elaim herein for $470.03 balance due 
the petitloner from bankrupt at the date of the bankruptey, June 6, 1910, 
on account of films furnished pursuant to the terms of the contract. ; 

There Is filed in the case a copy of the Ucense agreement from the Motion 
Picture Patents Company to the petitloner, the Lubin Manufacturing Com- 
panyi. f romi which it appears that the Motion Picture Patents Company is 
tbe owner of certain letters patent of the United States in référence to 
Improvements in the motion picture art, and as licensor gave a certain li- 
cense to the Lubin Manufacturing Company, the petitloner herein, engaged 
in the manufacture and sale of motion pictures as licensee to manufacture 
and use certain of said inventions in connection with manufacturing, print- 
ing and producing the miotion pictures. The license is a complète agreement 
between the licensor and the licensee in référence to manufacturing and 
leasing and use of said motion pictures and the conditions upon which they 
shall be used ai)d employed by exchanges licensed by the Motion Picture 
Patents. Company, and that in ail cases the motion pictures are to be leased 
only to the exchanges and should not be sold or otherwise disposed of, but 
only sublet or used subject to said license agreement. The rates fixed for 
the use, which the licensee admits are fair and reasonable so far as this 
case is concerned, known as standing orders, were at the rate of 11 cents 
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per ninnlng foot, and this prjee was to be pald by the exchange, and In 
addition thereto the exchange was to return to the Ucensee from whomi 
euch motion picture had been leased an amount of positive motion plcture 
film and of the make of the licensee to whom it Is returned equal to the 
amount that was sold the exchange durlng the seventh mionth precedlng the 
date of each such return unless destroyed by flre or lost tn transportation. 

It appears from the statement as to the patent situation that Thomas A. 
Edison was the patentée under United States patent No. 589,168, relating to 
the taking of motion plctures on film and caméra for the production of mo- 
tion plctures. This patent was reissued to Thomas A. Edison in two divi- 
sions, namely, No. 12,037 for the caméra to take motion plctures, and No. 
12,192 for the motion picture fihn made by such caméra. Thèse two pat- 
ents are the dominating patents for the production of naotion plctures. In 
addition to thèse patents, there are some 13 or 14 other patents for caméras, 
détails of caméras, and projectlng machines, ail essentlal to the business of 
motion plctures. The projectlng machine is an apparatus of the magie 
lantern type, by means of which the positive plctures are thrown upon a 
screen. The EMison Company did not possess any such patents and could 
not use the motion plctures made under its patents without projectlng ma- 
chines made under the patents belonging to others. There were many in- 
frlngements of the Edison patents, and tinally the Edison Company executed 
licenses to ail of said infringing manufacturers, except the American Muto- 
scope & Biograph Company, granting to the llcensees permission to make and 
use caméras embodylng the Invention of the patent, and also make, use, and 
sell motion plctures embodylng the inventions for the production of motion 
picture films, npon a certain royalty to be pald to the Edison Manufacturing 
Company. 

The American Mutoscope & Biograph Company at that time owned or 
controUed numerous patents dominating the whole art of motion picture pro- 
jectlng machines In which the motion plctures made by the llcensees of the 
Edison Manufacturing Company were necessarlly used in exhibition. That 
Company also owned certain United States letters patent on the Invention of 
Woodville Latham, No. 707,934, the inventions of which were in infringing use 
in the caméras operated by the Edison Company and llcensees under the Edi- 
son patent. Suit had been brought for the infrlngement of the Latham patent, 
and to avoid an injunctlon, the granting of which would be the practlcal tyîng 
up of the whole trade and the stopping of ail business, the Motion Picture 
Patents Company was formed, and ail the patents of the Edison Manufactur- 
ing Company and the American Mutoscope & Biograph Company and oth- 
ers who were not manufacturers of motion plctures were asslgned to the 
Motion Picture Patents Company, and the licenses under ail of the patents 
■ were granted to the manufacturers, thereby relleving them from any ques- 
tion of infrlngement, and permdttlng them to use freely ail of the patents 
dominating in the art. 

Two klnds of licenses were granted to manufacturers by the Motion Pic- 
ture Patents Company: (1) To the manufacturers of motion plctures a 11- 
cense under the caméra patent and the reissue film patent No. 12,192, and 
the Datham patent; and (2) to manufacturers of motion picture projectlng 
machines, a license under ail of the projectlng machine patents. The lieense 
Of the second klnd provided that projectlng machines made and sold by 
the llcensees should be restrleted in their use in motion plctures made un- 
der the license of the Motion Picture Patents Company under the said re- 
issue letters patent No. 12,192 and No. 12,037, and in turn under license of 
the flrst kind are required to market their films under the restrictions that 
they shall be used on the projectlng machines manufactured under the li- 
cense of the Motion Picture Patents Company under the projectlng machine 
patents owned by it 

The Edison Manufacturing Company, possessed of the patent on the film 
and the caméra for taking the film, agreed wlth certain companles who 
possessed patents on projectlng machines and détails of the caméra, as well 
as the Latham, patent, to assign their patents to the Motion Picture Patents 
Company and recelve licenses from It under ail the patents, thereby aliow- 
iag the Edison Company to hâve a license under the Latham patent and 
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also to hâve a market for the film whlch would be made according to its 
patents, and to use It on projecting machines made under the patents of 
the other companies, and allowing the other companles to get moving pic- 
ture films and use them on their projecting machines without hindrance 
from the owners of the patent on the films and caméra, ail under said li- 
censes granted, or to be granted by the Motion Plcture Patents Company. 
The Edison Company and the companles that entered Into thls arrangement 
as manufacturers of caméras, projecting machines, and motion plctures, 
were not manufacturers of raw or unflnlshed film whlch was necessary for 
use In the caméra and upon whlch moving plctures were taken. The East- 
man Kodak Company owned the patent on the raw or unflnlshed film known 
as the Pennlman patent. An agreement was made between the Motion Plc- 
ture Patents Company and the Eastman Kodak Company for the supply- 
Ing of films to the licensees of the Motion Plcture Patents Company upon 
the payment of a royalty to the Eastman Kodak Company, and the East- 
man Kodak Company agreed not to supply films of standard slze, except to 
the licensees of the Motion Plcture Patents Company. The Eastman Ko- 
dak Company, however, was at liberty to supply films of différent sizes for 
the same purpose, and also films of the same sizes for other purposes to 
parties not licensees of the Motion Plcture Patents Company, and was free 
to sell to any one in the United States not engaged in the manufacture of 
motion plctures, or to sell to parties manufacturing in the United States 
motion plctures of less than one inch in width, or to make or sell fllms 
of any width for any purpose to persons manufacturing in foreign countries 
or to sell its films for export. The parties to thls agreement and the va- 
rious license agreements thereunder provide that the manufacturers may 
charge any sum above a minimum to ail applylng for the plctures made by 
them, and they can make them in any manner and quantity they wish and are 
able. They can use any patent or combination of patents in maklng the 
projecting machines, and they can charge any prlce they wish and can get 
for such machines from llcensed exhibitors of the Motion Plcture Patents 
Company. 

The only restrictions, aslde from what Is herelnbefore stated, are that 
th^ must pay royalties for the use of the patents, and they must use the 
machines whlch are patented only for the use wlth the plctures whlch are 
patented, and that, If they use the raw films manufactured by the Eastman 
Kodak Company, must pay to the Eastman Kodak Company the royalties 
due that eompauy for the use of its patents and the royalties due the Mo- 
tion Picture Patents Company fqr the use of its patents. 

It is contended by the petitioner that the conditions or ternis of the only 
agreement or eontract between the petitioner and bankrupt in the premls- 
es are contalned in the license agreement of July 17, 19€9, and the labels 
on the containers and invoice bllls herelnbefore mentloned. On the other 
hand, the trustée in bankruptcy herein contends that the writing of July 
17, 1909, between the Motion Picture Patents Company and the bankrupt 
and the license agreement between the Lubin Manufacturing Company, pe- 
titioner, ar»l the Motion Picture Patents Company, constltute the purport- 
ed agreement between the Lubin Manufacturing Company and the Kay-Tee 
Film Exchange. 

It is in évidence that the prlce charged for the films or réels sought to 
be reclaimed are ail or more than said réels and films are worth on the 
market, without regard to the agreement that they shall be returned to the 
manufacturer. From the view I take of this matter, It is not necessary to 
make a flnding in référence thereto. 

It appears to be agreed by the counsel for the petitioner, as well as the 
counsel for the trustée, that a réclamation proceeding, such as this is, is 
in the nature of an action of replevin, and that the rules for deterœining 
this proceeding are such as would be applicable if the action were in replevin. 

(1) This brings us to the questions presented by the trustée as regard the 
valldity of the contracts or exchange license agreement between the Motion 
Plcture Patents Company and the Kay-Tee Film Exchange, and the agree- 
ment between the Lubin Manufacturing Company and the Motion Picture 
Patents Company above referred to wlth regard to the act of Congress on 
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the subject of trusts (Act of July 2, 18!)0, c. 047, 26 SUt. 209 [U. S. Comp. 
St. li)0], p. 320C]), and, when speaking of the contracts above referred to, 
I mean ail the contracts In évidence between the parties to this proceeding, 
elther the i>etltioner, or the bankrupt, and the Motion Picture Patents Com- 
pany, and the agreements referred to in the foregoing statements as to the 
patent situation by whieh the Motion Picture Patents Company acquired 
the patenta for the manufacture and exhibition of motion pictures. It is to 
be conceded that any one sued on a contraet may set up as a défense that 
it is in violation of the act of Congress above nientloned, and, if found to 
be so, that faet wlll constitute a good défense to the action. Any Indivldual, 
when sued upoa a contraet whieh Is void when in violation of the anti-trust 
act above referred to, Is permltted to set it up as a défense, and when 
proved it is a valid défense to any elalm made under a contraet therein de- 
nounced as illégal. 

We must therefore consider the terme of thèse llcense contracts for the 
purpose of determining whether they violate the act of Congress. ïhe 
most uoticeable fact In considerlng this question is that the agreements above 
referred to concern articles protected by letters patent of the government 
of the United States. The Motion Picture Patents Company was, at the 
time thèse lleenses were executed at the time of the bankruptcy herein, 
the absolute ovk'ner or in control of the letters patent relating to motion 
pictures and motion picture projecting machines. 

If one were not already convinced that the Motion Picture Patents Com- 
pany was the owner of a monopoly recognlzed by the Constitution and by 
the statutes of Congress, no other authorlty need be cited than Bernent v. 
National Harrow Company, 186 II. S. 70, 22 Sup. Ct. 747. 46 L. Ed. 1058. 
This case was brought to the Suprême Court of the United States from the 
Court of Appeals of the state of New York, to settle a fédéral question 
whieh was involved in a suit whlch the National Harrow Company had 
brought agalnst Bement to recover damages for alleged violation of certain 
contracts between the i)artles In relation to the manufacture and sale of 
certain harrows imder a considérable number of patents owned or eontrolled 
by the National Harrow Company. That fédéral question was whether those 
contracts were void because violative of the Sherman law. The Suprême 
Court decided that, if those contracts were violative of the Sherman law, 
that fact would constitute a good défense to the action, but that court al- 
so decided that those contracts were not violative of the Sherman law, be- 
cause that statute does not refer to that Uind of restraint of Interstate com- 
merce whieh may resuit from- contracts between patentées limiting the ternis 
upon whlch the articles covered by the patents may be sold and regulating 
the price to be recel ved therefor. On that point, Mr. .Justice Peckham in 
delivering the opinion of the court said: "An owner of a patent has the 
rlght to sell or to keep it ; to manufacture the article or to llcense others 
to manufacture it ; to sell such article hlmself or to authorlze others to 
sell it" — cltlng Wllson v. Rousseau. 4 How. 646. 674, 11 L. Ed. 1141; Grant 
V. Raymond, 6 Pet. 218, 241, 8 L. Ed. 376; Heaton-Penlnsular Co. v. Eurêka 
Speclalty Co., 47 U. S. App. 146, 160. 77 Ped. 288, 25 C. C. A. 267. He 
further says: "The gênerai rule is absolute freedom in the use or sale of 
rights under patent lawa of the United States. The very object of thèse 
laws is monopoly, and the rule is, wlth few exceptions, that any conditions 
whieh are not in their very nature illégal with regard to this klnd of prop- 
erty, imposed by the patentée and agreed to by the licensee for the rlght 
to manufacture or use or sell the articles, wlll be upheld by the courts. 
The facts that the conditions in the contracts keep up the monopoly or tixed 
priées does not render them illégal. * * * As thèse contracts do, there- 
fore, include Interstate commerce within their provisions, we are brought 
back to the question whether the agreement between thèse parties wlth re- 
lation to thèse patented articles is valld within the act of Congress. It is 
true that it has been held by this court that the act included any restraint 
of commerce, whether reasonable or unreasonable. United States v. Trans- 
Missouri Frelght Association, 160 U. S. 290, 17 Sup. Ct. 540, 41 L. Ed. 1007 ; 
United States v. Joint Traffle Association, 171 U. S. .">05, 19 Sup. Ct. 25, 
43 L. Ed. 259; Addystone Pipe, etc., Company v. Uuited States, 175 U. S. 
193 F.— 10 
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211, 20 Snp. et. 96, 44 L. Ed. 136. But that statute clearly does not re- 
fer to that kind of a restrnlnt of Interstate commerce which may arise from 
reasonable and légal conditions imposed upon the assignée or licensee of 
a patent by the owner thereof, restricting the ternis upon which the articles 
may be used and the price to be denianded therefor. Such a construction 
of the act we hâve no doubt was never contemplated by its framers." 

I do not find in thèse lieenses any conditions contained therein render- 
ing the agreenients void because of any violation of the Sherman anti-trust 
act, and no spécial provision Is called to my attention other than the gên- 
erai provisions of the lieenses whleh protect the patented inonopoly. The 
priées particularly stated for the use of the réels, the licensees are not at 
liberty to contest. It was an appropriate and reasonable condition, and 
tended to keep up tlie price of the patented articles, and providlng for thelr 
value so far as possible ; thls the parties were legally entitled to do wlien 
they entered into the agreenients. The owner of a patented article can, of 
course, charge such price as he may choose, and the owner of a patent may 
license upon such terms and conditions and price for the use thereof as 
he may see fit. 

In the absence of positive prohibltlng législation that licensees and own- 
ers of patents luay not lease patented machines, by prohibitlng the licensees 
or lessees from obtaining from any other person sonie machines or device 
to perf orni the saine functlons as those perf ormed by the leased machine 
or device duriug the term of the lease, or prohibltlng a lessee from using 
any other machine designed to perfonn the same functions, there Is noth- 
ing in Re Opinion of Justices, 193 Mass. <305, 81 N. E. 142, In conflict wlth 
this opinion. 

There Is quite a distinction between the case at bar and also the case of 
Bement v. National Harrow Co., supra, and the case of Blount Manufac- 
turing Co. v. Yale & Towne (C. C.) 160 Fed. 555. In the Bement Case the 
National Harrow Company was the absolute owner of ail the letters patent 
covered by the contract which was involved in that case ; and therefore 
tJ' it contract did not créa te any restralnt of trade or any monopoly beyond 
the monopoly which the National Harrow Company already had uiider the 
patent law. In the case at bar, as in the Bement Case the Motion Picture 
Patents Company was, at the time the license was given to the bankrupt, 
the absolute owner or in control of ail the letters patent covered by the 
contract which is hère involved, and there Is no more restraint of trade 
or monopoly in the license hereln given beyond the monopoly which the 
Motion Picture Patents Company already had under the patent law. But 
in the Blount Case some of the patents involved in the contract were the 
property of the complalnant, and some of them were the property of the 
défendant, and the contract operated to restraiii the compétition between 
the parties in regard to their respective patented inventions ; and, inasmuch 
as that compétition Included Interstate commerce, the contract operated, 
therefore, to restrain such commerce. In the Bement Case and in this case 
there was no compétition between the patents before the contract was made, 
and therefore the contract did not restrain any compétition ; but in the 
,Blount Case, before the contract was made, there was compétition be- 
tween the patents owned by the plaintiffi and those owned by the défend- 
ant, and that compétition was ended by the contract, which ending made 
the contract violative of the Sherman law. 

I therefore find, and the agreements entered into and the statement of 
the patent situation show me, that there was a purpose and combination on 
the part of ail owners of inventions relating to motion pictures and motion 
picture projecting machines, or réels or films, to control their manufac- 
ture, sale, and price In ail portions of the United States, but that such 
combination and the contraets made in référence thereto are legally valld 
and bindlng contraets such as inlght be reasonably made under the circum- 
stances founded upon an adéquate considération, and that they embody no 
illégal restralnts and are not répugnant to any rule of public policy as to 
restraint of trade or tending to create a monopoly, trust, or any other il- 
légal combinatiou. 
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(2) Even If thèse contracts were vold as against public policy an'd In re- 
straint of trade, and that therefore a court would not lend its aid to eitheu 
party to such iiulawful agreenient, the agreements were so far exeeuted that 
the petitioner herein had delivered to the bankrupt and given it possession of 
the petitioner's property, and the lease of the moving plctxires, or réels, to 
the bankrupt by the petitioner, was an independent contract, and the dé- 
fense sought to be interposed by the trustée herein, that the petitioner and 
the bankrupt are members of an illégal combination, cannot be sustained. 
The bankrupt was In no wise concerned in the formation or opération of the 
Motion Picture Patents Company, and did not share in its profits, and was 
not liable to it. Such possession as the bankrupt thereafter held of the 
réels was as lessee of that property, and the title was not in the bankrupt in 
Its own right as owner, but simply as the lessee of the petitioner. ïhe right 
to reclaltn thèse goods is not brought upon the contract, but upon a collatéral 
inatter for the recovery of the petitioner's own property. Even if one dealt 
with the principal of an illégal combination, if the action is not brought by 
the plaintifif to enforce the terms of the contract, but only for the purpose 
of recovering property which Is his own, thougli comlng into the hands of 
the défendant by reason of the terms of such contract, it is no défense that 
the original contract was Illégal. In this case, the petitioner is preveuted 
by the terms of the agreement from buying motion pictures or motion pic- 
ture projecting machines or appliances, but the ownership of each licensed 
motion picture leased remains in the licensed manufacturer from whom it 
has been leased and shall not be sold by the exchange, and there shall be re- 
turned by the exchange to each licensed manufacturer wlthout receiving any 
payment therefor on the Ist day of every month connnencing seven months 
from the Ist day of the month on which said agreement is exeeuted, an équiv- 
alent amount of positive motion picture film in running feet (not purchased 
or leased over 12 months before) and of the make of the said licensed manu- 
facturer equal to the amount of licensed motion pictures that was so leased 
during the seventh month preceding the day of such return, unless destroyed 
or lost in transportation. Thereafter the bankrupt was in possession of the 
property by vlrtue of the llcense; it held the property as lessee, and was 
not permitted to do anything to Infringe Its lessor's title. 

In the case of Gilbert v. American Surety Co., 121 Fed. 499, 503, 57 C. C. 
A. 619, 623 (61 L. R. A. 253), in a suit upon a replevin bond where the ob- 
ligors in the bond may plead, in mitigation of damages, title to the property 
In dispute in the replevin suit, when the merlts hâve not been deterniined 
In that suit, and the question was raised as to whether the contract between 
the American Preservers' Company and Andrew D. Bishop, the défendant 
In the replevin suit, was in restraiut of trade and being In pursuance of an 
Illégal trust agreement, and therefore that Bishop, who had sold his plant 
and recelved the stipulated considération and for nearly three years there- 
after had been In the service of the vendee at a stipulated salary, could de- 
feat his yendeé's title, and hold as his own the plant sold by him of which 
he was In possession only as agent of his vendee, and Includiug goods subse- 
quently purchased by the vendee, because the agreement under which the 
sale was exeeuted was in restraint of trade, the court said : "We are not 
asked to enforcé an agreement In restraint of trade. We are asked to dé- 
clare that a trustée receiving property from his principal and holding It In 
trust for the principal shall not be permitted to gather it to himself. He 
is estopped to deny the title of his principal. There is no public policy which 
would warrant us to hold otherwise" — cltlng Manchester Railroad Conipanv 
V. Concord Railroad Co., 66 N. H. 100, 20 Atl. 383, 9 L. R. A. 689, 49 Ani. St. 
Rep. 582. 

In the case of Armstrong v. American Exchange Bank, 133 U. S. 433, 10 
Sup. et. 450, 33 li. Ed. 747, the court said: "An obligation will be enforced. 
though indirectly connected with an illégal transaction, if it Is supported 
by an independent considération so that the plaintiff does not require the 
aid of the illégal transaction to make out his case. 

It is. not proper for this court to allow the trustée to withhold property 
belonging to the claimant and which it would be entltled to recover against 
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the bankriipt, even If the wlthholdlng would be for the beneflt of bank- 
rupt's creditors. 

There Is a clear distinction between this position and the décision made 
In Continental Wall Paper Co. v. Voight & Sons Co., 148 Fed. 939, 78 C. C. 
A. 567, 19 L. R. A. (N. S.) 143; Id., 212 TJ. S. 227, 29 Sup. Ct. 2S0, 5» L. 
Ed. 486. This was an action at law In the Circuit Court of the United 
States for the Southern District of Ohio to recover $57,762, clalmed to be 
due for wall paper whieh had been sold and delivered by the plaiutifl: to 
the défendant and had not been pald for. The défendant defeuded by stat- 
ing in its answer that the plaintlfE was a niember of an Illégal combination 
among wall paper nianufacturers contrary to the Sherman law, and that 
the défendant had been compelled to beconie a party to that combination, 
and that the contract of sale upon which the suit was based was one of 
the agreements which constltuted the illégal combination. Upon demurrer 
to this défense, the judgment was rendered for the défendant disraissing 
the case. The facts in this case were esseutially as follows: 

On July 1, 1808, the National Wall l'aper Company was the owner of 
factories for the manufacture of wall paper, which factories were located 
in certain elties in New York, New Jersey, Pennsylvanla, and Massachusetts, 
and at that time there were certain other wall paper factories owned by 
other persons and corporations in other states. Ail of said parties were 
engaged in manufacturing upward of 98 per cent, of ail the wall paper 
manufactured and sold in the United States, and they were engaged in sell- 
ing that wall paper partly in the States where it was manufactured, re- 
spectively, but also in ail the other states and territories and in some for- 
eign nations. ïhereupon the Continental Wall Taper Company was organ- 
ized to be the sole selllng instrumentality of the National Wall Paper Com- 
pany and of ail the other above-mentioned manufacturers of wall paper, 
each of which made a separate contrac-t wlth the Continental Wall Paper 
Company in substantially Identical language. That contract provided that 
the particular manufacturer of wall paper executing it was to purchase and 
pay for some shares of the eonimon stock of the Continental Wall Paper 
Company and was to sell to thàt company its entire product of wall paper, 
and that the wall paper thus acquired by the Continental Wall Paper Com- 
pany was to be sold to jobbers for the account of that company at partic- 
ular specifled priées with particular discounts. 

It was contended in the Continental Wall Paper Case that the contract 
upon whieh the action was brought was entirely collatéral to the contract 
between the plalntiff and the other members of the illégal combination, and 
was therefore not vitiated thereby. It was held, however, that the con- 
tract to pay for the wall paper sold to the défendant was a part of the 
entire Continental Wall Paper scheme, and, as that scheme Included Illé- 
gal stipulations, the court would not enforce any part of the scheme. But 
in this case now before this court, the contract afiects a mère incident in 
the manufacture and use of ail motion pictures and motion plcture project- 
Ing machines, and the proeeeding to recover the films or réels of the 11- 
censees of the Motion Plcture Patents Comx)any by one of the licensed man- 
ufacturers Is but a collatéral matter incident to the licenslng of both peti- 
tloner and the bankrupt to the use of motion pictures or motion plcture 
projecting machines, or other appliances In connection therewith and cov- 
ered by the letters patent owned or controlled by the Motion Plcture Pat- 
ents Company. 

(3) I cannot agrée with counsel for the bankrupt that the provisions 
of the contract of July 17, 1909, between the Motion Plcture Patents Com- 
pany and the Kay-Tee Film Exchange, the bankrupt, are irreconcilably In- 
consistent with the clalm of réservations of title by the petltioner of the 
réels in question. It Is true that under the said exchange llcense agree- 
raent ail that the Kay-ïee Film Exchange had to do, in order to satlsfy the 
claims against it of the petltioner, was to pay to the petltioner the prlce 
per running foot for such réels as were fumished to it by the petltioner 
and return to the petltioner without recelving any payment therefor on the 
Ist day of every month commencing seven months from the Ist day of the 
month on which said agreement is executed, an équivalent amount of posi- 
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tive motion picture film In running feet (net purchased or leased over twelve 
months before), and of the niake of the sald lieensed manufacturer or im- 
porter, equal to tlie amoTint of lieensed motion pictures that was so leased 
during tlie seventli month preceding the day of eacli such return, witli the 
exception of motion pictures destroyed or lost in transportation. It was 
quite possible for the Kay-Tee Film Exehange to hâve procured other films 
manufactured hy the petitioner and hâve returned the same to the peti- 
tloner, and, when the Kay-Tee Film Exchange had paid the amount of 
mouey provided for in the exchange Ucense agreement and delivered the 
amount of film therein provided to be delivered, it would hâve satisfled ev- 
ery claim of the petitioner hereln. 

But this is not a claim agalnst the trustée to enforce a spécifie perform- 
ance of the contract and to reyuire the trustée to secure an équivalent num- 
ber of films par running foot froni some other licensee of the manufactur- 
er; It is a proceeding to recover from the trustée the exact films vvhich 
were furnished by the manufacturer to the exchange and which fHms are 
the property, just as they are, of the manufacturing petitioner hereln. If 
the films had been disposed of by the bankrupt, the trustée could not hâve 
been compelled to secure other films in order to return an équivalent or 
like amount to the manufacturing petitioner ; but this is a proceeding to 
recover that which has come into the possession of the trustée and which 
actually belonged to the petitioner. It does not matter, therefore, if the 
bankrupt should hâve continued in business aud had the right and been 
capable of satisfylng the contract in another manner. So far as this pro- 
ceeding is concerned, it is one to recover the identical property belonging 
to the petitioner and traced into the hands of the trustée in bankruptcy. 
The petitioner never intended to sell, and had no right to sell, aud did not 
sell, said moving pictures or réels to the bankrupt. 

For the foregoing reasons, the objections of the trustée to an order upon 
the trustée to deliver to the petitioner the films mentioned in the pétition 
hereln will be overi'uled. 

Like pétitions were also filed by the following petitioners, namely, Kalem 
Company, George Kleine, Vitagraph Company of America, Essanay Com- 
pany, Edison Manufacturing Company, Selig Polyscope Company, Pathe 
Frères, Biograph Company, for the réclamation of réels, the property of said 
petitioners, respectively, as mentioned and described in their several péti- 
tions, and answers were filed by the trustée, and objection.s made by him 
to the dellvery of said réels to said petitioners. The sanre state of facts 
is applicable to each of said pétitions, and it is stlpulated that a like or- 
der as made In the case of Lubîn Manufacturing Company, whatever that 
order should be, shall be made upon the pétitions of the other petitioners 
last above named ; and it is so ordered. 

Findings and Judgment on Pétition of the Lubin Manufacturing Company 
for Keclamatlon of 20 Réels of Moving Pictures. 
The Lubin Manufacturing Company havlng heretofore filed d pétition for 
the réclamation of 29 réels of moving pictures in the possession of Charles 
H. McClure, trustée of the estate of the said bankrupt, on the ground that 
It Is the owner of and entitled to the possession of said moving pictures, 
and said pétition coming on regularly for hearing, Mr. T. F. McDonald ap- 
pearing for said i^etltioner, and Hanson-Hackler & Heath appearing for 
said trustée ; and évidence both oral and written havlng been Introduced by 
the respective parties; and the court havlng been fuUy advised in the prem- 
ises: The court flnds the facts hereln, as follows: 

(1) The petitioner, the Lubin Manufacturing Company, is a corporation of 
the State of Pennsylvania, havlng its principal office in Phlladelphia, Pa., 
and the Kay-Tee Film Exchange is a corporation of the state of California, 
havlng its principal office at Los Angeles, in sald district. 

(2) The Kay-Tee Film EXchange was adjudicated a bankrupt on the 27th 
day of September, 1910, and Charles H. McClure is the qualified and acting 
trustée of said bankrupt estate, and, as such trustée, is In possession of the 
motion pictures or réels described in the pétition for réclamation. 

(3) The Motion Picture Patents Company is a corporation organized and 
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exlsUng under the laws ôf New Jersey, and Is the owner of certain letters 
patent of the United States, granted for inventions relatlng to tlie manu- 
facture o£ films for photographing objects In motion and to apparatus for 
taking motion picture photographs and for reproducing or exliibiting sucli 
pictures ; that such pictures, wlien made for reproduction, are prlnted on 
transparent strlps of film, and are commonly designated as motion pictures. 
or motion picture réels ; that said Motion Picture Patents Company does 
not manufacture, sell, or use such motion pictures, but has licensed others, 
Including the petitioner, to manufacture such pictures, and to lease, but 
not sell, such motion pictures to licensed exehanges, which hâve been li- 
censed by the Motion Picture Patents Compa»y to sublet such motion pic- 
tures to exhlbltors, or owners of motion picture shows, as in turn hâve been 
licensed by the Motion Picture Patents Company to exhibit the same ; that 
the Kay-Tee Film Exchange, bankrupt, was an exchange duly licensed by 
the Motion Picture Patents Company, July 17, 1909, which llcense was cau- 
celed July 19, 1910, in accordance with the llcense agreement ; that the mo- 
tion picture films or réels mentioned in the pétition for réclamation were 
manufactured by the petitioner in accordance with the ternis of the Lieense 
granted to the petitioner by the Motion Picture Patents Company, and were 
delivered by the petitioner to the bankrupt, upon the terms and conditions 
of the llcense agreement of the Motion Picture Patents Company and the 
Kay-Tee Film Exchange, dated July 17, 1909; that under the terms of said 
exchange lieense agreement, ail motion pictures obtained from the petition- 
er herein, by said exchange, were leased, and the said exchange is required 
to return ail such motion pictures to the respective manufacturers, as speci- 
fied in the conditions of said exchange llcense agreement; that there is no 
other contract between the Lubin Manufacturiiig Company, the petitioner, 
and the Kay-Tee Film Exchauge, bankrupt. 

(4) That the invoice of the last shipment of motion pictures by the peti- 
tioner to the bankrupt was dated April 6, 1910, and that more than seven 
months expired since the last films were leased to the bankrupt by the pe- 
titioner, before the commencement of this bankruptcy proceeding ; and that 
the petitioner has filed a claim herein for $470.03, balance due the petitioner 
from bankrupt, at the date of bankruptcy, June 6, 1910, on account of films 
fumished pursuant to the terms of the contract. 

(5) The Motion Picture Patents Company, the owner of certain letters 
patent of the United States, in référence to improvements in the motion 
picture art, and as licensor, licensed the Lubin Manufacturing Company, 
the petitioner herein, engagea In the manufacture and sale of motion pic- 
tures, as licensee, to manufacture and use certain of said inventions in con- 
nection with manufacturing, printlng, and producing the motion pictures. 
The lieense is a complète agreement between the licensor and licensee, in 
référence to manufacturing and leasing and uslng of said motion pictures, 
and the conditions upon which they shall be used and employed by exchang- 
es, licensed by the Motion Picture Patents Company, and that in ail cases 
the motion pictures are to be leased only to the ex changes, and should not 
be sold or otherwise dlsposed of, but only sublet or used subject to said 
lieense agreement. The rates flxed for the use are fair and reasonable, so 
far as this case Is concerned. 

(6) That the agreements entered Into and the statement of the patent 
situation show that there was a purpose and combinatlon on the part of ail 
owners of Inventions relating to motion pictures and motion picture project- 
ing machines, or réels of films, to control their manufacture, sale, and price 
in ail portions of the United States, but that such combinatlon and the con- 
tracts made iH référence thereto are legally valid and binding contracts 
such as might be reasonably made under the circumstances founded upon 
an adéquate considération, and that tbey embody no illégal restraints and 
are not repugpant to any rule of public policy as to restraint of trade' pr 
tending to create a monopoly, trust, or any other Illégal combinatlon. - 

(7) The facts found by this court relating to the lieense agreement be- 
tween the Motion Picture Patents Company and the Kay-Tee Film. Kxchange, 
the manner in which the motion pictures were leased and shipped by the 
petitioner to the bankrupt, together with the patent situation, are more 
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fully stated by the court In Us opinion flied herein, on the 28th day of Feb- 
ruary, 1911. 

(8) That the petitioner never intended to sell. and liad no right to sell, 
and dld not sell, the inovlng pictures or réels in question to the baiikrupt. 

(9) ïhat the petitioner Is the owner of the motion pietiire films or réels 
described in its pétition herein, and is entitled to immédiate possession 
thereof. 

Wlierefore. by reason of the law on the facts aforesaid, it is ordered, 
adjudged, and decreed that the petitioner, the said Luhin Manufacturins 
Company, is the owner of the property sought to be reclaiuied. to wit, the 
29 motion pictures or réels, and is entitled to the immédiate possession 
thereof; and that the said trustée bas no Interest or claini therein and no 
title thereto, of any kind or nature. 

It is furtber ordered, adjudged, and dea-eed that the said Charles II. 
McClure, trustée, be and is hereby enjoined and restralned from in any 
manner claiming or assertlng any clalm that the said Kay-Tee Film Ex- 
change, a corporation, bankrupt, or that said trustée has any right, title, 
or interest in and to said projierty, as trustée of the estate of said bank- 
rupt ; that the said trustée of estate shall dellver to the said Lubin Man- 
ufacturing Company, petitioner, or to its attorney, the said motion pictures 
or réels, described in said pétition as foUows: The Little Violinist ; The 
Little Stick Gatherers ; Blasting Funiace (tinted) : Which Was the Ila])- 
piest Time in your Life ; Ijove Germs ; Aunty Emma's Scrap Book ; Bllnd 
Musieian ; Willie's Water Sprinkler, No. ô,874 ; Bank Messenger ; A Silver 
Dollar; Unlucky Ilorseslioe; A Broken Ileart; The l'ass Key ; Love Me, 
Love My Dog ; A Game of Chess ; The Xew Governess : A Diine Novel Dé- 
tective;' The Last Call ; I"ll Ouly -Marry a Sport; The Stovvaway ; The 
New Mlrror ; Little Rag Doll ; Talked to Death ; Cowboy's Argument ; Re- 
forming a Ilusband ; A Secret; A Trip Through Barnes ; Uncle Reuben's 
Courtship; The Day of the Dog; Our Ice Supply ; A Just Reward; Mad 
Dog; TVo Gentleujen of the Road ; The Spanish Wife; DaUghter's Choice ; 
The Right House. but — ; .Tones' Watch ; llemlock Hoax ; Fisherman's 
Luck ; Western .lustice ; When the Cat's Away ; Angel of Dawson's Claim ; 
Jfaster Mechauic ; Mrs. No.sey. 

T. F. McDonald (G. E. Waklo, on the brief), for petitioner. 
Hanson, Hackler & Heath, for trustée. 

WELIvBORN, District Judge. This niatter having heretofore been 
submitted to the court for its considération and décision on a review 
of the referee's order allowing pétition of Lubin Manufacturing Com- 
pany for réclamation of 29 rolls of moving pictures in the possession 
of the trustée of the estate of said bankrupt, novv, the court having 
duly considered the same, and being fully advised in the premises, it 
is ordered that the order of the référée herein be, and the same hereby 
is, affirmed. 



In re BASIIA et al. 

(District Court, S. D. New York. Jaunary 15, 1912.) 

No. ]2,."iS8. 

BaNKKUPTCY (S ,33(;*) — CLATMS— l'iiOOF— Tuie. 

Where the only notice of a baiik's claim against a bankrupt's estate. 
flled within the time allowed for flling claims, was a schedule of cred- 
itors contained in an application for leave to sell property of the estate, 
verlfied by one of the hankrupts as a true and correct statement of 
ail debts and liabilitles, fixed and contingent, of the bankrupts, both in- 

•For other cases see same topic & § numbkh in Dec. & Am. Digs. 19D7 to date, & Rep'r ludexes 
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(llvidually and as members of the flrm, such schedule was însufBeleat 
to justify an ameiidinent after the expiration of the year setting forth 
a former proof of the bank's clalm, 

[Ekl. Note. — For other cases, see BanUruptey, Dec. Dlg. § 326.*] 

In Bankruptcy. In the matter of Tanius Basha and Najeeb Basha, 
individually and as members of the firm of Tanius Basha & Son. On 
motion for leave to file proof of claim more than one year after date 
of adjudication. Denied. 

The temporary receiver in bankruptcy, on an application to the court for 
leave to sell the property of the estate, flled his preliminary report eon- 
taining a schedule of the bankrupts' ereditors with amounts and addresses. 
This schedule was verifled by one of the bankrupts as "a true and correct 
statement of ail debts and liabilitîes, flxed and contingent," of the bank- 
rupts, both Individually and as members of the biinkrupt firm. It contained 
the name and address of the claimant hère, the American Bxchanse Nation- 
al Bank, as a créditer, together with the amount and gênerai nature of the 
claim. The property of the bankrupts was thereafter sold by the receiver 
under order of the court made pursuant to such application. Subséquent 
to the sale, a first meeting of ereditors was held and a trustée eleeted. The 
adjudication was made on the 4th day of October, 1909, and on the 14th 
day of July, 1911, the claimant, the American Exchange National Bank, for 
the flrst time presented Its proof of claim for allowance. The référée re- 
jected the claim upon the ground that it was not flled in time, and there- 
after a formai motion on notice was made before the référée for an order 
allowing the flling of said claim. 

Référée Coxe flled the foUowing opinion: 

'•This is an application of the American Exchange National Bank for leave 
to file a proof of claim after the expiration of one year from the date of 
adjudication. The contention of the bank is that its claim had already beeu 
flled in an informai manner, and that vvhat it now seeks to do is nierely to 
amend the proof in order to conform with the technlcal requirements of 
the statute. The facts are fully set forth lu the pétition and are not de- 
nied. A careful examination of thèse facts leads me to conclude that they 
do not, as contended by counsel for the bank, bring the case within the 
rules recently laid down in the décisions in Re Kessler, 184 Fed. 51, 107 O. 
0. A. 13, and Re Salvator Brewing Company (D. 0.) 26 Am. Bankr. Rep. 21, 
188 Fed. 522, and in the Une of cases on which those décisions are based. 
In aU those cases something had been done by the claimant in order to 
bring his clalm to the attention of the court or one of its otficera. In this 
case it does not appear that any such action was taken by the bank. It re- 
lies entirely upon its name appearing upon a list of alleged ereditors of 
the alleged bankrupts produced to the court by the receiver, presumably 
from the books of the bankrupts. In my opinion, it might as well be said 
that the scheduling of a créditer on the bankrupts' schedules filed with the 
court, or the appearance of his name and claim upon a list of ereditors filed 
pursuant to the thirty-eighth bankruptcy rule in this district, would be a 
sutJlcient statement of the claim to permit of its being filed by a so-called 
amendment subséquent to the expiration of the year. To so hold would, 
I thlnk. In effeet, substantially do away with the limitation imposed by 
section 57n of the statute (Act July 1, 1898, c. 541, 30 Stat. 561 [U. S. Comp. 
St. 1001, p. 3444]). * * * 

"The pétition of the American Exchange National Bank must be denied. 
Submit order." 

Cardozo & Nathan, for the motion. 
James E. McNaboe, opposed. 

HOUGH, District Judge (after stating the facts as above). This 
is a hard case on the claimant ; but the requirement of the statute is 

*For other «asea see same topic & S numbsb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



ALTER V. CLARK 153 

imperative, and when one wishes to amend a daim there must be 
some daim to amend. What is sought to be hère held as a daim is 
nothing done or intended to be donc by the daimant. If the affidavit 
is a daim, so is a schedule. Yet that a scheduled créditer lias no 
proven daim or any daim by virtue of schedules is elementary. 
Décision affirmed for lack of power. 



ALTER et al. V. CLARK. 

(District Court, D. Nevada. Juue 15, 1911.) 

No. 1,245. 

1. MoRTGAGM (■§ .32*) — Absolute Deed— Security for Debt. 

Where absolute deeds of certain real estate were executed .solely to se- 
cure repayaient of certain loans made by tlie grantee to tlie grantors, the 
property to be held ;by the grantee as his own uutil the loans were re- 
paid to him, the deeds were mortgages. 

lEd. Note. — For other cases, see Mortgages, Cent. Dig. §§ 60-66; Dec. 
Dig. § 32.*] 

2. Bankruptcy (§ 184*) — Transfers— Validity—Delivery or Chattels. 

Comp. Laws Nev. § 2703, provides that every sale made by a vendor of 
goods and chattels in his possession or under his control, and every as- 
signment of goods and chattels uuless the same be accompanied by an 
inunediate delivery and be followed by actual and continued change of 
possession of the things sold or assigned, shall be conclusive évidence of 
fraud as against the vendor's ereditors, or creditors of the person mail- 
ing such assignaient, or subséquent purchasers in good faith, and section 
2705 déclares that no mortgage of chattels shall be valid for any purpose 
as against other than the parties thereto unless there shall be appended 
or annexed thereto the aflldavit of the niortgagor and mortgagee, or some 
person in their behalf, setting forth that the mortgage is made lu good 
faith and given for a debt actually owing from the mortgagor, statiiig 
the amount and character of such debt, and that it is not made to hin- 
der, delay, or def raud any of the mortgagor's creditors. Held, that where 
certain deeds which were In fact mortgages purported to convey chattels 
as well as real estate, but there was neither delivery of the chattels to 
the mortgagee nor affidavit as required by section 2705, the deeds, in so 
far as they were mortgages of the Personal property, were void as 
against the mortgagor's creditors and trustée in bankruptcy. 

fErt. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 275-277; 
Dec. Dig. § 184.*] 

.^. Bankruptcy (§ 140*) — Property Passing to Trustée— Mortgages-Right 
TO Kents ANn Profits. 

TTnder Comp. Laws Nev. g ,"5357, providhig that a mortgage of real 
property shall not be deeiued a conveyance whatever its ternis so as to 
enable the owner of the mortgage to reeover possession of the real prop- 
erty without a foreclosure and sale, where an absolute conveyance of 
real property was in fact a mortgage, the grantee was not entitled to the 
rents and profits so long as the mortgagors remained in possession; and 
hence, on their becoming bankrupts, such rents and profits passed to 
tlieir trustée. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 140.*] 

4. Bankruptcy (§ 172*) — Tbansfeb by Bankrupt— Validity— Avoidance ci; 
Taxes. 

Comp. Laws Nev. § 1215, requires the county recorder to be satisfied 
by affidavits that ail state and county taxes due and payable on moneys 

•For other cases see same topic & § numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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loaned hâve been pald before any mortgage or lien given as securlty 
therefor can be satisfied of record. Section 1084 requires tlie assessor 
" tb demand from each person a statemeht under oath or affirmation of 
ail the real estate or Personal property wlthin tlie county owned or 
claimed by such person, and refusai or failure to make such statement 
on demand is a mlsdemeanor, and an affldavit knowlngly false consti- 
tutes perjury. Hcld, that where défendant loaned money to baukrupts, 
receiving as security an absolute deed to certain real and Personal prop- 
erty, which was in fact a mortgage, the fact that the security was made 
In the form of a deed to prevent the assessment and collection of taxes 
on the money loaned was collatéral only, and did not so taint the secu- 
rlty as to render it unenforceable as against the mortgagor's trustée in 
bankruptcy. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 172.*] 

5. Bankruptcy (§ 30.3*) — Phefebencbs— Setting Aside— Burden or Proof. 

In a suit to set aside an alleged préférence, the burden Is on the trus- 
tée to establish by a prépondérance of the évidence the fact that défend- 
ant knew, or had reason to know, that the conveyance to hlm was in- 
tended' as a préférence. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. §§ 458, 459; 
Dec. Dlg. § 303.*] 

6. BA>.'KBtiPTCY (§ 303*) — l'uEFERENCES— Knowledge of Intended Préfér- 

ence — EVinENCE. 

Where. in a suit by a bankrupts' trustée to set aside an alleged préf- 
érence, the défendant testifled that he did not know there were other 
creditors of the l>aukrupts than himself until the attachment suit was 
hegun. such proof was not overthrown by évidence of the bankrupts that 
défendant knew that they were borrowing large sums of money from 
him. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. 1 303.*] 

7. Bankruptcy (§ 58*) — Act of Bankruptcy— Préférence. 

Silice the court In determining whether an act of bankruptcy has been 
coninijtted considers the Intent of the debtor only, a préférence which 
cannot be avoided because not havlng been accepted as such by the créd- 
iter ma y yet Ije sufficient to support an adjudication in bankruptcy. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 58.*] 

In Equity. Action by Henry Alter, trustée in bankruptcy of W. L. 
Wallace and another, individually and as partners under the name of 
Wallace & Blaisdell, and Wallace & Blaisdell, a copartnership, against 
A. J. Clark. Decree for plaintiff for part of the relief demanded. 

J. B. Dixon, for plaintifï. 

James T. Boyd and A. N. Salisbury, for défendant. 

FARRINGTON, District Judge. This suit was brought by Henry 
Alter, as trustée in bankruptcy of the estâtes of W. L. Wallace and 
FI. E. Blaisdell, individually and as copartners doing business under 
the firm name and style of Wallace & Blaisdell, and Wallace & Blais- 
dell, .a copartnership, to procure a decree setting aside and annuUing 
certain conveyances executed by the bankrupts to the défendant, A. 
J. Clark. 

In September, 1903, Wallace & Blaisdell contracted with J. B. 
O'Sullivan for two lots in the town of Sparks. The price of the 
lots was $700. Of this amount they paid half in cash, giving their 
note for the balance, with interest at 6 per cent, per annum. Mr. 

*For other cases see same topic & g number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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O'Sullivan's deed to them was placed in escrow, to be delivered on 
payment of the note. Soon after défendant Clark agreed to let them 
hâve money to build and furnish a hôtel on the lots so purchased, 
provided the premises were deeded to him. There are in évidence 
two canceled checks drawn by Clark in favor of Blaisdell and Wal- 
lace, the first dated December 5, 1903, for $400, and the second dated 
December 12, 1903, for $2,600. There is also a third check for $125, 
dated November 23, 1903, drawn by Clark in favor of Blaisdell, 
which Blaisdell testifies was given to pay Sparks Mercantile Com- 
pany for merchandise. December 12, 1903, Wallace and Blaisdell 
executed a bargain and sale deed, conveying the two lots to Clark; 
and on the same day, and as a part of the same transaction, there was 
an agreement in writing, signed by Clark, Blaisdell, and Wallace, in 
which Clark agreed to sell, and Blaisdell and Wallace agreed to buy, 
the lots for $3,000, with interest thereon at the rate of 6 per cent, 
per annum. Blaisdell and Wallace further agreed : 

"To pay to the said party of the first part (Clark) the said sum of .$3,000 
in United States gold coin, on or before two years from date, with interest 
thereon at the rate of G per cent, per annum from date iintil pald, interest 
payable semlanniuiUy." 

They also agreed to pay ail taxes levied on the property, and to 
keep it insured for not less than three years. If taxes or insurance 
were paid by Clark, the sums so paid were to be added to the $3,000, 
and draw 6 per cent, interest. It was further stipulated that, in case 
Blaisdell and Wallace failed to comply with the terms of this agree- 
ment, Clark should be released from ail obligation in law or equity 
to convey the premises to them, and they should forfeit ail rights 
thereto. On the cover of this agreement there is a receipt for one 
year's interest, $180, dated January 16, 1905, and signed "A. J. 
Clark." This deed was recorded the day of its exécution. The agree- 
ment was never recorded. 

There is in évidence a second deed from the same grantors to the 
same grantee, and also a similar agreement between them, both dated 
and executed more than one year later, January 18, 1905. In addi- 
tion to the lots, this second deed conveys ail merchandise, furniture, 
and fixtures on the premises. In the agreement Clark promises to 
sell, and Wallace and Blaisdell agrée to buy, the property described in 
the deed for $5,000, with interest thereon at 8 per cent, per annum 
from January 16, 1905. Blaisdell and Wallace also agrée to pay Clark 
"said sum of $5,000 in United States gold coin, on or before two 
years from date, with interest thereon at the rate of 8 per cent, per 
annum from the 16th day of January, 1905, interest payable semian- 
nually." They further agrée to keep the buildings insured for not 
less than $5,000, and to pay ail taxes. The contract concludes with 
a stipulation terminating the previous agreement, stating that the $3,- 
000 of the first contract is included in the $5,000; otherwise the terms 
of the two contracts are identical. This second deed and agreement 
were both recorded January 21, 1905. 

The checks and check stubs in évidence show, in connection with 
Clark's testimony, that he let Blaisdell and Wallace hâve abotit $2,- 
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000 in 1904; $500, January 20, 1905; $800, January 21, 1905; and 
about $2,000 thereafter and some time prior to May 5, 1905. A por- 
tion of the money so advanced was repaid. May 4, 1905, Blaisdell 
assigned to Wallace ail his interest in the agreement of January 18th, 
and the partnership theretofore existing between the two men was dis- 
solved. Seven days later, on the llth day of May, 1905, a new deed 
was executed by Wallace to Clark, and a new agreement was signed 
by them. In the last agreement the promise to reconvey was for the 
sum of $6,127.75, with interest at 8 per cent, per annum, and Wallace 
promised to pay Clark that amount in United States gôld coin on or 
before two years f rom date, with interest thereon at 8 per cent, per 
annum from May 11, 1905, interest payable monthly; otherwise there 
is no substantial différence between the terms of the deed and agree- 
ment of January 18th, and the terms of the deed and agreement of 
May 11, 1905. The last deed and agreement were recorded May 17, 
1905. Less than a month after thèse instruments were recorded, 
and 33 days after they were executed, on the 13th day of June, 1905, 
an involuntary pétition was filed in this court, praying that Blaisdell 
and Wallace, as individuals and as copartners, and the copartnership 
itself, be adjudged bankrupt. Such an adjudication was made; for 
Wallace, July 6, 1905, and for Blaisdell, January 22, 1908. 

Thê allégation of the bill is that the deeds of December 11, 1903, 
and January 18, 1905, were in efFect mortgages, and were given solely 
to enable défendant to avoid the payment of taxes. The averments as 
to the deed of May 17, 1905, are that it was given as security for the 
payment of ail moneys due Clark from Wallace and Blaisdell, and 
also as security for a small additional amount loaned by défendant to 
Wallace during the month of May, 1905 ; that it constituted a dis- 
charge of the two previous deeds; that it was asked and given to 
enable défendant to defraud the state of Nevada of the taxes due on 
said loans; that Wallace, Blaisdell, and Wallace & Blaisdell were 
insolvent when the last deed was given, a f act well known to défend- 
ant at and before the time of his taking such deed; that said deed 
was given by said bankrupt and accepted by défendant, with inteni 
to prefer défendant as a créditer of said bankrupts, and with fvirther 
intent to hinder, delay, and defraud other creditors of their "lawful 
debts and demands, * * * ^nd by reason of such f raud said deed 
is nuU and void." 

[1] It is very clear that the transaction hère was a loan, and that 
the deeds were given by the bankrupts as security. Mr. Blaisdell 
testified that they represented to Mr. Clark that they "would hold the 
property as his property until thèse loans were paid to him." The 
money obtained from Clark was used in constructing and furnishing 
a hôtel building on the two lots described in the deed, and in the 
conduct of the business. The two men also put into the concern 
about $3,800 of their own money. Clark says: "I gave them the 
money, and could not tell what they did with it. They would not 
say what they wanted it for." Some of the payments were for tem- 
porary loans, and were repaid. The deed shows the correct amount. 
Clark also testifies, in substance, that he agreed to furnish the money 
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for a hôtel "on condition that the property would be deeded" to him. 
"They were to get what they needed, and to draw on me for what 
they needed for the building and furnishing, and so forth." When 
asked, "Why did you not take a mortgage in this case?" Mr. Clark 
replied, "Because I took a deed of it. It is my custom to take deeds 
instead of mortgages." 

[2] The claim that this was merely a conditional sale, and that 
Clark was the absohite owner of the property, is without merit. Each 
of the three deeds, with its accompanying agreement, constitutes a 
mortgage as to the realty. In so far as each deed purports to convey 
Personal property, it is good between the parties; but, as against 
creditors of the trustée in bankruptcy, it is invalid. There was no 
delivery of the personal property to Clark. It remained in the ex- 
clusive possession of Blaisdell and Wallace. Comp. Laws Nevada, § 
2703. Furthermore, there was an utter failure to comply with sec- 
tion 2705 of the Compiled Laws of Nevada, in which it is enacted that 
no mortgage of chattels — 

"shall be valid for any purpose as against other than the parties theretQ 
unless there be appended or anuexed thereto the affldavits of the mortgagor 
and mortgagee, or some persoii in their behalf. setting forth that the mort- 
gage is niade in good faith, and given for a debt aetually owing from the 
mortgagor, statlng the amount and character of sucli debt, and that the same 
is not made to hinder, delay or defraud any creditor of the mortgagor." 

The deeds to Clark, in .so far as they convey or attempt to convey 
personalty, are therefore void as against plaintiff. The rents collected 
by the trustée cannot be recovered by défendant. 

[3] Under the Nevada statute (Comp. Laws, § 3357): 

"A mortgage of real property shall not be deenied a conveyance, whatever 
its term, so as to enable the owner of the mortgage to recover possession of 
the real property witbout a foreclosure and sale." 

So long as Blaisdell and Wallace remained in possession of the 
property, they were entitled to apply its rents, issues, and profits to 
their own use. Their contract was to pay interest, not rent. When 
the trustée in bankruptcy took possession of the property, he took it 
"with the title of the bankrupt," and with the same right to retain 
the rents prior to foreclosure, which the bankrupt had while they 
remained in possession. 1 Jones on Mortgages, §§ 670, 771 ; Teal 
V. Walker, 111 U. S. 242, 4 Sup. Ct. 420, 23 L. Ed. 415. 

[4] Practically the only proof that Clark's purpose was to évade 
his taxes is the fact that the money loaned to the bankrupts was nei- 
ther assessed nor taxed. Mr. Clark paid ail taxes on the property, 
though it was provided in each agreement that this should be done by 
Blaisdell and Wallace. Had the parties employed a mortgage instead 
of an absolute deed, both property and money loaned would undoubt- 
edly hâve been taxed. Mr. Clark says he preferred to take a deed 
because he regarded it as the better security. The Nevada statute 
(Comp. Laws, § 1215) requires the county recorder to be satisfied by 
affidavit that ail state and county taxes due and payable on moneys 
loaned hâve been paid before any mortgage or lien given as security 
therefor can be satisfied of record. Before entering a decree of fore- 
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closure, the courts of this state must require a similar affidavit, and 
delay proceedings until such proof is forthcoming. 

Section 1084 requires the county assessor to demand from each per- 
son "a statement under oath or affirmation of ail the real estate or 
Personal property (and this includes moneys secured by mortgage or 
otherwise) within the county, owned or claimed by such person." 
Refusai or failure to make such a statement on demand is a misde- 
meanor, and an affidavit knowingly false is perjury. The assessor in 
such case must estimate the value of the property himself, and assess 
it accordingly. The statute has thus made ample provision for the 
discovery and ascertainment of ail loans secured by deed rather than 
mortgage, and also for the punishment of those who fail or refuse to 
give in their property to the assessor. If the assessor had performed 
his duty by requiring a sworn statement from Mr. Clark, the money 
loaned by him to Blaisdell and Wallace would undoubtedly hâve been 
listed and taxed. 

Drexler v. Tyrrell, 15 Nev. 114, cited by plaintiff, was a suit to fore- 
close a mortgage. The money was loaned by one résident of this state 
to another, but, at the request of the lender, the mortgage was exe- 
cuted to a citizen of California, for the purpose of preventing an as- 
sessment, and thus evading the payment of taxes. Executing this 
mortgage to a nonresident was équivalent to a représentation that the 
money loaned belonged to a nonresident, and therefore could not be 
assessed in this state. It was held by a divided court that the pur- 
pose to évade payment of taxes and to prevent assessment of the 
money loaned tainted the whole contract, and that such contract could 
not be enforced in favor of a party at whose instance and for whose 
benefit it was entered into. The rule to be gathered from the au- 
thorities cited by Justice Léonard is that, if a contract sought to be 
enforced is expressly or impliedly forbidden by statute or by com- 
mon law, no court will lend its assistance to give it effect, but, when 
the considération and the matter to be performed are both légal, and 
the illegality is collatéral and incidental, and occurs in carrying the 
contract into effect, but does not enter into or form a part thereof, 
and is not contemplated thereby, it will not preclude a recovery. This 
undoubtedly is a correct expression of the law, but its application to 
the facts in Drexler v. Tyrrell has never been approved in but one 
court outside Nevada, so far as I hâve learned-, Elsewhere it has 
been severely, and I think justly, criticized. 

In Nichols v. Weed Sewing Machine Co., 27 Hun (N. Y.) 200, 206, 
the court says: 

"We hâve examined the case of Drexler \. Tyrrell, 15 Nev. 114, * ♦ ♦ 
find we do not thlnk it correct or sustaliied by the citations. As we think. 
the opinion fails to appreclate that there is no illegality in the contract of 
loan." 

In a note in 1 Jones on Mortgages, appended to section 619, the 
author criticizes Drexler v. Tyrrell in the f ollowing language : 

"But the cases cited in support of tlie décision are cases in which the con- 
.sideration of the contract, as between the parties themselves, was either 
illégal or contravened the policy of the law. In the case before the court, 
however, there was nothing illégal in the contract as between the parties. 
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It was a contraet they were not proliiblted from niaking. and there was a 
full and complète considération for it. The only taint in tlie transaction 
was the intended fraud upon the revenue laws of the state. For tliis in- 
tended fraud the court upheld the mortgagor Iff refusins payment of the 
mortgage. They upheld him In a monstrous injustice, when tlie revenue 
laws of the state provlded proper and ample punishment for an évasion of 
them by crimlnal prosecution. The décision Is regarded as wrong in principle." 

In Callicott v. Allen, 31 Ind. App. 561, 67 N. E. 196, speaking of the 
same case, the court says : 

"We do npt thinli the décision rests upon sound reasou or good law." 

In Crôwns v. Forest Land Co., 99 Wis. 103, 74 N. W. 546, the 
Court says of the Nevada case : 

"It bas never been recognized as authority outslde of its boundaries so 
faj as we hâve been able to discover; on the contrary, it has been severely 
and justly critlclzed In othier jurisdictlons, and is regarded as wrong in prin- 
ciple." 

Judge Ross in Waterbury v. McKinnon, 146 Fed. 737, 77 C. C. A, 
294, says that the Nevada décision is not sound. 

There is no law in Nevada which prohibits the taking of an absolute 
deed as security for a loan. There is nothing illégal in such a contraet. 
My attention has not been called to any statute declaring void a deed 
given as security executed and received in order to enable the lender to 
évade his taxes. The deeds and the defeasances in this case simply 
rendered Clark's money more difficult of discovery. No more difficult, 
however, than if he had taken a promissory note without security, 
or made the loan merely upon an oral promise to repay. Loaning 
money on a promissory note certainly is not against public policy. 
I am of the opinion that, if Mr. Clark took a deed rather than a mort- 
gage because he might thereby more easily avoid the payment of his 
taxes, it was a matter collatéral to the contraet between himself and 
the bankrupts. This conclusion is abundantly supported by the fol- 
lowing authorities: Crowns v. Forest Land Co., 99 Wis. 103, 74 K. 
W. 546; Nichols v. Weed Sewing Mach. Co., 27 Hun (N. Y.) 200, 
206; Id., 97 N. Y. 650; 27 Cyc. 1127; Gilmore v. Roberts, 79 Wis. 
450, 48 N. W. 522 ; McKinnon v. Waterbury (C. C.) 136 Fed. 489 ; 
Waterbury v. McKinnon, 146 Fed. 7Z7 , 77 C. C. A. 294 ; 1 Jones on 
Mortgages, § 619; Callicott v. Allen, 31 Ind. App. 561, 67 n! Ë. 196; 
Stilwell V. Corwin, 55 Ind. 433, 23 Am. Rep. 672; Hanover National 
Bank v. First National Bank, 109 Fed. 421, 426, 48 C. C. A, 482. 

[5] Plaintiff has the burden of proof. He must establish by a pré- 
pondérance of the évidence the fact that défendant knew, or had 
reason to know, that the conveyance to him was intended as a préfér- 
ence. 

[6] Clark testifies that he did not even know there were creditors 
other than himself until the attachment suit. True this statement is 
not conclusive, but it must stand until overthrown, and for that pur- 
nose évidence to the effect that he knew Blaisdell and Wallace were 
uorrowing large sums of money from him is wholly insufficient. No 
one of the three deeds can be set aside under section 60b of the Bank- 
ruptcy Act (Act July 1, 1898, c. 541, 30 Stat. 562 [U. S. Comp. St. 
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1901, p. 3446]), because it is not shown that the défendant had "rea- 
sonai)le cause to believe that it was intended thereby to give a préf- 
érence." 

The deed and agreement dated May llth were given within four 
months prior to the filing of the pétition. The proof on this hear- 
ing that thèse instruments were given with intent to defraud other 
creditors, that either Wallace or Clark was actuated by such a pur- 
pose, is insufficient. Furthermore, the last deed was either in Heu of 
or in renewal of previous securities. The real property mortgaged is 
the same in ail the deeds. It is not shown that Clark at the time 
knew that Wallace was insolvent, or had other creditors. Apparent- 
ly the deed was taken by him to protect his own rights. Chattanooga 
National Bank v. Rome Iron Co. (C. C.) 102 Fed. 755, 757. 

[7] In the briefs filed counsel has called attention to the fact that 
the exécution of the deed in question constituted the act of bankruptcy 
on which the adjudication was had. Whether the évidence offered in 
the two proceedings was the same I am unable to say; but it is un- 
questionably true that a préférence which cannot be avoided by the 
trustées may yet be sufficient to support an adjudication. This is so, 
because the court in determining whether an act of bankruptcy has 
been committed considers the intent of the debtor only ; but a préfér- 
ence cannot be set aside as voidable unless it is shown that the per- 
son to be benefited "has had reasonable cause to believe that it was 
intended thereby to give a préférence." Loveland on Bankruptcy, 
§52. 

The deeds as mortgages of realty are valid. In so far as they 
were intended to convey or mortgage personal property, they are 
invalid as against complainant. Défendant is oot entitled to rents 
collected by plaintiff. 

Counsel may prépare findings and a decree in accordance with the 
opinion above expressed. 



FIELD et al. v. CAMP et al, 

(Circuit Court, N. D. Georgia. October 30, 1911.) 

No. 1,334. 

1. Equitt (§ 148*)— Bill— MuLTiFARiousNEss. 

In a suit prlmarily to set aside a deed and wlU of complainant's moth- 
er, aHegations wltU référence to the mother's marriage contract and a 
prayer for the détermination of complainant's rights as helr at law by 
reason thereof, and an application to vacate a decree in the state court 
removing one of the trustées appointed ujider a trust deed by the hiother, 
and appointing one of the défendants as trustée in his stead, etc., ren- 
dered the blU multifarious. 

[Ed. Note. — For other cases, see Equity, Dec. Dlg. § 148.*] 

2. WiLLS (§ 225*) ADEQUATE EEMEDY AT LAW. 

Where teistatrlx's children entered Into a contract between themselves 
that any will that testatrix niight make should be null and void, and 
that the property should be dlstributed among them in a specified man- 
ner, complainant could not maintaln a suit in equity to set aside a will 

•For other cases see same topic & § numbeh In Dec. & Am. Digs. 1907 to date, & Rep'r Inilexes 
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bequeathing a portion of the famlly résidence to her slster S., slnce, îf 
the agreement between the chiidren was valid, complainant eould obtaln 
her rlghts thereunder by a suit at law to recover her undivlded interest 
In the property. 

[Ed. Note.— For other cases, see Wills, Cent. Dig. § 547; Dec. Dlg. | 
225.*] 

S. COUBTS (§ 505*) JUBISDICTION— FeDEKAL AND STATE COUETS. 

Where a will had been admitted to probate, and the executors ap- 
pointed without bond as provided In the wUl, whether they should be 
required to glve bond was a matter excluslvely for the court of ordinary, 
and was not within the jurlsdiction of the fédéral court lu a suit In 
equlty Involvlng the valldlty of the wlU, etc. 
[Ed. Note. — For other cases, see Courts, Dec. Dlg. § 505.* 
Confllct of jurlsdiction of fédéral courts wlth state courts, see note 
to LoulsvlUe Trust Co. v. City of Cincinnati, 22 C. C. A. 356.] 

4. WiLLs (i 281*) — Undue Influence— Bill. 

A blll alleging that défendants Influenced and caused thelr mother to 
exécute a pretended deed to C, conveying to her the home place and 
adjacent lands, conslstlng of 87 acres, the very heart and most valuable 
part of the home place, and aiso to slgn a pretended will devising the 
lands to C, and provldlng that, if the four chiidren eould not agrée as to 
a division in kind of the remalnder of her property, it should be sold In 
such manner as the executors In thelr discrétion should détermine, etc., 
was not sufficlent to ralse an issue that the wIU was the resuit of undue 
Influence. 

FEd. Note.— For other cases, see Wills, Cent. Dlg. | 639; Dec. Dig. § 
281.*] 

Bill by Annie C. Field and another as;ainst Sarah A. Camp and 
others. Demurrers and pleas to the bill sustained. 

Richard H. Field, for plaintiffs. 

Geo. F. Gober and D. W. Blair; for défendants. 

NEWMAN, District Judge. This is a bill brought by Richard H. 
Field and his wife, Annie C. Field, against Sarah A. Camp, John T. 
Brantley, and his wife, Hattie H. C. Brantley, which, after stating the 
necessary diversity of citizenship, is, in substance, as follows: 

That Walter A. Camp, of Springfield, Ohio, Annie C. Field, the plaintifC 
herein, and the défendants Sarah A. Camp and Hattie H. O. Brantley are 
the four chiidren and only surviving heirs of George H. Camp, deceased, and 
Jane M. Camp, deceased. 

That sald George H. Camp dled on August 26, 1907, within 4 months of 
90 years of âge, and that his wldow, the sald Jane M. Camp, at that tlme 
over 80 years of âge, survived him nearjy 4 years, and dled on June 30, 1911. 
That both of sald decedents dled at thelr home in Marietta, Ga., where 
they had resided for more than 35 years. 

That Walter A. Camp, the only surviving son, and Annie C. Field, the first 
daughter and plalntiff herein, hâve resided in Missouri for more than 30 
years, and were not, at any of the tlmes hereinafter stated, inmates or mem- 
bers of thelr parental home except as vlsitors, but that on the dates of the 
wills of the sald George H. Camp, as hereinafter alleged, the only Inmates 
of the sald parental home were George H. Camp hlmself, his wife, and two 
daughters, the défendants Sarah A. Camp, unmarrled, and Hattie H. C. Brant- 
ley, then unmarrled. 

That before and after the acts of George H. Camp and Jane M. Camp here- 
inafter stated défendants Sarah A. Camp and Hattie H. C. Brantley watched 
the business aflfairs of thelr father and mother, and claimed and exerclsed 

*For otber casea see Eame toplc & § nvmbeb in Dec. & Am. Digs. 1907 to data, ft Rep'r Indexai 
193 F.— 11 
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tïleiight to be adyised find consùlted as to any and ail of tbeir investments, 
ànà as to thé disposition of funds or property' among their children, and 
advised atid influenced their said parents l'or or against such action as was 
iknown to them to be contemplated or cousidered by them, and complained 
of, «ppesedi and preveuted the said George II. Camp giving to plaintlff 
Annie 0. Field liis interest in the Hyde Park real estate in Kansas City, 
Mo., whlch he suggested and proposed giving to plaintlff without her sugges^ 
tion or. solioltatton. • 

That before and since the dates hereinafter named the net income of the 
property of said George H. Camp exceeded $4,000 yearly, and the net income 
of the other property o.wned by the said Jane M. Camp exceeded $1,000 
yearly. That said income of $5,000 was more than sufflcient for the support 
and comfort of the said Jane M. Camp and Sarah A. Camp, the only inmates 
of said parental home af ter the death of the said George H. Camp. 

That af ter hls death two wUis executed by the said George H. Camp were 
found, the first executed September 17, 1892, wlth two codicils attached there- 
to, dated May 24, 1897, and July 7, 1906, and the second executed June 12, 
1901. Each of said wills made the widow, Jane M. Camp, executrix and 
Richard H. Field exécuter, and by the first codieil to the flrst will and by 
the last will John T. Brantley was made eoexecutor; and said wills, re- 
spèctively, bequeathed to hls children in différent amounts about 15 per cent, 
of hls estate, then worth $200,000 or more, and the residue thereof, in both 
said wills, to his widow. 

On account of the second codieil to the flrst will belng of a later date than 
the second will, it was a question wlth the said executors and heirs as to 
whlch of said wills should be probated, or whether either could be probated 
over the objection of any of said heirs, and, because of the différence of pro- 
vision as to said children, those less favored were dlsappointed and dissatis- 
fied wlth the manner in which one or both of said wills were said to hâve 
been procured; and, on account of the advanced âge of the widow, her lack 
of business expérience, lack of aequaintance with the various properties 
bequeathed and devised to her, without restriction, and her known disposi- 
tion to yield to and please those around and about her, It was a matter of 
grave concern and appréhension, and .was so discussed and considered by 
three of her four children who were no longer Inmates of her household as 
to how she would manage and keep the same at the end of the three years 
of administration of the estate, and also how she would divide or provide 
for divlding the same at her death, and whether, if she were left exposed to 
the apparent danger of being led into Indiscrétion in respect thereto, there 
would be an equal division among the four children, and the said children 
suggested to her that she secure the said residuary bequest of their father 
and her other property to herself and equally to her chlldreii after her 
death by deedlng the same to her children, or to trustées, reserving to her- 
self for life the Income of ail her property. On the 2d day of September, 
1907, she executed a deed to the défendant John T. Brantley and the plain- 
tlff Richard H. Ileld as trustées of her own separate estate other than the 
property bequeathed to herby her husband, and, after niaking such deed 
and upon further considération, she and the children agreed that she should 
and would make a deed vesting, at her death, the remainder of said residu- 
ary estate in her four children. 

Following said agreement, two deeds were prepared, one on September 20, 
1907, by the plaintlff Richard H. B'ield, and another on September 25, 1907, 
by John T. Brantley and D. W. Blair, an attorney of Marietta, Ga., neither 
of whlch was executed. 

The question of différences between the children under the will of their 
father having been adjusted, a written agreement was entered into by them 
that neither of them woùld use any influence wlth their said mother to in- 
duce her to make a deed or will, or dispose of property In any way dur- 
ing three yeàrs, and any : papers made by her within that time should not 
he recognlzed, but should be huU and vold. 

Afterwards, and on October 8, 1907, In considération of the foregoing, the 
said will of the said George H. Camp, executed September 17, 1892, and th^ 
two codicils thereto attached, were offered by the executors and were prb- 
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bttted, and sald helrs receîved from said esta,te the lëg&cîes Iti said will and 
rCodlcils as agreed upon. 

, NQtwlthstanding and in disregard of the agreenients and proceedlngs afore- 
said, and witàout the knowledge or consent of plaintiff, Annie C. ITleld, and 
for thçir own use and hènetlt, défendants influenced and caused said Jane 
M. Camp to exécute a pretended deed to Sarali A. Camp, dated December 
ï9, J908, eonveying to her the home and adjacent lands, in ail 87 acres, the 
yery heart and most valuable part of the home place, and also to sign;à 
pretended will devising said lands to sald Sarah A, Camp, and providing 
that, if the said four ehildren could not agrée as to a division in kind of the 
remainder of her prpperty, the same should be reduced to money by sale 
In such manner a» J. T. Brantley and Sarah A. Camp, the executors named 
therein, may, in thelr discrétion, détermine, and excusing said executors 
from giving bond and from making any return to the ordinary or court of 
ordinaryi and expressly conferring upon said executors power to sell any 
part of said estate at private or public sale, without notice, and to make 
good and sufflcient deeds therefor. 

And in further disregard and breach of said contract, and without the 
knowledge or consent of plaintiff Annie C. Field and without notice to her, 
the défendants on or about July 4, 1911, filed said pretended will with the 
ordinary of Cobb county, Ga., and offered same for probate and record, and 
dld not inform said ordinary of the written contract and agreemeuts and 
proceedlngs aforesaid, and the ordinary thereupon flled and admitted to 
record said wlU, and issued letters testamentary to the said John ï. Brantley 
and Sarah A. Camp, and, unless restrained by this court, said défendants in- 
tend to exercise and will proceed to exercise, or attempt to exercise the un- 
reasonable and unusual powers thereunder, to the great détriment of plaln- 
tiffs. 

That the défendant Sarah A. Camp has no other property than that de- 
rived or to be derived from said estâtes of her father and mother-, except 
possibly 36,500 received by her about 1903 or 1804, and is not sufflciently 
experienced to exercise the powers and discrétion contided to her in the will 
of the said Jane M. Camp, nor to keep the same safely as against the 
défendant J. T. Brantley, who has her undue confidence. 

That J. T. Brantley is not solvent or responsible to the extent of the value 
of the property of the said Jane M. Camp, deceased, and that his most, if 
not his only, solvent estate, is that he Is pr^sumptive or possible heir of his 
wife, Hattie H. C. Brantley, to an equal fourth of the estate of Jane M. Camp. 

That the estate of the said George II. Camp is still unsettled, and défend- 
ant J. T. Brantley and plaintiff Richard H. Field are the only survivlng 
executors of said estate, and that the défendant Brantley and the other de- 
fendants made false représentations to the said Jane M. Camp witU référ- 
ence to the said Richard H. Field, so that she became greatly prejudiced 
against him, and encouraged the said J. T. Brantley, as such executor and 
trustée, to ignore the said Field, and for more than three years past said 
Field has been unable to get information from the said Brantley as to the 
estate of George H. Camp. And défendants further influenced and cansed 
the said Jane M. Camp to attempt to remove the said Richard T. Field both 
as executor and trustée by calling to their aid an attorney, who in private 
consultation with the said Jane M. Camp and themselves advised her that 
she could remove the said Richard H. Field as cotrustee in the deed afore- 
said made by her to J. T. Brantley and Richard II. Field under and by vir- 
tue of the provisions In a written marriage contract of herself and hus- 
band, dated April 9, 18û0, by her ex parte pétition to him as judge of the 
superior court of Cobb county. Af terwards and pursuant to such advice, 
a pétition was signed by said Jane il. Camp, setting forth a recited re- 
moval of sald Richard H. Field and the appointraent of the défendant Sarah 
A. Camp as such trustée, stating flctitious reasons therefor, and asking said 
attorney, George F. Gober, to conflrm said removal and appointment as judge 
of the superior court, and same was conflrnied by an order dated July 4, 
1908, divesting said Richard H. Field of ail rights, privilèges, and préroga- 
tives as such trustée, and vesting the same in sald Sarah A. Camp as suc- 
«ssor in trust. Afterward the cotrustee, the said J. X. Brantley, notlfied 



164 193 FEDEEAL REPORTER 

isald Richard H. FieM of sald action, and notwlthstandlng the sald Fléld 
promptly notlfled and warned sald Brantley as cotrustee, not to share as 
trustée the custody of sald estate wlth tbe sald Sarah A. Camp, he bas 
since then and y et shares wlth the sald Sarah A. Camp the custody of the 
estate, and they hâve excluded and still exclude the sald Richard H. Kleld 
therefrom. 

On or about September 3, 1910, the défendants represented to sald Jane 
M. Camp that the final settlement of the estate of George H. Camp should 
be made at that tlme, and that the sald Richard H. Fleld was wrongfuUy 
refusing the same, and influenced her to joln in a suit In the court of or- 
dinary of Cobb county, Ga., to remove sald Richard H. Flèld on false charg- 
es which they Influenced the sald Jane M. Camp to joln them in making, 
and afterwards, on October 3, 1910, they caused her to joln in flllng an- 
other suit in the superlor court of Cobb county, Ga., to close sald estate, 
and bave the large residuàry estate deeded and turned over to her, and al- 
leglng In both sald sults that the coexecutor, J. T. Brantley, was th-in 
anxlous and wUllng to close sald estate. Both of sald sults were reslsted oy 
sald Richard H. Held beeause of the Incapaclty of the sald Jane M. Camp 
to manage and keep the same, and beeause he then understood and belleved 
that the same were unjust efforts of the défendants, as before stated, to get 
Into thelr own hands the management and control and disposition of sald 
residuàry estate. 

Plalntiffs hâve reason to believe, and therefore state, that the défendants 
John T. Brantley and Sarah À. Camp hâve attempted to take actual posses- 
sion of ail the Personal property of thé estate of George H. Camp, and bave 
collected a large amount of Indebtedness due to sald estate, and bave trled 
to bave transferred to them, as executors of Jane M. Camp, bank deposlts 
made by and credlted to the George H. Camp estate wltbout the consent 
of plalntiffs, nor of Richard H. Fleld, exécuter of the George H. Camp es- 
tate, nor any order of any court permitting them to do so, thelr purpose be- 
Ing to sell the resldue of the estate of George H. Camp, and settle and dis- 
burse thé proceeds thereof as executors of Jane M. Camp under the provi- 
sions of her alleged wlU, wltbout consent of plalntiffs and wltbout the su- 
pervision or participation of plalntiff Richard H. Fleld as executor of 
George H. Camp, and wlthout the consent or supervision of any court. 

TJnder and by vlrtue of the terms of the will of sald George H. Camp, 
plalntiff Richard H. Fleld and défendant John T. Brantley quallfied and 
bave since acted as executors wltbout glvlng bond. The debts of sald es- 
tate hâve been pald, except expenses, fées, and compensation due the execu- 
tors, and sald estate should now be finally settled and dlstrlbuted. And 
now the sald Richard H. Fleld, as such executor and trustée, offers to set- 
tle and close, and hâve settled and closed, in and by thèse proceedings and 
the adjudication of thls court both of sald estâtes of the sald Jane M. Camp ; 
that Is, the residuàry estate devlsed to her by George H. Camp and also the 
sald trust estate, whlch estâtes are ail the assets left by the sald Jane M. 
Camp at her death. 

Walter A. Camp, of Sprlngfleld, Mo., Is not made a party plalntiff here- 
In beeause he bas not been withln the tJnited States since the 30tb day of 
June, 1911, the date of the death of Jane M. Camp, and he has not been 
made a défendant hereîn beeause he Is a citizen of the same state as the 
plalntiff, and he cannot be jolned as défendant wlthout ousting the juris- 
dlctlon of the court as to the other défendants in the cause. Plalntiffs here- 
by offer to joln the sald Walter A. Camp In an amendment to tbls blll of 
complaint, making hini a party plalntiff thereto or to permit him to be- 
come a party plalntiff in thls cause on bis own motion or by order of tbô 
court. 

The prayers of the bill are: 

(1) That a recelver be appolnted. 

(2) For an Injunotlon restrainlng the défendants from any further action 
under the wlll of Jane M. Camp. 

(3) That on final bearuig and decree (a) sald injunetlon be made perma- 
nent; (b) that sald written contract of October 1, 1907, be decreed valld; 
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(c) that the will and deed of Jane M. Camp, dated Deeember 19, 1008, and 
any and ail other wills and deeds, or otber disposition of property of Jane 
M. Camp, made sinee Oetober 1, 1907, be decreed, adjudged, and deçlared 
nuU and void under said contract dated Oetober 1, 1907 ; (d) that the court 
construe the marriage contract aforesaid of the sald Jane M. Camp, and 
adjudge and deeree the property inherited or acqulred by her during cov- 
erture, and the rights and estate of the plaintiff Annie C. Field as helr at 
law of the estate of Jane M. Camp under sald marriage contract and un- 
der her mother's deed of sald estate to J. T. Brantley and Richard H. Field, 
dated Septeniber 2, 1907 ; (e) that the court déclare, adjudge, and deeree as 
null and void the proceedings aforesaid of the sald Jane M. Camp in the 
superlor court of Cobb county, removing said Richard H. Field and ap- 
pointlng Sarah A. Camp as trustée of said estate; (f) and also adjudge, de- 
eree, and make proper distribution of both the sald estâtes and ail of the 
property of sald Jane M. Camp at her death; (g) to cause to be pald any 
and ail lawful charges presented to and approred by thls court; (h) and ail 
expenses and eosts of this proceeding ; and (i) such other and further relief 
as should, in equity, be allowed in this case. 

There is a demurrer filed to the bill by Sarah A. Camp, the first 
ground of which is that the plaintiffs fail to make such a case as en- 
titles them to the rehef as sought. Second. That the bill does not 
show any right, title, or interest in Richard H. Field in the estate of 
Jane M. Camp as to which the défendant should be required to an- 
swer. Third. That the bill fails to make the executors as such par- 
ties défendant. Fourth. That the bill is multifarious because it is an 
endeavor on the part of plaintiffs tb mix and combine the estate of 
George H. Camp with that of Jane M. Camp, the two being inde- 
pendent estâtes. The fifth ground appears to be substantially the 
same as the third, as I understand it, and the sixth ground is sub- 
stantially the same as the fourth. Seventh. That Walter A. Camp, 
son and heir of Jane M. Camp and a résident of Springfield, Mo., 
is an indispensable party, and is not made a party to the proceeding. 
Eighth. That John T. Brantley and Sarah A. Camp qualifîed as execu- 
tor and executrix of the estate of Jane M. Camp, and 12 months 
hâve not expired since the appointing of said executors and the pro- 
bate of the will, and they are not liable to suit until the expiration of 
such time. 

There is a demurrer by John T. Brantley and Hattie H. C. Brant- 
ley, the first ground of which is that the court of ordinary of Cobb 
county, Ga., had acquired jurisdiction of the estate of Mrs. Jane M. 
Camp by the probating of the will of Mrs. Jane M. Camp prior to 
the filing of this bill; second, that the remedy of the complainants 
is by caveat to said will in the court of ordinary; third, that the 
property had gone into the possession of the executors prior to the 
filing of the bill, and that, the court of ordinary having acquired ju- 
risdiction and the executors possession of the property of the de- 
ceased, there is no jurisdiction in this court over the subject-matter 
in the suit ; fourth, that Walter A. Camp is a necessary party ; fifth, 
the misjoinder of parties, because Richard H. Field is made a party, 
and he bas no interest in the estate of Jane M. Camp ; sixth, because 
the bill is multifarious, joining différent and independent matters, 
which bave no relation to each other, and in which the plaintiffs hâve 
no joint claim, interest, or right; seventh, because complainants hâve 
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a! plarfl;' adéquate, and toraplete remedy at law; eighthy becausft, ac- 
cpr^ding tç cortiplainants' own showing in their bill, they arenot enti- 
tled^','<;6.;ihe relief pràyed. , ' 

' ,T,here is also a plea by Sar&h A. Caiiip to the effect that on July 
S/'l^ll, before theordinary of Cobb county, the will of Jane M. 
Câriip'Wâs ôffered' f Di" probate and probated in common form, and that 
oh.'jtiiy 4» 1911, Jôbri T. Brantley and' S'arah A. Camp, having been 
nonainated in the will as executor and executrix, qualified as such 
and tbok; possession of ail the estate :of Jane M. Camp under the 
aiithôiity ôf said ordihary, and are now holding the same under the 
càre pi itieordînaryof Çpbb county as executor and executrix of said 
will. .itThere is a piea aiso by Johri T. Brantley and Hattie H. C. 
Brahtley ta the sarne effect substantiaHy ^s is the plea of Sarah A. 
Cànip.' Sàrah A. Càm^i filed an amendment to her plea on October 
14, 1911, before the argument în the case was had, in which she 
setsiup'ithat on October. 7, 1911, after fuU and timely notice to ail 
theheirs of said Jane M. Camp, the hearing upon the application of 
Sarah A. Ca^ip and John T. Brantley, èxecutors of Jane M. Camp 
riamed in the will, came on for a hearing before the ordinary of Cobb 
GQunty, 'and that Anijie C. Field, one of the complainants, appeared 
by her attorney, Richard H. Field, as one of the défendants in said 
causé, who then and there represented her as attorney, and, after 
hearing in the case, the will of the said Jane M. Camp was admitted 
to'probate in solemn form and said Sarah A. Camp and J. T. Brant- 
ley then and there afterwards qualified as èxecutors of the said will 
of the ! said Jane M. Caipp, and took ôver and went into possession 
of ail. the estate and iproperty of the said Jane M. Camp, and now 
hold the i$ame as such èxecutors under the order and direction of 
the court ,of prdinary of Cobb county, Ga. Argument has been had 
in this case, on the demurrers and pleas; the same being heard to- 
getherby consent of coijnsel. On the hearing the prayer for a re- 
ceiver wasaot insisted «pon. The prayer for an injunction restrain- 
ingi défendants f rom further action under the will of Jane M. Camp 
will be controlled by what will be hereafter said as to the grounds 
upon which| ^his prayer isbased. 

The firsi;, question in the case is as to the written contract between 
the childrenpf Jane M. Camp, made and entered into October 1, 1907, 
The prayer is that a, decree be entered declaring this contract valid. 
Itis apiSfgrpement-betweçn; the chiliiren that any will made by Jane 
Ml Camp, '"shiall be null and void" as it is expressed in the agreement. 
Whethçr, this.agreement ^ against public policy and consequently void 
under the-deciçions of the Suprenie Court of Georgia is at least a 
very, grave question. It clearly interfères with the right of Jane M. 
Camp: toMiake such disposition of; lier property after her death as 
she ,might ..de$ire. Foruiiiptance,,. it interfères with the right of Mrs. 
.Camp ito giye to iher uniparried daughter, Miss Sarah A. Camp, the 
home pla<;e ip which Mr. and Mrs,.- Çamp^ and Mrs. Camp after the 
death of the; former, hnd livgd for many years, and where Miss Sarah 
A. Cartïp :had liyed with them; and, apparently cared for them in their 
extitemeiOld! âge.. This does not seem to be an unnatural thing for 
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Mrs. Camp to hâve done, and yet, under this agreement, she is pre- 
vented from doing that which was apparently her own wish and de- 
sire. If it was necessary to a décision hère,, I should be disposed to 
hold that the deed from Mrs. Camp to her daughter and the devise 
contaiaed in the will to her could not be niade the subject-matter 
of an attack by reason of the written agreement referred to (Mer- 
cier V. Mercier, 50 Ga. 546, 15 Am. Rep. 694), but the case is, I 
think, controlled in another way. 

[1 1 So much of the bill as relates to the marriage contract of Jane 
M.. Camp and to. determining the rights of Annie C. Field as heir 
at law by reason thereof, and the deed to Brantley and Field of 
September 2, 1907, if treated as a part of this bill, would render it 
multifarious in my opinion, and the bill should be dismissed on that 
ground, but as to this also I think the case is controlled otherwise. 
I think this view also controls the prayer of the bill with référence 
to the removing of Richard H. Field as trustée and appointing Sarah 
A. Camp in his stead. 

[2] Taking the case as a whole, the facts appearing are that Mrs. 
Camp made a will in which she provided for the disposition of her 
property, giving the home place, as has been stated, to Miss Sarah 
A. Camp, and, with the exception of a part of the furniture in the 
family résidence and certain stock and feed on the home place, she 
provided that ail of the other property she left at her death should 
be divided equally between her children. So the only matter of any 
substantial amount involved is the home place, and the only matter of 
real différence between the parties in this case is therefore as to their 
respective rights to this home property. 

If the agreement between the children of Mrs. Camp is valid and 
binding, Mrs. Field could obtain her rights thereunder by a simple 
suit at law to recover her undivided interest in that property, and 
I do not see any reason whatever for invoking the aid of a court of 
equity in this matter. Any other matters except this are clearly such 
as should be submitted to the court of ordinary of Cobb county. The 
will of Mrs. Camp was admitted to probate in common form in July, 
and on the 2d of October was admitted, after notice to ail parties in 
interest, to probate in solemn form in the court of ordinary. In July 
the executors named in the will qualified and took possession of the 
property of the deceased, and hâve since been in full possession and 
control of that property, and are responsible to Mrs. Field for her 
share of the same under the will. 

[3] It is urged that the executors named are not under bond; the 
will having provided that they should not give bond. This is clearly 
a matter for the court of ordinary to pass upon. If, on a proper 
shovving, it would seem to be wise to require bond of them under 
the circumstances, the ordinary will require them to give such bond 
as he may deem proper to protect Mrs. Field's interest and to protect 
the entire estate. 

[4] There are some allégations in the bill and something was said 
in argument about undue influence being used with Mrs. Camp to 
induce her to make the deed to the home place to Miss Sarah A. 
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Camp, and to provide for the same thîng in her will. The alléga- 
tions are clearly insufficient to justify the court, even if it had juris- 
diction otherwise, in setting aside the will on this ground. This is 
true under the gênerai law (Mackall v. Mackall, 135 U. S. 167, 10 
Sup. Ct. 705, 34 L. Ed. 84), and it is certainly true under the law 
of Georgia (Potts v. House, 6 Ga. 324, 50 Am. Dec. 329, and Thomp- 
son V. Davitte, 59 Ga. 473). 

Ail the questions involved in this case, therefore, except the va- 
lidity of the written agreement between Mrs. Jane M. Camp's chil- 
dren, are alone for the court of ordinary of Cobb county, certainly 
ail except those which cannot be considered without rendering the 
bill multifarious and subject to demurrer on that ground, and as to 
the rights of Mrs. Field under the written agreement, if she has any, 
I think it is a matter as to which she has, as has been stated, a full, 
complète, and adéquate remedy at common law. 

What has been said makes it unnecessary to détermine whether or 
not Sarah A. Camp and John T. Brantley are properly made parties 
as exécutrix and executor, and also whether Walter A. Camp is an 
indispensable party. 

The demurrer and pleas will be sustained for the reasons given. 



In re HARING. 
(District Court, W. D. Michigan, S. D. January 8, 1912.) 

1. Bankbuptct (§ 229*) — Contempt Pboce-edings— Refbrke's Okder— Con- 

clusivenbss. 

In proceedings against a bankrupt for contempt for dlsobeying an 
order of the référée requiring hlm to turn over njoney or property, the 
order may be given the weiglit to which it is entitled under ail the eir- 
cunjstances, but the court should make an independent investigation and 
consider ail material évidence relatlng to what preceded as well as what 
followed the referee's report, and from such investigation and from such 
évidence détermine whether the order was justifled, whether the bank- 
rupt's disobedlence is willful and^ contumacious, and whether he eau 
comply. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. | 229.*] 

2. Bankeuptcï (§ 229*)— Contempt by Bankkupt— Powee to Impeison. 

The fédéral District Court alone, and not a référée, can imprison a 
bankrupt for contempt of an order. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 229.*] 

3. Bankruptcy (§ 229*) — Contempt by Bankrupt — Evidence— Sufficiency. 

Evidence in a contempt proceeding against a bankrupt hcld insutïi- 
clent to establlsh his ability to pay over an amount ordered paid by the 
référée. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 229.*] 

In the matter of Jay A. Haring, bankrupt. On pétition by the 
trustée to punish bankrupt for contempt. Pétition denied. 

Benn M. Corwin, for trustée. 
Dunham & Phelps, for bankrupt. 

•For other cases aee same topic & S numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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SESSIONS, District Judge. The above-named bankrupt com- 
menced business as a merchant in the village of Grant on the lOth day 
of February, 1910, and continued such business until January, 1911, 
when he was adjudged an involuntary bankrupt. His schedules were 
filed on February 6, 1911, and on February 27, 1911, William B. 
Holden, the présent petitioner, was elected trustée. On the same 
date, and again on March 28, 1911, the bankrupt was examined at 
length, and his testimony reduced to writing. On April 6, 1911, the 
trustée filed a pétition, alleging and charging that the bankrupt had 
"knowingly and fraudulently appropriated to his own use, and se- 
creted and concealed from his creditors and from your petitioner as 
trustée in bankruptcy in this matter, a large amount of property or 
money, or both, belonging to his estate in bankruptcy, to wit, at least 
the sum of $6,676.21 in property or money, or both," and prayed for 
an order requiring him to account for such property or money. The 
bankrupt answered under oath, denying the allégations of fraud and 
concealment of property contained in the pétition, and averring that he 
could not make any other or further accounting than he had already 
made. A hearing was had and proofs taken in behalf of the trus- 
tée. No proofs were taken on the part of the bankrupt, although 
he was présent and was represented by counsel at the hearing. On 
October 14, 1911, the référée made and filed his finding based upon 
the testimony given by the bankrupt upon his former examination 
and upon the évidence produced in the matter of the accounting. This 
finding is thus summarized by the référée : 

"I therefore flnd that the aceount against the respondent bankrupt should 
be stated as follows : 

Débits. 

1. Merehandise on hand February lOth, 1910 $ 2,700.00 

2. Cash on hand February lOth, 1910 0.00 

3. New merehandise 13,2&3.56 

4. Profits 0.00 

Total débits $15,963.56 

Crédits. 

1. Amount of inventory at cost priée at tlme of flling pétition $ 6,128.76 

2. Cash pald ont as per eheok book 3.164.45 

3. Household and iueidental expenses 1.500.00 

4. Losses on sales 1,000.00 

5. Aecounts receivable 20.00 

Total crédits $11,813.21 

Total débits $15.9&3.56 

Total crédits 11,813.21 

Balance unaçcounted for 4,150.35 

Allowed for errors and omissions 150.35 

Net amount $ 4,000.00 

"I therefore flnd that the respondent bankrupt bas failed to aceount for 
property, or money, or both, of the value of $4,000, and that such amount 
belongs to this estate and Is withheld from the trustée thereof." 
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■'■The feferee aiso made an order 'which concluded as follows: ' 

"it te brdered that the sald respondeiit liankrupt account for and pay tO' 
the'trùstee of this estate said sum of $4,000 within thirty days from tbe date, 
th^fe.jîersonal service of a copy of tUis order sliall be made upon the said 
respondent bankrupt." 

Al copy of such order was duly served upon the bankrupt. Hè 
has not complied with the order, nor has he made any attempt to 
hâve the same reviewed. The trustée has now filed his pétition in 
this' court asking that the bankrupt be committed for contempt be- 
cause of his failure and alleged willful refusai to comply with the 
order of the référée. The bankrupt has filed an answer under oath, 
again denying that he has concealed any property belonging to his 
estate, and that he has any such property in his possession, and aver- 
ring his désire to comply with the order and his inability so to do 
and concluding with the statement: 

"Detwnent further says that he is unable to give any othçr or différent 
explanation p£ his business than wasglven before said référée." 

No'àdditional proofs hâve beeri taken in this court. 

[1,2] Upon the threshold of this investigation, there is presented 
the quiestion of what effeet' shall be given to the finding and order of 
thè refeffee in the proceedings before him. Upon the détermination 
of that question will dépetid in a large measure the conclusion or re- 
suit to be reached in this matter. No steps hâve been taken to hâve 
the ireferee's order reviewed, and i the bankrupt has ofïered no ex- 
planation of his failure to comply with and obey such order other 
than<his bald reassertion of his inability so to do. Under thèse cir- 
cumstances, is the finding and order of the référée conclusive upon 
both the bankrupt and this court, and is the duty of this court in 
the premises merely formai and ministerial, or is it the duty of this 
<;ourt to make an independent investigation of the f acts disclosed by 
the évidence' àndto fèach an indepehdent conclusion based Upon such 
investigation ? 

There are-two distinct lines of décision upon this subject founded 
upon différent and divergent théories and conceptions of the law. 
In one Une are the courts which hold, in substance, that an order 
of the réf. éree., made after a hearing and supported by évidence, ad- 
judging the bankrupt to hâve in his possession and control a certain 
sum of money or spécifie property belonging to his estate and re- 
quiring him to turn over to the trustée such money or property, which 
order he neither obeys nor seeks to hâve reviewed, créâtes a pre- 
sumption of the ability of the bankrupt to comply with the order and 
casts upon him the burden of provirig the contra'ry, and that such 
presumption becomes final and conclusive unless the bankrupt gives 
an adéquate explanation of what has become of the money or prop- 
erty. In re Fi-anM (D. C.) 184- -Fed. 539, 25 Am. Bankr. Rep. 920; 
In re Stravrahn, 174 Fed. 330, .98 C C A. 202, 23 Am. Bankr. Rep. 
168; In re Marks (D. C.) 176 Fed. 1018, 22 Am. Bankr. Rep. 568; 
In re Richards (D. C.) 183 Fed. 501, 25 Am. Bankr. Rep. 176; In 
re Cummings (D. C.) 186 Fed. 1Ô20', '26 Am. Bankr. Rep. 130. In 
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the other line are the courts which liold, in substance, that in pro-, 
ceedings against a bankrupt for contempt for failure to obey an or- 
der of the référée requiring him to turn over money or property tO' 
the trustée such order may be referred to and given the weight to 
which it is entitled under ail the circumstances, but the court should 
make a new and independent investigation, and should consider ail 
material évidence relating to what preceded as well as what followed 
the referee's report, and from such investigation and from such évi- 
dence détermine whether or not the order of the référée was justi- 
fied, whether or not the bankrupt's disobedience thereof is willful 
and contumacious, and whether or not the bankrupt has the présent 
ability to comply therewith. In re Davison (D. C.) 143 Fed. 673, 
16 Am. Bankr. Rep. 337; In re Goodrich, 184 Fed. 5, 106 C. C A. 
207, 25 Am. Bankr. Rep. 789 ; In re Cole, 163 Fed. 180, 90 C. C; 
A. 50, 23 L. R. A. (N. S.) 255, 20 Am. Bankr. Rep. 761; Samel 
V. Dodd, 142 Fed. 68, 73 C. C. A. 254, 16 Am. Bankr. Rep. 163. 

The Court of Appeals of this circuit has not passed upon this ques- 
tion, and therefore this court is at liberty, within proper limits, to 
adopt the view which seems to be the more consonant with reason. 
While the trend of the later décisions, particularly of those courts 
which are overcrowded with work, appears to be in the direction of 
the harsh and drastic rule followed in the cases first above cited^ 
yet, after a careful and painstaking examination of the subject, I am 
unable to subscribe to the doctrine there enunciated. The tendency 
to impose the burden of proving his • innocence upon one in fact 
charged with the comttnission of crime is a dangerous departure from 
those fundamental principles and constitutional guaranties which hâve 
been regarded as necessary for the adéquate protection and sure safe- 
guarding of the rights and liberty of every individual. Congress has 
not conferred upon référées in bankruptcy the power to imprison the 
bankrupt for contempt in failing or refusing to obey their orders-. 
The court alone is authorized to exercise the power of commitinent. 
Smith V. Belford, 106 Fed. 658-661, 45 C. C. A. 526; In re Schul- 
man, 177 Fed. 191-193, 101 C. C. A. 361. The power of this court 
to imprison for an indirect contempt such as the one hère alleged is 
undoubted; but it is also too well settled to admit of controversy 
that such power should be exercised with extrême care and caution 
and only upon the receipt of clear and convincing proof establishing 
the guilt of the accused. A discretionary act cannot be done by proxy. 
To hold that the investigation by this court of respondent's guilt or 
innocence must begin where that of the référée terminâtes is tO dcr 
prive this court of the discrétion vested in it by law and to çonfer 
upon the référée the power to do indirectly that which he cannot 
do directly. The bankruptcy act (Act July 1, 1898, c. 541; § 29b, 
subd. 1, 30 Stat. 554 [U. S. Comp. St. 1901, p. 3433]) expressly makes 
the willful and fraudulent concealment of his assets by the bankrupt 
a crime punishable by fine and imprisonment after conviction by a 
jury. The Constitution of this state expressly prohibits imprison- 
ment for debt except in certain cases of fraud. It must be conceded 
that, under the law, courts are clothed with large powers in contempt 
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proceedings, but any arbitrary and unreasonable use of that power 
will inevitably invite further and more merited criticism, and add to 
the discontent and dissatisfaction which is already pronounced and 
widespread. While it is the duty of bankruptcy courts to enforce 
obédience to their lawful orders and to prevent willful disobedience 
thereof; yet they must in ail cases be careful that their orders take 
neither the form of punishment for crime without a trial by jury nor 
the semblance of imprisonment for debt. 

The danger of doing injustice which is always présent in this class 
of proceedings is well illustrated in the Cummings Case, above cited. 
In that case an order was made by the référée requiring the bank- 
rupt to pay to the trustée in bankruptcy a large sum, of money. This 
order was affirmed upon review by the District Judge and later by 
the Circuit Court of Appeals. 184 Fed. 718. The bankrupt failed to 
comply with the order and upon pétition of the trustée was cited 
for contempt. Acting upon the theory that the order requiring him 
to pay the money and his failure so to do made a prima facie case 
against him and created a presumption of his ability to pay the mon^- 
ey, the District Court committed him "to the jail of Philadelphia 
county, there to remain until he pays to his trustée $69,317.14, with 
$20.00 costs, or until the further order of the court." After the 
bankrupt had been in jail for nearly two months, a further hearing 
was had upon his application to be released, and the same judge who 
had ordered him committed in granting his discharge from custody 
used the foUowing language: 

"The évidence just heard leavès no donbt In my mind about the flnanclal 
situation of thé bankrupt. He bas no, money or property, either in posses- 
sion or under bis control, and none is held for his beneflt. He cannot pay 
any pàft of the inoney that he bas beèn ordered to pay, and, so far as ap- 
peàrs, he Isiiever llkely to bave sueh ablllty. To confine him longer would 
be not only iuseless, but unlawful. If he has offended against the crlmlnal 
law, the Crlijjinal law must punlsh him." In re Cummings (D. C.) 188 Fed. 
767, 768, 26 Am. Bankr. Rep. 477-479. 

If it be aSsumed that the order of the référée is final and conclu- 
sive as to the fraudulent concealment or disposition of property by 
the bankrupt, and as to the latter's obligation to repay the money or 
teturn the property to the estate, there still remains the vital ques- 
tion of his pïesent ability to comply with such order. This question 
cannot be determined intelligently without a careful review and ex- 
amination of the eiitire évidence in the case including the order and 
findings oî the référée. If the bankrupt owes an obligation to his 
eétate grôwîng out of his fraudulent concealment of his property, he 
may be reïûsed a discharge in bankruptcy, and his creditors will still 
be at liberty to collect their claims in any lawful manner. If he has 
committed a crime either by willf ully concealing his assets or by 
swearing falsely, he may be indicted and put upon trial before a jury, 
airid, after conviction, punished. Accounting proceedings before the 
référée are purely civil, while proceedings for contempt are criminal 
in both their nature and conséquences^ The decree or judgment of 
the référée based upon a f air prépondérance of évidence will be sus- 
tained, but the proof which will justify a judgment depriving the 
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bankrupt of his liberty must at least be clear and convincing as in 
cases of fraud, and ought to be sufficient to convince beyond a rea- 
sonable doubt as in criminal actions. Therefore the essential éléments 
of willful disobedience and présent ability to obey must be established 
by clear and convincing proof before the court can find that the 
bankrupt is in contempt. 

[3] Adopting and proceeding upon the theory that it is the duty 
of this court to examine the whole record and reach an independent 
conclusion at least as to the ability or inability of the bankrupt to com- 
ply with the order of the référée, the question to be determined is 
this: Is the évidence so convincing of his guilt as to require his 
commitment for contempt? His own testimony is evasive, indefinite, 
and very unsatisfactory, and créâtes a strong suspicion that he has 
not told the whale truth as to what has become of his property. He 
kept no books of account, his sales slips and memoranda bave been 
destroyed, the invoices showing his purchases hâve disappeared, and 
his canceled checks cannot be found. Considérable quantities of 
goods were taken from his store to Sand Lake, and there sold by an 
inexperienced clerk whose testimony is nearly as unsatisfactory as 
that of the bankrupt himself. From time to time he made sworn 
statements for the purpose of obtaining crédit which he now admits 
were untrue. When he commenced business he had a stock of goods 
wortb $2,700. During the 11 months in which he was engaged in 
business he purchased additional goods to the value of $13,263.56. 
There is no way of determining the amount of his sales with any 
degree of accuracy, but the goods turned over to the trustée amount- 
ed, at cost priée, to the sum of $6,129.76. It thus appears that goods 
of the cost value of $9,833.80 were sold, sacrificed by sales at a 
loss, or appropriated by some one. After crediting him with the 
moneys paid to his creditors and others, shown by his check stubs 
to hâve been $3,164.45, and making a very libéral allowance for his 
living and other expenses, the référée finds that there remains un- 
accounted for the sum of $4,000 in money or property. This finding 
is fully sustained by the proofs. The bankrupt claims to be wholly 
unable to explain this apparent shortage. During a portion of the 
time he was in ill health and his store was conducted by clerks. 
There is no proof of any goods having been taken from the store 
except for the purpose of sale elsewhere. No moneys are traced di- 
rectly into the possession of the bankrupt except such as were depos- 
ited in bank or received from the clerk at Sand Lake. The moneys 
deposited in bank are ail accounted for, and there is no way of as- 
certaining either how much was received as the net proceeds of the 
sales at Sand Lake or how much thereof was deposited in the bank. 
The testimony of the clerk upon this subject shows upon its face that 
it is the merest guesswork, and is so indefinite and unreliable as to 
be valueless. 

Do thèse facts and the inferences and conclusions legitimately to 
be drawn therefrom sufficiently prove that the bankrupt now has in 
his possession the sum of $4,000 in money belonging to his estate, 
and thus establish his présent ability to comply with the order of 
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ffie référée? Clearly^ribt, ûriless,. as claimed by counsel for thé trus- 
féé,' the riile ''that the property 6î à bankrupt estate traced to the 
^eCçrit 'contror or possessiori df ^he bankrupt is presumed to remâin 
thefé lijitU he satisfactorily accounts to the court for its disposition 
Ôr'-'clisàppeaTanee" is applicable. It is to be noted that the rule above 
stated has not been universally adopted by the courts, and that, gen- 
èràljy speaking, the courts whichhâye adopted it are those which hold 
that the burden is upon the bankrUpt tO prove his innocence of the 
chargé made against him. In re Stravràhh, 174 Fed. 330, 98 C. C. 
A. 202, 23 Am. Bankr. Rep. 168 ; ' In re Averick (D. C.) 170 Fed. 521, 
22 Am. Bankr. Rep. 518; In re Meier, 182 Fed. 799, lOS G. C. A. 
231, 25 Am. Bankr. Rep. 272; In re Richards (D. C.) 183 Fed. 501, 
25 Am. Bankr. Rep. 176; In re Lasky (D. G.) 163 Fed. 99, 20 Am. 
Bankr. Rep. 729. 

. Hôwever, if it be coriceded that the burden and duty of explain- 
ing the disposition and disappearançe of property or money recently 
in his possession rest 'dpon the bankrupt, yet the proofs in this case 
f ail short of establishing respondent's guilt. Most of tiie cases re- 
lied upon by the trustée are readily distinguishable in their facts 
from the présent one. Heré no money which has not been accounted 
for has been directiy j^nd reliably traced to the possession of the 
bankrupt and the order' of the référée required him to pay to the 
trustée the sUm of $4,000 in money. There is no positive testimony 
that hehad in his possession at the titïie of his failure any part of the 
stock of gûods except those loca.ted in the store and turned over to 
thé trustée. Indeed, the theory of the trustée is not that the bank- 
rupt has goods in his possession, but rather that' hé has converted 
goods into cash and has the money in his possession. The proof is 
wholly circumstantial, and rests upon a foundation of inference and 
presumption which may be very much at variance with the actual 
fâBts. At beat, the câSe made against this bankrupt is a doubtful one, 
ànd, while in a clear casé it is the plain duty of courts to en force vig- 
oîrously the provisions of the bankrupt act designed for the protec- 
tiari pf çï-édiitors against the fraudulent acts of dishonest debtors, yet 
in'a dpiibtful case it is the pàramount duty of courts to safeguard the 
ri|;hts 'and liberties of debtors who may be.honest in spite of appear- 
anfces aga^inst them and whom the law .présumes to be innocent until 
tlléif guiït ~is cieârly estàblished. 

^ In this casé tihe évidence is sufficient to establish an indebtedness 
6f the bankrupt to his estate in the surn of $4,000, and thus to jus- 
tify the, order pf the référée requiring him to ^ay that sum to the 
trustée, but it is. not sufficient to establish conclusjvely his présent abil- 
jty tq pay,tha,t sum of money. In a similar case reported in the Féd- 
éral Reporter (Ijn re Reynolds, 190 Fed. 967), Judge Jones of the Dis- 
trict Court of Alabama has tersely and correctly stated the rule of law 
in the following language.: ■ ■ ■ ., 

. "I cannot [flnd, howeter,;;after a ca.rçfulvésîainlnation of the évidence, that 
It Justifled the flnding of the référée, that thç bankrupt has now in his pds- 
sèSSiôij, or at the tlme the order was- mâdé, either thé goods or the money 
ppocêeds amountingto. $li9,7'<'2iÔ6, w âtiy-other sum. While thé évidence 
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leaves no shadow of a doubt that the bankrupt had goods of that value 
for whlch he has not accounted, or bas converted into money, and that at 
one time he had them under his control, I do not think the proof sustains 
the référée in the finding that at the time of the order, or at the time of his 
examination, the banlirupt still had in his possession or under his control 
either the goods or the money. After a very diligent investigation of his af- 
falrs, no proof is offered showing the disposition of any spécifie goods, or 
traclng to him the possession of any considérable sum of money, or other 
évidence offered of such conduct as Indlcates that he now^ has any of the 
goods, or money derived from their conversion, in his possession or under his 
control. 

"Under the décision in the case of Saniel v. Dodd, 142 Fed. 71, 73 0. 0. 
A. 254, rendered by our Circuit Court of Appeals, it is not vrithln the power 
of the court, whatever view it may take of the bankrupt's version of affairs, 
to render a judgment for a surrender of goods or their alternative value, 
and attach the bankrupt for contempt for failing to turn over the goods or 
the money, although the proof may convince the court beyond ail reason- 
able doubt that at one time the bankrupt had the goods or the money. The 
order must not be made, unless upon clear and convinclng proof that the 
bankrupt has the goods or the property in his possession at the time of the 
making of the order and has the abllity to comply with it. Under the in- 
fluence of that décision, the court is compelled to reverse the order, and must 
décline to commit the bankrupt for contempt In failing to obey the order." 

The pétition of the trustée will be denied. 



NEW TOEK TRUST 00. v. MICHIGAN TRACTION CO. et al. 
(District Court. W. D. Michigan, S. D. Pebruary 2, 1912.) 

1. RATLROADS (§ 173*) MORTGAGES— ACCOUNTING— NECESSITY FOE FOEECLO- 

SURE. 

A mortgagee of electric railroad property is entitled to an accounting 
under an agreement, supplemental to the mortgage, requiring the mort- 
gagor to pay 5 per cent, of the gross earnings to create a sinking fund 
to redeem the mortgage bonds, wlthout foreclosing the mortgage, apply- 
Ing for a receiver, or taklng possession of the mortgaged property. 

[Ed. Note. — For other cases, see Railroads, Dec. Dlg. § 173.*] 

2. Damages (§ 3*) — Contracts— Breach. 

Generally for a default in paying money at a time and place agreed 
upon, or for any other breach of a contract, damages may be recovered 
against the obliger in an action at law. 

[Ed. Note. — For other cases, see Damages, Dec. Dig. § 3.*] 

3. MOBTGAGBS (§ 209*) TRUSTEE— DtlTIES. 

A trustée under a trust deed, independently of its provisions, can, and 
must whenever neeessity arises, Invoke the aid of a court of equity to 
préserve the trust estate; and thls power cannot be restricted, even by 
agreement of the parties. 

[Ed. Note. — For other cases, see Mortgages, Dec. Dig. § 209.*] 

4. Railroads (§ 173*) — Mortgages— Sinking Funds— Duty to Maintain. 

Under a mortgage of electric railroad property requiring the mortgagor 
to maintain and improve property so that service might be furnished, as 
well as to pay to the trustée 5 per cent, of the gross earnings as a sink- 
ing fund to redeem the mortgaged bonds, the latter obligation is not 
canceled by exhausting the income under the first obligation. 

[Ed. Note. — For other cases, see Railroads, Dec. Dlg. § 173.*] 

•For other cases see same toplc & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In Equîty. Bill by the New York Trust Company against the MicH- 
igan Traction Company and another. Decree for complainant. 

Kleinhans & Knappen, for complainant. 

Sanford W. lyadd (Joseph G. Hamblen, Jr., of counsel), for de- 
fendants. 

SESSIONS, District Judge. The facts in this case hâve bèen stip- 
ulated and are not in controversy. The défendant Michigan Traction 
Company formerly owned and operated an electric railway in and 
between the cities of Kalamazoo and Battle Creek, in this state. On 
January 1, 1901, the Michigan Traction Company duly executed, 
acknowledged, and delivered to the Investment Trust Company of 
Philadelphia, as trustée, a first mortgage to secure an issue of bonds 
of the par or face value of $700,000, dated January 1, 1901, and pay- 
able on or before January 1, 1921, with interest from date until paid 
at the rate of 5 per cent, per annum, payable semiannuàlly. This 
mortgage covered ail the property of every kind and description then 
owned or thereafter acquired by the Michigan Traction Company, 
including physical properties, franchises, and the tolls, earnings, in- 
come, revenues, rents, issues, and profits derived from its railway. 
The mortgage contained the usual conditions and provisions, among 
which were the right of the mortgagor to the full use, possession, and 
enjoyment of the mortgaged property until default in some of the 
conditions of the mortgage, and the right of the trustée and mort- 
gagee, upon default in any of the conditions of the mortgage, to' dé- 
clare the whole indebtedness due, and to foreclose and, in its discré- 
tion, to take possession of and operate the railway, and collect and 
receive ail tolls and revenues derived therefrom, and apply the same 
in the payment of operating expenses and upon the mortgage, and 
in payment of the bonds and the interest thereon. 

It was further provided in and by the mortgage that the Traction 
Company would from time to time during the existence of the trust 
make, exécute, acknowledge, and deliver such further instruments and 
conveyances as might be necessary to further secure the rights and 
remédies of the holders of the bonds. Pursuant to this provision, 
on February 8, 1901, the défendant Traction Company executed and 
delivered to the Investment Trust Company a further and supple- 
mental indenture or agreement out of which this controversy has 
arisen. The supplemental indenture added two paragraphs to the 
original mortgage, as foUows: 

"Fifteenth. That the sald railway company shall and wlll In each year, 
beginnliig two years^ after the date of the bonds secured by sald deed of trust 
or mortgage, set aside and pay unto the said trustée not less than 5 per 
centum of the gross earnings of sald company In each year, as a slnldng 
fund for the rédemption of sald bonds. The moneys paid Into the slnking 
fund shall be Invested by the sald trustée from time to time, together with 
ail Income and increase thereof, and held and retained as a trust fund for 
the rédemption of the said bonds at maturity: Provided always, however, 
that the trustée shall hâve the right. In its discrétion, to Invest said slnking 
fund In flrst mortgage, interest-bearlng securities, and It may also use the 
sald fund from time to time in the purchase of the said bonds at any priée 
not exceedlng par and a premium of 10 per centum upon the par value thereof. 
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"Slxteenth. If the said railway company shall fail to set aside and pay 
unto the said trustée not less than 5 per eentum of the gross earnings of 
sald Company in any year, beginning tvvo years from the date of said bonds, 
as a sinking fund for the rédemption thereof, such failure shall be deemed a 
default In the requirement of the said deed of trust or mortgage; and if 
such default shall continue for the space of 30 days after due and proper 
notice or demand, then and in such case the trustée, for the tlme being, may, 
and upon the wrltten request of the holders of a majority in amount of said 
bonds then outstanding shall, déclare the whole amount of the principal and 
Interest of each of said bonds, together with ail accruéd and unpaid interest 
thereon, due and payable forthwith, and thereupon, upon like request, it 
shall be lavvful for the trustée to proceed In the manner specified in the fifth 
paragraph of said deed of trust or mortgage to exercise the remédies, or 
any of them, authorized by sald paragraph, in the case of default, subject, 
however, to ail the provlsos therein contained, to the same estent and with 
the same effect as if said remédies and provlsos were hereln fully set forth." 

On July 25, 1901, the Michigan Traction Company, for the purpose 
of confirming and ratifying the indenture of February 8, 1901, ex- 
ecuted and delivered another instrument of the same tenure and effect. 
The complainant is the successor of the Investment Trust Company 
as trustée in said mortgage and has been such trustée since March 
15, 1904. 

Shortly before April 25, 1906, the défendant Michigan United Rail- 
ways Company was organized for the purpose of acquiring the prop- 
erties and franchises of the défendant Michigan Traction Company, 
and also of the Jackson & Battle Creek Traction Company and the 
Lansing & Suburban Traction Company. On May 2, 1906, the de- 
fendant Michigan Traction Company conveyed to the défendant 
Michigan United Railways Company ail of its property and fran- 
chises, and at about the same time the Michigan United Railways 
Company purchased and took possession of the properties and fran- 
chises of the Jackson & Battle Creek Traction Company and the Lan- 
sing & Suburban Traction Company, and has, since the purchase 
thereof, operated ail of said properties as one System. The receipts 
from the railway line formerly belonging to the Michigan Traction 
Company hâve been mingled with, and hâve not been kept separate 
from, the receipts derived from the other properties of the Michigan 
United Railways Company. The latter company has at ail times been 
in the full possession of its properties, and complainant has not taken 
nor demanded possession thereof. 

At the close of each of the years 1905, 1906, 1907, and 1908, com- 
plainant demanded of the défendants a statement of the gross earnings 
of the Michigan Traction Company properties during such year, and 
demanded the payment of 5 per cent, of such gross earnings in ac- 
cordance with the provisions of article 15 of the mortgaj^e above 
quoted. Neither of the défendants has complied with such demands, 
and neither of them has paid to the complainant 5 per cent, of such 
gross earnings or any part thereof. 

Prior to the sale of the property on May 2, 1906, the Michigan 
Traction Company, and after such sale the Michigan United Rail- 
ways Company, expended in betterments and extensions of the railway 
line ail the earnings of that part of the line over and above oper- 
ating expenses and fixed charges, and in addition thereto the Mich- 
193 F.— 12 
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igan' United Raiiways Company expended in betterments and exten- 
sions the sum of $305,000 dérived from the sale of bonds. The 
amount so expended for betterments and extensions of the property, 
«xclusive of said sum of $305,000, exceeded 5 per cent, of the gross 
earnings of the property, and has enhanced the value of complainant's 
security. The expenditures so made were necessary to keep the road 
and the equipment in proper condition as required by its franchises. 

Complainant's bill is filed to obtain a decree requiring défendants to 
corne to an accounting as to the gross earnings of that part of the prop- 
erty formerly belonging to the Michigan Traction Company and cov- 
ered by the mortgage, requiring them to pay to complainant 5 per cent. 
thereof to provide a sinking fund for the rédemption of the bonds in 
accordance with the terms of article 15 of the mortgage, declaring and 
establishing an équitable lien upon such earnings, and for a mandatory 
injunction requiring the Michigan United Raiiways Company to keep 
a separate account of the gross earnings of the property covered by the 
mortgage, and to pay to complainant for the sinking fund 5 per cent, 
thereof as soon as possible after the close of each year in the future. 

At the hearing, counsel for défendants conceded that complainant 
was entitled to the same decree against the défendant Michigan United 
Raiiways Company that it would hâve been entitled to against the de- 
fendant Michigan Traction Company, if the latter had not sold its 
property to the former, Also, at the hearing, complainant asked the 
court, at this time, to détermine its right to an accounting, and to a de- 
cree for 5 per cent, of the gross earnings of the properties for each 
year since 1904, and further asked that the questions relating to its 
right to an équitable lien and a mandatory injunction be reserved for 
future considération and détermination. 

[1] The issues of law in this case are sharply defined. Complain- 
ant contends that, independently of the usual rights of foreclosure and 
taking possession of the mortgaged property, it is entitled to hâve the 
undertaking and agreement with relation to the payment of 5 per 
cent, of the gross earnings of the mortgaged property to create a sink- 
ing fund for the rédemption of the bonds specifically enforced, and 
that it cannot be compelled to foreclose the mortgage, apply for a re- 
ceiver, or take possession of the mortgaged property in order to avail 
itself of that right. On the other hand, défendants contend that, un- 
der the terms of the mortgage, the earnings of the mortgaged prop- 
erty belong to them until the mortgage is foreclosed, or the mortgagee 
takes possession of the mortgaged property, and that, while a default 
on their part in the performance of the covenant and agreement relat- 
ing to the sinking fund entitled complainant to déclare the entire 
amount of the bonded ïndebtedness due, and to foreclose the mortgage, 
or to take possession of and operate the railway and its properties, un- 
til complainant does either foreclose or take possession, it has no right 
nor title to any portion of the toUs and earnings of the railway prop- 
erty, and, ail of such earnings having been expended in the opération 
or in necessary improvements and betterments of the mortgaged prop- 
erty, complainant has, at this time, no right either to any portion of 
such earnings or to an accounting concerning them. 
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In support of their contentions défendants rely upon Gilman v. Il- 
linois & Missouri Telegraph Co., 91 U. S. 603, 23 L. Ed. 405, Sage v. 
Memphis & Little Rock Railroad Co., 125 U. S. 361, 8 Sup. Ct. 887, 
31 L. Ed. 694, U. S. Trust Co. v. Wabash Western Railway Co., 150 
U. S. 287, 14 Sup. Ct. 86, 37 L. Ed. 1085, American Bridge Co. v. 
Heidelbach, 94 U. S. 798, 24 L. Ed. 144, Mississippi Valley & West- 
ern Railway v. U. S. Express Co., 81 111. 534, and kindred cases, ail 
of which hold, in substance, that, in the absence of spécial covenants, 
a mortgagee of corporate property, to whom its income is also pledged 
by the mortgage, is not entitled to such income until he takes or de- 
mands possession of the property or secures the appointment of a re- 
ceiver. Thèse and like cases are readily distinguishable f rom the prés- 
ent one, in that none of them involved a spécifie and spécial covenant 
or agreement on the part of the mortgagor such as is contained in the 
mortgage hère under considération. In Freedman's Saving Co. v. 
Shepherd, 127 U. S. 494, at page 502, 8 Sup. Ct. 1250, at page 1254 
(32 L. Ed. 163), the Suprême Court, while affirming the gênerai rule 
as above stated, says : 

"It is, of course, compétent for the parties to provide, in the mortgage, for 
the payment of rents and profits to the mortgagee, while the mortgagor re- 
mains In possession." 

Complainant's bill is not founded upon the provisions of the orig- 
inal mortgage as it existed before the amendment, but, on the con- 
trary, is based entirely upon the spécifie and personal covenant and 
agreement contained in the supplemental mortgage. To sustain the 
contention of défendants would be to hold that the supplemental in- 
dentures of February 8 and July 25, 1901, add nothing to the under- 
takings and obligations of the mortgagor and to the protection of the 
bondholders or the mortgagee, and that the parties to such undertak- 
ings and agreements hâve utterly failed to accomplish their évident 
purpose in making and entering into them. It is conceded that the 
supplemental instruments were made and executed pursuant to the re- 
quirements of the seventh subdivision of the original mortgage, which 
provides tliat: 

"The railway Company further agrées to make, exécute, acknowledge, and 
deliver from time to tlme hereafter during the existence of this trust ail 
such further instruments and eonveyances of the property, rights, privilèges, 
and franchises hereby conveyed or intended so to be as in the opinion of the 
counsel of the trustée may be necessary to facilitate the exécution of this 
trust, or to further secure the rights and remédies of the holders of said 
bonds hereunder." 

The défendants now say that, notwithstanding the express covenant 
and promise of the railway company to pay to the trustée a specified 
part of its earnings in order to further secure the payment of its bonds 
and to further protect its bondholders, the supplemental indentures 
laid upon the railway company no enforceable obligation, furnished 
the bondholders no additional security, and conferred upon the trustée 
no additional right, except that of îoreclosing the mortgage or takîng 
possession of the mortgaged property upon the breach of such cove- 
nant, the exercise of which right would in itself be destructive of the 
sinking fund and its purposiS. 
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The covenant or agreement hère under considération îs no différent 
in principle from the covenants of the mortgagor to pay interest, In- 
surance, and taxes, and to maintain and operate the railway and its 
equipment, so as not to forfeit or jeopardize its franchises. A breach 
of any of thèse covenants would warrant and authorize the trustée to 
foreclose or to take possession. But the mortgagor, by committing a 
breach of one or ail of thèse covenants, cannot compel the trustée ei- 
ther to foreclose or to take possession. On the contrary, the trustée 
may refuse to foreclose or to take possession, and may resort to any 
other lawful means of enforcing the performance of the mortgagor's 
agreements. It may bring suit for the interest, may pay the taxes and 
bring suit for the amount so paid, may procure and pay for insurance 
and bring suit for the amount of the premiums, and may ask the aid 
of a court of equity to compel the mortgagor to perform its agree- 
ments with référence to maintaining and operating its property so as 
to protect and continue its franchises. Texas & Pacific Railway Co. 
V. Marlor, 123 U. S. 687, 8 Sup. Ct. 311, 31 h. Ed. 303; Dow v. Mem- 
phis R. R. Co. (C. C.) 20 Fed. 260; Guardian Trust Co. v. White 
Cliffs Portland Cément Co. (C. C.) 109 Fed. 523 ; Knickerbocker Trust 
Co. V. City of Kalamazoo et al. (C. C.) 182 Fed. 865 ; Land Title & 
Trust Co. V. Asphalt Co. (C. C.) 121 Fed. 192; Crâne v. Peer, 43 N. 
J. Eq. 553. 4 Atl. 72; Manning v. Railroad Co. (C. C.) 29 Fed. 838. 

[2] The gênerai rule is that for a default in the payment of money 
at the time and place agreed upon, or of any other breach of a con- 
tract, an action at law may be maintained and a judgment for dam- 
ages may be recovered against the obliger. Kimber v. Gunnell Gold 
Min. & Mill. Co., 126 Fed. 137, 61 C. C. A. 203. In the présent case, 
the necessity for an accounting and other équitable relief requires 
that the suit be brought in a court of equity ; but the applicable rule 
pi law rçmains unchanged. 

[3] The trustée, independently of the provisions of the trust deed, 
bas the power, and it is its duty, whenever the necessity arises, to 
invoke the aid of a court çf equity to préserve the trust estate, and 
this power cannot be abridged or restricted even by agreement of the 
parties. Old Colony Trust Co. v. City of Wichita (C. C.) 123 Fed. 
762 ; Guaranty Trust Co. v. Green Cove Springs Co., 139 U. S. 137, 
11 Sup. Ct. 512,35 L. Ed. 116. 

, [4] Défendants concède that under the terms of the mortgage they 
hâve, among others, two express duties to perform; (1) To main- 
tain, keep, and improve the railroad and equipment so that the service 
requ'red by the franchises may be furnished ; and (2) to pay to the 
trustée an amount not less than 5 per cent, of the gross earnings of 
the, mortgaged property as a sinking fund for the rédemption of the 
bonds. They say, however, that in the performance of the first of 
ithese duties ail funds derived from the income of the mortgaged prop- 
erty bave bèen exhausted, and therefore the trustée is not entitled 
either to payment of , or to an accounting concerning, the moneys due 
from them for the sinking fund. Reduced to its last analysis, their 
argument is that, having two obligations equally binding, and being 
unable to meet both, the performance of one cancels their duty to 
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perform the other. The inability of the debtor to meet his obligations 
may, and often does, postpone and defeat the collection of the just 
claims of his creditors ; but such inability to pay is not a good dé- 
fense to an action again'st him founded iipon his debt. He cannot 
thus prevent a judgment or decree against him, even though such 
judgment or decree may not prove to be collectible. Nor can a debtor 
successfully resist the payment of his obligations upon the plea that 
he has used his funds in another way and for another purpose bén- 
éficiai to his creditor. The parties hâve agreed that it was necessary 
to use the entire income of the railway in operating expenses and in 
improvements and betterments, and it is undoubtedly true that the im- 
provements, betterments, and extensions so made havé been bénéficiai 
to the défendants and to the bondholders, enhancing the value of the 
property of the former and increasing the security of the latter. But 
it is équally true that by the terms of the mortgage the défendants 
obligated themselves, not only to make necessary improvements, bet- 
terments, and extensions, but also to increase the security of the bond- 
holders by the payment of 5 per cent, of the gross earnings to the 
trustée as a sinking fund for the rédemption of the bonds. The cré- 
ation of such sinking fund will be bénéficiai to the bondholders, and 
equally so to the défendants and any junior incumbrancers. The 
trustée has not v^^aived its right to a sinking fund, but, on the con- 
trâry, has always insisted that the défendants should perform their 
agreement in that regard, and is now entitled to the aid of this court 
to compel the performance of such agreement. 

Having-expressly obligated themselves to pay to the complainant 
annually 5 per cent, of the gross earnings of the mortgaged property, 
and having failed to make such payments, and having so mingled the 
funds that the amount of such payments cannot be ascertained with- 
out an accounting, complainant is entitled to an accounting to ascer- 
tain the amount which is due to it at this time, and to a decree for 
such amount when ascertained. A decree will be made accordingly. 

By express stipulation the rights of complainant to a lien upon the 
funds of défendants and to injunctive relief are not before the court. 



EMMONS V. MARBELITE PLASTER CO. 

(Circuit Court, D. Nevada. September 3, 1910.) t 

No. 1,047. 

1. PLEADING (§ 335*)— FiLING— WnAT Constitutes. 

Where plaintiff in a suit in support of an adverse claim to a mining 
location lodged his complaint in tlie hands of the clerk, paid the fées, 
and dlrected that It be flled, it was flled in contemplation of law, though 
the clerk at that time failed to put file marks on it; such marks being 
mère évidence of the fact of flling. 

[Ed. Note. — For other cases, see Pleading, Cent Dlg. |§ 1015, 1016; 
Dec. Dig. § 335.*] 

•For other cases see same topic & § numeeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
tReeetved Tor publication Decemter U, 1911. 
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2. PflocESs (i 45*) — IssrANCE— Destbtjction of Obiginal. 

st. Nev. 1907, c. 169, provides that whenever any summons shall be 
i-eturned not executed as to any défendant, or shall havè been lost or 
destroyed, the plalntifî shall be entltled to.another summons against 
sueh défendant if he shall require it until due service shall be inade, 
HeU that, where a complaint was flled February 26, 1908, the clerk had 
power on March 2d follovring to issue a summons thereon, and, the flrst 
summons haviiig been returned and destroyed uuexecuted, plaintiff was 
entltled to the issuance o£ another, and the fact that the issuance of the 
alias summons was authorized by a prior order of the court neither 
added to nor subtracted from the clerk's authority conferred by statute. 

[Ed. Note. — For other cases, see l'rocess, Cent. Dlg. §§ 42-45; Dec. 
Dlg. § 45.*] 

3. Process (§ 38*) — Summons— Date. 

Comp. Laws Nev. § 3118, provides that at any time within a year after 
complaint flled plaintifC may cause summons to be issued by the court. 
Sections 3119 and 3121 provide what the summons shall contain, but 
neither require It to be dated. Held that, since the défendant is re- 
quired to appear within a speclfled time from the date of service and 
not from the date of the summons, the summons was not f atally def ec- 
tive, though it contained an incorrect date or no date at ail. 

[Ed. Note. — For other cases, see Process, Cent. Dig. § 33; Dec. Dlg. 
§ 38.*] 

4. Pi-EADiNa (§ 336*) — Service— CoPT CE Complaint. 

Since an original complaint could not be impeached because of the ab- 
sence of flle marks thereon, défendant was not prejudiced because the 
copy of the complaint served did not contain the flle marks appearing on 
the original. 

[Ed. Note.— For other cases, see Pleading, Dec. Dig. | 336.*] 

Action by Edward H. Emmons against the Marbelite Plaster Com- 
pany. On motion to quash summons and set aside service thereof. 
Denied. 

J. W. DorSey and L. P. Boardman, for plaintiff. 
Cheney, Massey & Price, for défendant. 

EARRINGTGN, District Judge. The défendant applied to the 
United States Land Office for patent to certain minerai lands in Hum- 
boldt county, Nev. Plaintiff on the 27th day of January, 1908, filed 
in the same office his adverse claim. Proper notices of the filing of 
this adverse claim were issued at once. In obédience to the notice, 
and in order to détermine the right to possession of said minerai 
lands, plaintiff prepared the cOmplaint on file in this case; and on 
the 26th day of February, 1908, lodged it, with ail necessary fées, 
with the clerk of the district court of the Second judicial district of 
the State of Nevada in and for the county of Humboldt. The com- 
plaint was accompanied with instructions from plaintiff's counsel, di- 
recting the clerk to file the same, and issue summons thereon. For 
some reason npt explaihed, thèse instructions were not obeyed until 
March 2d. On that day file marks were indorsed on the complaint, 
and summons was issued and sent by mail to plaintiff's attorney. 
April 3, 1908, an order was rendered and entered in said court, re- 
citing the original receipt of the complaint and fées, the subséquent 
filing of the complaint, and the issuance of summons, and directingr 

•For other cases see same topio & | ntimbbr in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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"That the said clerk forthwith flle said complalnt and issue said summons 
as of the said 26th day of February, A. D. 1908, tlie actual day wlien said 
complalnt was so dellvered to said clerk witti the aforesaid request and 
instructions." 

The clerk immediately changée! the original filing on the complaint 
so that it read, "Filed as of February 26th, 1908." By direction of 
plaintiff's attorney, the clerk then destroyed the original summons 
and issued a new summons "as of the date 26th day of February, 
A. D. 1908." This ail occurred on the 3d day of April, 1908. The 
cause was originally entered in the register of actions, and fées 
were charged in the fee book, as of March 2, 1908. By reason of 
the court's order the date of the entries was changed to February 
26, 1908. April 18, 1908, certified copies of the complaint and sum- 
mons were delivered at Reno, Nev., to H. G. Gould, manager of the 
Marbelite Plaster Company. Défendant now moves to quash the 
summons, and to vacate and set aside the service thereof , and, in sup- 
port of his motion, urges that the summons was wrongfully, irregu- 
larly, and unlawfully issued; that the summons served is not a copy 
of the original, or of any alias summons ; and that the copy of the 
complaint left with défendant is not a true copy of the original. 

In order to préserve plaintiff's rights under his adverse claim, it 
was necessary that his action should be commenced within 30 days 
after January 26, 1908. Whether it was so commenced is a question 
which cannot now be considered. As to this counsel are agreed. It 
is likewise unnecessary to détermine whether the process now in ques- 
tion gives rights greater or less than the original would hâve given 
had it been served. No issue is raised as to the sufficiency of the 
summons. The inquiry on this motion, therefore, is limited to the 
sufficiency of the service, and to the power to issue another summons 
antedating the original, after the original had been destroyed. 

[1] The complaint must be regarded as filed February 26, 1908, 
the day it was received by the clerk in the state court. When plaintiff 
had lodged his complaint in the hands of the clerk, paid the fées, and 
directed it to be filed, in contemplation of law it was filed. File marks 
are merely évidence of the fact of filing. Plaintiff had no supervisory 
power over the clerk. He had donc ail that he could. It was then 
the duty of the clerk to make the proper indorsements. To hold 
that the clerk by failing to perform this duty could postpone, or per- 
haps , ùtterly deprive plaintiff of his right to enf orce his cause of 
action, is to misconceive the power and functions of the clerk's office. 
State V. Heath, 60 Kan. 560, 57 Pac. 108; Covington v. Fisher, 22 
Okl. 207, 97 Pac. 615; 19 Cyc. 529; 3 Cyc. 131. 

[2] Complaint being on file February 26, 1908, the clerk unquestion- 
ably had the power on the 2d day of March following to issue a sum- 
mons thereon. When the first summons was returned and destroyed, 
plaintiff was entitled to another summons if he required it. The stat- 
ute governing this matter reads as f ollows : 

"Whenever any summons shall be returned not executed as to auy défend- 
ant, or shall hâve been lost or destroyed, the plaintiff shall be entitled to 
another summons, toties quotles, agalnst such défendant, If he shall requlre 
It, untll due service shall be made." St. Nev. 1907, p. 368. 
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Undicr this statute the clerk had power, the first summons being de- 
stroyed, to issue another. The fact that its issuance was authorized 
by a prior order of the court can in no wise add to or subtract from 
the authority conferred by the statute. If the court had power to 
require another summons to issue, the issuance was proper in any 
event. If the court had no such power, the clerk did, and the order 
may simply be regarded as superfluous. 

[3] It may be conceded for the purposes of this proceeding that 
it was error to date the summons as of February 26th, and that the 
court ha:d no authority to so order, yet it does not necessarily fol- 
low that such an error is fatal. Comp. Laws of Nevada, § 3118, dé- 
clare that at any time within one year af ter complaint is filed the 
plaintiff may cause summons to issue thereon. When issued by the 
clerk, he shall sign it, and it shall be issued by him under the seal of 
the court. 

Section 3119 reads thus: 

"The summons shall state the parties to the action, the court In whlch It 
is broughtj the county in whlch the coniplaiiit is flled, the cause and gênerai 
iiature oî the action, and require the défendant to appear and answer the 
complaint within the time mentloned in the next section, after the service of 
summons, exclusive of the day of service; or that judgment by default wlU 
be taken against hlm, according to the prayer of the complaint; briefly stat- 
Ing the sum of mofaey or other relief demandéd in the complaint. The names 
of thë plaihtifif'sàttorneys shall be indorsed upon the summons." 

Section 3121 is as follows: 

"There shall also be inserted In the summons a notice in substance as fol- 
lows : First — In an action arlsing on coutract for the recovery only of money 
or damages, that the plaintiff will take judgment for a sum speclfled thereln 
if the défendant fall to answer the complaint. Second — In other actions, that 
If the défendant fall to answer the complaint, the plaintiff will apply to the 
court for the relief demandéd thereln." 

It must be noted that these sections of the Compiled Laws are silent 
as to the date of the summons. My attention has not been called to 
any statute requiring summons issued out of the District Court of Ne- 
vada to be dated. The purpose of a summons is to bring the défend- 
ant into court, and to inform him as to the necessity for his appear- 
ance. To this end the writ and the attached certified copy of the 
complaint must apprise him as to who are parties to the suit, when 
and where he must appear, the conséquence of a failure to appear, 
and the nature of the cause of action. If the complaint shows no 
cause of action, he may choose to ignore it. It is therefore essen- 
tial that he should know the nature and détails of the cause of ac- 
tion. If it appears that the cause of action has not accrued within 
the time fixed by law, nevertheless he must appear and call the at- 
tention of the court to that fact, otherwise a valid judgment may 
be entered against him. He is required to appear within a stated 
time after service, not after date of the summons. Even though the 
date of issuance appear, this of itself does not show when the writ 
was placed in the hands of the sheriflf or other person authorized to 
serve it. There is therefore no cogent reason for including the date 
in a summons, uniess it is required by the statute itself. While it is 
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proper to give the date, neither the failure to do so nor the insertion 
of an incorrect date is necessarily fatal. The date is not a material 
part of the writ. 32 Cyc. 439. 

In Hibernia Savings, etc., Society v. Churchill, 128 Cal. 633, 61 
Pac. 278, 79 Am. St. Rep. 73, the clerk had inadvertently dated the 
summons February 5th, instead of March 5th. The summons was 
issued within one year after complaint filed. The court said: 

"The summons was not void on account of its date, for a date Is no part 
of a form of a summons prescribed by the Code." 

It does not appear that antedating the summons has either misled 
the défendant or injuriously afïected any of its substantial rights. 

[4] It is further urged that the service should be set aside because 
the copy of complaint served did not contain the file marks which 
appear on the original. The original complaint, having been actually 
deposited with the clerk, was filed, even thoiigh the file marks were 
omitted. The sufficiency of the original complaint could not be im- 
peached because of the absence of file marks. The omission was 
merely a clérical error, and défendant was not prejudiced thereby. 

The motion to quash the summons and to set aside the service 
thereof is denied. Défendant will be allowed 20 days within which 
to plead. 



SCULLT V. UNITED STATES. 

(Circuit Court, D. Nevada. May 28, 1910.) 

No. 1,017. 

Courts (S 20fi*) — Jubisdiction of Fédéral Courts— "Ofticeb of the Tnit- 

BD S-| ATES." 

Under Const. art. 2, i 2, providing for the appolntment of offlcers by 
the Président or heads of departments, a deputy United States survey- 
or, appolntment of whom by a Surveyor General is provlded for by Rev. 
St. § 2223 (U. S. Comp. St. 1901, p. iaU2). is not an "officer of the Unit- 
ed States" within Act March 3, 18S7, c. 359, § 2, 24 Stat. 505, as amend- 
ed by Act .îuue 27. 18!W, c. 503, 30 Stat. 49ô (U. S. Comp. St. 1901, p. 
7.'>3). wlthdrawfn? from the .lurlsdietion of the rîrcuît and Pistriet Courts 
snits for fées, salary, or compensation for officiai services of offlcers of 
the United States. 

I Ed. Note.— l'or other cases, see Courts, Cent Dig. § 838 ; Dec. Dig. f 
200.» 

For other définitions, see Words and Phrases, vol. 6, pp. 4933-4951; 
vol. 8, p. 7737.] 

'At Law. Action by Dennis Scully against the United States of 
America. On demurrer to the complaint. Demurrer overruled. 

Dennis Scully, in pro. per. 
Samuel Platt, U. S. Atty. 

FARRINGTON, District Judge. The complainant, a United 
States deputy surveyor, brings this action to recover compensation 
for services rendered by him in surveying certain public lands in this 

•For otber eues ne same toplc ft i nuubxb in Dec. ft Am. Sigs. 1907 to date, * Rep'r Indexe* 
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State. The surveys were made under a written contract executed ih 
behalf of' the governmeht by the United States Surveyor General for 
Nevada. This contract is in the form prescribed by the rules of the 
Land ■■ Department. 

Défendant contends' in support of its demurrer to the complaint 
thât this court cannot entertain an action brought by an officer of the 
United States against the United States to recover fées, salary, or 
compensation for officiai services, that complainant is such an officer,. 
and the recovery sought is for officiai services. Consequently the 
court is without jurisdiction of the subject-matter of the action. De- 
fendant relies upon section 2 of the act of March 3, 1887 (24 Stats. 
at Large, 505), as amended by the act of June 27, 1898 (30 Stats. at 
Large, 495) 2 Fed. Stats. Ann. 82. The portion of the statute which 
is material reads as f ollows : . 

"No suit against the goverument of the United States, brought by any of- 
flcer of the United States to recover fées for services alleged to hâve been 
performed for the United States, shall be allowed under this act, unless," etc. 

"Sec. 2. The District Courts of the United States shall hâve concurrent 
jurlsdiction with the Court of Clalms as to ail matters named in the preced- 
ing section where the amount of the clalm does not exceed one thousand dol- 
lars; and the Circuit Courts of the United States shall hâve such concur- 
rent jurisc\jction in ail cases where the amount of such claim exceeds one 
thousand dollars and does not exceed ten thousand dollars. The jurlsdiction 
hereby conferred upon said Circuit and District Courts shall not extend to 
cases brought to recover fées, salary, or compensation for officiai services of 
officers of the United States." 

If complainant was an officer of the United States, and the sur- 
veys made were officiai surveys within the meaning of the Constitu- 
tion, this court can afïord him no relief, and the demurrer must be 
sustained. On the other hand, if Mr. Scully was not an office of 
the United States, or if the services were not officiai services, this 
court has jurlsdiction, and the demurrer must be overruled. 

The government is served by a vast number of persons, and it is 
possible that any one of thèse may hâve a demand which requires 
adjustment by some tribunal. The statute does not refer to ail cases 
ibrought tp recover for services rendered to the government by any 
Ôf its servants, agents, officers, or employés, but only to those which 
are brought by officers of the United States for officiai services. By 
the term "officiai services," as used in the statute, we are to under- 
. stand only those Services which are peculiar to the office of an "of- 
ficer of the United States," and which such officers are by law au- 
thorized or required to per.form. It is obvions that only cases brought 
to recover for "officiai services" of "officers of the United States," a 
restricted class, are withdrawn from the jurisdiction of the fédéral 
courts. Who, then, are "officers of the United States"? 

In sectipn 2, article 2, of the Constitution, it is declared that the 

Président — - , -, 

"shall Kominate, ^nd by and with the advice and consent of the Senate, shall 
appoint anibassadors, other public mlnisters and consuls, judgesof the Su- 
prême Court, and àll othèr officers of the United States whose appôintments 
arc nothereip other\yise provid.pd for, and which shall be , establlsbed by 
law; but the Congress may by law vest the appointment of such inferior 
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•officèrs as they thiuk proper In the Président alone, In the courts of law, or 
In the heads of departments." 

The Constitution thus divides the officèrs of the United States into 
two classes : First, those whom the Président shall nominate, and by 
and with the advice and consent of the Senate appoint. This class 
includes ambassadors, other public ministers, consuls, judges of the 
Suprême Court, and ail other officèrs of the United States whose 
appointinents are not otherwise provided for in the Constitution it- 
self, and which shall be established by law; second, inferior officèrs 
which shall be established by law, whose appointment Congress may 
vest in the Président alone, in the courts of law, or in the heads of 
departments. When Congress créâtes an office, whether it be in- 
ferior or not, and omits to specify how the incumbent is to be ap- 
pointed, it is one of that class designated in the Constitution as "ail 
other officèrs of the United States whose appointments are not herein 
otherwise provided for" ; and in such cases the appointment must be 
made by the Président by and with the advice and consent of the 
Senate. 18 Op. Attys. Gen. 409. 

There can be no offices of the United States, strictly speaking, ex- 
cept those which are created by the Constitution itself, or by an act of 
Congress, and, when Congress does so establish an inferior office, it 
may authorize the Président alone, or the courts of law, or the heads 
•of departments to appoint the incumbent, but no appointée named by 
the head of a department can be considered an officcr of the United 
States, unless the officiai making the appointment is authorized by 
law so to do. If an officiai bas been appointed in any of the modes 
indicated in the paragraph of the fédéral Constitution above quoted, 
he is an officer of the United States. If not so appointed, he may be 
an employé, a contractor, an agent or servant working for the govern- 
ment, and entitled to salary, fées, wages, or other compensation, but 
he is not, strictly speaking, one of its officèrs. The Constitution in 
the use of the words "ail other officèrs" indicates clearly that it has 
provided and defined the only methods by which its officèrs can be 
appointed ; and, if an appointment is made in any other mode, the ap- 
pointée is not an officer of the United States within the meaning of 
that instrument. "It is clear," says the court in the case of United 
States V. Schlierholz (D. C.) 137 Fed. 616, 618, "that no one can be 
deemed an 'officer of the United States' unless appointed by the Prési- 
dent by and with the advice and consent of the Senate, or appointed 
by the Président alone, or a court of law, or the head of a depart- 
ment; and, if the latter, Congress must hâve vested that power in 
the person making it, by some statute, and Congress must also hâve 
created the office, unless it is one created by the Constitution itself." 
Thèse views will find abundant support in the following authorities: 
United States v. Germaine, 99 U. S. 509, 25 L. Ed. 482; United 
States V. Mouat, 124 U. S. 303, 8 Sup. Ct. 505, 31 L. Ed. 463; United 
States V. Smith, 124 U. S. 525, 8 Sup. Ct. 595, 31 L. Ed. 534; Auff- 
mordt V. Hedden, 137 U. S. 311, 326, 11 Sup. Ct. 103, 34 U Ed. 674; 
United States v. Van Leuven (D. C.) 62 Fed. 62; United States v. 
Cole (C. C.) 130 Fed, 614, 617; United States v. Mullin (D. C.) 71 



18S 1Ô3'FEDEEAL REPOKTEK 

Fed. 682, 689; Martin v. United States, 168 Fed. 198, 201, 93 C. C. 
A. 484; United States v. Schlierholz (D. C.) 133 Fed. 333; United 
States V. Schlierholz (D. C.) 137 Fed. 616. 

The appointment of United States deputy surveyors is authorized 
and provided for in section 2223 of the Revised Statutes of the United 
States (U. S. Comp. St. 1901, p. 1362), as follows: 

"Every Surveyor General shall engage a sufficient nnmber of skillful sur- 
veyors as his deputies, to whom he Is authorized to administer the necessary 
oaths upon their appolntments. He shall hâve authority to f rame régula- 
tions fortheir direction, not inconsistent with law or the instructions of the 
General Land Office, and to remove them for négligence or mlscouduct in 
office." 

There is nothing in the pleadings to indicate that complainant was 
appointed otherwise than as provided in this statute, or that his ap- 
pointment was approved by the Secretary of the Interior. My at- 
tention has not been called to any act of Congress requiring such ap- 
proval. Complainant was not appointed by the Président alone, or 
by the Président by and with the advice and consent of the Senate, 
or by a court of law. He was therefore not an officer of the United 
States, unless the Sm-veyor General for Nevada, by whom he was 
appointed, was the head of a department within the meaning of the 
constitutional provision above recited. 

In United States v. Germaine, 99 U. S. 508, 510, 25 L. Ed. 482, 
and again in United States v. Mouat, 124 U. S. 303, 307, 8 Sup. Ct. 
505, 506 (31 L. Ed. 463), the Suprême Court has defined "heads of 
departments" in this connection to be what are now called members 
of the President's cabinet. In United States v. Germaine, 99 U. S. 
508, 25 L. Ed. 482, the Commissioner of Pensions had appointed Ger- 
maine a civil surgeon to examine pensioners and applicants for pen- 
sions. The appointment was authorized and made under Revised 
Statutes, § 4777 (U. S. Comp. St. 1901, p. 3293). The défendant was 
indicted for violating the act which. déclares that "every officer of 
the United States who is guilty of extortion under color of his office 
shall be punished." Act March 3, 1825, c. 65, § 12, 4 Stat. 118. It 
was decided that the Commissioner of Pensions is not the head of a 
department within the meaning of section 2, art. 2, of the Consti- 
tution, prescribing by whom officers of the United States shall be ap- 
pointed, and consequently it was held that such civil surgeons are not 
officers of the United States. In United States v. Mouat, 124 U. S. 
303, 8 Sup. Ct. 505, 31 L. Ed. 463, a paymaster's clerk in the navy 
demanded certain sums as mileage under an act of Congress which 
allowed such mileage to officers of the navy. The claim was re- 
sisted on the ground that the claimant was not an officer. The court 
held that although he was appointed by a paymaster, and the ap- 
pointment was approved by the Secretary of the Navy, still it 
could not be regarded as an appointment by the Secretary of the 
Navy, because there was no statute authorizing the head of the navy 
department to appoint a paymaster's clerk. Neither was there any act 
of Congress or rule of the navy requiring any such appointment or ap- 
proval in order to vest the clerkship. Consequently, as the clerk 
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was neither appointée! by the Président alone, or by the Président, 
by and with the advice and consent of the Senate, or by a court of 
law, or under the authority of any law vesting such appointment in 
the head of a department, he was not an officer of the navy. 

In United States v. Cole (C. C.) 130 Fed. 614, a large sum of money 
had been stolen f rom the United States mint in San Francisco by the 
chief clerk Walter Dimmick. It appeared that Cole, the cashier, the 
chief clerk, and the superintendent of the mint, had access to the vault 
from which the money was taken. Under an act of Congress which 
provides that the superintendent of each mint shall be the keeper of 
ail bullion or coin in the mint, except while the same is legally in the 
hands of other officers, the government sought to charge Cole with 
liability for this money, on the ground that he was an officer, and in 
his officiai capacity had received the money into his possession, and 
therefore was bound to safely keep and account for the same, and pay 
it over to the government. In défense Cole urged that he was merely 
an employé, and not an officer of the United States. Cole had been 
appointed cashier of the mint under Revised Statutes, § 3504 (U. S. 
Comp. St. 1901, p. 2340), which provides that mint superintendents 
shall appoint clerks and assistants. Judge Morrow held that the ap- 
pointment of Cole by the superintendent, and his désignation as cash- 
ier in the mint, did not make him an officer of the United States un- 
der the provisions of the Constitution, and that this was a sufficient 
défense to the action. 

After considération of the foregoing authorities, it seems clear that 
a United States deputy surveyor is not, strictly speaking, an officer 
of the United States. Mr. ScuUy's claim, therefore, is not one of 
those which are withdrawn from the jurisdiction of the fédéral courts. 

The demurrer is overruled, and the défendant will hâve 20 days 
within which to answer. 



EEARDON V. BALAKLALA CONSOL. COrPER CO. et al. 

(Circuit Court, N. D. California. January 2, 1912.) 

Limitation of Actions (§ 125*) — Amendments— Paett Plaintiff— Citange 
op Capaciït. 

Rev. St. § 954 (U. S. Comp. St. 1901, p. 698), provides that no sum- 
œons, déclaration, or other proeeedings in civil causes in any court of 
the United States shall be abated, arrested, quashed, or reversed for 
any defeet or want of form, but that the court shall proeeed and give 
judgment aceording as the right of the cause and matter in law shall 
appear to it without regarding any such defeet or want of form, except 
those which in cases of demurrer the party demurs and specially sets 
down, together with his demurrer, as the cause tUereof, and such 
courts shall amend every such defeet and want of form other than those 
which the party demurring so expresses, and may at any time permit 
either of the parties to amend any defeet in the process or pleadlngs on 
such conditions as it shall prescribe. Civ. Code Cal. § 1970, requires an 
action for wrongful death to be brought in the name of decedent's légal 
représentative for the beneiit of his next of kin in a prescribed order 
of precedence. Décèdent, alleged to hâve been wrongfully killed, left 

•5"or other cases see same topic & S numbbb In Dec. & Am. Digs. 1907 to date, & Rep'r Inflexes 
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. his fattier, who was bis next of Idn^ and entltled to the beneflts of an 

' action for his wrongîul déâth. The father erroneously brotight suit 

' ■ wlthlri the time Unxited Iri bis own nàme, Instead of tbat of decèdeiiVs 

' i administrator, but, before tbe error was establisbed by a nillng on dê- 

f endant 's demurrer to the complaint, the tinie limlted for the eommençe- 

.rneEt. of a new action by the admijîlstrator had explred, wherèupon 

plaintiff applied for leave to file an amended complaint as administra- 

t<)ri having beën appointed as sùéb' In tbe meantlme. ■ HeW, that such 

change in the capacity In which plaljitiff sued was not the Commencenient 

of a new suit, and that the amendment was properly allowed. 

■ [Ed. Note. — For other cases, see. Limitation of Actions, Cent. Dlg. § 

542; Dec. Dlg. §125.*], 

At I^aw. Action by J. E. Reardon, as administrator, etc., against 
the Balàklala ConSolidated Copper Company and others. On demur- 
rer toànd motion to strike a substituted complaint from the files. 
Denièd. 

Willia;m Cânnon and C. S. Jackson, for plaintiff. 
C. H. Wilson, for défendants. 

VAN FLEET, District Judge. This is an action to recover for the 
death of an employé âlleged to hâve been caused by the négligence 
of the employer. Section 1970 of the Civil Code of the state requires 
that sùch an action be maintained in the name of the légal représenta- 
tive of the deceased employé for the benefit of the next of kin in a 
certain order of precedence; and this is déemed the exclusive remedy. 
In this instance the father, being the next of kin and entitled to the 
benefit pf the recovery, erroneously brought the action in his own 
namé inStead of that of the administrator of the deceased, under the 
mistaken supposition that the case fell vvithin section 377 of the Codé 
of Civil Procédure ; and, bef ore the error was established by a ruling 
on défendant's demurrer to that complaint, the time within which a 
new action could be commenced by the administrator had elapsed. 
The sole question presented hère calling for considération is whether 
under thèse circumstances it was compétent to allow the complaint 
to be amended by substituting the administrator as plaintiff in the 
action so commenced in place of the father, and thus avoid bringing a 
new action; or should the action hâve been dismissed. As the resuit 
of an application to that end, the court heretofore allowed such sub- 
stitution, and, an amended complaint having been since filed in the 
name of the administrator, a demurrer thereto and motion to strike 
the same from the files îs now interpbsed, and the question as to the 
propriety, of thç ruling has with the court's permission been réargued. 

It is again strenuously insisted that such a change in the sole party 
plaintiff is not the proper subject of an amendment, that, in effect, the 
action of thè cdurt wàs to allow, under the gUise bf an amendment, 
a nèw action to be brought in the hanie of the administrator after the 
.time had elapsed in which he could originally maintainit; and, as 
the amendfilent ; bas relation to tha commencement of the action, it 
will, if sustained, hâve the effect todeprive défendants of the right to 
interpose the pleà of the statùte, which, as claimed, had ripened into 

«For o.ther eases.tee same topic & § nuji^br in Dec. & Am. Dig.s. 1907 to date, & Rep'r Indexes 
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a bar whcn the amendment was allowed. In another form the ob- 
jection is that, the right of action being in its inception purely statu- 
tory and given exclusively to the légal représentative, the bringing of 
the action in the name of the f ather was wholly nugatory and inef- 
fectnal to arrest the running of the statute; and to allow the substi- 
tution now is in légal effect to extend the statutory limitation for bring- 
ing the action by the administrator. This position is pressed with such 
ingenuity as to make it plausible, but I do not regard it as sound. As 
indicated in granting the leave, it involves an erroneous conception of 
the légal effect of the omission sought to be corrected, and a too nar- 
row construction of the purpose and effect of the statutes, both state 
and fédéral (C. C. P. § 473; R. S. § 954 [U. S. Comp. St. 1901, p. 
696]), in providing the extent and character of relief that may be 
afforded by way of amendment, to avoid mistakes of the nature of 
that hère involved. It should be borne in mind, as then stated, that 
the substantive cause of action counted on in the amended complaint 
bas not been changed. It remains precisely the same as that stated 
in the original pleading. No new facts are alleged as a ground of 
recovery, the only change being in the name of the plaintiff and the 
capacity in which he sues; while the father still remains the bene- 
fîciary of the recovery sought. This being so, the change effected 
by the amendment is obviously in no just sensé the bringing of a new 
action. It is one of form rather than of substance, and in the inter- 
ests of justice is to be treated as such, rather than to adopt a view 
which would resuit in an irretrievable bar to ail remedy. Under the 
modem doctrine, the discretionary power of the court to such end is 
to be liberally exerted in favor of , rather thàn against, the disposition 
of a case upon its merits; and I am entirely satisfied after further 
examination of the question induced by the reargument that, under 
the broad and comprehensive terms of section 954, if not as well un- 
der the statute of the state, the def ect involved is one which may be 
cured by amendment. It will not be necessary in support of this con- 
clusion to discuss the many authorities referred to in the briefs and 
considered by me on granting the order allowing the substitution. It 
will be sufficient, I think, to refer to some later cases not cited by 
counsel which hâve fallen under my observation, and which to my 
mind very fully cover every phase of the question. 

In the case of McDonald v. State of Nebraska, 101 Fed. 171, 41 
C. C. A. 278, the same question arose under circumstances very sim- 
ilar in légal effect to those presented hère. The action was originally 
commenced in the name of the State Treasurer against the receiver 
of an insolvent national bank to recover certain moneys belonging to 
the state on deposit in the bank. A demurrer was interposed upon 
the ground that the Treasurer had no légal capacity to sue, and that 
f rom the averments of the pétition it appeared that the state was the 
sole party in interest. The demurrer was sustained, but by leaVe of 
the court the state of Nebraska was substituted as the sole plaintiff 
.in place of the Treasurer. As so amended, the pétition was demUr- 
red to, and the court was asked to strike it from the files. This re- 
lief was denied, and judgment going for the plaintiff the défendant 



192 193 FEDERAL RBPOETBK 

appealed, urging "that the substitution of the state of Nebraska as 
plaintiff in the action was a change of the cause of action, and that, 
as the statute of limitations had run against the plaintiff's claim be- 
fore the substitution was made, the cause of action was barred" — in 
effect, the same objection made hère. In deciding the case and over- 
ruling this objection, Judge Caldwell for the Court of Appeals first 
Teviews the cases on the subject from the Suprême Court of Ne- 
braslta, and reaches the conclusion that under the statute of that 
State, which will be found no broader or more libéral in terms than 
that of California, the allowance of the amendment was not only 
within the power of the court, but that it would hâve been error to 
hâve refused it. "But," proceeds that learned judge, "independent 
of the Nebraska Code and the décisions of the Suprême Court of that 
state, we would hâve no difficulty in upholding the judgment of the 
lower court in this case both upon principle and authority. The right 
and duty of the fédéral courts to allow amendments does not rest on 
state statutes only. It is conferred on them by the judiciary act of 
1789. * * * The thirty-second section of that act [Act Sept. 24, 
1789, c. 20, 1 Stat. 91] was designed to free the administration of 
justice in the fédéral courts from ail subtle, artificial, and technical 
rules and modes of proceeding in any way calculated to hinder and 
delay the détermination of causes in those courts upon their very 
merits. This act emancipated the judicial department of the govern- 
ment from the shackles of artificial and technical rules, which had 
theretofore been interposed to obstruct the administration of justice, 
as completely as the Révolution had emancipated the political depart- 
ment of the government from foreign domination. This was done by 
investing the fédéral courts with plenary power to remove by amend- 
ment ail such impediments to the attainment of justice. From the 
first, the Suprême Court of the United States grasped the object and 
purpose of this enactment. In referring to this section of the judi- 
ciary act, the Suprême Court of the United States, speaking by Mr. 
Justice Story, said: 'The authority to allow such amendments is 
very broadly given to the courts of the United States by the thirty- 
second section of the judiciary act of 1789, c. 20 (now section 954, 
Rev. St. U. S.), and quite as broadly, to say the least, as it is pos- 
sessed by any other courts in England or America, and it is upheld 
upon principles of the soundest protective policy.' Matheson's Adm'rs 
V. Grant's Adm'r, 2 How. 263, 281 [11 L. Ed. 261]. And Mr. Jus- 
tice Miller, speaking from the circuit bench, declared: 'This section 
makes more libéral provision for the amendment of process, plead- 
ings, and ail proceedings in the fédéral courts than any of the modem 
codes. It is founded on common sensé and justice, and ought to be 
regarded by the Circuit Courts as mandatory.' Under section 954 of 
the Revised Statutes the right of amendment extends to the 'sum- 
tnons, writ, déclaration, return, judgment, and other proceedings in 
civil causes in any court of the United States,' and may be exercised 
at any stage of the case, even after trial and judgment. The extended 
and beneficent use made of the authority given by this section to make 
amendments is disclosed by a long line of décisions of the Suprême 
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Court of the United States covering every step in a case from the 
summons to the verdict and judgment." 

And, after citing niimerous cases from the Suprême Court and 
other fédéral courts in support of the principles thus stated, it is said ; 

"A défendant has an undoubted rlght to insist that the person entitled to 
recover on a cause of action set fortli in a pétition shall be brought on the 
record as the plaintifC in the action, to the eud that he shall not be eompelled 
to respond twice to the same demand. and that the one suit shall bar ail 
others for the same cause of action. But it has conie to be the settled law 
that where, either by mistake of law or fact, a suit is brought in the nanie 
of a wrong party, the real party in interest, entitled to sue upon the cause 
of action declared on. may be substituted as plaintiff, and the défendant dé- 
rives no beneflt whatever from such inistalce; but the substitution of the 
name o£ the proper plaintiff has relation to the commencement of the suit, 
and the same légal efCect as if the suit had been originally commeueed in the 
name of the proper plaintiff. ïhe name of the proper plaintiff may be brought 
on the record at any time during the progress of the cause, and may even 
be inserted after verdict and judgment. When a vprong party has been 
named as plaintiff, the action will never be dismissed, and the proper plain- 
tiff required to bring a new action, when the eftect would be to let in the 
bar of the statute of limitations." 

Judge Caldwell then proceeds to review ail the leading authorities 
upon the subject from other state courts, and shows that they are 
fully in harmony with the conclusion reached by him. This case is 
followed by tvvo others from the same court: Franklin v. Conrad- 
Stanford Co., ]37 Fed. 737, 70 C. C. A. 171. and Leahy v. Haworth, 
141 Fed. 850, 73 C. C. A. 84, 4 L. R. A. (N. S.) 657. In the first 
case the court allowed a substitution of parties plaintiff, to which de- 
fendant objected so far as it affected a second count in the complaint, 
on the ground that the latter set up by way of amendment a new 
cause of action not pleaded in the original complaint, and that as to it 
the action must be deemed commenced when the amended complaint 
was filed ; that the transfer to the substituted plaintiff was not during 
the pendency of the suit on the demand originally sued on, and to 
permit the substitution would be to give vitality to a suit which oth- 
erwise must hâve failed as instituted by one having no interest there- 
in. In disposing of the objection that this could not be permitted un- 
der the Utah Code, it was said by the learned judge of the court be- 
low: 

"The provisions of the Utah Code with respect to amendments are ex- 
tremely libéral. They are Identical with the provisions of the Codes of other 
States, which hâve been held to permit the substitution of the proper plaintiff 
where suit has been instituted by one not entitled to sue, and the défense has 
been interposed that some one else should hâve sued. The authorities on 
this question are collated in McDonald v. Nebraska, 101 Fed. 171. 41 C. C. A. 
278. But it must be admitted that the Suprême Court of Utah has construed 
the Utah statute otherwise (Skews v. Dunn, 3 Utah, 186, 2 Pae. 64; Wilson v. 
Kiesel, 9 Utah, 397, 85 Pae. 488), In that foUowing the Suprême Court of 
California in the case of Dubbers v. Goux, 51 Cal. 153. If the right to allow 
the substitution depended upon the provisions of the Utah Code, the court 
would be embarrassed by thèse décisions of the Suprême Court of Utah con^ 
struing that Code. But as pointed eut in McDonald v. Nebraska, supra: 
'The right and duty of the fédéral courts to allow amendments does not Test 
on State statutes only. It Is conferred on them by the judiciary act of 1789,' 
now section 954, Rev. St. U. S." 

193 F.— 13 
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Judge Marshall then proceeds to quote f rom McDonald v. Nebraska 
a portion of the language heretofore quoted therefrom, and in ac- 
cordance with the principles announced in that case overruled the ob- 
jection; and this ruling is affirmed by the Circuit Court of Appeals. 

In the next case the bill was filed in the Circuit Court for the Dis- 
trict of Nebraska to foreclose a mortgage held by the estate of a sub- 
ject of Great Britain upon property in Nebraska. The bill was orig- 
inally filed by the English executors, suing in their individual ca- 
pacity under their common-law right as owners of the chattel. One 
of the complainants died, and the bill was amended to continue the 
action in the name of the survivor, but still in his individual capacity. 
At the trial, his right to maintain the action in that form being ques- 
tioned, it was held that he must sue in his représentative capacity, and 
leave was given to amend. He thereupon filed an amended bill in 
his capacity of executor under his appointment by the English court, 
and by a later amendment set up that he had since procured letters 
testamentary on the estate of his testator in the probate court of Ne- 
brasCa. This last proceeding was had, however, after the expiration 
of the statute of limitations, and the objection was made in the Court 
of Appeals that the Circuit Court had erred in holding that the pro- 
ceedings in the probate court of Nebraska, which were not com- 
menced until more than ten years after the maturity of the debt and 
after the filing of the amended bill, might relate back to the date of 
the filing of the last amended bill, not only for the purpose of qualify- 
ing, the plaintiflf to sue, but also for the purpose of bringing the suit 
within the period of the statute of limitations. That objection was 
overruled, the court holding that the action of the lower court was 
proper ; that the amendment efFected no substantive change in the lé- 
gal aspects of the cause of action, which remained the same as in the 
beginning ; that complainant having an inchoate right to enf orce the ob- 
ligation, the change of the pleading by setting up his légal qualifica- 
tion, notwithstanding such qualification did not exist at the date of 
the commencement of the action, was merely modal and formai and 
would relate back to the filing of the bill, notwithstanding the statute 
had run against the bringing of a new suit (citing McDonald v. Ne- 
braska, supra, and other cases). See, also, Chicago G. W. Ry. Co. v. 
Methodist Church, 102 Fed. 85, 42 C. C. A. 178, 50 L. R. A. 488, 
where it is held that the fact that an action was brought in the name 
of the wrong party as plaintif! was not ground for reversai but that 
the appellate court would itself direct the substitution of the proper 
party. 

The principles announced in thèse cases are clearly applicable to 
the circumstances presented hère. As we hâve seen, no change has 
been worked in the form or substance of the cause of action set up. 
That remains in ail respects the same. The father is now, as he was 
when the original complaint was filed, the real party in interest, for 
whose benefit, under the express language of the statute, the action 
niay be maintained. He has then a right to hâve the action prose- 
cuted, but the law says that that must be done through the instru- 
mentality of the légal représentative rather than that of the imme- 
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diate beneficiary ; and this purely formai requirement is ail that îs ac- 
complished by the amendment allowed. Had the father procured 
himself, instead of the présent plaintiff, to be appointed the admin- 
istrator of his dead son's estate, as was his légal right, there could be 
no question, under the foregoing authorities, of his right to hâve him- 
self in his représentative capacity substituted as plaintiff in place of 
himself as an individual; and the chances are, if such had been the 
course pursued, the présent objection would never bave suggested 
itself. Can it make any différence in the application of the principle, 
or any more effect a substantial change in the légal status of the 
case, that he has seen fit to bave another serve in that capacity ? The 
représentative is a mère formai instrumentality required by the stat- 
ute to effectuate the purpose. It in no sensé partakes of the sub- 
stance of the right who is made the légal représentative to enforce it. 
The appointment of a stranger to that office no more makes the ac- 
tion in his name a new action in any material sensé than if the father 
had been appointed. 

It is claimed that the statute of the state, as limited by the construc- 
tion put upon it by the Suprême Court of the state, does not warrant 
the action of the court, and Dubbers v. Goux, 51 Cal. 153, referred 
to in the Utah case, is relied upon. The circumstances of that case 
M^ere différent from those of the présent, and I am not satisfied that 
it sustains defendant's view. As to which, see the later case of Mer- 
ced Bank v. Price, 9 Cal.App. 189, 98 Pac. 383. But, as we hâve 
seen, the inquiry is not very material if, as I think I hâve shown, the 
action of the court is warranted by the fédéral statute upon the sub- 
ject. The statutes of the state may sometimes enlarge, but they can 
never restrict, the powers of thèse courts. Manitowoc ilalting Co. v. 
Fuechtwanger (C. C.) 169 Fed. 983, 987. 

The demurrer will be overruled, and the motion to strike the 
amended complaint from the files will be denied. 



FINLET V. NEW BRUNSWICK FIKE INS. CO. 

(Circuit Court, E. D. Washington, E. D. Octolier 27, 1011.) 

No. 1,.Ô28. 

Insurance (§ 234*) — Rescission of Coniract— Assent of Ixsuhed to 
Substitution of Policies. 

Plaintiff held three insurance policies for $2,500 eacli ou certain lum- 
ber, one of them issued by défendant, which Instructed its agents to cau- 
cel the same. On receipt of the instructions, the agents, assumlng also 
to act for plaintiff, procured another policy for a like amount in another 
Company, intending it as a substltute for défendant'.?. On the next day 
the property was destroyed by flre. Plaintiff accepted the new policy. 
and sued and recovered judgment thereon. Held, that by such accep't 
ance he ratitied the acts of the agents, and assented to the substitution, 
and could not recover from défendant, although its policy had not been 
formally canceled at the date of the loss. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. § oOG; Dec. Dig. 
§ 234.*] 

•For other cases see same topic & § numeeh in Dec. & Rm. Dlgs. 1907 to date, & Rep'r Indexes 
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; At Law. Action by J. D. Finley against the New Brunswick Fire 
Insurance Company. Juflgment for défendant. 

Henley, Zent & Cannon, for plaintifï. 
Happy, Winfree & Hindman, for défendant. 

RUDKIN, District Judge. This is an action on an însurance policy. 
On and prior to the 20th day of August, 1910, the plaintiff was the 
owner of certain mill products, described in the policy as follows : 

"Iiumber of every description, their own or held by them in trust or on com- 
mission, or sold but not removed, situate on lots six and seven and tlie east 
% of the soutliwest quarter of section six, township 31, north of range forty- 
flve, E. W. M. at Graliam Mill, about seven miles from Newport, Washington." 

On the above date this property was covered by two policies of in- 
surance in the sum of $2,500 each, expiring on the 19th day of May, 
1911, and by a third policy in a like sum, issued by the défendant Com- 
pany, expiring on the 13th day of June, 1911. Rogers & Rogers of 
the city of Spokane were local agents for the défendant company, 
and for many years had represented the plaintiff in looking after his 
insurance business in a limited way. The scope of their authority 
as agents for the plaintiff is not definitely fixed by the testimony, and 
I deem it unnecessary to détermine that question at this time, in view 
of the conclusion I hâve reached as to other questions involved in the 
case. 

On the 16th day of August, 1910, the président of the défendant 
company wrote Rogers & Rogers at Spokane, instructing them to take 
up the policy in suit and return the same to the home office at San 
Francisco, for the reason that the company was unable to write any 
lumber yards outside of the city limits of Spokane proper, unless the 
policy form carried the three-fourths value clause. This letter was 
received by Rogers & Rogers on the morning of August 20th. There- 
after, and on the same day Rogers & Rogers, assuming to act for the 
plaintiff, took out a fourth policy in the Western Empire Insurance 
Company for the sum of $2,500, covering the same property. On the 
following day the property was destroyed by fire. Two days later 
Rogers & Rogers tendered the last-named policy to the plaintiff, in- 
forming him at the same time that they had been instructed to cancel 
or take up the policy in suit. The plaintiff informed them that the 
property had already been destroyed by fire and refused to accept the 
Western Empire policy, referring the agents to his attorney. The 
policy was then tendered to the attorney, who was given substantially 
the same information. The Western Empire policy was thereafter 
delivered and accepted by the plaintiff. 

On or about September 1, 1910, proofs of loss were furnished, fix- 
ing the sound value of the property at $4,935.18, and apportioning 
the loss between the four companies on the basis of $1,233.80 to each 
policy. 

On the 13th day of October, 1910, the défendant company denied 
liability, and this action was thereafter commenced. An action was 
also commenced on the Western Empire policy in the superior court 
of Spokane county, and a judgment was there given in favor of the 
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plaintiff for its proportionate share of the loss. The présent action 
is to recover the portion chargée! or assignée! to tlie défendant Com- 
pany. 

The sole défense interposed is that the policy in suit was canceied 
and. supersedeci by the Western Empire policy, which the plaintiff 
accepted and entered suit upon. 

As already stated, the testimony tending to show the exact author- 
ity vested in Ro^ers & Rogers as agents for the plaintiff on the 20th 
day of August, 1910, is indefinite rather than conflicting. This much, 
however, is clear. The Western Empire policy was taken out by 
Rogers & Rogers, assuming to act for the plaintiff, for the purpose of 
replacing the policy in suit, which they had been instructed to take up 
and return, and not for the purpose of increasing the amount of in- 
surance already on the property. This object or purpose was made 
known to the plaintiff before he accepted and brought suit on the 
Western Empire policy. The facts and circumstances in the case fully 
demonstrate this. On the morning of August 20th the property was 
insured in the sum of $7,500, or in one and one-half times its fui! or 
Sound value; the plaintiff had not applied for furtlier insurance, and 
did not know that such an application had been made in his behalf. 
The new policy was taken out immediately upon the receipt of in- 
structions to cancel one of the existing policies, and manifestly as a 
substitute for the existing policy, and not as new or increased insur- 
ance. Under thèse circumstances the property was never insured in 
excess of $7,500, and was never covered by more than three pol- 
icies. And assuming for the purposes of this case that Rogers & 
Rogers had no authority to cancel the policy in suit, or to substitute 
another policy in its place, yet, when the plaintiff was informed as 
to what had taken place, it was incumbent on him to elect which 
policy he would claim under. If Rogers & Rogers acted without 
authority, he might disavow their acts, and claim under the three old 
policies which were in force at the time of the fire, or he might rat- 
ify the substitution which his agents had made in his behalf, and 
without authority; but manifestly he could not do both. He could 
not claim the benefit arising from the act of his agents in taking out 
a policy, and at the same time repudiate the object and purpose for 
which the new policy was obtained. Thèse conclusions would seem 
inévitable from a mère statement of the facts, and are amply sup- 
ported by the authorities. 

In Arnfeld v. Guardian Assur. Co., 172 Pa. 605, 34 Atl. 580, the 
insurance broker acted, or attempted to act, for both parties in sub- 
stituting one policy for another, as was donc in this case, and the trial 
judge was requested to instruct the jury as follows: 

That "if the jury believe from the évidence that the plaintiffs, by their 
agent, Charles Zugschiuldt, on the lOth day of May, 1893, took out a policy 
in the Queen Insurance Company for $2,500 upon the same property as that 
covered by the policy in suit, and that their purpose in so doing was not to 
increase their line of insurance, but to substitute the policy in the Queen in 
the place of the policy in suit, because the défendant had given notice oû 
the 8th of May, 1893, to cancel the policy in suit within flve days. In aecord- 
anee with its terms, and the Queen Company recognized their responsibillty. 
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and pald the plalntiffs the amount eovèred by thelr pollcy, the moment the 
rlsk was covered In the Queen, the policy in suit was thereby canceled, the 
défendant released, and the verdict should be for the défendant." 

This request was refused, and in reversing the judgment the Su- 
prême Court said : 

"The court below being of opinion that as plaintlfCs had the right to tal^e 
ont double insurance, and as the five days In which they were requested to 
hâve the first poliey canceled had not expired at the date of the flre. and as 
the pollcy was still In possession of the plalntiffs, without any direct re- 
turn to them of, or offier to return, unearned preminm, the policy was still 
in force, declined to glve the instruction prayed for. The only question, 
then, is,-' Should this point bave been afflnued? It niay be conceded that 
there was no formai, technlcal cancellation of the pollcy issued by the de- 
fendant, It was in possession of plalntiffs. Défendant had not returned or 
oft'ered to return to them the premium. But was there a substitution of 
the liability of a third party for that oï the défendant by the consent of the 
plalntiffs, défendant, and the third party? Defendant's eontract was one 
of indemnity in a fixed amount against loas by flre on certain goods. A 
third party, the Queen Insurance Company, took Its place, and indemnifled 
plalntiffs against precisely the same loss. In the same amount, on the same 
goods, then stood by its cOntract, and pald the loss. This was a complète 
and effectuai substitution of another Insurer in place of défendant, and this 
by the consent of ail parties interested; for it is not important to discuss 
the exact authority of an Insurance broker, as Zugschmidt was, and déter- 
mine to what extent he was the agent of the insured and the Insurers. That 
is where the line should be drawn. It is undisputed he acted throughout 
for the plalntiffs and for both companies, and communlcated wlth both; 
and ail eonsented and ratlfled his acts. Nor is it controlling that there was 
no formai cancellation or surrender of the flrst pollcy. The plalntiffs got 
the pollcy In the Queen Company, and, what is more Important, got the 
money upon it. The premium they had paid to the défendant, in so far as 
they were entltled tO a return of it, is owing by the défendant, through the 
broker, to the Queen Company, to whom the broker, aeting for plalntiffs, 
trausferred defendant's liability. Plalntiffs ought to hâve surrendered after 
cancellation defendant's policy. What ought to hâve been done equlty will 
consider as having been done. The case Is not nnllke that of a creditor who 
bas taken surety for a debt. The surety déclines to be longer responslble. 
The debtor procures a new surety, acceptable to the creditor, who takes 
the place of the flrst on a. new note. The créditer retains possession of the 
old note. The new surety pays the debt. The creditor sues the surety on 
the old note, alleglng it had never been formally dellvered up or can- 
celed. In such case the learned judge of the court below would very prompt- 
ly bave said that, if a créditer be once pald, hls mère possession of the old 
note would not warrant the exaction of a second payment of the same debt. 
It seems to us there is no distinction between the supposed case and the 
one before us, except that the flrst is a eontract for suretyship and the 
second of Indemnity. The Injustice worked by permlttlng a second reeov- 
éry in the one is the same as in the other. No party ought to be allowed 
to recover twlce for the same debt, no niatler how many Instruments evl- 
dencing the amount of hls debt he may hold, nor how many distinct obllgors 
there may be on them. Most creditors are content if thelr debt be paid once. 
Ail ought to be." 

True, in this case^ the Western Empire Company did not admit 
its liability and has not paid the substituted policy, but it is equally 
true that the plaintiff has asserted his rights under it, and has recov- 
ered a judgment upon it. 31 Cyc. 1280. 

In Ivarsen v. Thuringia American Ins. Co., 208 111. 166, 70 N. E. 
31, the court said: 
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"The facts as above set forth are undlsputed, and the only question re- 
malnlng is as to the Uabllity of appellee under them. The appellee con- 
tends that It is not llable upon two grounds: First, that appellee could and 
dld ratify the acts of Bennett after being fuUy Informed as to them; and, 
secondly, that, if Bennett was not the agent of appellant, but was the agent 
of appellee, and by its direction canceled thls pollcy and procured other In- 
surance in the place of It, appellant was fuUy and fairly informed as to 
the entire transaction, and he was put to his élection whether he would rely 
upon the policy issued by appellee, or whether he would take the policy is- 
sued by the North Brltish & Mercantile Company in lieu thereof, and that 
he did elect to and did recelve the latter policy, and the évidence shows, 
and it is undlsputed, that appellant received from the North Brltish & Mer- 
cantile Company the proportion of the loss that It was agreed at the ad- 
justment should be paid by it. Appellant's contention is that Bennett was 
not his agent for the purpose of cancellng or consentlng to the cancellation 
of appellee's policy, and did not represent Mm when he replaced the insur- 
ance covered by appellee's policy in the policy of the North British & Mer- 
cantile Company, and that, as he had no knowledge of the transaction un- 
tll after the lire and the loss had been Incurred, it did not lie in his power 
then to ratify any agreement by which appellee would be released from a 
Uabllity that had become flxed and substitute another therefor, and that 
appellant received no considération for such agreement' after It was made. 
It Is not claimed by appellant that he was at any tlme to hâve more than 
$2,500 Insurance upon his property. The North British & Mercantile Com- 
pany at no tlme denied Its Uabllity, but acknowledged the same, and paid 
according to the adjustment. We can see no reason, and none has been 
pointed out, why appellant could not ratify the acts of Bennett if they were 
not authorized at the time they were done, if he was fully and fairly in- 
formed as to such acts, and why such ratification would not and ought not 
to be bindlng upon him. The gênerai rule seems to be that one may ratify 
that whleh is done by another if he could hâve himself done the same thlng 
in the flrst instance. 1 Am. & Eng. Ency. of Law (2d Ed.) 1184; Zottman 
V. San Francisco, 20 Cal. 96. 81 Am. Dec. 98. It is said that 'ratification as 
it relates to the law of agency is the express or ImpUed adoption of the 
acts of another by one for whom the other assumes to be acting, but wlth- 
out authority; and thls results as effectually to establish the duties, rlghts, 
and Uabllity of an agent as if the acts ratified had been fully authorized 
In the beginning.' 1 Am. & Eng. Ency. of Law (2d Ed.) 1181." 

In White v. Ins. Co. of New York (C. C.) 93 Fed. 161, the court 
said : 

"If the broker's acts were orlginally authorized or subsequently ratified, 
only the new policies were in force. If not authorized or ratified, only the 
old policies were in force. If It Is trne that the old Insurance was in force, 
because the policy had not been dellvered up by the plaintiffs at the tlme 
of the flre, then it is equally true that the new policies were not in force, 
because they had not been accepted by the plaintiffs. If, under the cir- 
cumstanccs, there coold be a ratification after the loss — a question which 
It séems unnecessary to décide in thls case — we would be compelled to ap- 
ply the rule that. If a principal ratifies that which favors him, he ratifies 
the whole. Gaines v. Miller, 111 U. S. 895 [4 Sup. Ct 426, 28 L. Ed. 466]. 
If a ratification of the taking out of the new pollcy was made, that would 
necessarily be équivalent (under the undlsputed évidence) to a ratification of 
the cancellation of the old Insurance. I find, therefore, that at the date 
of the loss only $100,000 of Insurance was In force." 

The proof of loss furnished by the plaintiflF apportioned the loss 
equally between ail four companies, and it is claimed that the défend- 
ant Company participated in this adjustment. If this claira were es- 
tablished by the testimony, the défendant would perhaps be estopped 
to disavow liability, but there is no testimony in the record tending 
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to shôw that the agent who adjusted the loss for other companies was 
alsô an agent for the défendant company ; in fact, the record tends 
rather to show the contrary. 

Again, it is claimed that the premium on the policy in suit was 
remitted to the défendant company long after the destruction of the 
property. As to this claim, it is perhaps sufKcient to say that no such 
issue ispresented by the pleadîrigs. The complaint allèges the exécu- 
tion and delivery of the policy and "that thereupon the said plaintifï 
paid to Û\t said défendant the sum of fif ty-six dollars and twenty-five 
cents ($56.25), and the said Insurance policy became and was in fuU 
force and effect from and after noon on the 13th day of June, 1910, 
and continued in effect at ail times thereafter as herein mentioned." 

Thé inference from this would be that the premium was paid on the 
exécution of the policy. Furthermore, such was the efïect of the 
course of business adopted by the insurance agents. Upon the ex- 
écution of a policy, the insurance company was çredited with the 
amount bf the premium, and a like amount was charged to the agents. 
On the other hand, the insured was charged with the amount of the 
insurance in favor of the agents. The relation of debtor and créditer 
was thus established between the agents and the insurance company 
and between the insured and the agents; not between the insured and 
the insurance company. 

Again, it is said that the défendant could not cancel the policy with- 
out tendering back or refunding the premium paid. This much might 
• be conceded if this werë a simple case of cancellation, but the rule 
has no application where, one policy is substituted for another by con- 
sent. 

I am therefore of opinion that the plaintiff is not entitled to re- 
cover, and findings and judgment will be entered accordingly. 



SEUFERT T. OLNET. 
(Circuit Court, E. D; Washington, S. D. November 8, 19U.) 

No. 33. 

ISDIANS (5 ;3*) RlGHTS OP FiSHERT— CONSTBUCTION Oï TREATT. 

Article 3 of the treaty with the Yaklma Indlans of June 9, 1855 (12 
Stat. 952), whleh gives to sueU Indlans the exclusive rlgbt of taklng flsh 
In ail the streams where running through or borderlng their réservation,., 
"as alao the right of taking flsh at ail- usual and accustomed places, In 
cominon with cltizensof the terrltory, and of erpcting temporary bulld- . 
ings for cuïlng them," secured to such Indlans, away from thelr réserva- . 
■ tlon. the rlght to their ancient flsherles whlch oannpt be abrogated by 
fetate law,, but apart: from their "usual and accustomed places" thelr 
rights are the same as those of whlte cltlzens and may be enjoyed only ^ 
In conformlty with state régulations. 

(Ed. Nbte.— For other cases, see Indlana, I>ee. Dlg. f 3,*] 

In Equity. Suit by Frank A. Seufert against George Ôlney. De- 
cree for complainant. 

E'àr otliep case» B«e same topic & { ndmber in Dec. & Am. Digi. 1907 to date, ft Rep'r Indexât 
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Bennett & Sinnott, for complainant. 

Oscar Gain, U. S. Atty., and E. C. Macdonald, Asst. U. S. Atty., 
for défendant. 

RUDKIN, District Judge. The complainant in this suit is the own- 
er of certain uplands and shore lands lying along the north bank of 
the Columbia river in Klickitat county. The uplands are held under 
patent from the United States, and the shore lands under deed or pat- 
ent from the state of Washington. The shore lands consist of an el- 
liptical-shaped, sloping sand or gravel bar, the greater part of which is 
overflowed during several months of the year, but at ordinary or low 
stages of vvater in the river a considérable portion of the bar is ex- 
posed. Commencing in the year 1893, the complainant, at considér- 
able expense, removed the rocks and boulders from this bar with a 
view of catching salmon by seine in the river in front of his shore 
lands. The method pursued by the complainant was as follows : 

A seine, 500 or 600 feet in length and 30 feet in width, or depth, 
was anchored to a deadman planted in the bank above the water line. 
The body of the seine was then carried into the stream by a boat crew, 
at the point of a break between two currents, and the outer end was then 
borne around through the swift current to the shore line, where teams 
were attached and the seine drawn ashore. The complainant fished 
in this manner under license from the state from 1893 until the fall 
of 1908 without let or hindrance from any person, and, so far as the 
record discloses, without objection from any source. In the month 
of August, 1908, the défendant, Olney, who is a half-breed Indian 
of the Yakima Tribe, under the charge of an Indian agent or super- 
intendent, purchased a seine of like character to that used by the com- 
plainant, and repaired to the fishing ground theretofore occupied by 
the complainant, with a large force of men and teams, anchored his 
seine to the deadman planted by the complainant, and proceeded to 
fish the stream in the method theretofore pursued by the complainant, 
driving his teams over the complainant's shore lands and occupying 
them for that purpose. The présent suit was thereupon commenced 
in the superior court of Klickitat county for the purpose of enjoining 
the défendant from trespassing upon the complainant's property. The 
défendant appeared by the United States attorney for the Eastern 
district of Washington, and the suit was removed into this court; 
the défendant asserting certain rights under the Indian treaty of 
June 9, 1855 (12 Stat. 951). Issues were made up, a large volume 
of testimony has been taken before a commissioner, and the case is 
now presented for final décision. 

Two questions are presented for considération: First, what rights 
were reserved to the défendant by the treaty in question; and, sec- 
ond, hâve those rights been invaded by the complainant ? 
■ By article 1 of the treaty, the confederated tribes and bands of 
Indians ceded to the United States ail the right, title, and interest in 
and to the lands then occupied and claimed by them. 

By article 2 there was reserved from the lands thus ceded certain 
lands or réservations for the use and occupation of the Indians. 
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By article 3 : 

"The exclusive rlglit of taking flsh In ail the streams where runnlng through 
or bordering said réservation. 1h further secured to said eonfederated tribes 
and bands of Indlans, as Is also the risçht of taking fisU at ail usual and ac- 
custonied places, in common with citizens of the territory, and of erecting 
temporary buildings for curing them; together with the privilège of hunting, 
gathering roots and berrles, and pasturing their horses and cattle upon open 
and unelulnied land." 

In United States y. Taylor, 3 Wash. T. 88, 13 Pac. 333, involving a 
fishery in this same locality, it was held that the treaty reserved to the 
eonfederated tribes and bands of Indians the right to enjoy their an- 
cient fisheries as they had donc theretofore. This was in ail prob- 
ability the Indians' understanding of the réservation. They had al- 
ready ceded away a continent; they were tenacious of their old cus- 
toms and traditions ; they lived in the past rather than in the présent ; 
and it is far more likely that they intended to reserve something they 
already understood, something they already enjoyed, rather than to 
bargain for something that they did not understand, and for which 
they did not care. 

In United States v. Winans, 198 U. S. 371, 25 Sup. Ct. 662, 49 L. 
Ed. 1089, involving another fishery on the Columbia, the trial judge 
said: 

"I flnd from the évidence that the défendants hâve excluded the Indians 
froui their own lands, to vehlch a perfect absolute tltle has been acauired from 
the United States government by patents, and they hâve more than once in- 
st.ltnted légal proceedijigs agalnst the Indians for trespasslng, and the dé- 
fendants hâve placed in the river In front of their lands fishing wheels for 
which licenses were granted to them by the state of Washington, and they 
claim the right to operate thèse flshing wheels, which nécessitâtes the exclu- 
sive possession of the space occupled by the wheels. Otherwise the défend- 
ants hâve not molested the Indians nor threatened to do so. The Indians are 
at the présent time on an equal footing with the cltizens of the United States 
who hâve not acquired proprietary rights, and this It seems to me is ail they 
ean legally demand with respect to flshing privilèges in waters outside the 
limits of ïndian réservations under the terms of their treaty with the United 
States." 

The Suprême Court held that theSe views were erroneous, and 
would entirely abrogate the treaty, saying: 

"There was an exclusive right of flshing reserved within certain boundaries. 
There wâs a right outside of those boundaries reserved "in common with citi- 
zeus of the territory.' As a mère right, it was not exclusive in the Indians. 
Cltizens might share it, but the Indians were secured in Its enjoyment by a 
spécial provision of means for its exercise. They were giveu 'the right of 
taUing flsh at ail usual and accustomed places,' and the right 'of erecting tem- 
I)orary buildings for curing them.' ïhe contingeney of the future ownership 
of the lands, therefore, wasforeseen and provided for; in other words, the 
Indians were given a right in the land — the right of crossing it to the river, 
the' right to occupy it to the estent and for the purpose mentioned. No other 
conclusion would give effect to the treaty. And the right was Intended to be 
coiitlnulng agalnst the United States and Its grautees as well as agalnst. the 
: State and ;its,.grante6s." 

The court further held that this right could not be abrogated by 
State laws or state régulations. The court, however, was there speak- 
ing^of ancient fisheries, "the riglit of taking fish at ail usual and ac- 
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customed places" ; and I am not aware that the government has ever 
asserted in behalf of the Indians the right to take fish at any other 
places, except in accordance with state laws. United States v. Tay- 
loi-, supra; United States v. Alaska Packers' Ass'n (C. C.) 79 Fed. 
152. 

Indeed, the mare assertion of such a right outside of thèse accns- 
tomed places would be disastrous in the extrême. While by the com- 
mon law ail persons had a common and gênerai right of fishing in the 
sea, and in ail other public navigable waters, under modem methods 
and modem conditions that right cannot be enjoyed in common. 
Where fish are caught in fixed appliances, such as in wheels or in 
traps, the person maintaining the wheel or trap must necessarily hâve 
the exclusive possession of the ground or water occupied by his ap- 
pliances. Such a right has uniformly been granted by licenses issued 
by the fish commissioner under the laws of this state, and it has never 
been claimed that the rights thus granted are subservient to the rights 
of the Indians. In my opinion, therefore, the true construction of 
the treaty is this : The Indians are granted certain fishing rights and 
privilèges in their ancient and accustomed places, which they are en- 
titled to enjoy under and by virtue of the treaty, and of which they 
cannot be deprived by state laws or state régulations. On the other 
hand, the treaty confers no rights upon them in other waters or in 
other places,. and if they seek to fish there they must do so in conform- 
ity with the laws of the state, and on an equal footing with the rest of 
mankind. 

Any extended review of the testimony in this case would serve no 
purpose. While from the necessities of the case the testimony on the 
part of the complainant is of a négative character, I am convinced 
from the entire record that the complainant's shore lands bave riever 
been a usual or accustomed fishing place for the Indians. The tes- 
timony abundantly shows that the Indians from time immémorial hâve 
fished, with dip nets and spears, on the rocks and shpals a few hun- 
dred yards above this point; but they never were accustomed to fish 
hère. Certainly no such right had been asserted for 20 years prior 
to the commencement of this action, and I am convinced that the In- 
dians never availed themselves of the right to fish in the waters of 
the river in front of thèse shore lands. I am therefore satisfied that 
the défendant has wrongfully invaded the private property rights of 
the complainant, and that the treaty upon which he relies is no war- 
rant or justification for his acL 

Having reached this conclusion, it is perhaps unnecessary to dé- 
termine what, if any, rights, the défendant may hâve to go upcai thèse 
lands under the treaty. He never visited this fishery before, and was 
not seeking to enjoy the primitive rights of his ancestors while there. 
He belongs to another génération and in part to another race. 
Through the bounty of the government he and his family are pos- 
sessed. of broad acres, and hâve cattle and sheep on every réservation 
hillside. Fishing to him is not as indispensable as the air he breâthes. 
He was not catching fish for his tribe or for his family, but for the 
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riiarket and cannery. He was not attempting to fish at one of the 
usual or accustomed places, and he must therefore comply with the 
local laws and régulations of the state in which he lives. 
■ Let a decree be entered accordingly. 



BICKIKSON V. KEIII'XEK et al. 

(District Court, N. D. Illinois, E. ï). Jauuary 22, 1012.) 

No. 30,515. 

1. Trusts (§ 371*) — Coksteuctïve Trust— Bili,. 

In a suit for an accounting on the tlieory of an alleged constructive 
trust, the bill must allège facts constituting the trust relation ; a mère 
réitération of the existence of trust relations being of no weight in de- 
terminlng the aetual relation of the parties. 

[Ed. Note.— For other cases, see Trusts, Cent. Dig. §§ 588-599; Dec. 
Dig. § 3T1.*] 

2. Teusts (I 371*)^CbNstEUCTivti Teust— Accounting— BquitabI/E Relief. 

Where, in a suit in equity for an accounting against pledgees of cer- 
tain bonds on the thepry of a constructive trust, the bill alleged no 
reason why the bonds should be speçiflcally preserved in the eomplaint, 
they being mère choses in action èapable of being fuUy compensated for 
in money, so that to ail intents and purposes the proceeding had for 
its ultimate object the recovery of a money decree against the pledgees 
who were solvent, and the prayer for accounting called only for a dis- 
closure of what the pledgees had done with relation to the bonds and 
the proceeds, and the bill did not seek to set aside any sale of the 
bonds by the pledgees, it did not state facts constituting a cause of ac- 
tion for équitable relief. 

[Ed. Note.^For other cases, see Trusts, Cent. Dig. §§ 588-599; Dec. 
Dig. § 371.*] 

In Equity. Suit by Willis P. Dickinson against Isaac H. Kempner 
ând others. On demurrer to bill. Sustained. 

W. B. Wilson, for complainant. 
Eugène E. Prussing, for défendants. 

KOHIvSAAT,' Circuit Judge. From the bill filed hereïn it appears 
that complainant, being indebted to certain of the défendants upon 
the purchase price of the bonds hereinafter mentioned, in the sum 
of $331,025, together with one Franklin H. Head, executed a prom- 
issdry note fàt said sum payable to their own order on or before 
30 days after date and indorsed in blank, bearing interest at the rate 
of 6 per cent, after date, and delivered the same to certain of défend- 
ants on March 30, 1909. As security for the payment thereof, the 
maker deposited with said note 466 first-mortgage bonds of the Wich- 
ita Falls & Southern Railway Company of the face value of $1,000 
each. By the terms of the collatéral agreement, the légal owners of 
said bonds were authorized to sell at the maturity of the note or at 
any time thereafter, or before, in case of dépréciation, any part or 
ail of said bonds at public or private sale at their discrétion without 

•For other cases »ee same topic & i numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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advertising, and apply the proceeds on note and interest and expansés 
incurred in making sale, so far as the saine might be adéquate, leav- 
ing makers liable to pay any déficit and 7 per cent, interest thereon, 
the surplus, if any, to be applied upon any other indebtedness of the 
makers to the owners of the said note. Shortly thereafter certain 
of the défendants executed and delivered to the défendant the Con- 
tinental & Commercial National Bank for approximately the same 
sum their note, and deposited as security therefor the note first above 
described, together with said bonds. The bill allèges that immedi- 
ately after the exécution of said note and the delivery of said bonds, 
by consent of ail parties, sales were made of said bonds at priées 
upward of 90 per cent, and the proceeds credited on both of said 
notes; that thereby and by certain payments made by the makers 
of said note to said bank that note was f ully paid up ; that, notwith- 
standing the same, said bonds remained in the hands of said bank as 
agent of certain of the défendants ; that f rom time to time said Isaac 
H. Kempner, acting for himself and his codefendants, received from 
the bank certain of said remaining bonds, vvhich were sold and the 
proceeds delivered to and credited by said bank upon complainant's 
said note until same was reduced to about $200,000; that there still 
remained in the hands of said certain défendants a number of said 
bonds in excess of said balance remaining due on said note of com- 
plainant and Head; that on November 1, 1909, when the undisposed 
of bonds were of a value of more than $100,000 in excess of the 
balance due on said note, said défendants Kempner, Kell, and Kemp, 
with intent to defraud orator out of said bonds and the proceeds 
thereof, acting through said Isaac H. Kempner, assumed to sell said 
bonds and complainant's interest therein to himself or some one acting 
for him, or said other certain défendants, or said Elizabeth Kempner 
for said purpose; that Isaac H. Kempner gives out that said Eliza- 
beth Kempner is now the owner thereof; that on said November 1, 
1909, said Kempner caused a certain form of sale of said bonds to 
said Elizabeth to be gone through with; that same was made with- 
out notice to or consent of orator. 

Orator avers that Isaac H. Kempner made the sale to himself, for 
himself, or as agent of Elizabeth, and that no considération was 
given therefor, and that said sale is f raudulent as against orator ; that 
such sale was made for a price of $125,000 less than the real value 
of said bonds, and v/ith a view to appropriating said sum of $125,- 
000 by said certain défendants ; that orator is informed and believes 
said sales of bonds realized enough to pay said note, which was 
marked paid and returned to said Head. 

Orator claims that said Elizabeth received from time to time many 
bonds and the proceeds of other bonds from the bank through Isaac 
H. Kempner, who acted for her, the amount of which she has no 
means of knowing without a discovery; that said bonds were worth 
par and interest ; and that, by the use of due diligence, that amount, 
less a reasonable commission, could hâve been realized. 

Orator allèges that défendants hold the bonds not sold, if any, and 
the proceeds of those sold, but refuse to account or turn over the 
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same, but hâve appropriated the same to theîr own use, of ail which 
things said bank had notice ; that Isaac H. Kempner bas turned over 
to said Elizabeth the proceeds of bonds sold as entitled thereto ; that 
a trust relation existed by virtue of the foregoing circumstances be- 
tween défendants and orator; that Isaac H. Kempner bas continued 
to sell said bonds ; that orator is ignorant of the amounts realized, or 
terms of sale, etc. ; that he is ready to pay to the proper person the 
balance due on said note on an accounting, after being credited with 
what is due him upon the surrender of said bonds or the proceeds, 
or what by reasonable care could hâve been realized therefor ; that 
a large portion of said bonds remains in the hands of said bank and 
said Elizabeth, the amount of which orator does not know. 

The bill asks that an accounting be had as to what sums défend- 
ants bave, or by the use of reasonable diligence might bave received 
for bonds sold ; what bonds remain, what interest bas been collected, 
what should be credited on said note ; that on payment of said bal- 
ance orator may be permitted to redeem said bonds, and that the 
same be surrendered to him, together with the proceeds of those dis- 
posed of ; that those proceeds be disclosed and held in trust for ora- 
tor and turned over to him; that if it appears that the holders of 
said collatéral note bave received from the sale of said bonds, or 
from any source sufficient to pay said note, the excess and any un- 
sold bonds be turned over to orator; that a receiver be appointed to 
hold any unsold bonds, coUect interest, and principal thereof as it ma- 
tures pendente lite, and for other relief, etc. The cause is now be- 
fore the court on demurrer to the jurisdiction of a court 6î equity. 

The allégation of the bill to the effect that concurrently with the 
exécution of said note another agreement was made whereby the 
pledgees became trustées and took said bonds as such, or because 
otherwise. invested or charged with any duty or liability except such 
as is expressed in said pledge contract, may not be deemed of weight 
hère. The terms of the collatéral note must be assumed to bave ex- 
pressed the contract of the parties in that respect. Moreover, nothing 
set out in the alleged verbal contract of trust which may not be held 
to bevoid as attempting to modify the written contract in any man- 
ner adds to or takes from the latter any of its obligations as creating 
a trust relation. 

Theonly basis for the contention that a trust was created must be 
found, if at ail, in the terms of the collatéral note and the dealings 
of the parties in relation thereto. Thé question there is whether in 
thé transactions of the parties as pledgor and pledgee under the cir- 
cumstances of the case any ground for équitable jurisdiction exists. 

[i] The mère réitération of the bill charging trust relations is of 
no weight in arriving at the relation of the parties. Facts constitut- 
ing such relation must appear in the bill. United States v. Bitter 
Root Co., 200 U. S. 451, 472, 26 Sup. Ct. 318, 50 L. Ed. 550. 

[2] No reason is assigned why the bonds in question should be 
spècifically preserved to complainant. For ail that appears, they are 
mère choses in action, and may be fully compensated for in money. 
So that, to ail intents and purposes, the proceeding bas for its ultimate 
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object the recovery of a money decree against the pledgees who are 
solvent. The prayer for an accounting calls for a disclosure of what 
the pledgee has done with relation to the bonds and their proceeds. 
It is in no sensé a mutual accounting. 1 Am. & Eng. Ency. PI. & 
Pr. p. 94. Nothing is asked for in that regard which may not be 
ascertained through an action at law. Nothing is asked as between 
the pledgees. No reason is disclosed why complainant cannot hâve 
as full, plain, complète, and adéquate a remedy at law as in equity 
under section 724, Revised Statutes (U. S. Comp. St. 1901, p. 583). 
Difficulty in procuring the accounting is no ground for jurisdiction 
in equity. Nor is difficulty in making proof. United States v. Bitter 
Root Company, supra. The discovery hère sought is such as is com- 
monly sought in ail cases involving a séries of transactions. In a 
suit at law properly instituted, the défendant will be required to bear 
the burden of disclosing and accounting for the bonds. In Lacombe 
V. Forstall's Sons, 123 U. S. 562, 570, 8 Sup. Ct. 247, 31 L. Ed. 255, 
the court dénies jurisdiction in equity under circumstances closely re- 
sembling those hère présent. 

The bill makes no prayer for the setting aside of any sale. The 
bonds were placed in défendants' hands for the purpose of enabling 
them to pass the title. But it is not conceived that the question of 
title to the bonds is of the essence of this proceeding, since no case 
showing peculiar value, other than a money value, exists. In cases 
involving stocks or other articles, such as chattels— things that may 
not be treated as so much money — a différent rule obtains. With a 
few exceptions, the right to relief in equity has been based upon some 
such considérations. Hère no reason is perceived why défendants 
should be deprived of their right to a trial by jury — a right which 
may not lightly be denied them. 

The demurrer for want of jurisdiction in equity is sustained. 



AMERICAN LINSEED OID CO. v. FRENCH, Dairy and Food Com'r of 

Minnesota. 

(Circuit Court, D. Minnesota, Third Division. November 23, 1911.) 

Adultération (§ 12*) — Adulteeated Products— Substitutbs— Evidence. 

Evidence held insufflcient to warrant a findlng that complainant had 
sold or secured a market for Unsol, or a compound of linseed oil sold 
for what it actually was, but to indicate that complainant had been 
engaged uniformly In selling such substitutes for pure linseed cil, in 
violation of Rev. Laws Minn. 1905, § 1772, regulating the selling of 
such material, and hence complainant was not entitled to an injunction 
restraining the state food commissioner from Instltuting proceedings to 
forfeit shipments of such com.pounds on the theory that they were use- 
ful, bénéficiai, and valuable commodities and legitimate articles of com- 
merce saleable for what they actually were. 

[Ed. Note. — For other cases, see Adultération, Cent. Dig. §§ 28-30; 
Dec. Dig. § 12,*] 

In Equity. Action by the American Linseed Oil Company against 
Andrew French, as Dairy and Food Commissioner of Minnesota, to 

•For other cases see same topic & S ndmbbr in Dec. & Am, Digs. 1907 to date, & Rep'r Indexes 
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restrain defendant's enforcement of Rev. Laws Minn. 1905, § 1772, 
|-elating to the sale of linseed cil. Bill dismissed. 

' Mr. Myers, for plaintiff. 
Lyndon A. Smith, for défendant. 

WILLARD, District Judge. Section 1772 of the Revised Laws of 
Minnesota is as follows: 

"Pure linseed oU shall be deflned as the oil obtained wholly from tlie seeds 
of the flax plant and containlng no added ingrédient. Pure 'boiled' linseed oil 
Is composed whoUy of pure linseed oil with so-called dryers added thereto, 
to an amount not exceeding three per cent, of the total product. Pure lin- 
seed oil as distinguished from pure 'boiled' linseed oil sball be known as 'raw' 
linseed oil. If deslgned or offered for sale or use as either raw or boiled 
linseed oil, or as a substitute for either, or in imitation of either, any sub- 
stance or préparation which ia not pure, within the meaning of either of the 
above définitions, shall be deemed adulterated and the manufacture or sale 
thereof Is prohibited. No person shall sell either pure raw linseed oil or pure 
boiled linseed oil, unless each réceptacle in which the same is kept for sale 
or sold, shall hâve distinctly, legibly and durably painted, stamped, stenciled 
or labeled thereon the true name of such oil, setting forth in bold-face cap- 
ital letters not snialler than one inch in length, whether it be 'pure raw 
linseed oil,' or 'pure boiled linseed oil;' and there shall also appear upon 
such réceptacle the name and address of the manufacturer of such oil." 

Upon the first application for a temporary injunction, it appeared 
that the complainant sold in Minnesota a product which it called lin- 
seed oil, which was labeled linseed oil, and which it sold as linseed 
oil. It further appeared that this article contained less than 70 per 
cent, of pure linseed oil as the term is defined by article 1772. I 
denied the motion for a temporary injunction, and held that the stat- 
ute of Minnesota was in any event so far valid as prevent transactions 
of this kind. 

Cornplainant then amended its bill, and alleged (1) that it was en- 
gaged in selling pure linseed oil; (2) that among its products was 
a certain compound of linseed oil labeled "linseed oil," containing 
less than 97 per cent, of pure linseed oil, which was offered for sale 
and sold in Minnesota as a substitute for linseed oil; (3) that it has 
sold in Minnesota a compound under the name of "linsol," so labeled, 
as a substitute for linseed oil; (4) that it has sold in Minnesota a 
compound or blend under the name and label of blended linseed oil 
as a substitute for linseed oil ; (5) that the défendant has threatened 
to seize shipments of this compound while in transit in Interstate 
commerce and in the hands of common carriers ; (6) that the défend- 
ant threatened to seize this product when within the state; (7) that 
complainant has built up a large trade in Minnesota in this compound, 
to be sold as linsol and blended linseed oil; (8) that a large number 
of its customers in Minnesota would purchase said compound or blend 
under said names if the défendant did not interfère; (9) that the de- 
fendant has seized and confiscated complainant's compound labeled 
as raw linseed oil and boiled linseed oil; and (10) that said com- 
pounds and blends are "useful, beneficent, and valuable commodities, 
and are legitimate articles of commerce." A gênerai demurrer to this 
amended bill was interposed, which I overruled. Testimony has been 
taken, a final hearing had, and the case submitted for a decree. 
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An examination of the évidence shows that no one of the 10 al- 
légations of the amended bill above mentioned has been proven. 
There is no évidence that the complainant ever sold either in Minne- 
sota or elsewhere any pure linseed oil. The testimony of the com- 
plainant shows that the only products which it ever sold in Minnesota 
were thèse compounds or blends, none of which contain more than 
66 per cent, of linseed oil, and which contain 33 per cent, of minerai 
oil. There is no évidence to show that it ever offered to sell or sold 
in Minnesota thèse products as a substitute for linseed oil, or as 
blended oil, or as a compound, or as linsol; on the contrary, the évi- 
dence is overwhelming that it offered ail thèse compounds and sold 
them, not for what they were, but as linseed oil. As has been said, 
the largest amount of linseed oil in any of thèse compounds was 66 
per cent. 

Concerning the amount of linseed oil in linsol, the complainant's 
witness Eddy said, on page 132: "Well, it had some linseed oil in it." 
And again, on page 147, the same witness said: "Linsol contains only 
a few gallons of linseed oil, * * * 16 to 25 per cent., somewhere 
along there." Even the complainant's witnesses had some difficulty 
in saying that this article was a substitute for linseed oil. Eddy said 
(page 132): 

"Q. Were thèse oils sold as a substitute for the pure linseed oil? A. Why, 
they were sold for piiinting purposes, and to be used for the same thing as 
liuseed oil, except not for médicinal purposes. 

"Q. As to the gênerai appearances of thèse oils hy the side of the pure lin- 
seed oil, how did they compare? A. Exactly the same." 

Newcomb, the président of the company, testified (page 100) as 
follows : 

"Q. Is linsol a substitute or imitation of linseed oil? A. Well, It is sup- 
posed to he a substitute. 

"Q. How is it as to its appearance as to color with that of linseed oil? A. 
Well, the color is the same. A person could hardly tell the différence between 
that and linseed oil. 

"Q. What is it used for? A. It is used for painting purposes." 

The complainant does not claim that it ever sold any linseed oil 
in Minnesota. The only things which it did sell were thèse com- 
pounds. The record is full of circulars sent to dealers in Minnesota, 
some of whom were witnesses for the défendant in the case. Thèse 
circulars ail offered for sale raw linseed oil and boiled linseed oil. 
The words "blended linseed oil" or "linsol" are nowhere found in any 
one of thèse circulars. In no one of them is there any intimation 
whatever that the article offered for sale is something that has not 
more than 66 per cent, of pure linseed oil in it. The circulars are 
so worded as to give the impression that the articles dealt in are ail 
made from flaxseed, and are pure. The évidence is aiso abundant to 
show that the persons who received thèse circulars and bought relying 
upon them supposed that they were buying pure linseed oil. One 
witness said that he thought the complainant was able to quote a 
lower price because he claimed that the company did not belong to 
the trust. It will only be necessary to cite one instance to show how 
unfounded is the allégation of the amended bill that the complainant 
193 F.— 14 
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sold thèse compounds as substitutes for linseed oil, and not as linseed 
cil itself. 

Among the persons who received thèse circulars was the Charles 
A. Betcher L,umber Company. Charles A. Betcher, the président, 
testified for the défendant, and produced one of the circulars and the 
correspondence (page 429, Def. Rec), which he had with the com- 
plainant after its receipt. The letter of the lumber company to the 
complainant, ordering oil, is as follows: 

"5-6-08. 
"American Linseed OU Co., Omaha, Neb. 

"Gentlemen : We haTe your f avor of May Ist, quoting boUed linseed oil 
dellvered liere at 39 cents per gallon, and raw at 38 cents per gallon. We 
assume that you are selling only pure linseed oil, and if you will guarantee 
your goods to be pure, you may send us one barrel each of boiled and raw 
at the above named priées, prepaying freight to our station. We note your 
statement that your goods are guaranteed to give satisfaction or if not sat- 
Isfactory, they are returnable at your expense. 

"ïours very truly, Charles Betcher Lumber Co., 

"Chas. A. Betcher." 

In response to this letter complainant sent one barrel of raw lin- 
seed oil and one barrel of boiled linseed oil. The articles were so 
described in the bill which was sent to the Betcher Lumber Company. 
The sending of the oil after the receipt of a letter in which it was 
stated that the writer assumed that the company was selling only 
pure linseed oil was an affirmation, as positive as could be made, that 
the articles sent were pure linseed oil. 

As soon as the goods were received, Mr. Betcher wrote to the com- 
plainant as follows: 
"American Linseed OU Co., Omaha, Neb. 

"Gentlemen: We liave received your récent shipment of one barrel each 
boiled and raw linseed oil, and we flnd, upon opening thèse barrais, that thèse 
goods are not pure. By referring to our order you will flnd that we are 
particular on this point and authorized the shipment only for strietly pure 
goods and you hâve sent us something wMch is adulterated either with 
ueutral oil or some other inferior ingrédient. We will hold thèse two bar- 
rels hère subjeet to your order. Please dispose of them elsewhere and let 
us know at once to whom to make shipment. 

"ïours truly, Charles Betcher Lumber Company, 

"Chas. A. Betcher." 

And received in reply the following letter : 
"Chas. Betcher Lumber Co., Red Wing, Minnesota. 

"Gentlemen: Your favor of the 29th ultimo received and can assure you 
that it was not wish on our part that goods shipped you May 14th should 
hâve proved satisfactory. The Instructions given to our works are to be 
very careful in regard to the quality of goods they shipped our eustomers 
Bo they will hâve no cause to complain. We will appreciate if you could see 
your way eléar to keep the two barrels. We wlll.be wllllng to allow you 8 
cents a gallon rebate as well as freight.. 

"Trusting that our proposition is with your approval and that we may hâve 
your prompt and favorable reply, we are, 

"Yours truly, ïhe American Linseed Oil Company, 

, "W. C. E. Mgr." 

The oil sold to Betcher was what the complainant called its regular 
raw linseed oil and regular boiled linseed oil. After the déniai of 
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the motion for a temporary injunction, the complainant amended its 
bill so as to allège that it labeled its barrels blended linseed oil and 
linsol, and sold the compounds as such under those names. Blended 
linseed oil was identical with its regular raw linseed oil and boiled 
linseed oil. Linsol bas been already described. 

It may be said, in the first place, that no linsol was sold in the state 
of Minnesota, at least neither of the défendants ever had anything 
to do with that commodity. As to the blended oil, some of it v^as 
shipped to the Minnesota Land Company, BrookPark, but no action 
in regard to that shipment was ever taken by either of the défend- 
ants, except that one of their inspectors took samples of it. The 
other shipment was of two barrels to the Cunningham Mercantile 
Company. This oil, or a part of it, was confiscated under orders from 
a state court, and this is the only blended oil as to which either of 
the défendants bave taken any action. 

While it must be admitted that the barrels which contained this 
oil had the word "blended" marked on them rather indistinctly, yet 
the évidence shows conclusively that the oil was not sold as blended 
linseed oil, but as linseed oil. Cunningham testified that he ordered 
from a circular which was similar to the circulars hereinbefore re- 
ferred to, and that he expected to receive boiled linseed oil which 
would comply with the laws of Minnesota; that he supposed he had 
bought pure linseed oil, and that he did not notice the labeling on 
the barrel until the inspecter called his attention to it. He received 
a bill (page 397) from the Central Linseed Oil Company, for whose 
acts the complainant was responsible, which described the articles sold 
as two barrels of boiled linseed oil. The allégation in the amended 
bill that this blended oil was sold as such and as a substitute for lin- 
seed oil is therefore not supported by the évidence. It was proven 
by the défendants that they had taken no action whatever as to any 
of the products of the complainant while they were being transported 
or were in the hands of carriers. It was stated at the hearing by the 
complainant that there had been no interférence by the défendants 
with Interstate commerce. The allégations therefore in the amended 
bill in that respect are not proven. 

While the bill is filled with statements that the défendants hâve 
"seized" the property of the complainant, yet the évidence shows that 
no seizures were in fact ever made by them. Their inspectors ob- 
tained samples of the oil generally by buying them. Thèse were 
analyzed by the state chemists, and the prosecuting officers of the 
proper district upon being notified of the resuit commenced proceed- 
ings in the proper state courts, where, after a judicial examination 
and trial, a condemnation was had. The allégations in the amended 
bill therefore to the efifect that the défendants seized the complain- 
ant's property are not sustained by the évidence. The complainant 
not having sold its product as linsol or as blended linseed oil, the 
allégations in the amended bill to the efïect that the company had 
built up a large trade in thèse commodities as such is not proven, nor 
is it proven, as alleged in the amended bill, that its customers in Min- 
nesota would buy the articles under thèse names, if not interfered 
with by the défendants. 



212 103 FEDERAL REPOETEB 

It is not perliaps necessary to décide whether the allégation in the 
amended bill that "thèse articles are useful, beneficent and valuable 
commodities, and are legitimate articles bi commerce," is proven or 
not. But I may say that upon the évidence I cannot find that alléga- 
tion to be true. Thèse articles hâve never been sold upon their merits. 
They hâve never been sold for virhat they really are. The best way 
to tell whether linsol is a legitimate article of commerce or not is for 
the complainant to advertise it as a "useful, beneficent, and valuable 
article to be used for painting purposes and to contain not more than 
16 per cent, of linseed oil." If, after such advertisement, complainant 
builds up a good trade in that commodity, such circumstance might 
prove that it is a legitimate article of commerce, but no such évidence 
is found in the présent record. 

The orator relies to a certain extent upon an allégation in its 
amended complaint with regard to threats made by the défendants as 
to what they intended to do vs^ith linsol and blended linseed oil. The 
présent dairy and food commissioner, Mr. Winkjer, and he is the 
only person whose threats are now important, testified (page 88) that 
he never had in any way interfered with the sale or disposition of lin- 
sol or blended linseed oil ; and even thèse threats are of no importance, 
because the évidence shows that the complainant has never attempted 
to sell thèse articles imder their appropriate names. 

What the orator desires is a décision upon the légal question as to 
whether the state can lawfully prohibit the sale of an article which 
is a substitute for some other article admittedly not as good, but still 
a useful article of commerce. It is well settled that a court is not 
bound to décide questions in which the complainant hâs no légal in- 
terest. The court is not bound to décide the question argued by the 
orator until some one présents it who is selling the inferior article 
as a substitute for the genuine article and as inferior to it. The com- 
plainant is not in that class. He has never sold linsol or blended lin- 
seed oil as a substitute for linseed oil, but he has sold thèse articles, 
so far as he has made any sales at ail, as linseed oil. When com- 
plainant advertises to its customers in this state that it has for sale 
for painting purposes an article called linsol which contains only 16 
per cent, of linseed oil, and sells it to them as a product containing 
84 per cent, of something which is not linseed oil, and when the state 
dairy and food commissioner interfères with any sales which the 
complainant may make under thèse circumstances, the question pre- 
sented the court will then décide, but not until then. 

Let the bill be dismissed, with costs. 



In re M. E. DUNN & CO. 
(District Court, E. D. Arkansas, W. D. January 17, 1912.) 

1. Bankktjptcy (§ 155*) — Tkustees—Keceivers— Equitable Liens. 

Trustées and recelvers In bankruptcy take the assets of the bankrupt, 
in the absence of fraud, subject to ail équitable liens in favor of thlrd 
parties to the extent that such assets hâve been augmented by the 
wrongful act of the bankrupt. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 155.*] 

•For otber cases gee same topic & S numbbb in Dec. ft Am. Digs. 1907 to date, & Rep'r Indexes 
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2. Bankrxjptct (i 140*) — Tkust Funds—Eecoveby— Identification. 

Trust funds, which Uave been fraudnlently dlverted or appropriated 
by a bankrupt, may be recovered from bis recelver whenever such funds 
are susceptible of identification in the hands of tbe possessor, or, if they 
bave been intermingled witb the gênerai funds of the trustée so as to 
render their identification impossible, a court of eaulty (or bankruptcy) 
will follow them and decree restitution to the cestui que trust if the 
uulawful appropriation resulted m increasing the assets of the insolvent 
and came Into the trustee's possession. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 140.*] 

3. Bankruptcy (§ 140*) — Trust Funds— Misapprophiation. 

Where a bankrupt, after misapproprlatlng trust funds, lîiingled them 
with Its own by depositing them in its gênerai bank aceount, and then 
ail the money was wlthdrawn from the aceount, the right of the cestui 
que trust to follow and recover the aniount of its Interest in the fuud 
was lost, notwithstauding the subséquent deposit of other nioneys ob- 
taiued from other sources to the crédit o/ the aceount. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 140.*] 

4. Bankruptcy (§ 140*) — Trust Funds— Construction or Transaction. 

Where intervener bought goods from the bankrupt and gave a check 
in settlement, such transaction constituted a purchase and sale, and 
heiîce the check or its proceeds could not be treated as a trust fund be- 
cause of rights arising out of other transactions intervener might hâve 
paid for the goods by crediting the bankrupt's aceount. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 140.*] 

5. Bankeuptcy (§ 140*) — Trust Funds— Deposit— Kigiits of Trustée— Stat- 

UTES. 

Where a bankrupt niingled trust funds with his own by depositing 
them in a bank aceount standing in his ovi'n name, the fact that the 
money was not earmarked did not preclude the cestui que trust from 
establishing its claim thereto if it could otherwise show that the mis- 
appropriation augmented the assets that came into the hands of the 
bankrupt's trustée, since Bankruptcy Act July 1, 1898, c. 541, § 4T, subd. 
a, cl. 2, 30 Stat. 557 (U. S. Comp. St. 1901, p. 3438), as amended by Act 
Cong. June 25, 1910, c. 412, § 8, 36 Stat. 840, giving to the trustée the 
rights, remédies, and powers of a créditer holding a lien by légal or 
équitable proceedings, did not prevent the cestui que trust from rebut- 
tlng the presumption that the deposit belonged to the bankrupt and 
showing that a portion or ail thereof in fact was the proceeds of a trust 
fund belonging to intervener. 

[Ed. Note.— For other cases, see Bankruptcy, Dec. Dig. § 140.*] 

In the matter of bankruptcy proceedings of M. E. Dunn & Co., in 
which Scott-Mayer Commission Company intervened, to enforce an 
alleged constructive trust. Decree for intervener. 

This is an Intervention by the Scott-Mayer Commission Company for some 
funds now in the hands of the receiver lu bankruptcy in this cause, claiming 
that they are trust funds equitably belonging to the intervener. The testl- 
mony is practlcaliy undisputed, and from this testlmony the court flnds the 
facts as follows: 

On or about November 1, 1911, the bankrupt, who was a merchandise 
broker In the eity of Little Rock, representing among others the Fowler 
Fruit Company of Fowler, Cal., took orders for the Fruit Company for raisins 
and drled peaches from a number of parties, including the intervener. Thèse 
orders were sent by the bankrupt to the Fruit Company, and on November 
13, 1911, that Company sent the goods ordered, which were packed In boxes, 
duly marked and easily identifiable, in one car load to Llttle Rock, Ark., 
conslgned to shipper's order. The bill of ladlng received by the company 
was attached to a draft drawn on the intervener for the amount due for the 

•For otber cases see same toplc & § nuubisb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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entlre shlpment, which amounted to $3,445.70. It aiso sent by mail to thft 
Intervener an iteœlzed statement showlng the goods shipped to flU Its or- 
der, and also what goods were to be dellvered, af ter payment of the draf t, 
to other parties whose orders were included wlth theirs by the bankrupt 
brokerage company. The car with the merchandlse arrived In Llttle Rock 
on November 29, 1911, and was shunted to the switch track back of inter- 
vener's warehouse on November 30th. That being Thanksgiving Day, It was 
not unioaded untll the mornlng of December 1, 1911, and ail the goods were 
placed In intervener's warehouse. The draft for ail the merchandlse, that 
intended for the intervener as well as the other parties, was paid by the 
Intervener, and the bill of lading, whlch entltled them to the possession of 
the merchandlse, assigned to them. 

Among the goods so consigned were the foUowing for other parties : Plunk- 
ett-Jarrell Grocer Company, $203.75; M. B. Dunn & Co., $1,476.82. 

The shlpment to M. E. Dunn & Co. was to cover orders It had taken from 
the followlng among other parties: Colllns-Hampton Grocer Company, For- 
dyce, Ark., $543.55; L. W. Dillàrd, Montlcello, Ark., $304.22; L. W. Dlllard, 
Montlcello, Ark., $32.53; Arkansas Wholesale Grocer Company, ElDorado, 
Ark.. $260.42; Cotton-Veazy Grocer Company, Dardanelle, Ark., $76.35; Har- 
ris Wholesale Grocer Company, Junctlon City, Ark., $46.10. 

There were also goods ordered for other parties who, by reason of the de- 
lay in the reoeipt of the goods, had countermanded the orders, and which 
were thus left In the hands of the bankrupt. Plunkett-Jarrell Grocer Com- 
pany took the goods consigned to them and paid for the same to the inter- 
vener, and also its share of the freight for the car. The bankrupt was un- 
able to pay its part of the freight on the goods, whlch amounted to $239.97. 
The intervener thereupon purchased from the bankrupt the goods counter- 
manded by its customers, amounting to $451.81, for which It gave the bank- 
rupt a check on its bank. In order to enable them to ship the other goods 
to the varlous parties whose places of business were in citles other thaii 
Llttle Rock, It was agreed between tbe intervener and the bankrupt that the 
bankrupt should give its check to intervener for the goods, amounting to 
$1,476.82, and pay thereafter the $239.97, Its share of the freight; that, the 
bankrupt not , ha ving the funds in the bank to pay the check, It was fur- 
ther agreed that, when the goods were shipped ont, they should be sent to 
the parties by taking a Mil of lading to shipper's order and attach to the 
bill of lading a draft for the amount due from them, whlch draf ts, with the 
bills of lardlng, were to be deposlted- ,by the bankrupt In its bank in order to 
make the check whlch It had given the Intervener good. Some of the goods 
had been paid for before that tlme; the parties remitting therefor by check 
to the bankrupt. The amounts thus collected and then In the possession of 
the bankrupt were: L. W. Dlllard r^mltted check for $304.22 on November 
22d and was by the bankrupt deposlted in Its bank on that day; Colllns- 
Hampton Grocer Company remitted a check for $543.55, the amount of their 
bill, on November 29th, which was deposlted by the bankrupt in its bank on 
the same day. 

Thèse deposits were made In its own name and mingled, with its other de- 
posits in the bank. Thèse amounts the bankrupt told the Intervener were 
then in the bank and were to be held for the payment of the check it had 
given Intervener. This was not true. The books of the bank show that on 
November 22, 1911, after the check of L. W. Dlllard had been deposlted by 
it, its balance was $519.01; on November 23d its balance in the bank was 
$822.97 ; on November 24th it was $607.94; on November 25th the balance 
in the bank was reduced to $13.72. This was increased to $92.75 on No- 
vember 27th, reduced again to $72.75 on November 28th, and increased on 
November 29th to $1,011.03. A part of the deposit made on that day by the 
bankrupt was the check of the CoUins-Hampton Grocer Company for $543.55 
for the merchandlse ordered for them. On December Ist the goods intended 
for thèse parties were taken from the warehouse of intervener, and dellvered 
to the railroad consigned to the parties; the railroad company executing bills 
of lading to: the bankrupt for each of the shlpments to be dellvered to ship- 
per's order.. Thereupon the bankrupt drew drafts on each of the parties for 
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the amounts due as above statefl, attaching them to the bills of ladlng whicU 
it Indorsed in blank. It being too late to deposit them in the bank on tlîat 
day, they were placed in the safe. On that day, on the pétition of a cred- 
itor and some of the stockholders of the bankrupt corporation, a receiver 
was appointed by the chancery court of Pulaski county, Ark., iinder the In- 
solvency laws of the state. M. E. Dunn was the sole manager of the con- 
cern, and he had no notice of the application for a receiver untll the re- 
ceiver had been appointed and came to the office to take possession of the 
assets of the bankrupt. Among the assets he took possession of were thèse 
checks with bills of ladiug attached, and also the check of the lutervener 
for the 1451.81 which had not y et been deposited, but which liad been cer- 
tified as good by the drawee bank. He also took possession of the deposit 
in the bankrupt's bank, amounting to $1,011.03, claiming ail of them to be 
the assets of the insolvent corporation. 

As soon as this was done, the intervener filed a pétition of intervention in 
the chancery court, claiming that thèse moneys were equitably belonging to 
it, to wit, $1.476.82 for the merehandise, and $239 the freight tliereon. Withiii 
a few days thereafter a pétition of involuntary bankruptcy was flled in this 
court by three creditors against the bankrupt, and, upon pro])er affldavits and 
the exécution of a bond, this court appointed a receiver in bankruptcy to 
take charge of ail the assets of the bankrupt. The receiver of the state 
«ourt thereupon, by leave of the court whicli appointed him, turned over ail 
the assets of the bankrupt to the receiver of this court, including the money 
<tn deposit in the bank and also the proceeds of the drafts, with the bills of 
ladlng attached. which he had in the meantime deposited in the bank and 
which had been collected. After the bankruptcy proceedings had been iu- 
stituted in this court, the intervener flled its intervention hère. 

Morris M. Cohn, for intervener Scott-Mayer Commission Co. 
John Bruce Cox, for receiver in bankruptcy. 

TRIEBER, District Judge (after stating the facts as above). The 
intervener bases its right to recover ail thèse funds, amounting to 
$1,714.88 to satisfy its claini of $1,716.79, of which $1,476.82 is for 
the goods delivered to the bankrupt, and $239.97 the proportionate 
part of the cost of carriage of thèse goods, upon the proposition that 
a trust was impressed upon thèse funds which came to the hands of 
the receiver as assets of the bankrupt's estate; they being the pro- 
ceeds of the goods turned over to the bankrupt and which by agree- 
ment of the parties were to be paid over to them as soon as collected. 

[1] Leaving for the présent out of considération the effect of sec- 
tion 8 of the Act of June 25, 1910, 36 Stat. 838, 840, amending the 
bankruptcy act, it cannot be disputed that trustées and receivers in 
bankruptcy, as well as ail otlier receivers, take the assets of the bank- 
rupt in the absence of fraud, subject to ail équitable liens in favor of 
third parties to the extent that such assets hâve been augmentée by 
the wrongful act of the bankrupt. Scott v. Armstrong, 146 U. S. 
499, 507, 13 Sup. Ct. 148, 36 L. Ed. 1059; Fourth Street Nat. Bank 
V. Yardley, 165 U. S. 634, 653, 17 Sup. Ct. 439, 41 E. Ed. 855 ; York 
Mfg. Co. V. Cassell, 201 U. S. 344, 26 Sup. Ct. 481, 50 L. Ed. 782; 
Bryant v. Swofiford Bros., 214 U. S. 279, 291, 29 Sup. Ct. 614, 53 
L. Ed. 997; In re E. M. Newton & Co., 153 Fed. 841, 83 C. C. A. 
23: Gillespie v. J. C. Piles & Co., 178 Fed. 886, 102 C. C. A. 120; 
Dnnlop V. Mercer, 156 Fed. 545, 86 C. C. A. 435. 

[2] Nor could there be any doubt that trust ftmds which hâve been 
fraudulently diverted or appropriated can be recovered of a receiver 
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whenever such funds are susceptible of identification in the hands of 
the possessor, or, if they hâve been intermingled with the gênerai 
funds of the trustée so as to render their identification impossible, a 
court of equity (and bankruptcy courts are courts of equity in pro- 
ceedings of this nature) will follow them and decree restitution to 
the cestui que trust if the unlawful appropriation of the trust funds 
resulted in swelling or increasing the assets of the insolvent and came 
to the possession of the trustée. National Bank v. Insurance Co., 
104 U. S. 54, 26 L. Ed. 693 ; Peters v. Bain, 133 U. S. 670, 10 Sup. 
Ct. 354, 33 L. Ed. 696; Spokane County v. First Nat. Bank. 68 Fed. 
979, 16 C. C. A. 81 ; American Can Co. v. Williams, 178 Fed. 420, 
101 C. C. A. 634; First Nat. Bank v. Armstrong (C. C.) 36 Fed. 59: 
Frelinghuysen v. Nugent (C. C.) 36 Fed. 239; Van Alen v. American 
Nat. Bank, 52 N. Y. 1. 

[3] On the other hand, if, at any time after the misappropriation 
of the funds and mingling them with those of the wrongdoer, ail the 
money is withdrawn, including that unlawfully mingled, the equities 
are lost, although moneys f rom other sources are subsequently placed 
in the same place. Or if a part of the funds so mingled is withdrawn, 
and the fund reduced to a smaller sum than the trust fund, the latter 
must be regarded as dissipated except as to this balance. Sums sub- 
sequently added to the fund from other sources cannot be subjected 
to the équitable claim of the cestui que trust. Beard v. Independent 
District of Pella City, 88 Fed. 375, 31 C. C. A. 562; Spokane County 
V. First Nat. Bank, supra; Board of Commissioners v. Strawn, 157 
Fed. 49, 84 C. C. A. 553, 15 L. R. A. (N. S.) 1100; American Can 
Co. V. Williams, supra. 

Applying thèse principles to the facts in this cause, it is clear that 
unless section 8 of the amendatory act of June 25, 1910, makes thèse 
rules of law inapplicable, the intervener is entitled to the proceeds 
of the drafts for the goods which came to the hands of the receiver 
of the State court and by him turned over to the receiver in bank- 
ruptcy and now in his possession. Thèse claims are: L. W. Dillard, 
$32.53; Arkansas Wholesale Grocer Company, $260.42; Cotton- 
Veazy Grocer Company, $76.35 ; Harris Wholesale Grocer Company, 
$46.10; and also the proceeds of the check of the Collins-Hampton 
Grocer Company for $543.35, deposited by the bankrupt on November 
29th and now in the possession of the receiver. The check for 
$304.02, received by the bankrupt for thèse goods on November 22d 
and deposited by him on that day, would also be subjected to inter- 
vener's claim but for the fact that the bank books show that the 
bankrupt's deposit account, which was $822.97 on November 23d, 
was by withdrawals reduced to $13.72 on November 25th, and again 
increased the next day by deposit of moneys realized by the bankrupt 
from other sources. The sum of $13.72 is the only sum which inter- 
vener can be entitled to from this check. 

[4] The check of intervener for $451.81 is not a trust fund. Inter- 
vener bought the goods from the bankrupt and gave them a check 
for it. It could hâve credited that amount on the indebtedness due 
it from the bankrupt ; but it saw proper to make this transaction one 
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of purchase and sale, and not one of principal and agent ,or commis- 
sion merchant. Why give a check for its own goods and then ask 
for an accounting? The reason given that it had accepted a check 
for the full amount f rom the bankrupt to be paid ont of f unds realized 
from the sales, and it took that sum to make the check good, is neither 
convificing nor persuasive. If this transaction was not a separate 
purchase, that sum could hâve been deducted from the amount due 
from the bankrupt, and its check made for that much less. For thèse 
reasons the intervener is not entitled to a decree for that sum in 
any event. 

[ 5 ] The next question to be determined is : What is the effect of 
the amendatory act of 1910. By the terms of that act the trustée in 
bankruptcy "shall be deemed vested with ail the rights, remédies and 
powers of a créditer holding a lien by légal or équitable proceedings 
thereon." The trustée, therefore, is entitled to the same rights an 
exécution creditor would hâve if the money in controversy had been 
seized by an officer under a writ of attachment or exécution, or, if 
deposited in the bank, a writ of garnishment had been served on the 
depository. Would such proceedings defeat the claim of intervener? 

If a deposit is made by one describing himself as agent, attorney, 
or trustée, the rule of law, according to the great weight of authority, 
is that presumptively he is the owner of the funds, and the deposit 
is subject to garnishment by his judgment or attaching creditor; but 
this is only a presumption which may be rebutted by the principal or 
true owner of the funds, who, if successful, will hâve priority over 
the creditor. Ingersoll v. First Nat. Bank, 10 Minn. 396 (Gil. 315) ; 
Jones V. Bank, 44 Pa. 253; Proctor v. Greene, 14 R. I. 42; Des 
Moines Cotton Mill v. Cooper, 93 lowa, 654, 61 N. W. 1084; Cun- 
ningham v. Bank of Nampa, 13 Idalio, 167, 88 Pac. 975, 121 Am. St. 
Rep. 257, 10 L. R. A. (N. S.) 706 ; Petty v. Dunlap, 99 Ga. 300, 25 
S. E. 697; Silsbee State Bank v. French Market Grocery Co. (Tex.) 
132 S. W. 465, 34 L. R. A. (N. S.) 1207. 

The court can conceive of no reason why the same rule does not 
appiy when the money is deposited by the agent in his own name 
without the addition of the word "agent" or "attorney" and mingled 
with his own funds. An attaching or exécution creditor is not a bona 
fide purchaser entitled to the protection the law afïords such pur- 
chasers. He can only acquire by the seizure such title or interest 
as the exécution défendant has. The rule that, as money has no ear- 
marks, every one is to be treated as an innocent purchaser, has been 
modified in cases of this nature. As stated by Judge Jackson, later 
Mr. Justice Jackson, in First National Bank v. Armstrong, supra : 

"The old Idea that, because inone,v has no eavniarks, it cannot be followed 
wheu mingled with the funds of a wroiigdoer, has long sinee been exploded. 
The décisions in England and in tins eountry now allow a trust fund to 
be followed as long as It can be traced, and Its Identity ascertained. whether 
in its original or In some substituted fonu. A leadiug case on this subject 
is Taylor v. Plumer, H Maule & S. 562, where the trust fuud was traced 
through several changes; Lord EUenborough holding that the property in 
its new form still belonged to the iirincipal, notwithstanding the changes 
whlch the agent had made in Its character. He laid down the principle, since 
geuerally recognized, that 'the product of or substitute for the original thing 
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still follows the nature of the tUng Itself so long as it can be ascertaincA 
to be such, and the rlght only ceases when tlie means of aseertainment fails.' " 

Other cases are cited by the learned judge in that opinion foUow- 
ing- the same rule of law. 

In Farmers' & Merchants' Nat. Bank v. King, 57 Pa. 202, 98 Am. 
Dec. 215, money of the principal deposited by the agent with his own 
funds had been garnished by his creditors. After the garnishment, 
the principal demanded so much of the funds as represented the de- 
posit of his money. In sustaining this claim the court said : 

"It is undenlable that eqiiity will foUow a fund through any number of 
transmutations and jireserve it for the owner so long as it can be Identifled. 
And it does not matter in whose hands the légal right stands. If money has 
been converted by a trustée or agent luto a chose In action, the légal right 
to it may hâve been ehanged; but equity regards the beneiicial ownership. 
It is conceded, for the cases abundantiy show that, when the bank received 
the deposit, it thereby becanie a debtor to the depositor. The debt might 
hâve been paid in answer to his checks, and thus the liability hâve been ex- 
tingulshed in the absence of interférence by his principal to whom the money 
belonged. But surely it cannot be maintalned that when the principal as- 
serted the right to the money before Its repaynient, and gave notice to the 
bank of their ownersliip and of their willingness that the niouey should be- 
paid to their agent, their right to reclaim it had not ceased. A bank can 
be in no better situation than any other debtor. * * * But it is insisted 
there was no earniark to the money. What of that, if the money ean be fol- 
lowed, or if it can be traced luto a substitute? * * * An earmark is not 
indispensable to enable a real owner to assert his rlght to property or to- 
its proceeds or substitute. In regard to money, substantial identlty is not 
oneness of pièces of coin or of bank bills." 

The same conclusion was reached in Packer v. Crary, 121 lowa,. 
388, 96 N. W. 870, where money deposited by an agent with his own- 
funds and mingled therewith had been garnished and then claimed 
by the principal. 

The intervener is entitled to recover from the receiver the follow- 
ing sums, money now • in his hands, coUected from the following 
parties : 

COllhis-Hampton Groeer Co $543 55 

L. W. Dillnrd $13.72 

" 32.53 46 25 

Arkansas Wholesale Groeer Oo 260 42 

Cotton-Veazy Groeer Co 76 35 

Ilarris Groeer Co. 46 10 

Total $972 67 

A decreé in accordance with the views herein expressed may be 
prepared and submitted to the court for approval. 
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PERKINS V. NORTHERN PAC. RX. CO. 

(Circuit Court, E. D. Washington, E. D. November 1, 1911.) 

No. 1,460. 

1. Master and Sebva:xt (§ 265*) — Action for Death or Servant— Matters 

To BE Proved. 

To subject a master to llablllty in an action for the death of an em- 
ployé, it Is incumbeut on the plaintlff to sbow not only négligence on 
the part of défendant, but causal connection between that négligence and 
the injury of the deceased. 

[Ed. Note.^For other cases, see Master and Servant, Cent. Dlg. §§ 
877-881; Bec. Dlg. § 265.*] 

2. Master and Servant (§ 270*) — Action for Death of Servant— Suf- 

ficiency of Evidence. 

Evidence considered, In an action against a rallroad conipany to re- 
cover for the death of an engineer whose body was found wlth the neck 
brolîen lying on tlie floor of a bridge over whlch his englne had just 
passed, and held insufficlent to warrant a recovery on the theory of the 
complaint that his death was caused by striking his head against the up- 
rights of the bridge alleged to hâve been negllgently placed too close to 
the traeks, where he was last seen allve by his tireman and was theu 
settlng the hand brake on the tender in a place of apparent safety, and 
there was no évidence whatever to show how he fell from the engine 
«r what caused his fall. 

[Ed. Note. — Ffjr other cases, see Master and Servant, Cent. Dlg. §§ 
950-9.'54; Dec. Dig. §27(5.*] 

At Law. Action by Nellie Perkins against the Northern Pacific 
Railway Company. On motion by défendant for judgment notwith- 
standing the verdict. Motion sustained. 

W. H. Plummer, for plaintiff. 
Edward J. Cannon, for défendant. 

RUDKIN, District Judge. On the 28th and 29th days of March, 
1908, H. C. Perkins, a locomotive engineer in the employ of the de- 
fendant Company, together with a train crew consisting of a conduc- 
tor, a fireman, and two brakemen, was engaged in hauling cars up the 
Kendrick hill from Kendrick to Howell in the state of Idaho. The 
crew made several trips daily, and on the evening of March 29th Per- 
kins met his death while backing his engine down the hill for an- 
other load. The présent action was instituted by his surviving widow 
to recover damages for his death ; the complaint alleging négligence 
on the part of the défendant in failing to equip the tender with air 
brakes, as required by the safety appliance act (xA.ct March 2, 1893, 
c. 196, 27 Stat. .531 [U. S. Comp. St. 1901, p. 3174]), and in con- 
structing and maintaining the uprights of one of its bridges so close 
to the track as to endanger the lives and limbs of its employés. The 
négligence charged, and the manner in which the deceased met his 
death, are thus set forth in the complaint : 

"Thut upon said 29th day of March, 1908, through the négligence of the 
défendant Company, the 'tender' attached to said engine Xo. 58 was not 
equlpped wlth air brakes or wlth a 'retalner' to hold said engine and tender 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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while running down said mountain on their return trips. That said engrlne 
No. 58 Is what Is known as a 'liog' englne, and Is conslderably wlder than 
the ordlnary engine, and the tank attachée thereto was a foot or two wlder 
than the tank on the ordlnary engine. That In running do^n said mountain 
it was necessary to hâve a brake in opération upon the wheels ôf the tender 
of the engine in order to relieve the brakes on the drive wheels thereof, so 
that the latter would not become heated, and thus Incapaeitated. That on 
or about the fourth trip of said engine on said day, coming down said moun- 
tain, said défendant couipany furnished said crew, at the town of Troy, a 
'brake wheel' to place upon and operate the 'hand brake' of said engine. That 
said 'hand brake wheel' was put upon said tender at or about the hour of 
5 or 5:15 p. m. on March 29, 1908, at the town of Troy, and said engine and 
tender then proceeded, running backwards, upon said mountain; said de- 
ceased handllng the same as englneer. That shortly after leaving Troy, and 
In the discharge of hls duty, the said deeeased englneer got upon the tender 
of his engine and tested the said hand brake by tightenlng the same by means 
of said wheel, in order to relieve the drive brakes on the engine as aforesald. 
Said deceased after tightening said hand brake stepped down Into the 'gaug- 
way' between said tender and engine and looked out and down at the wheels 
of the tender to see, as hls duty required him, whether said hand brake was 
holding on the wheels of said 'tender' and whether it was holding tight 
enough, if at ail. That whlle in said position his head struck the narrow 
'upright' or tlmbers of said bridge No. 182, thereby knocklng deceased from 
said engine to the traek, kllling him instantly. That said engine No. 58 was, 
immediately préviens to the death of said Ferkins, and for a long tlme pre- 
vlous thereto, eugaged, among other things, in haullng cars over the railroad 
of said défendant, which cars were used in the movement and haullng of 
freight between the state of Washington and other states of the United 
States, and were engaged in Interstate commerce by railroad, and said de- 
fendant was, at the time of the death of said Perkins, and for a long tlme 
prlor thereto, a common carrier engaged in Interstate commerce by railroad, 
and that said locomotive No. 58 was constantly and frequently used by said 
défendant in the movement of Interstate commerce. That upon said moun- 
tain along said railroad Une were a number of bridges besldes the aforesaid 
bridge No. 182, whicli gave ample clearance between a passlng engine or ten- 
der and the uprlghts of said bridges, but that said bridge No. 182, through 
the carelessness and négligence of the défendant, was built and malntained 
so that there was not sufflclent clearance between the engine or tender such 
as 'No. 58' and the uprlghts of said bridge; the wldth between the uprlghts 
of said bridge No. 182 belng at least two feet less than the required wldth 
or the necessary wldth or the wldth between the uprlghts of said other 
bridges upon said hill. That the death of the deceased was caused solely by 
the négligence of the défendant as herein set forth in faillng to provide nec- 
essary and proper machinery, appllances, etc., partlcularly in faillng to pro- 
vide brakes upon said tender and in maintaining said narrow bridge." 

For the purposes of this opinion, I will admit the sufficiency of 
the évidence to show that the air brakes on the tender were out of 
repair ; that the bridge in question was too narrow ; that the défend- 
ant was wanting in due care in both of thèse respects ; and that the 
plaintifï is entitled to recover if either of thèse négligent acts was 
the direct or proximate cause of her husband's death. Nor do I 
deem it necessary at this time to discuss the question of proximate 
cause. It is tangible proof of the primary cause that is lacking hère ; 
for while the complaint is explicit as to the manner in which the 
deceased met his death, and as to the immédiate cause of his death, 
there is no direct testimony tending to sustain thèse allégations. The 
brake wheel in question was located above the end of the tank about 
the height of a man's head above the floor of the gangway. The de- 
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ceased was last seen alive by the fireman at the brake wheel tighten- 
ing the hand brake. At that time the engine was 100 or 150 yards 
distant from the bridge, running at the rate of 10 miles per hour. 
After passing the bridge, the engine gained in speed, and, in lookîng 
to ascertain the cause, the fireman discovered that the engineer was 
gone. The train was backed up to the bridge, and his dead body was 
found near the center of the bridge, outside of the rails, lying face 
downward, with the head turned under the left arm, and the neck 
broken. Wîien found, there was a slight contusion on the right cheek, 
the tongue was eut, and blood was oozing from the mouth. A day 
or two later a witness for the plaintiff claims to hâve found 15 or 
20 hairs on the upright of the bridge, about six feet above the rails, 
which resembled a lock of hair of the deceased submitted to him at 
the trial. This is ail the direct testimony in the case. The plaintiff 
then offered the following testimony for the purpose of explaining 
the manner in which the deceased came in contact with the bridge 
timbers : 

"Q. What was the next duty of the engineer after he liad tightened the 
hand brake? A. Why it was to find out whether it had too much braking 
powei', or not enough. 

"Q. And how was It necessary for the engineer to obtain this information? 
A. By looklng at the tanli brakes to see if the shoes were against the wheels. 

"Q. In what position would he of necessity bave to place himself, in of- 
der to do that? A. He would hâve to lean out the gangway. 

"Q. Go on ; how is that? A. He would hâve to lean out the gangway, to 
look down to see If they were holding. 

"Q. Well, stand on the platform there and assume that yon are backing 
down this way, or that way, that you are standing there in the gangway; 
just descrlbe to the court and jury how he would hâve to place himself in 
order to look down at the air-brake shoes, or the haudbrake shoes to ascer- 
tain whether or not they were holding, or were too tight or too loose? A. 
Well, we were backing down west, the tank was going west flrst, and the eab 
was following, and he stood tightening the hand brake on the tank, and then, 
in order to see if they were holding, he would hâve to lean out of the gang- 
way. 

"Q. Well, just lean out and show the court and jury how? A. Well, he 
leaned out the gangway like this ; in this way (illustrating). 

"Q. Could he see those brake shoes to ascertain whether or not they were 
holding too tight or were' too loose in any other way? A. Well, he could; but 
he would hâve to be entirely out of the gangway. 

"Q. In other words, he would be clear out? A. He would be hanging clear 
out." 

Another witness testified : 

"Q. Now, In tightening the hand brakes In going down that mountain near 
bridge 182, just descrlbe how that is done; what the engineer does, and 
what is his duty to do? A. AA'hy, he will tighten and set up the brakes, and 
then he has got to look out to see whether it is too tight or too loose. 

"Q. Just descrlbe how he looks out, what position he puts his feet in, and 
how far he has to lean out to find that out? A. He leans out of the gangway 
and that is about the only way he can see his tank brakes on those wlde 
tenders." 

This witness further testified that the gangway was above five feet 
above the rails, and that the engineer would hâve to extend his per- 
son from 16 to 20 inches beyond the body of the engine or cab in or- 
der to see the brakes. 
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The foregoing is ail the testimony bearing directly or even re- 
motely on the manner in which the deceased met his death or upon 
the cause of death. 

A motion for a nonsuit interposed at the close of the plaintiff's 
testimony was denied. At the close of ail the testimony the défend- 
ant again challenged the légal sufficiency of the évidence to sustain 
or justify a verdict in favor of the plaintiff, and moved the court to 
direct a judgment in its favor under the local practice which prevails 
in this State. This motion was also denied; the court reserving the 
right to reconsider the question thus presented on motion for judg- 
ment after verdict, should the jury return a verdict in favor of the 
plaintiff. Such a verdict has been returned, and the défendant has 
now moved for a new trial and for judgment notwithstanding the ver- 
dict. 

The latter motion alone will be considered, and in its considération 
the court will endeavor not to invade the province of the jury or pass 
upon questions of fact where the évidence is conflicting. Before ac- 
cepting the plaintiff's theory of the case, however, I must say that 
in my opinion her testimony shows that that theory is not only an 
improbable but an impossible one. According to the testimony of- 
fered on her behalf, the bridge in question is 14 feet 5 inches in the 
clear ; the cab of the engine in passing over the bridge would come 
within less than a f oot of the uprights ; the tank is still wider than 
the engine; and the gangway is at least four or five feet above the 
rails. Making due allowance for the ordinary vibration or swaying 
of the engine while in motion, this would leave the cab and the tank 
at least twelve feet in width. The cab and the tank would therefore 
Project almost four feet beyond the rails and the wheels, at a height 
of approximately three feet above the rails. This testimony demon- 
strates how utterly impossible it would be for a man to stand in the 
gangway of the engine and observe either the wheels or the brakes 
from the gangway. He could not even see the ends of the ties, much 
less the wheels or brake shoes. This is shown clearly and conclu- 
sively by the blueprint offered in évidence by the défendant, the cor- 
rectness of which is not challenged by the plaintiff. The view of the 
engine as there given is even more favorable to the plaintiff than 
her own testimony, for it shows the engine almost two feet narrower. 
A person standing in the gangway could not see either the wheels 
or the brakes without extending his person several feet beyond the 
cab. Indeed, such an undertaking would be utterly impossible. To 
observe the wheels or the brakes at ail, the engineer would be com- 
pelled to descend to the bottom step shown on the exhibit, and even 
there he would hâve to peer under the tank. It is not claimed that 
he did this, nor is it conceivable that any prudent man would do so. 

Furthermore, it is strange indeed that a prudent and experienced 
railroad man would hâve to resort to such methods for the purpose 
of ascertaining whether his brakes were too tight or too loose. It 
would seem to the ordinary observer that he could and would déter- 
mine that fact by the effect of the brakes on the momentum of his 
train. Again, if the upright of the bridge struck this man's head 
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while his train was running at the rate of 10 miles per hour, we would 
expect to find some more convincing proof of the contact on his per- 
son. The contusion found on his head was far more likely to resuit 
from his face coming in contact with the floor of the bridge than 
from coming in contact with the upright of the bridge, as claimed. 
Moreover, it is extremely improbable that his body would be found 
in the position in which it was found had he been struck as claimed. 
Of course, it is impossible to say what effect such a blow would hâve 
had on his person, or in what position the body would be found after 
receiving the blow ; but thèse matters are only referred to for the 
purpose of showing the inhérent improbability that the theory of the 
case conceived by the plaintiff is the correct one. Giving to the plain- 
tif!, however, the full benefit of ail the testimony, there is no proof 
whatever that the deceased did in fact stand in the gangway or look 
eut for the purpose of observing the condition of his brakes, or for 
any purpose whatsoever. The whole case rests upon conjecture, 
guesswork, and spéculation, and the cause of death is a mystery which 
the verdict of a jury does not solve. 

[1] In cases of this character it is incumbent on the plaintiff to 
show, not only négligence on the part of the master, but causal con- 
nection between that négligence and the injury complained of. In 
the oft-quoted language of Mr. Justice Brewer in Patton v. Texas 
& Pacific Rd. Co., 179 U. S. 658, 663, 21 Sup. Ct. 275, 277 (45 L. 
Ed. 361) : 

"Where the testimony leaves the matter uncertain and shows that any one 
of half a dozen things may hâve brought about the Injury, for some of which 
the employer is responsible and for some of which he is not, it is uot for 
the jury to guess between thèse half a dozen causes and flnd that the négli- 
gence of the employer was the real cause, when there is no satlsfactory 
foundation in the testimony for that conclusion. If the employé is unable to 
adduce suflicient évidence to show négligence on the part of the employer, 
it is only one of the many cases in which the plaintiff fails in his testimony. 
and no mère sympathy for the unfortunate victim of an accident justifies any 
departure from settled rules of proof restiug upon ail plaintiffs." 

This rule has been reiterated and reaffirmed in a wilderness of 
cases, among which I will cite the foUowing: Powers v. Père Mar- 
quette Ry. Co., 143 Mich. 379, 106 N. W. 1117; Cincinnati, N. O. 
& T. P. Ry. V. Johnica's Adm'r (Ky.) 113 S. W. 844; Wintuska's 
Adm'r V. Louisville & N. R. Co. (Ky.) 20 S. W. 819; Hughes v. 
Cincinnati, N. O. & T. P. R. Co., 91 Ky. 526, 16 S. W. 275 ; Black's 
Adm'r v. Southern Ry. Co. (Ky.) 108 S. W. 856; Tibbitts v. Mason 
City & Ft. D. R. Co., 138 lowa, 178, 115 N. W. 1021; Asbach v. 
Chicago, B. & Q. Ry. Co., 74 lowa, 248, 37 N. W. 182 ; Neal v. 
Chicago, R. I. & P. Ry. Co., 129 lowa, 5, 105 N. W. 197, 2 L. R. A. 
(N. S.) 905 ; O'Connor v. Chicago, R. I. & P. Ry. Co., 129 lowa, 636, 
106 N. W. 161 ; Donald v. Chicago, B. & Q. Ry. Co., 93 lowa, 284, 
61 N. W. 971, 33 L. R. A. 492; Hyer v. Janesville, 101 Wis. 371, 
77 N. W. 729; Armstrong v. Town of Cosmopolis, 32 Wash. 110, 
72 Pac. 1038; Reidhead v. Skagit County, 33 Wash. 174, 73 Pac. 
1118; Stratton v. Nichols Lumber Ce, 39 Wash. 323, 81 Pac. 831. 
109 Am. St. Rep. 881 ; Stone v. Crewdson, 44 Wash. 691, 87 Pac. 
945; Peterson v. Union Iron Works, 48 Wash. 506, 93 Pac. 1077; 
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Olmstead v. Hastings Shingle Mfg. Co., 48 Wash. 657, 94 Pac. 474; 
Whitehouse v. Brandt Lumber, etc., Co., 50 Wash. 563, 97 Pac. 751 ; 
Weckter v. Great Northern R. Co., 54 Wash. 203, 102 Pac. 1053; 
Searles v. Manhattan R. Co., 101 N. Y. 661, 5 N. E. 66; Borden v. 
Delaware, etc., R. Co., 131 N. Y. 671, 30 N. E. 586; Grant v. Penn- 
sylvania, etc., R. Co., 133 N. Y. 657, 31 N. E. 220; Tyndale v. Old 
Colony R. Co., 156 Mass. 503, 31 N. E. 655; Cumberland, etc., R. 
Co. V. State, 73 Md. 74, 20 Atl. 785, 25 Am. St. Rep. 571 ; Sorensoti 
V. Menasha Paper, etc., Co., 56 Wis. 338, 14 N. W. 446; Manning 
V. Chicago, etc., R. Co., 105 Mich. 260, 63 N. W. 312; Southern 
Pacific Ry. Co. v. Johnson, 69 Fed. 559, 16 C. C. A. 317. 
In the case last cited, Judge Morrow of this circuit said : 

"There Is an entire absence of évidence as to how Johnson fell from tha 
englne, and the cause of hls fall Is Involved In nncertainty and doubt. That 
he was thrown from the running board by reason of the jarrii^g of the loco- 
motive is not the only reasouable inferenee that the évidence Is susceptible 
©f , as counsel for défendant In error contends. If it were the only reason- 
able inferenee that could be drawn, it might then well be said that the ques- 
tion should bave been submitted to the jury to ablde their judgment and ver- 
dict. But whether the deceased fell from the engine by reason of his own 
négligence, or was thrown ofC, is uncertaln. Even an appeal to conjecture, 
if such could supply the place of legitlmate évidence, does not aid us, for 
several hypothèses présent themselves. Johnson, in turning around to re- 
turn to the cab, may hâve released his hand from the handrail, or he may 
hâve slipped, or possibly, as suggested by counsel for the company, he may 
hâve become dlzzy." 

The court then quoted with approval the language of the Suprême 
Court of Michigan in Redmond v. Lumber Co., 96 Mich. 545, 55 N. 
W. 1004, as f ollows : 

"The deceased was killed, and no one knows how. That is not enough to 
eubject the railroad company to liability. Négligence must be shown." 

There is nothing in the opinions in Choctaw, Oklahoma, etc., R. R. 
Co. V. McDade, 191 U. S. 64, 24 Sup. Ct. 24. 48 h. Ed. 96, or St. 
Louis, I. M. & S. Ry. Co. v. Conley (C. C. A.) 187 Fed. 949, cited 
by the plaintiff, inconsistent with thèse views. In each of the cases 
last cited the jury might well hâve found from the testimony that 
the deceased was killed at the point where he was last seen alive in 
the discharge of his duties. In this case, on the other hand, the 
jury would hâve to présume or infer, without évidence, that the de- 
ceased lef t thé place where he was last seen — a place of apparent 
safety — and went to another place and there met his death. 

[2] I will say, in conclusion, that it would be useless for me to at- 
tempt to evolve some other theory or assign some other cause for 
the death in question that would be equally consistent with thé testi- 
mony before me. As said by the court in Reidhead v. Skagit County, 
supra: 

"We might go on theorizlng as to the cause of death, and arrive at the 
point from which we started. This unfortunate affalr is Involved in mystery. 
We eannot aseertain the cause of death, or^see how any jiiry could eonslst- 
ently aseertain It from the testimony produced in the superlor court A 
jury's verdict must be founded bn évidence. It is wlthln thelr province tô 
décide as to the weight or prépondérance of testimony, under proper instruC- 
iions oi the court But when there Is a total f allure of proof as to a ma- 
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terial and controverted allégation, a Jury bas no right to specnlate thereon. 

• * * 

"Mlsfortunes often happen througli causes that cannot be aseertalned. Hu- 
man laws and institutions canuot correct every wrong, or afiford compensa- 
tion for every loss or affliction. To uphold tlie verdlc-t of a Jury in a civil 
cause, where there is no évidence to Justify it, Is not administration of Jus- 
tice, but the dellberate taklng of the money or property of one party and 
transferring It to anotber." 

And unless an accident and a theory unsupported by testimony will 
support a verdict, a judgment for the plaintifï in this case cannot 
stand. 

Tiie judgment heretofore entered in favor of the plaintiff is there- 
fore set aside, and a judgment will be entered for the défendant non 
obstante veredicto. 



In re EMPIRE CORK CO. 

(Blstrlct Court, E. D. New York. January 18, 1912.) 

Bankruptct (S 163*) — AssiGNED AccouNTS— Collection of Claims— Appli- 

CAtlON. 

The bankrupt, between Noveraber 29 and December 3, 1909, belng un- 
able to obtain supplies of corkwood which it requlred, and being unable 
to obtain further unsecured crédit from G. & Co-, who already had a 
clalin of $7,000 against It, Indueed G. & Co. to dellver an addltional 
(juantity of corkwood amounting to $1,345.21 on crédit on an asslgnment 
to It of accounts due the bankrupt amounting to $1,383.01 to secure $500 
of such addltional crédit, but whlch was in fact an asslgnment for $500 
to pay that amouut on the exlsting debt for wood so additlonally sold. 
G. & Co. collected on account of the assigned daims $799.12, leaving un- 
pald $546.09, whlch was subsequently collected by the trustée. HeH, 
that such asslgnment, in so far as it was made to pay a portion of the 
new indebtedness for wood delivered, was not preferentlal, but was a 
valld transfer as against the bankrupt's otber credltors, but that G. & 
Co. were not entitled to hâve the balance collected by the trustée from 
such assigned accounts applied to the payment of the balance of the new 
debt under a mère paroi agreement wlth tbe bankrupt, but as to that 
part were bound to partlelpate in assets as gênerai credltors. 

[Eîd. Note. — For otber cases, see Bankruptey, Cent. Dlg. §§ 247, 248: 
Dec. Dig. § 163.*] 

In the matter of bankruptey proceedings of the Empire Cork Com- 
pany. Motion by A. S. Gouvea & Company for the réclamation of 
goods sold to the bankrupt and for the payment of collections beyond 
what was already in their hands. Denied. 

Dos Passos Bros., for claimant. 
Oscar A. Lewis, for trustée. 

CHATFIELD, District Judge. Between November 29 and De- 
cember 3, 1909, the bankrupt was unable to secure supplies of cork- 
wood which it required. Joseph B. Regan, the président, J. B. Ribas, 
the treasurer, and Charles F. Lehmann (who seems to hâve then 
agreed to get security for further purchases of corkwood by the Com- 
pany), were unable to obtain further unsecured crédit from A. S. Gou- 
vea & Co., who already had a claitti of some $7,000 which they were 

•For other caies ne» B»m» topic & | numbkr In Dec. t Am. Diga. 1907 tQ date, * Rsp'r ludaxM 
103 F.— 15 
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pressing. Between the dates mentioned — that is, in the space of four 
days; — a quantity of cork was delivered, for which an assignment of 
accounts was inade; the assignment being dated November 29th, but, 
according to the finding of the commissioner (which has bfeen çon- 
firmed), not actually signed until December 3d. The question qf the 
validity of this assignment coming up as against the trustée in bank- 
ruptcy, and adjudication having been had upon the 30th day of De- 
cember, 1909, the matter was ref erred to a spécial commissioner, who 
liraited his report to a mère détermination of the date on which the. 
assignment was actually made. His finding fixes the exécution of the 
instrument upon the 3d day of December, when it would appearthat 
Lehmann was called to the office of the bankrupt, and, after some 
discussion over its financial afïairs, suddenly demanded, as he was 
leaving, that the officers exécute the assignment of accounts, and that 
this was at the close of the deliveries rather than before any deliveries 
were made. 

The motion has now been brought on for final disposition ; the ac- 
counts having been collected, and some $561.28 being in the hands of 
the trustée. The total amount of crédit extended was $1,345.21, and 
Gouvea & Co. hâve already collected on account of the assigned 
claims $799.12, leaving unpaid $546.09, which is demanded from the 
fund in the trustee's hands. The assignment in question is to secure 
crédits to the sum of $500, and provides for the collection of the ac- 
counts assigned (amounting, as has been said, to some $1,383.01) to 
Gouvea & Co., until the amount of crédit is repaid. In other words, 
thèse accounts were transf erred to Gouvea & Co. merely as security 
for what, according to the instrument, appeared to be a future crédit 
for $500, but, according to the fîndings of the commissioner, was a 
simultaneous or subséquent exécution of an assignment for $500 to 
pay an existing debt of over $1,300. 

As was said in the pirevious mémorandum, an assignment to secure 
an indebtedn#ss, which is shown by the testimony to hâve been incur- 
red for a présent valid considération, would seem to be a debt incur- 
red for the enrichment of the estate, and would hâve to be paid in fuU, 
as it could be held neither preferential nor fraudulent. Hence the 
issue which was previously ref erred, and which still exists undeter- 
mjned, is whether or not the assignment was exchanged for the goods 
already delivered, and whether, if given, the assignment was valid 
to the extent of over $1,300, although in terms being for but. $500. 

Certain things can be presumed. It is not disputed that the amount 
of cork delivered between November 29th and December 3d was 
worth what is claimed, namely, over $1,300, nor would it seem to be 
possible of dispute that the assignment of accounts when made, wheth- 
er it be upon the 29th of November oir the 3d of December, was de- 
livered as a part of one transaction. ; The testimony shows that fur- 
ther crédit was ref used until security was promised, and the exécution 
of the agreement, even assuming that it was made at the interview 
upon the 3d of December, at the instance of Lehmann, was evidehtly 
a mère carrying out of the purchase not yet completed. Such a pay- 
ment would be no more preferential nor fraudulent than if cash had 
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been turned over to Gouvea & Co. at the close of the delïveries, on an 
understanding that payment was to be made in cash. A "présent con- 
sidération," in the sensé of the use of that term in bankruptcy cases, 
would include a payment at the completion of delivery in a séries of 
transactions, if those transactions were ail part of the same purchase 
of goods, and if the exchange of the payment for the goods was but 
the completion of a delivery in which neither title had passed nor 
crédit beyond delivery been extended with respect to the partial de- 
liveries previously made. 

It is apparent that the corporation was in difficulties, and that this 
condition was known to its officers, to Lehmann, and to Gouvea & 
Co. If ihe deliveries of cork on November 29th and December Ist 
were made upon crédit without security, or upon the guaranty of Leh- 
mann alone, then a payment to the Cork Company, on December 3d, 
of such a debt, would hâve been pref erential and could be avoided by 
the trustée. 

But the évidence would seem to show that Gouvea & Co. refused to 
extend further crédit except upon actual payment by the assignment 
of accounts, which was équivalent to the giving of collatéral to them 
for their claim, and in this instance this assignment of accounts was 
accompanied by delivery of the évidences of those accounts, when the 
assignment was completed. In fact, Gouvea & Co. collected thèse 
assigned accounts until bankruptcy intervened, and since that they 
hâve been collected subject to Gouvea's title thereto. Hence it seems 
necessary to hold that even if the Empire Cork Company was insol- 
vent upon the 29th day of November, and the assignment was not 
executed until the 3d of December, and dated back to the 29th of No- 
vember, it would be valid as a transfer of thèse accounts to the ex- 
tent of $500. But for this amount when collected by Gouvea & Co. 
an accounting could be had, and as to any balance they would be trus- 
tées for the bankrupt estate. 

It is then necessary to détermine whether or not Gouvea & Co., 
having an indebtedness of over $7,000 with an additional debt of $1,- 
345.21, to secure which they had a written assignment for $500, wliile 
claiming the right to apply the security beyond that amount, applied 
the $799.12 first collected to their original debt, or to the new debt 
not covered by the terms of the assignment, or to the indebtedness 
which the assignment expressly referred to. There is nothing to in- 
dicate that they did, or claimed the right to, apply this sum to their 
gênerai indebtedness of $7,000. The agreement in writing which they 
received, and under which they acted, and as to which they claimed 
there was an oral promise to increase the amount, provides that the 
collection shall be applied first to the payment of $500 actually as- 
signed therein. A knowledge of what it contains must be presumed 
from possession on the part of Gouvea & Co., and they must there- 
fore be held to hâve applied the first $500 to the satisfaction of the 
amount ordered by that agreement. That leaves them with $299.12 
in their hands to apply upon the balance of $1,345.21, and it ap- 
parently was so applied. They are now claiming, as bas been said, 
the right to apply the balance actually collected by the trustée of 
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$561.28 to the balance seeured ; merely by oral agreement and re- 
maining unpaid to the extent of $546.09. As to this it must be held 
that an oral agreement to give an assignment or to pay cash is not 
équivalent to an actual payment. If a contract to give security to 
the extent of over $1,300 was made, it was not lived up to, and hence 
there was a breach of that contract at the time the written assignment 
for $500 Viras delivered. Assuming that the transaction was a sale 
for a présent considération, nevertheless the présent considération 
only protected what was actually turned over therefor, and any 
amount of verbal représentations or promises would not take the 
creditors ont of the category of unsecured creditors in bankruptcy. 
As to this $545, therefore, we hâve the simple proposition of a créd- 
iter with over $8,300 due, and with the right to apply certain assets 
when realized to the payment of $500 of that debt under a power of 
attorney over those assets as yet uncollected at the time of bank- 
ruptcy. The express power of attorney having been terminated by 
bankruptcy except as to the exercise of authority over the collatéral 
for the purpose of paying the debt for which security was given, and 
the oral contract to give f urther security having been broken, it is im- 
possible to hold that the creditors who bave never received thèse as- 
sets are entitled to now work out a préférence after bankruptcy which 
they could not hâve obtained prior to bankruptcy, and they can hâve 
no claim upon the balance of thèse accounts in the hands of the trus- 
tée, any more than they could, as gênerai creditors, insist that an 
oral agreement had been made at the time of the sale of goods to pay 
cash for the goods, but that, contrary to this agreement, the goods had 
been delivered without pay, and the money for the payment had been 
partly retained by the debtor (even if actually traceable or labeled and 
held as security for the claim). 

The motion for the réclamation of the goods and for payment of 
collection beyond that already in the hands of Gouvea & Co. must be 
denied. 



UNITED STATES ex rel. D'AMATO v. WILLIAMS. 
(District Court, S. D. New York. July 12, 1909.)t 

1. AUENS (§ 53«) "SlOWAWAY." 

A "stowaway," within rule 23 of the Commlssloner General of Immi- 
gration relating to tbe disposition of alien stowaways, is one who steals 
his passage. 

[Ed. Note. — For other cases, see Aliens, Dec. Dig. § 53.* 

For other définitions, see Words and Phrases, vol. 7, p. 6679.] 

2. Habeas Coepus (§ 23*) — Subjects of Kbliep— Immigbation. 

Habeas corpus lies to procure the release of an alien immigrant who is 
detained as an alleged stowaway and Is about to be deported without 
any hearing by the board of spécial inquiry or appeal to the Commis- 
sioner of Immigration, where he dénies that he is a stowaway. 

[Ed. Note. — For other cases, see Habeas Corpus, Cent. Dlg. § 17 ; Dec. 
Dig. § 23.*] 

•For other cases see same toplc & § nombeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
î Received for publicatioa .Tanuary 29, 1912. 
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S. Habeas Corp^^s (§ 105*) — Immigration— Power of Court. 

A fédéral district judge, having once taken jurisdiction of habeas 
corpus proeeedings to procure the release of an alien immigrant detained 
as a stowaway, must dispose of the question as to ttie aiien's riglit to 
freedoni. 

[Ed. Note. — For otlier cases, see Habeas Corpus, Cent. Dig. §§ 93, 94; 
Dec. Big. § 1C5.* 

Jurisdiction of fédéral courts, see note to In re Huse, 25 C. C. A. 4.] 

4. Habeas Cokph.s (§ 23*)— "Uklawful Imprisonmemi"— Wiiat Cokstitutes. 

Unlawful deprival of an aiien's right to enter the country eonstltutes 
"unlawful imprisonment," to obtain freedom from whlch habeas corpus 
lies. 

[Ed. Note.— For other cases, see Habeas Corpus, Cent. Dig. § 17; Dec. 
Dig. § 23.* 

For other définitions, see Words and Phrases, vol. 8, p. 7190.] 

5. AlIENS (§ 46*) — DEPORTATION— GR0U.\DS. 

Immigration Act Feb. 20, 1007, c. 1134, § 19, 34 Stat. 904 (U. S. Comp. 
St. Supp. 1909, p. 4n8), authorizing déportation of aliens lirought to this 
country in violation of law, does uot authorize déportation of an alien 
innocently brought in through the unlawful act of the ship's master in 
omitting bis iiame from the ship's manifest. 

[Ed. Xote. — For other cases, see Aliens, Cent. Dig. § 105; Dec. Dig. § 
4C.*] 

C. Aliens (§ 54*) — Déportation- Grounds. 

Under the exnress provisions of Immigration Act Feb. 20, 1907, c. 1134, 
§ 2, 34 Stat. 898 (U. S. Couip. St. Supp. 1909, p. 448), an alien detained 
for déportation, who admits that bis passage into tiie country was i)aid 
for by and that he was assisted by otiiers, must show afîirmatively and 
satisfactorily that he does not belong to one of the excUided class of 
aliens. 

lEd. Note. — For other cases, see Aliens, Dec. Dig. § 54.*] 

Habeas corpus proeeedings by the United States of America, on 
relation of Francesco D'Amato, against William Williams. Order 
entered. 

In this case the relator obtaiued the writ of habeas corpus to relieve bis 
brother from détention by the immigration authorities at Ellis Island. He 
allèges that his brother is detained as an alleged stowaway and is about 
to be deported to Italy, from which he came, witliout any hearing by the 
board of spécial inquiry or appeal to the comniissioner. The return con- 
cèdes that the alien will be deported without any hearing before a board of 
spécial inquiry, and gives as a ground that the alien is a stowaway under 
rule 23 promulgated hy the Comniissioner General of Immigration. In an 
affldavit in support of the pétition, the alien himself allèges that he paid 
for his passage on shore and was rowed to the ship by a nian In a beat, 
that he ate aud slept with the passengers ail tlie way over, and was un- 
aware that he was in any way stealing his passage. Rule 23 promulgated 
by the commissloner is as follows: 

"Kule 23. Alien stowaways. — ïhe immigration act contains no provision 
relatlng in terms to stowaways, and the sections thereof prescrihing inspec- 
tion of applicants for admission do not, as a gênerai rule, cover their cas- 
es, ïhere are two good and sufîicient reasons for refusing to examine 
stowaways: (1) By stealing passage they not only évade on their own ae- 
eount, but make it impossible for vessel officiais to, observe the mandatory 
terms of sections 9 and 12 to 15, requiring médical inspection and detaileil 
nianifesting at the foreign port of embarkation, so that they occupy the 
status of persons who hâve failed to comply with plain provisions of law. 
an observance of which is neeessary to a proper inauguration of their in- 



*For other cases see same topic & § mumbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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spectlon under section 10 ; and (2) eren aside f rom the fact that stowaways 
thus come before the immigration oflieials as violators of the law, they are 
persons obviously falling withlu the excluded classes named in section 2 in 
every instance, at least to the estent that they are persons who are 'assist- 
ed by others to corne,' and wlth respect to whom It would be practically 
impossible to show 'afflrmatlvely and satisfactorliy that they do not belong 
to the excluded classes. Therefore, alien stowaways shall not, as a rule, 
be examined or permitted to land at ports of the United States, nor shall 
head tax be certified on their account. The masters of vessels immediate- 
ly upon arrivai shall report to the immigration officer in charge the names 
of any alien stowaways on board, and shall take every précaution to prevent 
their landing, subject to the penalty prescribed by section 18, holding them 
on board the vessel until it départs from the United States. While thèse 
régulations cover ail ordinary cases of stowaways and will in practice be 
found to be of almost universal application, yet cases may rarely arlse in 
whleh the alien, though a stowaway, may nevertheless be entitled to inspec- 
tion and to admission if found to belong to none of the excluded classes. 
For example, the alien, though originally a stowaway, may hâve been, be- 
cause of the particular facts of his case, accepted by the vessel as a pas- 
senger and manifested in such a way as to substantially comply with the 
law, or may hâve been employed as a member of the crew, or the causes 
which led the alien to stowaway may hâve been such as to bring his case 
within the flrst proviso to section 2 of the immigration act, and entitlè him 
to spécial considération. Bxceptional cases of this character should be 
promptly brought to the attention of the department, with a full statement 
of facts and a request for Instructions." 

Section 22 of the act gives the foUowing power to the Commissioner Gen- 
eral of Immigration, under the direction to the Secretary of Commerce and 
Labor: 

"He shall establish such rules and régulations, « * • not inconsistent 
with law, as he shall deem best calculated for carrying out the provisions 
of this act. * * *" 

Wm. H. Weissager, for relator. 

Daniel D. Walton, Jr., for commissioner. 

HAND, District Judge (after stating the facts as above). [1] I 
think it is quite clear that in rule 23 the word "stowaway" is used 
to indicate one who steals his passage, and I do not mean to décide 
whether that rule is valid or not, for I do not think it is necessary 
hère. Possibly one who steals his passage, and who concèdes that 
he steals his passage, may be deprived of a hearing before a board of 
spécial inquiry. I am not prepared to say that that board is neces- 
sary where there is nothing for them to décide. If the alien concèdes 
such facts, perhaps any hearing is unnecessary. It is quite true that 
the statute makes no exception to the necessity of a board of inquiry 
in the case of any alien ; where its terms clearly could not hâve been 
meant to' apply, possibly I need not follow its formai letter. This, 
however, is an académie question at présent, as I view it. 

[2] It is enough hère that this person is an alien. I do not think 
that aliens are only those who may be registered by the ship's master 
in the manifest of passengers required by the act. If this were true, 
the immigration authorities would hâve no right whatever to keep 
the alien in custody at ail, for their powers extend only to those who 
are described as aliens in the act. This man does not concède that 
he is a stowaway within the meaning of the rule. He lias been de- 
nied any hearing before the board of spécial inquiry, and at least be 
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was entitled to a détermination upon that issue. As that hearing has 
been denied him, he has been denied rights due to him under the 
statute, and I think the writ must go. 

[3-6] The question must then be determined: What further dis- 
position shall be made? Under Chin Yow v. United States, 208 U. 
S. 8, 28 Sup. Ct. 201, 52 L- Ed. 369, it seems to me that, once I hâve 
taken jurisdiction, I must dispose of the question as to the alien's 
freedom. It is true that the issue there was citizenship; but the 
character of the issue is irrelevant, so long as upon it dépends the 
right of the relator to enter the country, the unlawful deprival of 
which right is, under Chin Yow v. United States, supra, an unlawful 
imprisonment. Mr. Weissager suggests that I may send him back to 
the immigration authorities with direction for hearing before the 
board of spécial inquiry; but this présupposes a right of review of 
their proceedings, which I do not understand I hâve. I think but 
one question is to be determined by me, and that is whether he is 
wrongfully detained. The preliminary question, in determining that, 
is whether he bas been denied the right which the statute vouchsafes 
him. Then, if I décide he has been denied thèse, I must détermine 
whether he is entitled to his enlargement, and that question brings up 
whether he is excluded within the terms of the statute or not. I 
cannot détermine that question without further facts, and, in order 
to obtain those facts, there must be a hearing. The question will arise 
whether an alien may be deported who is innocently brought to this 
country in violation of law under the meaning of section 19. I bave 
not yet proof before me that he was not upon the ship's manifest, 
but let us suppose that he was not. Was it the intention of the act 
that an alien should be deported in case the ship's master failed to 
include him in the manifest, either willfully or negligently? 

There is no question but that under section 18 an alien landed at 
another place than that designated by the immigration officer shall 
be deported, for the act so states. The provisions in regard to mani- 
fests, however, contain no such provision, although, like section 18, 
they providè for penalties upon the ships' masters who fail to enter 
the aliéns. I think I cannot disregard the distinction between the 
way thèse sections are framed. It is true that under section 19 the 
alien is literally "brought to this country in violation of law." If that 
is enough to authorize the déportation of an alien innocently brought 
in through the unlawful act of the ship's master, then the provision, 
under section 18, was unnecessary, for either section 19 governed it, or 
sections 20 and 21, and both had gênerai provisions for déportation. 
Thé spécial provision laid down for the enforcement of manifests, 
which contain no provision for déportation, seems to me to indicate 
that Congress meant to limit the first words of section 19 to the ex- 
cluded classes mentioned in section 2. I confess I hâve some readi- 
ness to àccept this construction of the law, as I am not inclined to 
visit the sins of the ship's master upon the alien, provided they are 
not in privity with him. I quite realize the difficulty in ail cases of 
determining whether such collusion exists ; but the ship's masters are 
under heavy penalties, and it must be nearly always quite easy to 
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ascertain whether they violated the provisions of their manifests or 
not. I do not think, therefore, if it shall be disclosed upon the hear- 
ing that the ahen was not upon the ship's manifest, he is therefore 
within section 19, and can be deported. He f rankly concèdes that 
bis "ticltet or passage is paid for with.the money of another," and 
that he has been "assisted by others to corne." It will therefore be 
necessary for him to show both "affirmatively and satisfactorily" that 
he does not "belong to one of the fôregoing excluded classes." Sec- 
tion 2. 

I shall therefore direct a hearing to détermine whether the alien 
is one who should be deported under the immigration laws. In deter- 
mining this, I will consider first whether hé is within any of the 
excluded classes in section 2, and will décide whether he affirmatively 
and satisfactorily shows that he is not. I will also décide whether 
the alien made any effort to conceal his passage, or whether he acted 
in collusion with the ship's master to hâve his name omitted from any 
manifest required by the act, if that were dohe. If I find that the 
alien made any effort to enter the country surreptitiously ;or as par- 
ty to any plan for the violation of its laws in entry, I will remand 
him. 



In re ÎS^ATIONAI, MINING EXPLORATION CO. 
(District Court, D. Massachusetts. August 17, 1911.)t 
No. 16,39(j. 

1. Bankruptcy (§ 2Cl*) — Sale of Real Estate— Publication— Statutes— 

Application. 

Act Cong. March 3i 1893, c. 225, 27 Stat. 751 (U. S. Comp. St. 1901, 
p. 710), providing that no sale of any real estate under any order, judg- 
ment, or decree of any United States court shall be had without pre- 
vlous publication of notice once a week for at least four weeks prior 
to such sale, etc., does not bind courts of bankruptcy in selllng real 
property belonging to a bankrupt corporation under Bankruptcy Act July 
1, 1898, c. 541, 30 Stat. 544 (U. S. Comp. St. ISOl, p. 3418), and hence 
where the notice of sale of real property of the bankrupt was flrst pub- 
llshed for 25 instead of 28 days before the sale, and notices of subsé- 
quent adjournments from February 28, 1911, until May 25th following, 
were duly p'ublished, confirmation of the sale would not be denied 
because of want of suflicient notice. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 361, 362; 
Dec. Dig. I 2G1.*] 

2. BANKEtrPTcï (i* 263*) — Sale of Real Estate— Pbesencb of Trustée. 

Where the estate of a bankrupt mining cfnipany was being adminis- 
tered in Massachusetts, and It was necessary to sell certain real prop- 
erty in Arizona, It was not essential to the valldity bf the sale that the 
trustées shoUÏd hâve gone to Arizona and personally condueted a sale, 
but they wèré authorized to employ an auctioneer and leave the con- 
duct of the sale to him; they reeeiving the deposit required of bidders 
and the balance of the purchase money. 

[Ed. Note. — For other cases, gee Bankruptcy, Dec. Dig. § 263.*] 

•For other casea eee same topic & § numbbh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
t Recelved £or publication January 26, 1912; ■ 
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9. Bankbuptcy (§ 2G3*) — Sale of Real Estate— Bid. 

That a bid for real estate sold by a bankrupt's trustée was made hy 
a flnii of lawyers einijloyed by the purchaser for that i)iiri)ose, and 
that sueh finii had acted as coiiiisel for the bankrupt and the trustée 
in renderiu.tr certain légal services re(iulred locally. but had no connec- 
tion witli the bankruiitcy proceedlngs. was not inaterial to the validity 
of tlie sale. 

[Ed. Xote. — ï'or other cases, see Bankrujrtcy, Dec. IJii.'. § 2(1?>.*] 

4. Bankiutptcy (S 2f!3*) — Sale of Asr-ets— Real rKOPEETY— Purchaser— In - 

TEREST op Trustée. 

That one of three trustées of a bankrupt was a stockholder in and 
a director and a treasurer of a new corporation organi^ed to purchase 
the bankrupt's real property did not affeet the validity of the sale; 
the credltors having appointed hinii with full knowledge of his connec- 
tion with the bankrupt, and the new company having been promoted by 
the reorganization committee of the bankrupt's credltors for the pur- 
chase of the property, and ail the bankrupt's stockholders having been 
given the full opportunity to partlcipate. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 203.*] 

5. BANKRtTPTCY (§ 269'*) — Sale of Real Propbrty— Frice— Adequacy. 

Where a bankrupt mining company's property eonsisted of certain 
patented and unpatented mining claims in Arizona scheduled as of un- 
certain value, and certain machinery, tools, cars, and plants, the book 
vaine of which was given in the schedules at .$22,791.27, and more than 
$300,000 had been expended in attempting to develop the claims, a sale 
thereof for $50,000 was not so inadéquate as to justify vacation on that 
ground ; no actual offer from any source to pay a hlgher priée having 
been received. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 209."*] 

6. BANKEtJPTCY (§ 266*) — Sale of Assets— Confirmation— Faymext op Pbice. 

That a purchaser of a bankrupt's real property had not pald to the 
trustées the balance of the purchase price was no ground for refusing 
confirmation, since the failure to seasonably comply with the requlre- 
ments of the sale and pay the balance due would warrant vacation of 
the confirmation and an order setting aslde the sale and forfelting the 
deposit. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 260.*] 

In the matter of bankruptcy proceedings of the National Mining 
Exploration Company. On pétition to review a Referee's order con- 
firming a trttstee's sale of real estate. Affirmed. 

Charles M. Bruce, pro se. 
Tyler & Young, for trustées. 

DODGE, District Judge. The bankrupt in this case is a mining 
corporation. Its property, consisting of certain patented and unpat- 
ented mining claims in Gila and Graham countie?, Ariz., scheduled 
as of "uncertain" value, and certain machinery, tools, cars, and plants 
thereon whose value is given in the schedules as "book value $22,- 
791.27," is subject to a mortgage deed of trust securing the issue 
of $250,000 face value 6 per cent, bonds due October 1, 1918. N. 
L. Amster holds its note for $100,000 payable September 24, 1910, 
secured by this entire issue of its bonds. It was adjudicated bank- 
rupt on its own pétition September 23, 1910. 

Frank A. Woodward, Arthur Wainwright, and Francis M. Ed- 

•For other cases see same topic & 9 numbue in Dec. & Am. Digs. 1907 to date, & Rep'r Indexas 
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wards qualified as trustées October 7, 1910; each giving bond in the 
sum of $10,000. On October 17, 1910, they petitioned the référée 
to order the sale of ail the mortgaged property, and that the sale 
might be in accordance with an agreement in writing, set forth, be- 
tween Amster and a reorganization committee of the bankrupt's cred- 
itors. 

November 2, 1910, after due notice and hearing, the référée or- 
dered : 

The property to be sold as a single parcel, at a date in the last 
week of February, 1911, to be thereafter ilxed by the court, in Bos- 
ton "or, if required by law, in the territory of Arizona." 

Notice of the sale to be given before that date, as required by law. 

The sale to be free of incumbrances, at public auction, to the high- 
est bidder, without reserve, iiot to be postponed save for imperative 
reason, nor in any case for more than 10 days without notice to 
Amster. 

The proceeds to be applied to payraent of expenses, discharge of 
various liens and incumbrances, and then to payment of Amster's 
secured note, upon terms and conditions prescribed, but which need 
not be hère recited. 

January 23, 1911, Amster, as a creditor, filed a pétition that the 
court fix a date in the last week of February for the sale. January 
24, 1911, an order was entered fixing February 28th, and directing 
the sale to be on the premises in Globe, Ariz. The trustées were di- 
rected-by this order to give notice of the sale by publication once a 
week for at least four weeks prior to said date, and by mail to ail 
creditors. The order further provided that any piirchaser should be 
required to deposit $5,000 with the trustées, to be forfeited in case 
the sale was not completed. 

February 27, 1911, the trustées filed a pétition representing that 
it was expédient and for the best interest of the estate that they be 
authorized to postpone the sale, and asking authority to postpone it 
f rom time to time and for such periods of time as in their discrétion 
they might détermine, provided that Amster should consent to such 
postponement. An order granting such authority to postpone was 
made on the same day, without notice. 

June 5, 1911, the trustées filed a pétition- reciting that they had 
duly advertised the sale, for February 28, 1911, at 11 a. m., at the 
mouth of the Iron Cap Shaft, on the property at Globe, that the sale 
was adjourned by order of court to March 30, 1911, at the same time 
and place, again adjourned to May 1, 1911, atthe same time and place, 
and again adjourned to May 25, 1911, at the same time and place; 
also, that notice of the sale and the several adjournments had been 
published in Arizona papers named. Affidavits of publication and no- 
tice were annexed; The pétition further alleged that the property was 
sold at 11 a. m. on May 25, 1911, to the highest bidder; that the 
Iroh Cap Copper Cornpany, a Maine corporation, was the highest 
bidder and became the purchaser for $50,000; ànd that the trustée 
had receivéd $5,000 from the purchaser as directed by the order of 
January 24th; A certificate from the- auctioneer was annexed. It 
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was further stated that the Iron Cap Company had become owner of 
Amster's note and was prepared to comply with the provisions of the 
varions orders having référence thereto; thèse having been mean- 
while in some respects modified by an order entered June 5, 1911. 
The pétition, which was sworn to by the trustées, concluded with a 
prayer that the sale be confirmed upon payment to them of the un- 
paid balance of the purchase price. 

Before this pétition for confirmation was filed on June 5tli, Charles 
M. Bruce, alleging himself to be a créditer of and stockholder in 
the bankrupt company, had, on May 31, 1911, filed a protest against 
confirming the sale, wherein he set forth in substance the objections 
thereto now raised by him in his pétition for review below mentioned. 

On July 7, 1911, the référée confirmed the sale, after due hearing 
at which Mr. Bruce presented his objections and évidence in support 
of them. He now asks the court to overrule and vacate the order of 
confirmation. 

The secured debts, as scheduled by the bankrupt, are, besides Am- 
ster's note for $100,000, secured by the bond issue of $250,000, in 
its turn secured by the mortgage above described — ^two claims of $2,- 
500 each, each secured by 12,500 shares of the bankrupt company's 
stock. The unsecured debts as scheduled are $35,450.28. The peti- 
tioner for review is not scheduled as a créditer, but it is not disputed 
that he has proved a claim, not yet allowed, for $333. His pétition 
for review allèges that he is a "large stockholder" in the bankrupt 
company. As a stockholder it may be doubted whether he bas any 
standing to oppose the sale, independentiy of the bankrupt itself, on 
whose behalf there is no opposition. The bankrupt's interest in op- 
posing it would appear to be slight under the circumstances, and 
creditors OT persons desiring to purchase, to be the only persons whom 
the décision can alïect. There is no other petitioner for review of 
the refereè's order. There has been no opposition to the sale on Am- 
ster's part. 

The objections to the sale are set forth in the pétition in the form 
of (1) a complaint that the référée excluded certain évidence ofifered; 
(2) requests for rulings made at the hearing and in effect denied by 
the order. The order is alleged to be against the law and the facts 
shown by the évidence. I shall deal directly with the substance of 
the objections raised. 

[1] It is said that the sale was not advertised as ordered. There 
was publication in each of the four weeks before Kebruary 28, 1911, 
but the first publication was on FebruarySd, 25 instead of 28 days 
before the sale. The Act of March 3, 1893 (27 Stat. 751) requires 
publication once a week for at least four weeks before the sale, as 
did the order of January 24th, and this statutory requirement was 
construed to mean 28 days at least, in Wilson v. North Western, etc., 
Co., 65 Fed. 38^ 12 C. C. A. 505^ — a Court of Appeals décision, and 
the only one upon the question. If the statute applies hère, the dé- 
cision is binding upon this court. But although the statute purports 
-to govern ail sales of real estate by the fédéral courts, I agrée with 
the? décision, in Re Edes (D. C.) 135 Fed. 595, that it does not bind 
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those courts" in their administration of the later bankruptcy act of 
1898. I do not think I am bound to construe the referee's order so 
as to make this sale void for noncompliance with it. There is a 
construction of the terms of the order, by no means without sanc- 
tion of authority and of usage, according to which the publication 
proved is sufficient. This I shall adopt, in the absence of reason to 
believe that publication three days earlier could hâve made a real 
différence for any purpose. Notice of the adjournment to March 
30th was published March 24th, and of the adjournment to May Ist 
on April 25th and 28th, of the adjournment to May 25th on May 
16th and 19th, in the Arizona papers respectively which had contained 
the original advertisement. I see no reason to doubt that there was 
sufficient notice of the adjournments, nor any reason for holding 
that notice or report of each ought to bave been sent to or filed with 
the référée at Boston. 

[2] The trustées were not présent at the public sale on May 25th. 
They employed an auctioneer and left the conduct of the sale to him. 
It is urged that they were the only' persons authorized to make the 
sale and that they did not make it. A bankruptcy trustée or receiver 
cannot turn over the whole control and management of such a sale, 
including receipt of the purchase money, to another. See Mason v. 
Wolkowich, 150 Fed. 699, 80 C. C. A. 435, 10 L. R. A. (N. S.) 765. 
But he may employ agents to act under bis control and direction in 
regard to a sale, as he may for any other purpose in connection with 
bis administration of the property, when it is reasonably necessary. 
See Woodman, Trustées in Bankruptcy, § 56. Clearly an auctioneer 
may be employed to conduct an auction ordered to be had, and it may 
well hâve been to the estate's advantage that trustées' expenses in 
going to and from Arizona were not incurred merely to bave the 
bids made and hâve the resuit announced in their hearing. They re- 
ceived the deposit required of bidders. They will receive the balance 
of the purchase money, if paid. I see no weight in this objection. 

[3] The Iron Cap Company's bid was made by a firm of lawyers 
doing business in Globe, employed by it for the purpose, and it is ob- 
jectée that the same firm were counsel for the bankrupt or the trus- 
tées. No retainer or permanent employment by either is shown, 
though both had employed this firm from time to time for necessary 
légal services to be locally rendered. I see nothing in the fact that 
the bid was so made to show any improper connection with it on 
the part of the bankrupt or the trustées. The lawyers referred to 
hâve had no connection with thèse bankruptcy proceedings, so far as 
appears. 

[4] Woodward, one of the three trustées, was also a stockholder 
in, and a director and the treasurer of j the Iron Cap Company. He 
was also président and director of the bankrupt company. It is 
claimed that the Iron Cap Company cannot lawfully purchase from 
trustées of whom he was one. Undoubtedly one who is the only trus- 
tée of a bankrupt estate cannot buy the property of the estate from 
himself. Re Hawley (D. C.) 117 Fed. 364. Undoubtedly also a trus- 
tée must serve no other interest savé that of the creditors whom he 
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represents. Re Wrisley Co., 133 Fed. 388, 66 C. C. A. 450. But I 
do not believe that ail this requires me to set aside this sale for no 
other reason than Woodward's connection with the Iron Cap Com- 
pany. There were two other trustées without whom he could not 
hâve acted. The creditors appointed him with full knowledge of his 
connection with the bankrupt company. The organization of the Iron 
Cap Company was promoted by a reorganization committee of the 
bankrupt's creditors for the purpose of making this purchase. AU 
the bankrupt's stockholders who chose to do so were given full op- 
portunity to participate, and most of them hâve accepted the oppor- 
tunity offered. A trustee's sale is not invalid because the bankrupt 
is the purchaser. The purposes of the Iron Cap Company hâve been 
openly announced by circulars, and hâve been generally understood 
since its organization in October, 1910, as has been also Woodward's 
connection with the company; but there has been no suggestion that 
he had become disqualified as trustée by reason of them. Thèse are 
facts to be taken into considération upon the question whether or not 
there has been concealment or bad faith regarding the sale, but I 
must agrée with the référée that they are not sufficient to defeat its 
confirmation. 

[5] The purchase price of $50,000 is claimed to be inadéquate. To 
justify setting aside the sale on this ground, the inadequacy must ap- 
pear so great as fairly to raise a presumption of fraud. Sturgiss v. 
Corbin, 141 Fed. 1, 72 C. C. A. 179. Nothing of the kind can be said 
to appear in regard to this property. Its value was and is almost 
entirely prospective and spéculative. The bankrupt, organized in 
1905, had become heavily insolvent, as has been stated, in the attempt 
to develop it, having expended $300,000 or more. So far from there 
being reason to believe that a materially higher price can be obtained, 
there has been no actual offer from any source to pay any higher 
price. See Re Shea (D. C.) 122 Fed. 742; Id., 126 Fed. 153, 61 C. 
C. A. 219; Ballentyne v. Smith, 205 U. S. 285, 27 Sup. Ct. 527, 
SI L. Ed. 803. 

After considération of the évidence before the référée, including 
that excluded by him against objection, and giving due weight to the 
admitted connection of one of the trustées with the Iron Cap Com- 
pany, I am unable to find, against the referee's conclusion, that any 
déception, concealment, or fraud on the part of counsel, officers, or 
committees in connection with this sale has been proved. I see no 
reason to believe that there was any stifling of compétition or any 
attempt to stifle compétition. Had there been a possible purchaser 
really prepared to make a higher bid, and only prevented from doing 
so because he did not know when the sale would be had, I think he 
would hâve been heard from. I can find no reason to doubt that 
the creditors whose interest is the interest hère most to be considered, 
approve the sale, generally speaking; nor can I believe that refusai 
to confirm would be for their interest. 

[6] That the Iron Cap Company has not, before confirmation, paid 
to the trustées the balance remaining due of the purchase price, does 
not constitute a reason against confirmation. Fidelity, etc., Co. v. 



238 193 FSDBBAL BBPOBTSR 

Roanoke,' etc., Co. (C. C.)- 84 Fed. 752. The same applies to the 
terjng and conditions of the order of sale concerning the Amster 
note. Tjiere will be no conveyance to the Iron Cap Company except 
upon the ternis prescribed. Failure on the part of the Iron Cap 
Company to comply with them seasonably, or to pay the balance due, 
will of course warrant the court in hereafter vacating its order of 
confirmation, setting aside the sale, and forfeiting the deposit in the 
trustées' hands. 
The order of the référée is approved and affirmed. 



CUMMINS V. CHICAGO, B. & Q. R. CO. et al. 

(District Court, W. D. Missouri, St. Josepli Division. January 23, 1912.) 

Removai, or Causes (§ 27*) — Gbounds— Diveksiit of CmzBNSHip—PnKcirASK 

OP DOMESTIC COBPOBÀTION. 

, Const. Mo. art. 12,; ; § 18, provides tliat, if any raiiroad Company or- 
ganized. under tlie la!ws of that state sliould consolidate by sale or 
otherwise with any raiiroad company organlzed under tlie laws of any 
otlier state or of ttie United States, the same should net thereby be- 
come a foreign corporation, but the Missouri courts should retain jurls- 
dlction as if the consolidation had not taken place. Held,. that where 
défendant, an Illinois raiiroad corporation, purchased the property and 
franchises of a Missouri raiiroad company, and, plaintiff's intestate hav- 
, Ing been klUed on the Une of the latter, an action veas Instititted in 
Missouri against the purchaslng company for relief, such purchase did 
nôt change the défendants citizenship so as to deprive it of the right tO' 
remove the cause to the fédéral courts for diversityof citizenship, 

[Ed. Note. — For other cases, see R«moval of Causes, Cent. Dig. §§, 64- 
68; Dec. Dig. § 27.* 

Diverse citizenship as a groiind of fédéral jurlsdiction, see note to 
Shlpp V. WUliams, 10 G. 0. A. 249; Mason v. Dullagham, 27 C.^ O; A. 

298.]:' 

At Làw. Action by C. W- Cummins, as administrator, etc., against 
thé Chicàgb, Burlington & Quincy Raiiroad Company and others. On 
motion to remand. Denied. . 

R. B. Bridgeman and Charles G. Crow, for plaintifï. 
Culver,Phillip& Spencer, for, défendants. ; 

VA:N VAI.KÉNBURGH, District Judge. The Chicago, 3urlingr 
ton & Quincy Raiiroad Company is a corporation incorporated under 
the. laws, of the State of Illinois. In 1901 it purchased; the property 
and firjinchises pf the Hannibal ,& St. Joseph Raiiroad Con;ipany, the 
St. Jioseph '& , Des Moines Raiiroad Company, and îth,e,St. Joseph, 
Kansas 'City & Council Bluffs Raiiroad Company, each of which was 
a !lVIissQÙri corporation, and since thàt date the Chicago, Burilington 
& Quincy ïtailroad Company has been operating the railroadsfor- 
merly owned ,by said cqrporations. The plaintiff's intestate, itis al- 
leged, was killed as an incident toth^ operation.of the St. Joseph,. 
Kansas City,^ Council Bluffs Raiiroad, as a resuit, sp.the pétition 
allegeS,,^<?ftlje, négligence of the Chicago, Burlingtoii ;& Quincy ,Rail- 

*For otber caBe« see sàme tqpic & § mrMBEB In Dec. & Am. Digs, 1907 to date; & Se^'r Indexes 
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road Company, against which last-named company thîs suit was 
brought. 

The motion to remand is founded upon the claim that the défend- 
ant Chicago, Burlington & Quincy Railroad Company is, in fact, a 
citizen of the state of Missouri, and therefore that there is no actual 
diversity of citizenship. This claim is based upon the purchase of 
the property and franchises above referred to, and the provisions of 
section 18 of article 12 of the Missouri Constitution, which are as 
f ollows : 

"If any railroad company, organlzed vinder the laws of this state, ehall 
consolidate, by sale or otherwlse, wlth any railroad company organlzed un- 
der the laws of any other state, or of the United States, the same shall not 
thereby become a foreign corporation; but the courts of this state shall re- 
tain jurisdiction in ail matters which may arise as if said consolidation had 
not taken place." 

It is argued that the purchase of the former Missouri corporation 
by the Burlington Company, whereby the former bas been operated 
by the défendant company, couverts the latter company, by opération 
of law, into a Missouri corporation, and that the courts of this state 
shall retain jurisdiction in ail matters which may arise. In other 
words, that no suit may be removed to the national courts by reason 
of alleged diversity of citizenship. Because of the évident sincerity 
of counsel for plaintiff and the earnestness with which their views 
were advanced, coupled with the express désire that the matter should 
be taken under advisement, and decided only after mature délibéra- 
tion, I bave given careful considération to the contention presented, 
although the situation conceded seemed to leave small room for dis- 
cussion in the face of express adjudications of the fédéral courts of 
last resort. 

To my mind, this question bas been entirely foreclosed and set- 
tled by décisions of the Suprême Court of the United States founded 
upon façts identical, in ail essential particulars, with those in the 
case at bar. In St. Louis & San Francisco Railway Co. v. James, 
161 U. S. 545, 16 Sup. Ct. 621, 40 h. Ed. 802, it was held: 

"There Is an indisputable légal presumptlon that a state corporation, 
when sued or suing in a Circuit Court of the United States, is composed of 
citizens of the state which created it, and hence such a corporation is it- 
self deemed to come within that provision of the Constitution of the Unit- 
ed States which confers jurisdiction upon the fédéral courts in controversies 
between citizens of différent states. 

"ïhe provision of the Arkansas statute of March 13, 1889, that a rail- 
road corporation of another state which had leased or purchased a railroad 
in Arkansas and filed with the Secretary of State of that state, as provid- 
ed by the act, a certifled copy of its articles of incorporation, should becoioe 
a corporation of Arkansas, does not avail to create an Arkansas corpora- 
tion ont of a foreign corporation complying with those provisions, in such 
a sensé as to make it a citizen of Arkansas wlthln the meaning of the féd- 
éral Constitution, and subject it to a suit in the fédéral courts sittlng in 
the state of Arkansas, brought by a citizen of the state of its origin." 

This doctrine is expressly reaffirmed in Louisville, etc., Ry. Co. v. 
Louisville Trust Co., 174 U. S. 552-565, 19 Sup. Ct. 817, 43 L. Ed. 
1081. And in Southern Ry. Co. v. Allison, 190 U. S. 326, 335, 23 
-Sup. Ct. 713, 717 (47 E. Ed. 1078), the same court said: ^ 
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"The presumptlon that a corporation Is composed of eltlzens of the state 
which created it accompanies such corporation wlien it does business In 
another state, and it inay sue or be sued in tlie fédéral courts in sucb other 
State as a citizen of the state of its original création. 

"We are now asked to extend the doctrine of Indisputable cltlzenship, 
so that if a corporation of one state, Indisputably taken, for the purpose of 
fédéral jurisdiction, to be composed of citizens of such state, is authorized 
by the law of another state to do business therein, and to be endowed, for 
local purposes, with ail the powers and privilèges of a doniestie corporation, 
such adopted corporation shall be deemed to be composed of citizens of 
the second state, in such a sensé as ,to confer jurisdiction on the fédéral 
courts at the suit of a citizen of the state of its original création. 

"We are unwilling to sanction such ah extension of a doctrine whieh, 
as heretofore established, went to the very verge of judicial povper. ïhat 
doctrine began, as we hâve seen, in the assumptlon that state corporations 
were coniposed of citizens of the state which created them ; but such as- 
sumptlon was one of fact, and was the subject of allégation and traverse, 
and thus the .lurlsdietion of the fédéral courts uiight be defeated. Then, 
after a long contest in this court, it was settled that the presumptlon of 
citizenship is one of law, not to be defeated by allégation or évidence to 
the contrary. There we are content to leave it." 

The case of Louisville, etc., Ry. Co. v. Louisville Trust Company 
and St. Louis & San Francisco Railway Co. v. James are then refer- 
red to with approval. The court continues : 

"So It seems that a corporation may be made what is termed a 'domestie 
corporation,' or in form a domestie corporation, of a state in compliance 
with the législation thereof, by filing a copy of its charter and by-laws 
with the Secretary of State, yet svich fact does not affect the character of 
the original corporation. It does not thereby become a citizen of the state 
in which a copy of its charter is flled, so far as to affeot the jurisdiction 
of the fédéral courts upon a question of diverse citizenship." 

It should be remembered that this suit is filed against the Chicago, 
Burlington & Quincy Railroad Company, and not against the former 
Missouri corporation as such. It must be conceded that, under the 
rule thus laid down by the Suprême Court, the Chicago, Burlington 
& Quincy Railroad Company is a citizen of the state of Illinois, in 
so far as the jurisdiction of the fédéral courts founded upon diver- 
sity of citizenship is concerned, unless its citizenship has been changed 
by virtue of its acts in purchasing the property of the Missouri cor- 
poration as governed by the section of the Missouri Constitution 
above quoted. That section neither by terms nor implication assumes 
to convért the foreign corporation into a domestie corporation. Un- 
der the rule laid down in St. Louis & San Francisco Railway Com- 
pany V. James, it could not hâve donc so if such had been its express 
purpose. It provides merely that the Missouri corporation shall not 
itself become a foreign corporation through consolidation, by sale, 
or otherwise, with any railroad company organized under the laws of 
any other state. 

In Walters v. Chicago, B. & Q. R. Co. (C. C.) 104 Fed. Z77, a 
state of facts was presented identical with those before us in so far 
as this question is concerned. The court held that, whatever might 
be the status of the défendant company as a domestie corporation of 
the state of Nebraska, entitled to ail the rights and privilèges, and 
subject to ail of the liabilities and restrictions imposed upon railroad 
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companies originally organized under the laws of that state, that this 
could not alter nor afifect the citizenship of the défendant that déter- 
mines the jurisdiction of the fédéral court; that the question of the 
right of rémoval is not one governed by the Constitution or stat- 
utes of a state, but by the Constitution and laws of the United States ; 
that one state may adopt or create as a corporation of that state a 
corporation of another state — yet the citizenship of such corporation 
remained that of the state of its original création. This case was 
taken upon this question to the Suprême Court of the United States, 
and in 186 U. S. at page 479, 22 Sup. Ct. 941, 46 L- Ed. 1266, under 
the heading "Décisions Announced without Opinions," the following 
appears : 

"Per Curiam. Judgment afïirmed, with oosts, on the authority of St. Louis 
& San Francisco Rallway Company v. James. 161 U. S. 545 [16 Sup. Ct. 
C21, 40 L. Ed. 802] ; Louisville, etc., Ralhvav Co. v. Loulsville Banking Co., 
174 U. S. 552 [19 Sup. Ct. 817, 43 L. Ed. 1081]." 

It thus appears that the Suprême Court regarded the question as 
one no longer open to discussion, nor requiring further élaboration. 

But counsel hâve referred the court to the case of Winn v. Wabash 
Railroad Co. (C. C.) 118 Fed. 55, in which Judges Thayer, Philips, 
and Adams sat at circuit. That was a case of complète reorganization 
in which four railroads, one of which existed, was incorporated in, and 
therefore a citizen of, one of the states of Ohio, Illinois, Indiana, and 
Missouri, were Consolidated, and formed an entirely new and distinct 
corporation known as the Wabash Railroad Company, which partook, 
therefore, of the citizenship of each of the four states, and whose 
articles of incorporation as such were filed in each of the four states. 
In fact, under the laws of the state of Missouri, the consolidation 
could not thus hâve been effected otherwise than by retaining citizen- 
ship of the new corporation in the state of Missouri, where one of 
the constituent corporations had been organized and existed. Under 
such conditions, the court held that the new corporation, thus created, 
remained a Missouri corporation and citizen for purposes of juris- 
diction. But the court in its opinion carefully preserved the distinc- 
tion between that case and one such as is hère presented. It said : 

"it is not deemed pertinent to dlscuss the Janguage employed by the courts 
in cases like Railway Company v. James, IGl U. S. 548, 10 Sup. Ct. 621, 40 
L. Ed. 8Û2, Louisville, N. A. & C. R. Co. v. Louisville Trust Co., 174 U. S. 
552, 19 Sup. Ct. 817, 43 L. Ed. 1081, Louisville Trust Co. v. Louisville, N. 
A. & C. Ry. Co., 75 Fed. 433, 22 C. 0. A. 378, 43 U. S. App. 5.J0, and Taylor 
V. Eailway Co. (C. C.) 89 Fed. 119, and like cases, for the reasou that they 
were not instances of the consolidation of the original corporations, which 
were dissolved and went out of existence and a new corporation came into 
being under the act of consolidation. Where a corporation of one state ac- 
quires hy purchase a railroad corporation in another state, and the right, 
under the law of the state which created the corporation so purchased, to 
operate the same subject to the domestic laws of that state, and even un- 
der conditions which require the purchasing company to become a domestic 
corporation of such state, the purchasing corporation Is not dissolved or 
merged into a new corporate existence. It retains its original autonomy, 
and for jurisdictional purposes its citizenship adhères in the state which 
granted its original charter. Liliewise may a corporation of one state con- 
soUdate with a corporation of another state under articles of agreement 
193 F.--16 
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wUlch do not work a dissolution oî either corporation with a conséquent loss 
of its eltizenslilp In the state of its création. Had the Ohlo corporation 
acquired the Missouri corporation by purehase, and the like, It would hâve 
owned and controlled tUe road in Missouri, without affeetlng its dtizenshlp 
for jurlsdictional purjioses. Tlie case of Walters v. Railroad Co. (0. O.) 104; 
Fed. 377, invoked by défendant is an apt Illustration of the distinction." 

As has been said, the right of removal is to be determined by the 
laws of the United States. Jurisdiction thus conferred cannot be 
taken away by state Constitutions or laws. Whatever may be the eî- 
fect of the latter in the way of subjecting foreign railroad companies 
to control and régulation by local laws, or in the way of retaining 
ail the liabilities and restrictions imposed upon railroad companies 
originally organized under the laws of the state, it can hâve no bear- 
ing upon the jurisdiction conferred by the Constitution and laws of 
the United States. It is no déniai of such powers of a state, to 
hold that a citizen may hâve his rights adjudicated in the forum 
guaranteed to him by the suprême law of the land. 

It follows that the motion to remand must be ovèrruled. 



L. E, WATERMAN CO. v. MODERN PEN 00. 
(District Court, S. D. New York. January 25, 1912.) 

1. JUDQMEKT (§ 831*)— FOItEIQN JtTDGMENT— CONCLUSIVENESS— FlNALITY. 

■ A decree of a foreign court between the same parties for the same 
cause, whleh is not a final adjudication of ail the matters in controversy 
in the suit in which it is entered, is not available as an estoppel. 

[Ed. Note.— For other cases, see Judgment, Cent. Dlg. §§ 1519-1522; 
Dec. Dig. § 831.*] 

2. Judgment (§ 650*) — Final Decbee— Estoppel. 

A ,1udgment is not available as an estoppel until the court render- 
Ing it has flnally parted with oontrol over the décision. 

[Ed. Note. — For other cases, see Judgment, Cent. Dlg. S 1162; Dec. 
Dig. I 650.*] 

3. Trade-Mabks and Teade-Names (§ 73*) — Family Name — Right to Use 

— Teaksiteb. 

W., after leaving complainant's employ, formed a partnership to en- 
gage In the manufacture and sale of fountaln pens, using his own name 
in the firm name of "A. A. Waterman & Co.," and thereafter the busi- 
ness, good wlU, and name of the flrm were sold to détendants assign- 
er. Held, that W. was entltled to use his own name as he dld, not- 
withstandiag the use of the same family name as a part of the name of 
complalnant corporation, and that such right passed by the asslgnmént 
to défendant. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. i 84; Dec. Dig. § 73.* 

Right to use one's own name as trade-mark or trade-name, see notes 
to R: W. Rogers Co. v. Wm. Rogers Mfg. Co., 17 O. C. A. 579; Kather- 
einer's Malzkaft'ee Fabriken Mit Beschraenkter Haftung v. Pastor Knelpp 
Medlclne Co., 27 C. 0. A. 357.] 

4. TradetMarks and Teade-Names (§ 71*) — Family Name— Use— Limitation. 

Complalnant, "L. E. "Waterman Company," had biuilt up and éstab- 
lished à business in the sale of fountaln pens tinder the name "Water- 
man's ïdèal;" A. A. Waterman left complainant's employ and formed 

•For other cases see same topic & § numbes In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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a partnership under the name "A. A. Waterman & Co." and started to 
Bell pens In compétition wlth eomplainant, which were stamped "A. A. 
Waterman & Ce," and then transferred the assets, good will, and right 
to use the name o( such flrm to défendant. HeJd that, though défend- 
ant was entitled to sell pens under tbe name "Waterman," it was not 
entitled to use the word "Idéal" or "Waterman" at allj or the trade- 
name, "A. A. Waterman & Co." In the sale of such pens, except in con- 
nection wlth an équivalent of the phrase "not connected with the original 
Waterman pen." 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 82 ; Dec. Dig. § 71.*] 

In Equity. Suit by the L. E. Waterman Company against the 
Modem Pen Company. Judgment for eomplainant. 

Samuel S. Watson, for eomplainant. 
Alexander S. Bacon, for défendant. 

HAND, District Judge. The Circuit Court of Appeals (183 Fed. 
118, 105 C. C. A. 408) has decided that there should be no absolute 
injunction against the name "A. A. Waterman & Co.," on the show- 
ing made. It is not therefore necessary to consider the question 
whether under any circumstances the court should altogether forbid 
a man from using his surname in a given business, and whether there 
may be cases where no accompanying phrase can prevent the resuit 
that the business of the first in the fîeld will suflfer by the compétition 
of the second. Certainly the gênerai rule is that such damage as so 
arisés the victim must beat as an incident of compétition. Further, 
the décision upon the preliminary injunction determined that upon 
the proof there presented the agreement of June 12, 1905, upon which 
the defaidant dépends, was not a mère sham, but was a reasonable 
part of the reorganization of the business of Fraser & Geyer Compa- 
ny, and it also determined that the old corporation of Fraser & Gey- 
er Company with. its attendant firm of A. A. Waterman & Co. had 
Waterman's right to use his name in the business. The testimo- 
ny upon the final hearing is conceded to be substantially like that in 
the affidavits, with two exceptions: First, the decree of the Italian 
court in the suit of this eomplainant against the Chapmans and Cam- 
brini ; and, second, the testimony of the assignment to Rhodes Lock- 
woodof Waterman's business on February 1, 1899. 

[1} The. first question js therefore of the efïect of the Italian de- 
cree. :Regardless of what should be its scope, it does not make an 
estoppel.at ail, because it is not a final decree, and only such a decree 
efifects an estoppel by our law, even in the case of a domestic judg- 
ment. 'Brush Electric Co. v. Western Electric Company, 76 Fed. 
761, 22 C. C. A. 543; Ogden City v. Weaver, 108 Fed. 564, 47 C. C. 
A. 48:5; AustraHan Knitting Co. v. Gormly (C. C.) 138 Fed. 92; 
Hills &.eo. v.Hoover (C. C.) 142 Fed. 904. 

[2} It is true that the reason for this rule is not perfectly plain, 
but apparently it is that no judgment should be treated as an estoppel 
until the court that renders it has finally parted with control oyer the 
décision^; PerLacombe,J.,.Walter Baker & Co. v. Sanders, 80 Fed: 

•For otiier cases aeé same topic & § nimbes ta Dec. & Am. Digs. 1987 to date, & Rep'r Indexe» 
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889, 890, 26 C. C. A. 220. Thus, if a final decree be entered pen- 
dente lite, it is enough (Bradley Mfg. Co. v. Eagle Mfg. Co., 57 Fed. 
980, 6 C. C. A. 661) and possibly, if appeal be taken, and the inter- 
locutory judgment be afifîrmed (Bissell Carpet Sweeper Co. v. Goshen 
Sweeper Co., 72 Fed. 545, 19 C. C. A. 25). 

If the rule is to be taken literally, it is enough that the Italian de- 
cree is confessedly interlocutory ; if, on the other hand, the ruie 
means that any decree is a good estoppel if the court that rendered it 
has finally parted with the power to révise it, then proof is lacking 
hère, for the complainant must show that it is such a decree. The 
proof is silent upon that point. I do not f orget that Accetta gave 
considérable testimony showing that, so far as concerned the right 
to use the name "Waterman," the decree was "final" ; but so it would 
be "final" pro tanto in this country. That only means, I take it, that 
the court has disposed of that part of the dispute, and is retaining 
the cause for the incidental assessment of damages. It does not 
mean, at least in the United States it would not mean, that the court 
did not still retain power to recall the decree, just as indeed it has 
power till the term be passed, even over a final decree. That the 
Italian court could not revise the decree is not even suggested in the 
testimony, the whole of which concerned quite a différent matter, i. 
e., whether the decree was a mère preliminary application analogous 
to a motion for a preliminary injunction, or whether it was the last 
action of the court necessary to a décision of the parties' rights. I 
hâve no doubt that the decree is the last judicial act necessary upon 
that branch of the case, but under our law that is not enough. I 
therefore lay aside the Italian judgment. 

[3] The remaining question is whether the new testimony of the 
assignment to Rhodes Lockwood affects the defendant's right to the 
use of the name "A. A. Waterman & Co." 

In 1897 Waterman left the complainant's employ, and soon after 
formed a partnership with oné Gibson. They did business under the 
name of thé "A. A. Waterman Pen Company" and "A. A. Waterman 
& Co." On September 3, 1898, the complainant procured an injunc- 
tion against the use of the first of thèse names, but not the second. 
The firm at about this time entered into a somewhat vague relation 
with one Rhodes Lockwood, a pen dealer, and, eventually becoming 
financially embarrassed, they assigned the whole business, good will 
and name included, to Lockwood, to whom they were heavily in- 
debted. Gibson became Lockwood's employé, and Waterman con- 
tinued in a small way in business for himself under the name of "A. 
A. Waterman, Maker," from February, 1899, to June, 1899, when he 
took into partnership one Dewey, with whom he continued to do 
business as "A. A. Waterman & Co." for about 18 months, until the 
partnership of Fraser & Geyer. As the assignment to Lockwood of 
February 1, 1899, is lost, just what he got is uncertain; still he never 
attempted to use the name "A. A. Waterman & Ce," except upon 
pens or parts of pens which were already partly made on the day of 
the assignment. In short, he used his rights only to finish up tbe 
goods which he bought. Furthermore, he knew that Waterman was 
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making pens under his own name, and actually supplied liim with 
pens so marked. Thus it appears that, whatever the exact words of 
the lost agreement, the parties treated it as in no sensé giving Lock- 
wood an exclusive right to use Waterman's name. I can only treat 
it as in fact giving such rights as the parties eventually accordcd each 
other. Waterman continued the partnership with Dewey until Jan- 
nary, 1901, and there is no suggestion in the record that during that 
time they did not do a real business under the name "A. A. Water- 
man & Co.," making it prosper as much as they could. 

New, so far as Lockwood is concerned, Waterman, who certainly 
had the right to use his name, could hâve given another as good a 
right to use the name as he had himself, as an incident of the sale of 
the business. When a business is sold with its old name, the right 
to keep on using it is perfectly well established, though the signifi- 
cance of the continued use of the name must perhaps be stated in 
rather gênerai language. Kidd v. Johnson, 100 U. S. 617, 620, 25 L. 
Ed. 769. It is basis enough for .some récognition of the right to con- 
tinue the use of the name that the public believes that, though a busi- 
ness changes hands, there may be a continuity of the old habits, a 
likelihood of persistence in fair dealing, or in the same good standard 
of vvares, which gives assurance to them, and is of value to its pos- 
sessor. Perhaps the value comes from a tacit récognition of the in- 
ertia of original honest practices ; perhaps, like "good will," it arises 
from the mère suggestibility of new customers and the fixed habits 
of old, who will buy upon a well-known name without more. But, 
whatever it be, the same does truthfully indicate some continuity, and 
that is not a deceit, though the actual person is gone whose name ap- 
pears, and whose personality originated the very qualifies which make 
the succession of value. 

This being the case, a name is not something to be sold once, and 
the title then to be exhausted. Ail that can be sold is the right to 
designate the continued business as in fact the same, and I confess 
1 do not see why, in the absence of covenants to the contrary, which 
it is true are generally implied, A. may not engage in the same busi- 
ness in his own name as that which he has already sold to B. and 
which B. continues to conduct under A.'s name. But if A. may start 
up a second business, surely he may sell it, as he might sel! his first, 
and with it the right to keep his name which indicates that it is the 
same business. The new business which Waterman had started had 
its own customers, its own réputation, its own methods of business, 
and the only name which that business had after June, 1899, was "A. 
A. Waterman & Co." De facto, it did hâve a name then; de jure 
no one could gainsay it. It is irrelevant that there was another busi- 
ness still incompletely wound up, even though Waterman had been one 
of its founders. 

Moreover, if Waterman had sold out his business direct to the cor- 
poration of Fraser & Geyer Company, they would hâve had the right 
to use the name upon the pens. Indeed, upon' purchasing the business 
they might hâve made that their own name. Howe Scale Co. v. 
Wyckoff, Seamans & Benedict, 198 U. S. 118, 25 Sup. Ct. 609, 49 L. 
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Ed. 972. It is of no conséquence whether the assignée of an existing 
business ,is a corporation, a firm, or' an individual. Therefore it is 
equally of no conséquence whether the firm of Fraser, Geyer & Wa- 
terman was a mère subterfuge or not. At least, if it were not a real 
firm, that was because Waterman had sold out bis business to the 
corporation and gone into its employ, and that he might do, and they 
might use his name. At most, ail that the law forbids is that a cor- 
poration at the outset choose a name which imitâtes another's name. 
Once a bona fide business be started, another may buy it up and de- 
velope it as they can, just as a spécial partner might give it capital 
to develope it. 

In the case at bar it does not seem to me to be open to any doubt 
that the whole purchase of Waterman's business and the préservation 
of the. firm namie had for its only motive the expectation that the 
Fraser & Geyer Company could by the resulting confusion pass ofï 
its goods under the cover of the complainant's réputation. My rea- 
sons for this are, first, Waterman's own very frank statement that 
throughout his connection with the enterprise the only serious induce- 
menthe could ofïer was the use of his name. Indeed, no other rea- 
son is sUggested which could serve as any inducement to coalition with 
a man in Waterman's position at that time, one who had failed within 
two years, and, since his assignment to meet his debts, had been doing 
a small business in a town 250 miles away, which came into no com- 
pétition with the Fraser & Geyer Company and brought nothing to 
its business. 

Againj the obviously colorable character of ail the contratts with 
Waterman show that they valued him chiefly for thé right they got 
to use his hame. At no time had he any substantial powers as a part- 
ner, and after December 12, 1901, he had no rights to any profits or 
anythingmore than a salésman's salary or a salesman's commissions. 
The elaborate efforts to keep up the formai appearance of a real firm' 
with actuàl business connections with the real enterprise show thàt the 
parties .thought that they could not avôw what was their real inten- 
tion, and the same efforts emphasize what that real intention was. 
Ëspeciâlly; is this true when one contrasts the formai relations with- 
the fact that neither firm ever did anything, actually, but kéep a spuri- 
ous èxistetice upon its books. Surely the chief inducetnent to combiné 
with^Waterinan was to get the use of his name. However, I dô hot 
thirik' that this is in the least degree relevant to the rights which thé 
Fraser & Geyer Company got by the transfer, for the question is ôf 
the eff.ect.'ôi the compétition, not its purpose or motive. 'Whate^ér 
part motive may play, and may be destined to play, in the law of 
torts, I know of no instance in which the legality of an act dépends 
uponrithe actor's motives where those motives include his hope of per- 
sonal gain. Motive bas a just share in determining whether a man- 
is in f açt pursuing his genuine interests,.and whether he is therefore 
acting on ;hig "rights";, but when each party is obviously trying to 
increase: hjs; property, his estate, his "universitas," the mutual limita- 
tions'of activity between them do not dépend upon the motive, so far 
as; I knowr^ bot upon the means they use, to efïect their intentions and 
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the results that ensue. Once it be conceded hère that Waterman 
might in ignorance of the complainant's business hâve started a busi- 
ness under the name of "A. A. Waterman & Co.," and after learning 
the facts hâve developed it as he could, I think his rights are net dif- 
férent because he knew from the outset that a part of his profits, if 
successful, would be at the complainant's expense and through con- 
fusion with the complainant's wares, as I bave no doubt he did think. 
If his only motive were to damage the complainants, the resnlt might 
be quite différent; so, also, if his only motive were to sell eut as a 
. blackmailer. Moreover, if the défendant and its predecessors could 
hâve bought innocently, they could hâve bought with a deliberate pur- 
pose of profiting at the complainant's expense. Such conséquences 
are involved in the right to use the name and sell the business with 
the name. 

[4] However, it does not follow that the right to use the name 
"A. A. Waterman & Co." is not subject to limitations. The record 
is full of évidence of the constant confusion which results from it, 
and since, as usual, the défendant extols its own wares and décries 
the complainant's, there ought to be no ground for protest at any 
ineasures designed to avoid a confusion which must be disastrous to 
the defendant's réputation and its trade. It should welcome any- 
thing, which, while it préserves its own chosen title in full, will sei"ve 
to advise the public that they must not confound its superior goods 
with the complainant's. If it urges its superiority in good faith, the 
suffix which I shall suggest should be interpreted, at least by a buyer 
experienced in the business, as a voluntary disclaimer of an associa- 
tion disastrous to the manufacturer and deceitful to the public. There 
is plenty of authority for an injunction in this form. Singer Mfg. 
Co. V. June Mfg. Co., 163 U. S. 169, 200, 204, 16 Sup. Ct. 1002, 41 
L. Ed. 118; Herring, etc., Safe Co. v. Hall's Safe Co., 208 U. S. 554, 
28 Sup. Ct. 350, 52 L. Ed. 616; American Waltham Watch Co. v. 
U. S. Watch Co., 173 Mass. 85, 53 N. E. 141, 43 h. R. A. 826, 73 
Am. St. Rep. 263; Walter Baker & Co. v. Sanders, 80 Fed. 889, 
26 C. C. A. 220; Dr. A. Reed Cushion Shoe Co. v. Frew, 162 Fed. 
887, 89 C. C. A. 577. 

I do not interpret the opinion of the Circuit Court of Appeals as 
meaning to control the final form of any decree which should pass, 
but only as deciding that there could be no decree absolutely prohib- 
iting the use of the name, "A. A. Waterman & Co." That court cer- 
tainly meant to leave the gênerai question of what relief might be 
granted to the testimony which might develop upon the trial of the 
cause. Now it is perfectly plain to any candid person that the ordi- 
nary buyer pays little attention to such préfixes as "L. E." and "A. 
A." — an inattention upon which it is quite clear to me the defendant's 
purchase of the name depended. Dealers will, of course, know the 
différence very well ; but they are privy to the f raud. It is the form 
in which the wares corne to the final buyer that counts, and, while 
the défendant is not responsible for the spontaneous représentation 
of dealers, it must not so mark or dress its goods as to create, or aid 
in, any misapprehension by the buyers. Florence Mfg. Co. v. J. C. 
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Dowd & Co, 178 Fed. 73, 75, 101 C. C. A. 565; National Biscuii 
Company v. Baker (C. C.) 96 Fed. 135. 

The public means by the "Waterman" pen the complainant's pen; 
indeed, so the défendant concèdes, being punctilious to avoid that 
name without its prefix. But the public by that very fact looks no 
further than the name. For myself, although I hâve used such pens 
for years, I am sure that I should not hâve had the least suspicion 
but that an "A. A. Waterman" pen was a "Waterman" pen, and this 
record proyes that many others hâve actually been so misled. Honest 
compétition cannot exist until the défendant puts on its pens that they 
are not the original "Waterman" pens, which they are not. There- 
fore a decree will pass forbidding the use of "Idéal," of "Waterman," 
and of "A. A. Waterman & Co.," except in connection with the fol- 
lowing phrase or its équivalent, ail words to be written in letters of 
the same size, "not connected with the original 'Waterman' pens," 
Dr. A. Reed Cushion Shoe Co. v. Frew, supra. 



LAMPIIERE V. OREGON R. & NAVIGATION CO. et ni. 

(Circuit Court, E. D. Wasliington, E. D. October 13, 1911.) 

No. 1,551. 

1. COMMBBCE (§ 27*) FEDERAL EMPLOYER's LIABILITY ACT— CONSTRUCTION. 

To bring an employé of a railroad company within the Employer's Lia- 
bllity Act Aprll 22, 1908, c. 149, § 1, 3ô Stat. 65 (U. S. Comp. St. Supp. 
1909, p. 1172), wbicb provides that "every comimon carrier by railroad 
while engaged in commerce between any of the several states • * * 
shall be liable in damages to any person sufferlng injury while he is 
employed by such carrier in such commerce," etc., the company uiust 
hâve been engaged in interstate commerce, and the employé at the tinie 
of injury must hâve been employed in such commerce. 

[Ed. Note. — For other cases, see Commerce, Dec. Dig. § 27.*] 

2. Commerce (| 27*) — Employer's Liability Act— Employé Employed in In- 

terstate Commerce. 

A locomotive flreman employed by a railroad company engaged in 
interstate commerce while on tlie way from his home to a station for 
the purpose of taking a train to a distant point as part of a deadhead 
crew, there to fire an englue hauling an interstate train, is not employed 
in interstate commerce within the meaning of Employer's Liability Act 
April 22, 1908, c. 149, § 1, 35 Stat. 65 (U. S. Comp. St. Supp. 1909, p. 
1172), and there can be no reeovery thereunder for his death through 
the négligence of fellow servants. 

[Ed. Note. — For other cases, see Commerce, Dec. Dig. § 27.*] 

At Law. Action by P. L. Lamphere, as administrator of the estate 
of C. Roy Lamphere, deceased, and as the personal représentative of 
said deceased, against the Oregon Railroad & Navigation Company 
and the Oregon-Washington Railroad & Navigation Company. On 
demurrer to complaint. Demurrer sustained. 

W. H. Plummer, for plaintiff. 

W. W. Cotton, Ralph E. Moody, and Samuel R. Stern, for défend- 
ants. 

•For other cases ftee eame topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



LAMPHERE V*. OREGON E. 4 NAVIGATION CO. 249 

RUDKIN, District Judge. On the Ist day of December, 1910, C. 
Roy Lamphere, a résident of Tekoa, Wash., was in the employ of the 
Oregon Railroad & Navigation Company as a locomotive fireman. On 
the evening of that day he received orders from his superior officers 
to board a west-bound train at Tekoa, as a part of a deadhead crew, 
and to proceed thence westerly to a certain town, there to relieve an 
engine crew which had been constantly employed for more than 16 
hours on an engine hauling an interstate train. On the way from 
his home to the dépôt at Tekoa for the purpose of taking the train as 
directed, Lamphere was crushed between two cars and received in- 
juries from which he thereafter died. The présent action is prose- 
cuted by his personal représentative under the employer's liability act 
of 1908 (35 Stat. 65) to recover damages for his death, and the suffi- 
ciency of the complaint to bring the case within the provisions of that 
act is challenged by demurrer. 

[1] Section 1 of the act déclares that: 

"Every common carrier by railroad while engagea in commerce between 
any of the several states * * * sliall be liable in damages to any per- 
son suffering injury wlille he is employed by such carrier in such commerce, 
or, in case of the death of such employé to his or her personal représenta- 
tive," etc. 

Subséquent sections abrogate or materially modify the défenses 
which hâve heretofore been available to défendants in this class of ac- 
tions. 

It was conceded on the argument, by counsel for both parties, that 
the deceased was killed through the neghgence of his fellow servants, 
and that the complaint states no ground of recovery at common law. 
In view of this concession, it is perhaps unnecessary to consider that 
phase of the case ; but, in any event, the allégations of the complaint 
clearly show that the deceased and the servants whose négligence 
caused his death were fellow servants of a common master at the time 
of the injury, within the rule which has long prevailed in the fédéral 
courts. Dayton Coal & Iron Co. v. Dodd (C. C. A.) 188 Fed. 597, 
and cases cited. 

If a right of recovery exists in this case, therefore, it must exist by 
virtue of the above act of Congress. It will be seen at a glance that, 
in order to bring a case within the provisions of that act, two things 
must concur: First, at the time of inflicting the injury the railroad 
Company must hâve been engaged in interstate commerce; and, sec- 
ond, at the time of receiving the injury the injured employé must hâve 
been employed by the railroad company in interstate commerce. Such 
is the language of the act itself, and such is the construction it must 
receive at the hands of the courts in order to keep it within the pale 
of the fédéral Constitution ; for, whatever différences of opinion may 
hâve existed among the several judges of the Suprême Court, in the 
Employer's Liability Cases, 207 U. S. 463, 28 Sup. Ct. 141, 52 L. Ed. 
297, they were ail agreed that the power of Congress to regulate the 
relation of employer and employé, or of employés between themselves, 
under the commerce clause of the fédéral Constitution, is limited to 
employers engaged in interstate commerce and to their employés em- 
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ployed îti such commerce* Thus in the majority opinion, the présent 
Chief Justice said : , 

"The act then being addressed to ail common carriers engaged In Inter- 
state commerce, and Imposliig a, llabllity upon them in favor of any of thelr 
employés, wlthout qualification or restriction as to the business in whlch 
the carriers or their employés may be engaged at the time of the in jury, of 
necessity Includes subjects wholly outside of the power of Congress to reg- 
ulate commerce." 

Again, addressing himself to the argument that the language of 
the act should be restricted to railroads actually engaged in interstate 
commerce, and to employés actually employed in such commerce, the 
same learned judge said : 

"So far as the face of the st^tute Is coneerned, the argument is this: ïhat 
beeause the statute says carriers engaged in commerce between the states. 
etc., thérefbre the act should be interpreted as being exclusively applicable 
to the interstate commerce business and none other of such carriers, and that 
the words 'any enii)loyÇ,' as found In tlie statute, should beheld to mean 
any employé when such employé is engiiged only in interstate commerce. 
But this ^ouîd require us to write into the statute words of limitation and 
restriction not found in It." 

In his'dissenting opinion Mr. Justice Moody said: 

".\t the threshold I ni;ty say that I agrée that the Congress has not the- 
power dlrectly to regnlnte the purely internai commerce of the states, and 
that I nnderstand that to be the opinion of every member of the court." 

In his dissenting opinion Mr. Justice Harlan said : 

"Mr. Justice McKenjia and mysèlf are of opinion that It was withln the 
power of Congress to prescribe, as between an interstate commerce carrier 
and ils employés, the rule of liabillty establlshed by the act of June 11, 
1900. But wé do not concur in the interprétation of that act as giren In the 
opinion: delivered by Jlr. .Justice White, but thlnk that the act, reasonably 
and properly interpreted, applies, and should be interpreted as intended by 
Congress to apply, only to cases of interstate commerce and to employés 
who, at the titne of the particular wrong or Injury complained of, are en- 
gaged in such commerce, and not to domestic commerce or commerce com- 
l>letely internai to the state in which the wrong or injury oCcurred." 

In Adair v. United States, 208 U. S. 161, 177, 28 Sup. Ct. 277, 282 
(52 L,. Ed. 43.6), the court said: ; 

"So. in référence to îîmployer's Liabillty Caâes, 207 U. S. 463 [28 Sup. 
Ct. 141. 52 Ïj. Ed. 2971, decided at the présent term. In that case the court 
snstained the authority of Congress, under its power to regulate Interstate 
commerce, to prescribe the rule of liabillty, as between interst*ite carrier» 
and its employés in such Interstate commerce. In cases of personal injuries 
received by: employés while actually engaged in such commerce. The déci- 
sion on this point w;as placed on the ground that a rule of that charaeter 
wpuld hâve direct référence to. the conduct of interstate commerce, and 
wbuld, thei-efore, bë withln the competency of Congress to establlsh for com- 
merce aiiiong the states, but not as to commerce completely Internai to a 
State. Manifestly, any rule prescrlbed for the conduct of interstate commerce' 
in order to be withln the competency of Congress under its power to regu- 
late commercé aniong the states, must hâve some real or substantial relation 
to or connection with the commerce regulated." 

In St.iLouis, I. M. & S. Ry. Go. v. Conley, 187 Fed. 949, Judge 
Riner, speaking for the Circuit Court of Appeals for the Eighth Cir- 
cuit, said-;' . , , 
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"In considerlng the act of 1906 • ♦ • In the Employer's Llablllty 
«Cases, * • * the Suprême Court sustaiued the authorlty of Congress, 
under its power to régula te interstate commerce, to preseribe, the rule oJ" 
llability as between interstate carriers and their employés in sueh interstate 
commerce in cases of Personal injuries reeeived by employés while actually 
•engaged in such commei'ce, basing its conclusions, as we tmderstand the eàse, 
on t^he ground that a rule of that character would hâve direct référence to 
the conduct of interstate commerce, and would therefore be within the 
povvër of Congress to establish. But as the act included, not only this class 
of employés, but ail employés, many of whom were not actually engaged in 
the movement of Interstate commerce, It was held that Congress had ex- 
ceeded the power conferred upon it by the commerce clause of the Constitu- 
tion. The act of 1908 provides that every common carrier by railroad, while 
■engaged in interstate commerce, shall 'be liable in damages to auy person 
sufferlng injury while he is euiployed by such carrier in such commerce,' 
or in case of the death of sueh employé 'resultlng in whole or in part from 
the négligence of any of the offlcers, agents or employés of such carrier, or 
by reason of any defect or insufflciency due to Its négligence in its cars, 
engines, appliances, machlnery, track, roadbed, works, boats, wharfs or other 
equipment.' This statute is in dérogation of the common law, and it must be 
conceded that sueh statutes are to be construed strictly ; but, as suggested 
by Chief Justice Parker in Gibson v. Jenney, 15 Mass. 205, 'they are also 
to be construed sensibly and wlth a view to the object aimed at by the Lég- 
islature.' The primary object of the aet was to promote the safety of em- 
ployés of railroads while actively engaged in the movement of Interstate 
commerce, and is well ealculated to subserve the interests of such com- 
merce by affording sucli protection ; tbere belng, as it seems to us, a sub- 
stantial connection between the object sought to be attained by the act and 
the means provided to accomplish that object." 

While the statute is in dérogation of the common law and must be 
strictly construed, it is nevertheless apparent that Congress intended to 
exert its authority over the subject-matter embraced in the act to the 
fullest extent, and it is the duty of the courts to bring within its pro- 
tection every employé of interstate railroads who can justly be said to 
be employed in interstate commerce at the time of receiving an injury. 
But giving to the statute this broad and libéral interprétation, it is 
still manifest that a vast majority of the army of men employed by 
the interstate railroads of the country in their différent departments 
are so remotely and indirectly connected with the movement of inter- 
.state commerce that it is without the power of the fédéral govern- 
ment to regulate their relations to their employers or to each other. 
Men engaged in the manufacture of ties or steel rails which may ul- 
timately be used in the construction of interstate railroads are not em- 
ployed in interstate commerce. Men employed in the building of cars 
or in the construction of railroads fall within the same category. It 
would also seem that men employed in the repair of engines or cars 
which hâve been removed from the service, or in the gênerai mainte- 
nance or repair of railroads used indiscriminately in intrastate and in- 
terstate commerce, are not employed in interstate commerce, althoiigh 
there is a diversity of opinion on this question. Pederson v. Dela- 
ware, L. & W. R. Co. (C. C.) 184 Fed. 737, and cases there cited. 

To hold that persons so generally employed are employed in inter- 
state commerce would seem to be an unwarranted invasion of the po- 
lice power of the state under the guise of commercial régulations. 
There is no real or substantial relation between such employments and 
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the commerce regulated. Adair v. United States, supra. As said in 
the Conély Case, supra, the primary object of the act was to promote 
the safety of employés o£ railroads while actively engaged in the move- 
ment of interstate commerce, and it may well be doubted whether the 
provisions of the act can be extended so as to include employés not so 
engaged. It would be unwise and impracticable to attempt in ad- 
vance to draw an arbitrary line between those who are employed in 
interstate commerce and those who are not, as each case dépends in a 
large measure upon its own circumstances, and such questions must be 
met and solved as they arise. 

[2] For the purposes of this case, I deem it sufficient to say that 
a locomotive fireman is not, while on the way from his home to the 
dépôt, for the purpose of taking a train to a distant point, as a part 
of a deadhead crew, there to fire an engine hauling an interstate train, 
employed in interstate commerce. Indeed, he is not employed in com- 
merce of any kind. His employment is only constructive at best, and 
such employment does not satisfy the requirements of this act. 

The demurrer is therefore sustained, and the case will be stricken 
from the trial calendar, where it was placed subject to the ruHng on 
the demurrer. 



TUIîK et al. v. ILLINOIS CENT. R. CO. 
(District Court, W. D. Kentucky. February 3, 1012.) 

1. Removal of Causes (§ 12*) — Court to Wiiioii Cause may be Removed. 

Under Judiclary Act March 3, 1875, c. 137, § 1, 18 Stat. 470 (U. S. 
Conip. St. 1901, p. 508), which provicies that, "where the .iurisdiction is 
founded only on the fact that the action is between citlzcns of différent 
States, suit should be brought only jn the district of the résidence of ei- 
ther the plaintiff or the défendant," an action removed to the fédéral 
court in a district in which neither party résides should, on pîalntifE's 
motion, be remanded. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 32, 
33 ; Dec. Dig. § 12.*] 

2. ASSIGNMENIS (§ 24*) RiOHT OF ACTION— ToRT. 

A right of action for damages for causing a lire is not assignable by 
the owner to the Insurance company, which bas pald the loss. 

[Ed. Note. — For other cases, see Assignments, Cent. Dig. § 44; Dec. 
Dig. § 24.*] 

3. Removal of Causes (§ 30*) — Diverse Oitizenship— Nominal Pakty. 

An Insurance company, which had paid a lire loss so far as covered 
by its policy, brought a suit in the state court against a railroad, al- 
légea to hâve caused the loss. in the name of the insured, suing for its 
benefit and In its own name, which was removed to the fédéral court on 
the ground of divers! ty of cltizenship. The insured resided in the fédéral 
district to which the suit was removed, but the Insurance company and 
the railroad resided elsewhere. Held that, as the cause of action was 
not assignable, the Insurance company was a mère nominal party, and 
was not entitled to hâve the suit remanded. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. § 70; 
Dec. Dig. § 30.*] 

•For other cases see same topio & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Action by J. W. Turk, suing for the use and benefit of the Insur- 
ance Company of North America, and the Insurance Company of 
North America, against the Illinois Central Railroad Company. On 
motion to remand to state court. Overruled. 

J. F. Nichols, Shelburne, Flexner, Campbell & Gordon, and Ro- 
wan Hardin, for plaintifïs. 

Rabbins & Thomas, J. E. Kane, and Trabue, Doolan & Cox, for de- 
fendant. 

EVANS, District Judge. The plaintiffs move to remand the ac- 
tion to the Carlisle circuit court. The facts are very simple. Turk 
was the owner of a certain warehouse at Bardwell, Carlisle county, 
Ky., in which grain and other things were stored. It is alleged that 
the défendant railroad company negligently set fire to the warehouse 
on January 17, 1911, whereby it and its contents were destroyed to 
the injury of the plaintifïs in the sum of $6,747.82. On January 13, 
1911, Turk had taken out a policy of insurance on the warehouse and 
its contents for the sum of $5,000 in the Insurance Company of North 
America. After the fire an adjustment was made of the loss covered 
by the policy, and the insurance company paid Turk $4,602.82, the 
amount ascertained to be due, and the policy was then assigned to the 
insurance company that had issued it and had stipulated therein to pay 
the sum indicated. Both Turk and the insurance company are joined 
as plaintifïs in the action, and they pray for judgment against the de- 
fendant for $6,747.82, the damage alleged to bave been sustained, of 
whicTi $4,602.82 is to go to the insurance company, and the balance, 
$2,145, is to go to Turk. Turk is a citizen of Kentucky, the insurance 
company is a citizen of Pennsylvania, and the défendant railroad com- 
pany is a citizen of Illinois, doing business in Kentucky, and operating 
its railroad in Carlisle county, and through the town of Bardwell ; its 
track passing near the warehouse. 

[1] It is apparent that the citizenship of the parties is diverse, but 
it is insisted by the plaintifïs that this court couldi not bave acquired 
jurisdiction of the action if it had been brought hère originally, and 
therefore cannot do so now, because of that clause of section 1 of the 
judiciary act of March 3, 1875, as amended at several later dates (U. 
S. Comp. St. 1901, p. 508), which provides that: 

"Wliere the jurisdiction Is founded only on the fact that the action Is 
between cltlzens of différent states, suit should be brought only in the dis- 
trict o( the résidence of elther the plaintlff 6r the défendant" 

This clause of the section bas often been the subject of considération 
by the courts. The definite resuit has been an interprétation of it 
which excludes the idea of mère jurisdiction as such, and limits it to 
venue, f rom which it is held to follow that only the right or personal 
privilège exists of claiming that the suit was brought in a wrong dis- 
trict. If neither party réside in that district, the venue may be ob- 
jected to by the party sued ; or if the suit be brought in a state court, 
the plaintiff, after removal, may object in the fédéral court. In short, 
both parties in such a case must consent to proceeding in the fédéral 
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court. If the plaintiff sues in the wrong fédéral district, he, of course, 
thereby expressly conscrits to its jurisdiction ; and if the défendant 
does not object, he impliedly consents, and the question is closed. If 
the suit is brought in a state court, and the défendant removes it, he 
thereby consents to the venue andi to the jurisdiction of the court to 
which the removal is made ; but in that event the plaintiflf has not con- 
sented until he does something to manifest it, and until then he may 
move to remand the case. This consent, of course, is not regarded as 
conîerring jurisdiction when none exists, but as having respect to ven- 
ue only — ^the locality or district in which the suit is brought. Ex 
parte Wisner, 203 U. S. 449, 27 Sup. Ct. 150, 51 L. Ed. 264; Smith v. 
Lyon, 133 U. S. 315, 10 Sup. Ct. 303, 33 L. Ed. 635; In re Moore, 
209 U. S. 509, 28 Sup. Ct. 585, 706, 52 L. Ed. 904; Western Loan, 
etc., Co. v. Butte & Boston, etc., Co., 210 U. S. 368, 28 Sup. Ct. 720, 
52 L. Ed. 1101; In re Winn, 213 U. S. 458, 29 Sup. Ct. 515, 53 L. 
Ed. 873. 

By their motion to remand the plaintiffs hâve suiificiently manifested 
their objection to proceeding in this district and in this court, and) if 
nothing further appeared their motion would be sustained. But as 
other material facts do appear, we are brought to the question which 
furnishes the real test of the right to remove. If the insurance Com- 
pany had not been joined as a plaintiff, then, as Turk is a citizen and 
also a résident of Kentucky, and as the défendant raiiroad company is a 
citizen of Illinois, of course, the provisions of the clause of section 1 
of the judiciary act which we hâve copied would be met, and the right 
of the diefendant to remove the action would be entirely clear. Does 
the joinder of the insurance company, under the circumstances dis- 
closed by the record, change that resuit? 

[2] The property destroyed was owned by Turk, and by him alone. 
It was destroyed by the alleged tortious act of the défendant. With 
the cause of action thus arising in Turk's favor alone the insurance 
company was not concerned. By a contract between it and Turk, with 
which the défendant had no concern, it had agreed to indemnify Turk 
against loss by fire to the extent of $5,000. It discharged that obliga- 
tion, and by a somewhat curions arrangement the writing which evi- 
denced it was assigned by Turk to the insurance company which made 
it. By this arrangement nothing could be meant, except that the con- 
tract was satisfied and extinguished by the payment it called for. 
Certainly it was not kept alive in such.a way as to vest in the insur- 
ance company any right to recover thereon against the raiiroad com- 
pany, which was in no way a party to it, nor in any wise obliged by 
its terms or interested in it. In légal effect the person making the 
contract had performed its stipulations, and it was delivered up to it 
accordingly. It was thereafter functus officio. A right of action for 
damages for a tort is not assignable, either in whole or, as was hère 
attempted, in, part. The insurance company, therefpre, previous to 
the so-called assignment to it of its own obligation to pay (if such it 
can be called, even in the most libéral sensé), was not in any wise en- 
titled to sue the raiiroad company for a wrong donc Turk, and the so- 
called assignment could not create such a right against the défendant. 
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The so-càlled assignment to the insurance company of its own obliga- 
tion to pay was wholly inept for any purpose, except as évidence of an 
extinguishment of the obligation. 

[3] It may be that Turk desires that the insurance company shall 
hâve à part of what he may recover against the railroad company, and,. 
indeedi, as between them, the insurance company may be entitled to it ; 
but that is a question with which the défendant has no concern, and 
certainly neither that désire nor any duty of Turk to the insurance 
company créâtes a cause of action in its favor against the railroad 
company. Without a cause of action in its own behalf, it has no right 
to join as a plaintifï. Its name might be stricken out as a plaintifï, 
without any effect on the suit or its rights. It is, therefore, a mère 
nominal party. Nor can that désire of Turk, nor even his possible 
duty to dévote some part of any recovery he may achieve to the pay- 
ment of what he may personally owe the insurance company, so affect 
the case as to require that we should treat the insurance company as 
anything more than a nominal plaintifï, and as one who should not be 
permitted to intrude into a suit into which he can hâve no right to 
come, in such way as to prevent the exercise by the défendant of its 
right to remove, which would otherwise be clear. In efïect, the in- 
surance company is seeking to protect or secure a claim it has against 
Turk only, to wit, a claim to be reimbursed by him, if he also gets com- 
pensation from the dlefendant. That is done as far as may be by Turk 
stating in the pétition that in part he is suing for its benefit. Merely 
doing that is harmless to the défendant, who is not concerned in the 
question of how any recovery may be divided; but making the in- 
surance cornpany a plaintifï goes f urther, and puts it in the attitude of 
itself seeking relief against the défendant, to which obviously it has 
no légal right. No citation of authorities is necessary, as thèse prop- 
ositions seem to be obvious. Indeed, in a suit by the owner of prop- 
erty against one who negligently and wrongfully destroyed it, there 
may be grave doubts of the propriety of inserting in the owner's péti- 
tion allégations in respect to subséquent transactions between the own- 
er and an insurance company, whereby the amount of indemnity prom- 
ised in some contract by the latter was adjusted and settled without 
the présence of the tort-feasor. Such allégations may be altogether 
impertinent, and proof of them inadmissible. 

It results that the motion to remand must be overruled. 



SMITH V. NATIONAL BANK OF D. O. MILLS & CO. 

(Circuit Court, D. Nevada. April 18, 1910.) 

Dépositions (§ 68*) — Original Documents— Duty of Witness to Attacu. 
Bev. St. i 869 (U. S. Comp. St. 1901, p. 665), provides for the taklng of 
a déposition of a witness in a fédéral district or territory other than 
that in which the suit is pending, declaring that If the witness after be- 
Ing served with subpœna falls to produce to the commissloner any paper, 
writirig, written instrument, book, or other document being in hls pos- 
session or power and descrlbed in the subpœna requiring such produc- 

•For other cases see same toplc & S number in Dec. & Am. Diga. 1907 to date, & Rep'r Indexe» 
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tlon, and suck fallure is proved to the satisfaction of tlie judge, he raay 
:proceed to enfoi-ce obédience of the subpœna or punish tbe disobedlence 
In llke manner as any court of the United States may proceed in case 
; of disobedlence to like process issued by the court, and that when any 
such paper, writing, etc., is produced to the cômmissionei-, he shall at the 
cost of the party requiring the same cause to be made a correct copy 
thereof, or of so much thereof as may be requlred by either of the par- 
ties. BeU, that such section exclusively deflned the limitations of the 
powers of the commissioner appointed to take dépositions in a fédéral 
district other than that In whlch the suit was pending, and hehee, whlle 
the witness was bound to sign the déposition when completed, he was not 
required to surrender possession of a draf t and letters of instructions 
concerning which the suit was brought, so that the original iuight be at- 
tached to the déposition ; the party taking the déposition being at most 
only entitled to eertifled copies thereof. 

[Ed. Note. — For other' cases, see Dépositions, Cent. Dlg. §§155-157; 
Dec. Dig. § 68.*] 

Action by Bertha Smith against the National Bank of D. O. Mills 
& Co. On pétition to punish one Taylor for contempt. Denied. 
See, also, 191 Ked. 226. : 

Mack & Green, for petitioner. 

Cheney, Massey & Price, for respon dent. 

FARllINGTON, District Judge. This cause is now pending in the 
Circuit Court of the United States for the Northern District of Cali- 
fornia; In its aid a subpœn,a duçes tecum was issued out of this court 
requiring George H. Taylor, assistant cashier of the Washoe County 
Bank, to appear before J. L,. Vân Derworker, a notary public, at Reno, 
Nev,, and there to produce certain letters and instructions and a draft 
sent by the National Bank of D. O. Mills to said Wàshoe County Bank, 
directing the latter to collect the sum of $4,779.75 from the State Bank 
& Trust Company for the said Bertha Smith. At the time specified 
Mr. Taylor appeared before the notary, and produced the required 
documents. His testimony, being taken and transcribed, was by him 
corrected and declared to be correct. The 16 documents produced by 
this witness were not only read into the évidence, but were nurribered 
and marked as plaintiflf's exhibits, but Mr. Taylor refiised to sign the 
déposition, unless the exhibits were returned to him. This màtter now 
comes before the court on a rule requiring Mr. Taylor to show cause 
why he should not be compelled to sign said déposition, and be pun- 
ished for refusing to do so, and also required to pay the costs of this 
proceeding. 

Plaintiff allèges that défendant employed the Washoe County Bank 
as its agent to" collect said $4,779.75 from the State Bank & Trust 
Company, that the monéy was so collected, and that she will be unable 
to establish thèse facts without the testimony of the said Taylor and 
the 16 exhibits now in the custody of the notary. Mr. Taylor swears 
that the exhibit? in question are the property of the Washoe County 
Bank; thatat the hearing beforç the notary he objected to any mark- 
ing or numbering of the exhibits,. and only parted with the actual pos- 
session of the same to enable the stenographer to make correct copies, 
with the clajm and expectation that the originals would be returned 

•For other cases see same toplc & § number in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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as soon as this purpose was accomplished. Mr. Taylor also states in 
his affidavit that the bank of D. O. Mills & Co. daims that the Washoe 
County Bank is liable to it for any judgment or damages which the 
plaintiff may recover in said action, and consequently the possession 
of said exhibits by said Washoe County Bank is necessary for its pro- 
tection. 

The déposition hère was taken under sections 863, 864, 865, and 
869 of the Revised Statutes of the United States (U. S. Comp. St. 
1901, pp. 661, 663, 665). Section 869, which contains the only pro- 
visions relative to the power of a fédéral court to compel the produc- 
tion of documentary évidence to be used on the trial of a cause pend- 
ing in another jurisdiction, reads as foUows: 

"When elther party in such suit appUes to any judge of a United States court 
In such district or territory for a subpœna eommandlng tbe wltness, thereln 
to be named, to appear and testlfy before said comralssioner, at the tlme and 
place to be stated in the subpœna, and to brlng with him and produce to such 
commissioner any paper or vvritlng or wrltten instrument or book or other 
document, supposed to be In the possession or power of such wltness, and 
to be deso.rlbed in the subpœna, such judge, on belng satisfled by the affidavit 
of the person applying, or otherwise, that there is reason to belleve that such 
paper, wrlting, wrltten instrument, book or other document Is In the posses- 
sion or power of the wltness, and that the sanie, if produced. would be com- 
pétent and material évidence for the party applying therefor, may order the 
clerk of said court to issue such subpœna accordlngly. And If the wltness, 
after belng served with such subpœna, fails to produce to the commissioner, 
at the time and place stated in the subpœna, any such paper, writlng, wrltten 
instrument, book, or other document, Ijelng in his possession or power, and 
described in the subpœna, and such failure is proved to the satisfaction of 
said judge, he may proceed to enforce obédience to said process of subpœna, 
or punish the dlsobedience in like manner as any court of the United States 
may proceed in case of dlsobedience to like process Issued by such court. 
When any such paper, writlng, written Instrument, book, or other document 
is produced to such commissioner, he shall, at the cost of the party requlring 
the same. cause to be mode a correct copy thereof, or of so much thereof as 
shall be requlred by elther of the parties." 

Congress having legislated so fully and minutely on this subject, 
it must be held that the power and authority of this court, and of the 
notary, are defined and limited by the statute. "Where Congress has 
legislated upon a matter of practice for the fédéral courts, such légis- 
lation becomes the sole and suprême guide." United States v. Na- 
tional Lead Co. (C. C.) 75 Fed. 94; Gregory v. Chicago, Milwaukee 
& St. Paul R. R. (C. C.) 10 Fed. 529. 

The witness may be compelled to appear to testify, and to produce 
documents in his power or possession, provided the same are material 
and compétent évidence in behalf of the party applying therefor. The 
statute does not say that the witness may be compelled to produce 
documents in another jurisdiction, or in the court where the action 
is pending. The production which can be compelled is the production 
to the notafy taking the déposition at the time and place mentioned 
in the subpœna. The statute seems to confer no authority to interfère 
with the witness' possession and control of documents other than 
such as is.requisitp to enable the notary, or other officer before whom 
the déposition is being taken, to cause to be made correct copies of 
193 F.— 17 
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sufh doGuments, or of so much thereof as may be required by either 
of the parties. 

Plaintiiï insists very strenuously that the exhibits in question must 
be attached to the déposition by the notary public, and forwarded to 
the court in California where the action is to be tried, and that this 
court should make an order to that eiïect. While it is apparent that 
actual inspection of the exhibits by the trial court may be of great ad- 
vantage to plaintifï, my attention has not been called to any authority, 
statutory or otherwise, which çonfers upon this court authority to 
compel such action on the part of the officer taking the déposition, or 
to coerce the witness to surrender thèse documents in order that they 
may be removed into another jurisdiction. Thèse views are sustained 
by the following cases: Easton v. Hodges, 8 Fed. Cas. 271, No. 4,258; 
Clark V. Houghton et al., 12 Gray (Mass.) 38, 43 ; Binney v. Russell, 
109 Mass. 55 ; Hauenstein v. Gillespie, 7Z Miss. 742, 19 South. 673, 
55 Am. St. Rep. 569. 

In Clark V. Houghton, supra, the court said: 

"A party is not bound to send original documents ont of tlie commonwealtli 
to be proved by subscrlblng witnesses. The risk that they may be lost, ob- 
literated, or mutllated in the course of transmission is one of the main rea- 
sons on which the exception to the rule dispenslng with the testimony of at- 
testing witnesses who are out of the state is founded." 

In Binney v. Russell, supra, a witness whose déposition was being 
taken in New York for a cause pending in Massachusetts produced a 
license, but refused to annex it to his answers. The witness annexed 
a copy which he swore was correct. The Suprême Court of Massa- 
chusetts held that this copy was correctly admitted in évidence, and 
that the refusai of the witness to annex the original license was rea- 
sonable. 

The witness Taylor is therèfote ordered to affix his signature to 
the déposition forthwith, but, as the limit of the court's authority over 
the documents has been reached, no order will issue directing the 
notary to attach the exhibits to the déposition. 



UNITED STATES r. WAITB. 

district Court, D. lijeyada. July 2T, 1909.) 

No. 1,293. 

Cbiminal Law (^ 1092*)— BiLi, 0» Exceptions— Time— Extension— Rules.' 
Défendant havinÇibeen convieted on June 26, 1909, of maklng and 
forglng an indorsejnént on an obligation of the United States, af ter a 
trial in which he introduced. ho évidence, but relied éntirely on a novel 
question of la'w, sentence was dela^ed that he might prépare a motion 
for new trial» and was not pronounced until July 10, 1Ô09. Défendant 
asked,fbr2()days in which to prepai-e and présent 9, blll of exceptions, 
and an order, to that eiïect, was granted. The officiai stenographer, dur- 
Ing all'of the 10 days and ùp to July lOth, was eng^ged almost contiii- 
ually M court in reporting otlier casés, and, as the necessary data for 

'for otber càisés se» sâme toplc & \ Numbbr In Dec. & Am. Digs. 1907 tp date, £ Rep'r Indexés- 
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the bill of exceptions could only be obtained from her, the préparation 
of the bill was not delayed by the inadvertence o( counsel in falling to 
prépare the same. On July 13th they applied for an order, to be entered 
nunc pro tune as of July 6th, granting them 40 days from that date with- 
in which to prépare, serve, and file a bill of exceptions, and that de- 
fendant be relleved from the conséquences of delay and default in falling 
to ask fer additional tlnie within 10 days after verdict. Held, that rule 
22, providing that a bill of exceptions must be prepared in form and pre- 
sented to the judge within 10 days after verdict, and In default thereof 
the exceptions wlU be deemed waived, was nierely directory, and did 
not preclude the court, under the circumstances stated, from granting 
additional time after the original time had expired. 

[Ed. Note. — For other cases, see Criininal Law, Dec. Dig. § 1092.*] 

George C. Waite was convicted of falsely making and forging an 
indorsement on an obligation of the United States, and he applies for 
time to prépare and présent a bill of exceptions. Granted. 

Samuel Platt, U. S. Atty. 

Robert Richards and L. B. Fovvler, for défendant. 

FARRINGTON, District Judge. June 26, 1909, the above-named 
défendant was by verdict of a jury in this court found guilty of falsely 
making and forging an indorsement upon an obligation of the United 
States. Immediately after the verdict there was some discussion as 
to granting time for such further proceedings as défendant might de- 
sire. The court intimated that time would be given, but no formai 
order to that efifect was asked or made, except that a subséquent date 
was fixed for pronouncing judgment, in order that défendant might 
hâve time to prépare his motion for new trial. July 10, 1909, sen- 
tence was pronounced. Défendant then asked 20 days within which 
to prépare and présent a bill of exceptions. An order to that effect 
was made over the objection of counsel for the government. By mo- 
tion filed July 13th défendant now asks an order to be entered, nunc 
pro tune as of July 6th, granting him 40 days from that date within 
which to prépare, serve, and file his bill of exceptions, and that he 
be thus relieved from the conséquences of his delay and default in 
failing to ask for additional time within 10 days after verdict. 

The affidavits filed and oral testimony ofïered in support of the mo- 
tion show that counsel, in the press of other business, overlooked the 
rule under which they were required to présent their bill of exceptions 
or apply for additional time within 10 days after verdict. The offi- 
ciai stenographer of the court during ail of the 10 days, and up to the 
lOth day of July, was engaged almost constantly in court in reporting 
other cases ; and, as the necessary data for the' bill of exceptions 
could only be obtained from her, the préparation of the bill was in 
no wise delayed by the inadvertence of counsel. There is nothing 
which évinces bad faith on the part of counsel, nor does it appear 
that granting the order will work any injustice. On the trial défend- 
ant introduced no évidence. The whole case turned on a question of 
law. That question is novel, and of such importance that it ought to 
be passed on by the appellate court. If defendant's counsel were 
guilty of négligence, under the circumstances it was not inexcusable. 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Rule 22 of this court déclares that the bill of exceptions must be 
prepared in form and presented to the judge within 10 days after ver- 
dict, and in default thereof the exceptions will be deemed waived. It 
is conceded that at any time within 10 days after verdict the judge 
has power to grant a reasonable extension of time. But, having per- 
mitted the 10 days to expire without action, it is now urged that the 
court is powerless to relieve défendant from the conséquences of his 
default. This question has already been settled for this jurisdiction 
in Marye v. Strouse (C. C.) 5 Fed. 494, 498, where Judge Hillyer says : 

"Notwlthstandlng the rule of this court prescribing the time within whieh 
bllls of exception must be drawn up, it Is undoubtedly within the power of 
the court to except a partlcular case from Its opération whenever it Is just 
to do so." 

The fact that sentence was deferred until July lOth to enable de- 
fendant to move for a new trial, and that formai notice for a new 
trial was made and on the lOth day of July overruled, is a circum- 
stance which should be considered. Had that motion been granted, 
the bill of exceptions would hâve been entirely unnecessary. 

In Southern Pacific Co. v. Johnson, 69 Fed. 559, 16 C. C. A. 317, 
verdict was rendered June 18, 1893. Seven days later notice of mo- 
tion for new trial was given. Ninety days later the motion was over- 
ruled, and a bill of exceptions was presented and settled. There were 
no orders of court or stipulations between parties extending time 
within which to présent the bill of exceptions. Nevertheless Judge 
Hawley allowed the bill of exceptions, and his action was sustained 
on appeal as a proper exercise of discrétion. The court declared that 
the rules fixing time within which bills of exception are to be presented 
are merely directory. They "do not control absolutely the action of 
the judge. * * * jjg jg at liberty to départ from their terms to 
subserve the ends of justice." This discrétion in a proper case may 
be exercised at any time within the term the judgment is rendered. 
Without deciding that the mère pendency of a motion for new trial 
opérâtes ipso facto as an extension of time, the Court of Appeals held 
that it was a circumstance proper to be considered by the judge in the 
exercise of his discrétion, and in that case it was a sufficient reason 
why the action of Judge Hawley in settling and certifying to the bill 
of exceptions should be sustained. 

On the authority of thèse two décisions I shall grant def endant's mo- 
tion. The order will be entered accordingly. 



In re HOLMBERG'S ESTATB. 

(District Court, N. D. Californla, S. D. January 15, 1912.) 

Seamen (i 32*) — Effects— RiQHT to Possession. 

The treaty wlth Sweden (Treaty Séries No. 537) by article 14, pro- 
vides that, In the event of any citizen of elther Sweden or the United 
States dying without will In the terrltory of the other, the consul gên- 
erai, consul, vice consul gênerai or vice consul of the country to which 
the seaman belongs shall, so far as the laws of eaeh country will pev- 

*£'or otlier cases see same topio & i numbek in Dec. & Am. Dige. 1907 to date, & Rep'r Indexes 
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mit, and pencliiia; the appointment of an administrator, and iintil let- 
ters of admlnisti'ation hâve been granted, take charge of the property 
left by the deeeaswl for the benefit of hls lawful heirs and creditors, 
and hâve the rlght to be appointed administrator of his estate. Code 
Clv. Proc. Cal- § 13C5, after specifically enumerating certain persons to 
vvhom administration sfiall issue and the order in which they are en- 
titled thereto, provides that letters mav be granted to any person le- 
gally compétent. Rev. St. U. S. § 4544 (U. S. Comp. St. IfKtl, p. 3086), 
provides that, when a seaman dies intestate and his assets do not ex- 
ceed $300, they shall be paid into the Circuit Court, and may by the 
court be ordered delivered to any claimants who may prove themselves 
either to lie widow or ehiidren, or be entltled to the effects of de- 
ceased under hls wlll, or nuder any statute or common law, or be en- 
titled to procure probate or take out letters of administration or con- 
firmation, though no such letters hâve been taken out. Held, that slnce 
it Is not necessary, to meet the requirements of section 4544, that an 
applicant for the property of a deceased seaman shall appear to bave 
the exclusive rijrht to administer, where a seaman, who was a subject 
of the king of Sweden, dled in the United States, and his property was 
turned into the reglstry of the Circuit Court as provided, the Swedish 
consul, l.eing autUorized to administer the assets of his estate under 
the treaty, was comiietent to receive such assets. 

[Ed. Note. — For otlier cases, see Seamen, Cent. Dig. §§ 215-217; Dec. 
Dig. § 32.*] 

In the matter of the estate and effects of A. Holmberg, a deceased 
seaman. On application of the Swedish consul to hâve the decedent's 
moneys and effects delivered to him. Granted. 

E. Lyders, for petitioner. 

VAN FLEET, District Judge. This is an application to the court 
by the consul of his majesty, the king of Swedén, to hâve paid over 
and delivered to him, in his officiai capacity, the money and effects 
heretofore, in pursuance of the provisions of the Revised Statu tes 
(section 4538 et seq. [U. S. Comp. St. 1901, p. 3083]), turned into 
the registry of this court, belonging to the above-named deceased, a 
native and subject of the kingdom of Sweden, serving at the time 
of his death as a seaman on board an American merchant vessel, and 
leaving no will or known relatives or next of kin in this country. 

The only question arising is whether the applicant is one entitled 
under the law to receive the property in question and give due ac- 
quittance therefor. Section 4544, R. S. (page 3086), so far as perti- 
nent to the inquiry, provides: 

"If the money and effects of any seaman or apprentlce paid, remitted, or 
delivered to the circuit court, including the moneys recelved for any part 
of his effects which bave been sold, either before delivery to the circuit 
court, or by its directions, do not exceed in value the sum of three hundred 
dollars, then, subject to the provisions hereinafter contained, and to ail such 
déductions for expenses incurred in respect to the seaman or apprentlce, 
or of his money and effects, as the said court thinks fit to allow, the court 
may pay and deliver the said money and effects to any claimants who eau 
prove themselves either to be his widow or ehiidren, or to be entitled to 
the effects of the deceased under his will, or under any statute, or at com- 
mon law, or to be entitled to procure probate, or take out letters of admin- 
istration or confirmation, although no probate or letters of administration 
Of coiiïrniation hâve been taken out, and shall be thereby dlscharged from 

-Fi,." other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ail further llabillty in respect of the money and effeets so pald and deliv- 
ered." 

The facts do not bring the applicant within the terms of this section 
as entitled to receive the surrender of the property, unless he cornes 
within the désignation of one "entitled to take out letters of adminis- 
tration or confirmation" upon the estate of the deceased. In this 
respect the existing consular convention or treaty between this gov- 
ernment and Svveden (Treaty vSeriés No. 557) has this provision in 
article 14 : 

"Iri the event of any citizens of either of tUe two contracting parties dy- 
ing without wlU or testament, in the territory of the other contracting par- 
ty, the consul gênerai, consul, vice consul gênerai, or vice consul shall, so 
far as the laws of each country will permit and pending the appointment 
of an administrator and until letters of administration hâve been granted, 
take charge of the property left by the deceased for the benefit of his lavi^- 
ful heirs and creditors, and, moreover, hâve the right to be appointed as 
administrator of sueh estate." 

While the statute of California does not expressly make ehgible or 
provide for the appointment of the représentative of a foreign gov- 
ernment, as such, as an administrator, it does provide (C^ C. P. § 
1365), after the spécifie enumeration of certain persons to whom let- 
ters shall issue, and the order in which they are entitled thereto, that 
they may be granted to "any person legally compétent." Since the 
provisions of a treaty become a part of the law of the land, and are 
binding and obligatory upon the states, I am of opinion that the above- 
recited stipulation in our convention with Sweden has the effect to 
bring the applicant within the category of those "legally compétent," 
under the statutes of California, to receive a grant of letters. 

It is not necessary, to meet the requirements of section 4544, that 
the applicant shall appear to hâve the exclusive right to administer, but 
only that he shall be eligible to "take out letters"; and it is therefore 
unnecessary to détermine whether the effect of the treaty would be 
such as to give him a first or paramount right thereto. It is enough 
to hold that he is, within the statute, one entitled to hâve the money 
and eflfects of the deceased paid and delivered to him, and the court 
be thereby "discharged from ail further liability" therefor. The ob- 
vions purpose of the statute is to provide a brief. informai, and sum- 
mary method of disposing of the money and effects of the class to 
which it relates, where they do not exceed in value the amount speci- 
fied, in such manner as to reach those eventually entitled thereto, 
with the greatest expédition and the least expense, without the neces- 
sity of formai administration ; and the provision of the treaty is in 
keeping with this purpose. 

The application will be granted. 
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UNITED STATES v. DOMINGOS. 
(Circuit Court, N. D. Florlda. Deceniber 2, 1911.) 

Seamen (§ 34*) — SnAXGiiAiixG— Information— SuFFiciENCY. 

Cr. Code, § 82 (Act March 4, 1909, c. 321, 35 Stat. 1103 [U. S. Comp. 
St. Supp. 190!), p. 1414]), provides that "whoever with intent tliat any 
person shall perforni service or labor of any Icind on board any vessel 
* * * sliall procure or induce, or attempt to procure or induce, an- 
other by force or threats or by repre.seutations wlilch he knows or be- 
lieves to be untrue, or wiiile the person so procured or Induced is in- 
toxicated or uiider the influence of any drug, to go on board of any sucli 
vessel to perforni service or labor tliereon, shall be fined," etc. Held, 
that the essential élément of the offense is tal'iing aboard any person 
who has beeu procured or Induced by force or threats or by false repré- 
sentations to enter the service of the vessel, and an information which 
failed to charge that a person taken aboard in an iutoxicated condition 
was procured or induced by force or threats or by false représentations 
to enter such service was deniurrable. 

[Ed. Note.— For other cases, see Seamen, Cent. Dig. §§ 220-231; Dec. 
Dig. § 34.*] 

Criminal prosecution by the United States against Joe Domingos. 
On demurrer to information. Demurrer sustained, and defendantdis- 
charged. 

It appears from the adniitted facts that the défendant, ,Toe Domingos, is 
the proprietor of a sailors' boarding house in the city of Pensaeola, and 
by trade or profession what is commonly known as a "sailor runner," or 
"crimp," and from time to time furnishes to vessels in port seamen engaged 
in the foreign and domestic trade. The seaman William Mitchell, who claims 
that he is an Irishman and a British subject, was a boarder at défendants 
boarding house, and was taken by the défendant to the consul, representing 
the R«public of Uruguay, where he signed shipping articles to perform 
service on board the Uruguayan steamship Oriental then about to départ on 
a foreign voyage. After signing the articles, he procured some necessary 
clothing at an establishment in the city, and, accompanied by the défendant, 
proceeded to the water front for the purpose of going out to the Oriental, 
and upon arrivai at the boat landing on the water front was in an into,N:- 
icated condition. In fact, he was so intoxleated that upon arrivai at the 
vessel he was holsted aboard the ship by combined efforts of the défendant, 
a boatman, and the ship's tackle. He was placed in the forecastle of the 
ship, where he spent the night, and the next morning made complaint to 
the master of the vessel, and objected to remaining on board and continu- 
ing the voyage, for which he had sigued articles. The master of the Ori- 
ental, not being famillar with the Bnglish language, sent Mitchell ashore 
to the consul. It is admitted that the consul would testlfy that at the time 
Mitchell signed the articles he showed signs of drinklng, but was not at 
that time intoxleated to the extent that he did not understand the nature 
and obligations of the contraet of shipping that he signed. No adyance of 
money had been made on account of the ship to the sailor or the défend- 
ant before or at the time the Information was filed. A hearing was had 
bef ore the United States commissioner in which the above facts weré de- 
veloped. Upon the matter belng reported to the United States attorney, he 
applied to the court for leave to file an information, which was granted, to 
which Information the defendaht's attorney flled a demurrer. 

Fred C. Cùbberly, U. S. Atty., and Worth W. Trammell, Asst. U. 
S. Atty. 
Scott M. Lof tin, for défendant. 

•For bther cases see same toplc & § numbek in Dec. & Am. Dlgs. 1907 to date, & Kep'r Indexes 
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SHEPPARD, District Judge (orally, after stating the facts as 
above). The défendant, Joe Etomingos, is charged by an information 
hère with a violation of section 82 of the Criminal Code,,chapter 321, 
Acts of 1909, volume 35, Statutes at Large, p. 1103 (Ù. S. Comp. 
St. Supp. 1909, p. 1414), which section is taken from the original 
act of March 2, 1907, c. 2359, 34 Statutes at I^rge, 1233, and so 
much as is applicable to the spécifie charge made against this défend- 
ant reads as folio ws : 

"Whoever with Intent that any person shall perform service or labor of 
any kind on board of any vessel éngaged in trade and commerce am«ng 
tlie several states or with foreign nations, or on board of any vessel of the 
United States engaged in navigating the high seas or any navigable water 
of the United States, shall procure or Induce, or attempt to procure or in- 
duce, another by force or threats or by représentations which he knows or 
belièVes to be untrue, or whlle the person so procuredior induced is intoxicat- 
ed or under the Influence of any drug, to go on board of any such vessel to 
perform service or labor thereon, shall be fined," etc. 

The charge made by the information is substantially that défend- 
ant did unlawfuUy, with intent that the person William Mitchell 
should perform service and labor 6n board of a vessel engaged in 
trade and commerce with foreign nations, to wit, on board thé Uru- 
guayan steamship Oriental, and while said William Mitchell was in 
an intoxicated condition, did procure and induce said Mitchell to go 
on board said steamship Oriental with intent that said Mitchell should 
perform labor and service thereon as a seaman. 

The défendant interposes a demurrer to the information on the 
ground that it does not allège that jSaid Mitchell was procured or 
induced by force or threats, or by représentations which défendant 
knew or believed to bé untrue. 

However reprehensible may be thë practice of inveigling drunken 
seamen aboard ship for the purpose of, signïng them in contracts 
which they are incapable of comprehending, and whatever may hâve 
been the intention of Congress by this législation to proteGt the un- 
wary seamen from falling hapless yictims to the ingénions snares of 
hospitable rutmers, if the législative purpose was to prohibit the mère 
inducing of drunken seamen aboard ship for the purpose of shipping 
them in the service of the yessel; the statute falls lamentably short 
of the mark. From an inspection of .section 82 iii question, it will bé 
seen that the offense denounced by express terms of the statute is 
thé taking of any person aboard while intoxiéated, to làbor, who. 
hàd been previously procured or induced to such service by force or 
threats, or by represerUations known to be fal^e. 

The essential élément iof the offense is taking aboard any person 
to the service of the vessel whô had been procured or induced by force 
or threats or by f aise représentations to enter such service, and, unless 
it ,is charged substantially that the person taken aboard in an intoxi- 
cated condition was "éo procured or induced,"' it would fail to^ de- 
scribe the offense denounced by the statute. 

The information is bad therefore for ortiitting to charge the es- 
sential éléments of the offense, and the United States attorney hav- 
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ing announced in court that the évidence would not sustain a charge 
embodying the necessary allégations to constitute the offense iinder 
the statute, the demurrer will be sustained, and the défendant dis- 
charged. 



In re McALLISÏER-NEWGOllD CO. 

(District Court, D. Minnesota, Fourth Division. January 31, 1912.) 

1. Bankruptcy (§ 102*) — Matebialman's Lien— Validity—Effect— Time— 

Subséquent Liens. 

Laws Minn. 1911, e. 320, provides that whoever furnishes materials 
for the repair of any motor vehicle shall hâve a lien thereon for the 
value of the materials contributed, which shall cease at the end of CO 
days after the furnishing of the last item, unless within such period a 
statement of the claim therefor be fllcd for record. Held that, where 
a claim of lien for tire easings furnished for taxicabs owned by a bank- 
rupt was flled within the period specilled, it preserved the lien as of the 
date the materials were furnished and was superior to the rights of the 
trustée where the adjudication was made after the furnishing of the 
materials and before the flling of the notice. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. | 294; Dec. 
Dlg. § 192.*] 

2. Bankruptcy (§ 192*) — Meciianics' Liens— Motoe Vehicles. 

Laws Minn. 1911, c. 320, provides that whoever furnishes materials 
for the repair of a motor vehicle shall be eue iled to a lien thereon for 
the price or value of the materials so furnished. Held that, where claim- 
aiit furnished elght tire casinss for automobiles to the bankrupt which 
was engaged in operating taxicabs, claimant was not entitled to a lien, 
unless at the time the casings were sold they were furnished for par- 
ticular cars. 

[Ed. Note. — l'or other cases, see Bankruptcy, Cent. Dig. § 294; Dec. 
Dig. § 102.*] 

In the Matter of the McAllister-Newgord Company, Bankrupt. On 
claim of Charles J. Parker to enforce a lien for tire casings furnished 
for certain automobiles. Order disallowing the claim as a secured 
claim reversed and remanded, with instructions, 

L. K. Eaton, for claimant. 
E. H. Crooker, for trustée. 

W'JLLARD, District Judge. In the summer of 1911 the McAllis- 
ter-Newgord Company, a corporation, was engaged in the taxicab 
and automobile business in Minneapolis. Between the 7th day of 
July, 1911, and the 15th day of July, 1911, the claimant, Parker, sold 
and furnished to the bankrupt, eight tire casings for automobiles. The 
corporation was adjudicated a bankrupt on July 31, 1911. On Au- 
gust 30, 1911, Parker filed in the office of the city clerk of Minne- 
apolis a claim for a lien upon four motor cars to which the above- 
mentioned tire casings had been attached. This lien statement was 
filed pursuant to the conditions of chapter 320 of the Laws of Min- 
nesota for 1911. 

•For other cases see same topio & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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;\ That law so far as hère material is as follows: 

"Section 1. Whoever performs or contributes any labor or sklll, or fur- 
nlshes or contributes any machlnery, supplies, materials or storage in mak- 
ing, alterlng, repairing, storing, or otherwise carlng for any motor vehlcle, 
whether pursuant to a contract with the owner of such motor Tehlcle, or at 
the instance or request of any agent of such owner, shall hâve a lien upon 
such motor vehlcle for the priée, or value, of the labor or skill performed, 
or machlnery, supplies, materials or storage f urnished or contributed. If 
the labor Is performed, or machlnery, supplies, materials or storage is fur- 
nlshed pursuant to a contract, for an agreed priée, the lien shall be for 
the sum so agreed upon; otherwlse, It shall be for the reasonable value 
thereof. 

"Sec. 2. The lien shall cease at the end of slxty days after the furnlsh- 
ing of the last item of such labor, machlnery, supplies, materials, and slxty 
(60) days after the termtnatlon of such storage, unless wlthin such period 
a statement of the clalm therefor be flled for record wlth the tovs^nshlp clerk, 
city clerk or village recorder, as the case may be. In the townshlp, village 
or city In whlch the owner of such motor vehlcle résides." 

The question in the case is not whether the Hen given by this law is 
prior to other liens existing at the time the material was f urnished; 
but is it good against subséquent liens? If the corporation had not 
gone into bankruptcy, would the lien hâve been good against a subsé- 
quent purchaser in good faith who bought the property within 60 
days after the material was f urnished and before any statement was 
filed ? Would it hâve been good against an exécution creditor who 
without notice thereof had levied upon the property under the same 
circumstances ? If it would be good against such a subséquent pur- 
chaser or such a creditor, it would be good against the trustée. A 
proper construction of the statute indicates that the lien cornes into 
existence, not when the statement is filed, but when the material is 
furnished. The lien is in force during the 60 days, though nothing 
appears in the clerk's office to so indicate. This is made certain by 
the use of the word "cease" in the second section of the act. 

In a case decided in the Circuit Court of Appeals of the Seventh 
Circuit (In re Kerby-Dennis Cp., 95 Fed. 116, 118, 36 C. C. A. 677, 
679) the court said : 

"We cannot doubt that the statutè of Michlgan gives to a laborer a lien 
for bis services whieh results from the performance of, and exists trom the 
<ommencement of, the work, and is not created by the proceedings to en- 
force the lien, but oiily continued or secured tbei'eby. The proceedings un- 
der the statute are merely the means for the préservation and enfortement 
of a pre-existing lien glven by the statute, and arising from the perform- 
ance of the service. In re Hope Min. Co., 1 Sawy. 710, Fed. Cas. No. 6,<381. 
ïhe statute Itself clearly demonstrates this. It provides that the claim or 
demand shall not 'remain a lien' npon the product, unless a statement of the 
claim Is flled, and proper suit Instltuted, wlthin a certain period. It speaks 
a lien pre-existing the statement of claims and the suit." 

If therèfore cannot be denietl, and the trustée seems to admit, that, 
as between debtor and creditor, the lien is in existence before the 
statement is filed. The trustée claims,- however, that it is not good 
against subséquent purchaser s or attaching creditor s. 

As a gênerai rulè, a lien is inferior to ail then existing liens and 
superior to ail thereafter created. In order to make it superior to 
liens already existing, the law must so déclare. In order to, make it 
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inferior to liens subsequently created, there must be a déclaration to 
that effect. 

Applying this principle to the présent case, it is apparent that the 
lien given by chapter 320 is superior to a subséquent attachment be- 
cause there is nothing in the act which says that it shall be inferior 
thereto. 

The trustée cites lien laws which expressly déclare that the liens 
created thereby shall hâve priority. But in thèse cases the priority 
was over claims existing at the time the lien arose. Logger's lien, 
R. L. Minn. § 3524; seed grain lien, section 3479; mechanic's lien, 
sections 3505, 3508; thresher's lien, section 3546. In none of thèse 
cases is anything said about subséquent liens. The only case in Min- 
nesota in which subséquent liens are mentioned is that relating to 
the wages of employés of manufacturers and merchants (section 
3541). But it will be noticed that this section does not create a lien 
upon any property. It does not in fact create any lien at ail, but sim- 
ply, in case of a sale on exécution or in insolvency, gives a préférence 
to the employé. It provides for filing no claim in any public office. 
The lien given by chapter 320 is in ail respects similar to the me- 
chanic's lien given by sections 3505, 3508. That a mechanic's lien is 
good against a creditor who attaches the property after the furnish- 
ing of the material, and before the filing of the statement, is unques- 
tioned. 

Mott v. Wissler Min. Co., 135 Fed. 697, at page 699, 68 C. C. A. 
335, at page 337, is a case very similar to the one at bar. The court 
there said: 

"The sole question, therefore, presented for considération, is whether the 
adjudication in bankruptcy intervening between the time when the last item 
of the account for supplies was due and the filing and recordlng of the 
claim had the effect to destroy the right of the Wissler Company to a prior- 
ity In the distribution of the bankrupt's estate; and the proposition thns 
arising rests entlrely upon the détermination as to when the lien for sup- 
plies provided by the Virginia statute attaches — ^whether at the time the 
supplies ars furnished, or not until the claim is flled and reeorded." 

, It was held in that case as it must be held in this case that the 
lien existed at the time the corporation was adjudicated a bankrupt. 
Those provisions of the bankrupt act (Act July 1, 1898, c. 541, 
30 Stat. 544 [U. S. Comp. St. 1901, p. 3418]) relating to the record- 
ing- of instruments where such recording is required by a state law 
hâve no application hère, for, as has been seen, this law does not re- 
quire the recording of the statement during the 90 days. 

[2], If this were ail that there was of the case, the order of the 
referez would hâve to be reversed. But one other question is raised 
by the ti'Ustee. He claims that it does not appear that the tires were 
furnished for the vehicles upon which they were placed. So far as 
âppeàr's, this point was not made before the référée, and was not 
passed Upon by him. As bas been said, the bankrupt was èrigaged in 
the business of operating taxicabs. Itwas the owner of 12 rhotor 
cars. The claimant sold to it eight tires, Which were placed on four 
différent cars. If at the time they were sold fhey were' furnished 
without référence to any particular car, and the placing of them was 
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â subséquent act of the purchaser without any agreement relatîng 
thereto between it and the vendor, the latter would not be entitled to 
a Hen upon the cars upon which the tires were placed; Ryan Drug 
Company v. Rowe, 66 Minn. 480, 69 N. W. 468; Forman v. St. 
Germain, 81 Minn. 26, 83 N. W. 438. The évidence presented to 
the référée and returned hère leaves it doubtful as to whether there 
is any lien at ail or not. Under thèse circumstances it seems better 
to remand the case for further évidence upon this point. 

The order of the référée dated September 7, 1911, disallowing Par- 
ker's claim as a secured claim, is reversed, and the case remanded to 
the référée, with instructions to receive further évidence upon the 
question as to whether or not the tires were furnished for the ma- 
chines upon which they were placed. 



STEVENSON et al. v. TENNESSEE OOPPEE CO. 

(Circuit Court, E. D. Tennessee, N. D. June 2, 1911.) 

No. 1,551. 

1. New Trial (§ 143*) — Verdict— Vacation— Affidavit of Jukors. 

In the fédéral courts in liiatters where testimony of jurors Is ad- 
missible to furnlsh grounds for vacating a verdict, it is proper to présent 
such testimony by affldavlt. 

[Ed. Note.— For other cases, see New Trial, Cent. Dlg. §§290-290; Dec. 
Dig. § 143.*] 

2, New Trial (§ 143*) — Misconduct or Jury— Evidence or Jubob. 

In a suit to recov&r damages for the destruction of forest trees by gas- 
es and smoke emltted by defendant's copper réduction plant, a juror's 
affidavit, alleging that during a délibération one of the other jurors 
stated that he had had large expérience in dealing in tlmber of the 
character of that for which claim was made, and that of his own Imowl- 
edge such timber was worth $5 a thousand on the stump, and another 
of the jurors stated that he had timber land in U. county, and that hè 
would not permit the timber to be eut or destroyed for less than $50 
an acre, and that thèse jurors dlseussed the value of various kinds of 
timber, and seemed to be more or less experienced in such matters and 
acquainted with the market value of timber, was admissible to show mis- 
conduct of the jury, and to entltle défendant to a new trial. 

[Ed. Note.^For other cases, see New Trial, Cent. Dig. §§ 290-29G; 
Dec. Dig. § 143.*] 

At Law. Action by Paul E. Stevenson and others agaînst the Ten- 
nessee Copper Company. On defendant's motion for a new trial. 
Granted. 

This was a suit by the plaintiffs to recover damages for the de- 
struction of trees upon their tract of land by gases and smoke ex- 
haled in the roasting and réduction of copper ores by the défendant. 
There was a trial by jury. A material issue in the case, as to which 
there was conflicting évidence, was the value of the white pine and 
other trees alleged to hâve been thus destroyed. There was a ver- 
dict in plaintiffs' favor for $32,371.74. The défendant moved for a 
new trial upon various grounds. 

*For other cases see same topic & S numbeb in Bec. & Am. Digs. 1907 to date, & Kep'r Indexe* 
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Cornick, Frantz & McConnell, for the motion. 
Chas. Seymour, opposed. 

SANFORD, D'istrict Judge (after stating the facts as above). I 
am of opinion that the 8th ground o£ the defendant's motion for new 
trial is well taken. 

The affidavit of the juror Hudiburg shows, without contradiction, 
that in the jury room while in considération of the case one of the 
other jurors stated that he had had large expérience in dealing in 
timber, particularly white pine, and that of his own knowledge white 
pine was worth $5.00 per thousand on the stump; that another of 
the jurors stated in the jury room while in considération of the case 
that he owned timber land in Union County which he would not per- 
mit eut or the timber destroyed upon for less than $50.00 per acre; 
that thèse two jurors discussed the value of varions kinds of timber, 
pôles, ties, acid wood and tan bark ; that it seemed f rom their conver- 
sation that they had had more or less expérience in timber matters and 
to be more or less acquainted with the market value of timber; and 
further that affiant relied upon their statements in that respect in 
fixing upon the verdict. 

[1] 1. It must be deemed as settled in Mattox v. United States, 
146 U. S. 141, 151, 13 Sup. Ct. 50, 36 L.Ed. 917, that in the Fédéral 
Courts in matters where testimony of jurors is admissible for the 
purpose of setting aside a verdict, an affidavit is a proper method of 
embodying the testimony of the juror and bringing the matter to the 
attention of the court. 

[2] 2. It is furthermore well settled in Tennessee that on motion 
for new trial affidavits of jurors may be introduced for the purpose 
of showing that a member of a jury communicated to his fellow ju- 
rors facts not submitted to them in the trial by the testimony of wit- 
nesses, in other words, that members of the jury testified to their 
fellows after they had been impaneled. Street Railroad Co. v. Sim- 
mons, 107 Tenn. 392, 402, 64 S. W. 705 ; Lee v. State, 121 Tenn. 521, 
552, 116 S. W. 881. In Street Railroad Co. v. Simmons, supra, the 
court said: 

"It bas always been held In thls State that testimony given to a Jury after 
It bas left the présence of the court vltlates a verdict, because it is not on 
oatb and Is given without the knowledge of tbose to be affected by it, and 
who hâve therefore, no opportunlty of meeting and repelling it, and that tes- 
timony was so given may be shown by the ailidavlts of the jurors. Donston 
V. State, 6 Humph. 275; Wade v. Ordway, 1 Baxt. 229; Id., 1 Shan. Cas. 
261 : Morton v. State, 1 Lea, 498; Nolan v. State, 2 Head, 521. In the case 
of Sam V. State, 1 Swan, 61, the juryman stated that the information commu- 
nicated to hlm by bis fellow-jurors exercised no Influence whatever upon 
him in maklng up the verdict, and that he thought or belleved they would 
bave corne to tbe same conclusion from the testimony in the case. Judge 
McKlnney, however, sald It was not for this court to say whether the tes- 
timony was sufficient to bave supported tbe verdict, independent of the state- 
ment made to the jury." 

And while it mây be doubted whether this rule of practice in Ten- 
nessee is binding upon the Fédéral Courts under the conformity stat- 
ute, and while this rule appears to be in conflict with the rule usually 
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followed in other States, where the affidavit of a juror as to such 
matters is not ordinarily admissible, I am nevertheless constrained 
to the conclusion that évidence of this character is admissible in tbe 
Fédéral Courts in the form of affidavits of jurors under the authority 
of Mattox V. United States, supra. In that case the trial court, on 
the motion for new trial, had excluded the affidavits of certain of the 
jurors in respect to statements made in the présence of the jury by 
the bailiff having them in charge and also as to the fact that while 
the jury were deliberating as to their verdict a newspaper containing 
a comment on the case under considération by the jury was intro- 
duced into the jury room and read to the jury. Chief Justice Fuller 
in delivering the opinion of the court, after citing the case of United 
States v. Reid, 12 How. 361, 366, 13 L. Ed. 1023, as indicating that 
the public policy which forbids réception of the affidavits, dépositions 
or s\yorn, statements of jurors to impeach their verdicts, niay, in the 
interest of justice, create an exception to its own rule, to be exercised 
with great caution, said: 

"There is, however, a recognlzed distinction between what may and what 
mày ript be establlshed by the testlmony of jurors to set aslde a verdict. 
Thls distinction Is thus put by Mr. Justice Brewer, speaklng for the Su- 
prême Court of Kansas in Perry v. Balley. 12 Kan. 539, 545: 'Publie policy 
forbids that a matter resting In the Personal consciousness of one juror should 
be received to overtbrow the verdict, because belng personal It is not ac- 
cessible to other testlmony; it gives to the secret thought of one the povcer 
to disturb the expressed conclusions of twelve; its tendency is to produce 
bad fàith on the part of a minority, to induce an apparent acqniescence with 
the putposeof subséquent dissent; to induce tampering wlth Indlvidual jurors 
subséquent to the verdict. But as to overt acts, they are accessible to the 
kno,wle!3.g^.,pf alljthe jurors; if one afflrms mlsconduct, the remalnlng eleven 
càn déïiirr' ôiie cànnot dlsturb the action of the twelve; it is useless to tam- 
per with ônè, for the eleven inay be hteard. Under thls view of the law the 
affidavits were properly received. They tended to prove somethlng whlch dld 
not essentially Inhere In the verdict,' aj^ overt act, open to the knowledge of 
ali the, jury, and not alone withln the Personal consciousness of one.' The 
subjeet was much cohsïdered by ^dr. Justice Gray, theii a member of the 
Suprême Judlcial Court of Massachusetts, in Woodwàrd v. Leavitt, 107 Mass. 
453 t9'Am. Rep. 49], where nûmerous authoritles were referred to and ap- 
plles,,ajiâ.'the conclusions aimounced, 'that on a motion for a new trial on the 
ground of bias on the part of one of the jurors. the évidence of jurors , as 
to the motives and Influences whlch affected their délibérations, is inadmis- 
sible eieiïèr_tô"lttipeàch or tb Support thé verdict. But a juryriian may- tes- 
tlty td'ahy f acts bearihgiipon the c(ùestion of the existence of ariy extrahépus 
infiuenbéj àlthough not as to hPw far that Influence operated upoiihls mind. 
So a Jtiiryiïiàn 'rpày testlfy In denlal or explanatlon of acts or déclarations 
oùtsiaeof- thé juty room, where évidence of such acts has beei) ilyen as 
grbuhd' f<i>J> à new triai.' Seé, also, Eltchie v. Holbrooke, 7 Sérg. & Ri' (Pa.) 
458;- Ciiews vi -Driver, 1- N. 3. Iâw, 166; Nelms V. State, 13 Smedés- & M. 
(MiBSi) 500 153 Ami Dec. 94Î; HawkînS v. New Orleatis Printlng Co.'. '29 Là. 
Aanv 134, 140; Whltney v. Whltman, 5 Hàss. 405; Hix v. Drury,' 5 Plck. 
<MàS9".) 296. We regal'd the rulè thus laid down as coiifètnlâ'blë to rïght reà- 
sôii'tod Buslaln'ed by'the weight bf âuttiority. Thesé àffidkvïts wèrë' withiii 
thè rulé, ahd belhg ma terlàlthelt exclusion constitutes réversible' efifoi'.'* 

I am therefore constrained to hold, in view of this opinion 'ih-thé 
Mattox- Ca^e, tl>at the affidavit of a juryman is admissible as to. any 
facts bearjng.upqn the question of the.existence, of . any. extraneous 
infîuerice .-brought to. befir upon the jury in. their délibérations, . con- 
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stituting misconduct, open to the knowledge of ail the jury and not 
alone resting within the personal consciousness of one, and that as 
the affidavit of the jurer Hudiburg in this case shows that statements 
were made by two of the jurors relating to a most material matter 
in the controversy, to-wit, the value of timber, thèse statements be- 
ing made after the jury had retired and when adverse counsel had 
no opportunity for cross-examination, and being of a character that 
may well hâve influenced the jury in their délibérations and hâve been 
most prejudicial to the défendant, a new trial should upon that ground 
be granted. 

3. Therefore without passing upon the other grounds' of the motion 
for new trial I am of opinion that this ground of the motion in so 
far as it relates to the statements made by the two jurors in the prés- 
ence of the jury should be granted. 

An order will accordingly be entered granting the defendant's mo- 
tion for new trial upon the ground indicated. 



In re ABRAMS. 

(District Court, D. South Dakota, N. D. February 9, 1912.) 

No. 469. 

1. Bankruptcy (§ 397*) — Exemptions— Pabtnebship Assets. 

Wliere there Is no transfer of partnership property, but mère aban- 
donment by one partner of bis Interest, an exemption wlll not be al- 
lowed out of the partnership assets to the other partner. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 397.*] 

2. Bankruptcy (§ 351*) — Partnership Pboperty— Lien of Creditors. 

Under the express terins of Bankr. Act July 1, 1898, c. 541, § ôf, 30 
Stat. 548 (U. S. Comp. St. 1901, p. 3424), partnership creditors hâve a lien 
upon partnership property for the payment of partnership debts. 

[Ed. Note.— For other cases, see Bankruptcy, Dec. Dig. § 351.*] 

3. Bankruptcy (§ 183*) — Partnership— Pretended Dissolution- Bffect. 

A pretended dissolution of a partnership, with fraudaient intent to 
place the continuing partner so that he could claim indlvidual exemptions 
in bankruptcy from the firm assets, is ineffectuai as against partnership 
creditors. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 282 ; Dec. Dig. 
§ 183.*] 

4. Exemptions (§ 61*) — Partnership— Statutes-Validity. 

Code Civ. Proc. S. D. § 363, subd. 5, providing that a partnership can 
claim but one exemption, and not a several exemption for each part- 
ner, is Inoperative, since there is no law granting partnership exemp- 
tions upon which it can operate. 

[Ed. Note. — For other cases, see Exemptions, Cent. Dig. §§ 83-87 ; Dec. 
Dig. § 61.*] 

In the matter of Sidney Abrams, bankrupt. On review of a dé- 
cision of the référée disallowing exemptions. Affirmed. 

Hazle & Huntington, for bankrupt. 
A. W. Campbell, for trustée. 

• *For other cases- see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexés 
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ELLIOTT, District Judge. On the 26th day of December, A. D. 
1911, Charles N. Harris, Esq., référée in bankruptcy, made an order 
in the above-entitled matter, denying the bankrupt's claim to exemp- 
tions> and further decreeing that the property claimed by said bank- 
rupt be and remain the property of the estate in bankruptcy, to be 
disposed of as part of the assets of said estate, and the proceeds 
thereof distributed for the creditors of said bankrupt. The bankrupt 
thereupon petitioned the référée to certify the question as to whether 
said Sidney Abrams was entitled to the exemptions claimed by him in 
this proceeding. 

The court finds f rom the record herein that the said Sidney Abrams 
and Henry Friedlander entered into a partnership about January 1, 
1911, at Aberdeen, Brown county, S. D., under the name of the Pal- 
ace Clothing Company. It appears from the évidence that in the 
month of August, 1911, this partnership was insolvent. It further 
appéars that Friedlander was not a résident of Brown county, or of 
the State of South Dakota. It further appeared that they went through 
the form of a dissolution of the partnership, the bankrupt, Sidney 
Abrams, keeping possession of ail the partnership property excepting 
a lease, that the record shows had no value; and the référée fînds 
in his certificate of facts that this dissolution — 

"was an attempted dissolution or abandonment of the partnership property, 
wità the sole purpose and object of placing tiie bankrupt partner, vvho sub- 
sequently iiled a voluntary pétition in banUruptcy, in a position to elaini his 
indivldual exemptions from the stock of merchandise pnrchased by and owned 
and operated by the bankrupts as a partnership, to withln some three weeks 
of the time of the flling of the voluntary pétition of the bankrupt herein." 

I find, upon careful considération, that the testimony, with the rea- 
sonable inferences to be drawn therefrom, sustain the foregoing find- 
ing of the référée. This court finds that the fact that this partnership 
was insolvent was known to both of the partners in August, at the 
time the dissolution was made; that the bankrupt took the stock of 
merchandise, and Friedlander received and kept no part of the part- 
nership property, except the lease of certain real estate in Aberdeen, 
S. D., which had no value; that Friedlander came to Aberdeen on 
the 26th day of August, for the purpose of "turning the business over 
to the creditors"; that ail of the partnership goods, including those 
claimed by Abrams as exempt, were purchased by the firm of Fried- 
lander & Abrams on the crédit of the firm ; that the debts due and 
owing by the bankrupt, as shown by his schedules, were the firm debts 
of said partnership. 

[ 1 ] The first question that is presented by the foregoing record 
is: Was there an abandonment of the partnership property on the 
part of Friedlander for the purpose of turning this property over to 
the creditors of the firm, or was there a dissolution of the partnership 
and an abandonment by Friedlander, for the purpose of placing his 
copartner, Sidney Abrams, the bankrupt, in a position to claim his 
individual exemptions? In the judgment of the court it is immaterial 
which of the two purposes Henry Friedlander had in view when the 
partnership was dissolved in August, 1911. It is sufiScient that there 



IN RE ABRAMS 273 

is a finding that the partnership was insolvent, and that the partners 
knew it, and that it was the purpose of Friedlander to abandon the 
estate to his creditors, without a finding that he intended to place bis 
copartner, Sidney Abrams, the bankrupt, in a position to daim bis 
individual exemptions ont of the partnership property. Wbere tbere 
is no transfer of tbe partnership property, but a mère abandonment 
by one partner of his interest, an exemption will not be allowed out 
of the partnership assets to the other member of the firm. Collier 
on Bankruptcy, 158. 

[2] Partnership creditors hâve a lien^ in equity, upon partnership 
property for the payment of the partnership debts. Washburn v. 
Bank, 19 Vt. 278. This right is expressly provided for in the bank- 
rupt law (chapter 541, subc. 3, § 5f). Partners in an insolvent part- 
nership bave no interests of their own in the partnership property, 
but the whole is subject to the lien of the partnership creditors. Tbere 
is nothing in the partnership property of such a partnership out of 
which the surviving partner is entitled to any exemptions. In re 
Mosier (D. C. Vt.) 112 Fed. 139. 

[3] The intent, as the référée finds, of the bankrupt and his part- 
ner to dissolve the partnership with the "sole purpose and object of 
placing the bankrupt partner * * * in a position to claim his 
individual exemptions from the stock of mercbandise purchased 
* * * by the bankrupts," would amount to a fraud that would not 
only bring it within the rule of the above décisions, but the mère 
statement of this finding makes the dissolution only a pretended dis- 
solution, and as against the creditors of said firm such an intent and 
purpose could pass no ownership to the partnership property to the 
bankrupt. 

[4] There is only one further proposition hère for review, viz. : 
Under the statutes of South Dakota, has a partnership a right to ex- 
emptions? Under the statutes of South Dakota, as they existed in 
A. D. 1899, this question was answered in the négative ; it being there 
settled for this court that : 

"In case of the baukruptcy of a ijartnership, neither member of tlie firm 
can claim any portion of the firm property to be set apart to him as his 
Individual exemptions." In re Lentz et al. (D. C.) 97 Fed. 486. 

It was thereafter contended that the re-enactment in the revision 
of the laws of the state of South Dakota in A. D. 1903, in which sec- 
tion 363 of the old Code of Civil Procédure was brought forward into 
the Revised Code of 1903, operated to extend the exemptions to a 
partnership, and the question was discussed and again determined 
by this court in the négative, holding that subdivision 5 of said sec- 
tion 363, as re-enacted in the Revised Statutes of A. D. 1903, is 
whoUy inoperative, for the reason that it has no law granting part- 
nership exemptions upon which it can operate. In re Novak et al. 
(D. C.) 150 Fed. 602. 

Upon this record it seems very clear to the court that no error was 
committed by the référée, and an order should therefore be entered, 
in ail things affirming the order of December 26, A. D. 1911, brought 
hère for review, 
193 F.— 18 
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SAMSON CORDAGE WORKS v. PURITAN CORDAGE MILLS. 

(Circuit Court, W. D. Kentucky. Noveniber 11, 1911.) 

Tkade-Mabks and Trade-Names (§ 17*) — Process or Mabking Cord— Ap- 
propriation. 

A process Of maklng eheeks on the surface of a cord, by twisting in 
one yarn of a markedly différent color, caunot be exclusively approprl- 
ated for trade-mark purposes. 

[Ed. Note. — For otlier cases, see Trade-Marks and Trade-Na mes, Cent. 
Dig. § 20; Dec. Dig. § 17.*] 

. In Equity. Suit by the Samson Cordage Works against the Puritan 
Cordage Mills. On motion for temporary injunction. Denied. 

Coale & Hayes and McDermott & Ray, for complainant. 
Helm& Helm, for défendant 

EVANS, District Judge. There was on yesterday an interesting 
argument of this case, and I willbrièfly state the reasons for the con- 
clusion I hâve reached upon the motion for a temporary injunction, 
though without undertaking to comment upon the very meager line 
of authorities bearing directly upon the question. 

The complainant manufactures and selîs cord of an excellent qual- 
ity and wide réputation, commonly called, I believe, "Samson's Spotted 
Cord," in respect to whichit daims tô hâve a trade-mark which is 
being infringed by thé défendant. Complainant's fabric is a cord, 
in the making of which probably a dozen yarns are twistçd and inter- 
twined in regular order. A careful examination of the cord itself 
will disclose that ail of thèse yarns, except one, are of the same color ; 
that that one is of a markedly différent color, though of equal qual- 
ity and fineness with the others; and that vi^hen, in the process of 
fabrication, thèse yarns are twisted and intertwined, numerous little 
figures, which, though rhomboidal in form, I shall call "checks" are 
produced by the appearance and disappearance of each yarn on the 
exterior surface. Thèse checks, as I hâve called them, for want of 
a better short name, are somewhat in the technical shape of a lozenge. 
They cover practically, ail of the surface of the cord. Each of them, 
hpwever, is separate and distinct from the others, and they differ pnly 
in color. If the yarn happens to be bitte, of course, the check which 
it makes is blue, and as the fabrication progresses the blue checks will 
spirally follow at regular intérvals the course and reappearance 6f 
that yarn to the end. And so with every other separate yarn used. 
There is no différence in the shape or appearance on the outside sur- 
face qf the cord betwéeri thèse checks, except in their color. Other- 
wise they ar« ail précisely alike. Thèse checks, made as I havestated, 
are the naturàl and inévitable conséquence of the process of twisting, 
plaiting, and intertwining thé yarns into cord, and they are not arid 
cannot be "symbols or devices arbitrary in charactei' and sélection" 
(38 Cyc. 729), chosen as marks to indicate, by use and association, the 
prigin of the fabric in which they appear. The only choice or sélec- 
tion made by the manufacturer is in the color of one of the yarns. 

•For other cases see same toplc & § numbkk in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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This choice and use of the particular color makes the only différence 
in the appearance of the cord, or in what we hâve called the checks 
which decorate its exterior surface. 

We may assume for the présent that the complainant has long used 
one yarn which is of a différent color from the others in making a 
spotted cord ; but such things as mère "colors" and "spots" cannot 
be exclusively appropriated by any person for a trade-mark, or for 
any other purpose, though that alone seems to be what is attempted 
hère. Those two things, speaking generally, are, of public right, open 
to the choice and use of everybody, except in rare cases of combina- 
tion with other surrounding things. Neither can the right to twist 
and plait into the cord one yarn, which in color differs from the others 
used, be exclusively appropriated by any one person for trade-mark 
purposes. A right so simple and probably so ancient must in its very 
nature be; and obviously it is, one which is and has always been com- 
mon and open to ail persons who make cordage of any kind. Nor 
can this resuit be altered or in any wise affected by the fact that such 
use will inevitably and always make a spot or mark on the fabric 
which will correspond with the color of the yarn used for that pur- 
pose. That natural and necessary resuit rather emphasizes the exist- 
ence of the common right. Suppose one manufacturer should choose 
to use a single yarn that w,as blue to combine with others so as to 
make a blûe spot, and suppose that another, for a similar purpose, 
should sélect a single yarn that was red, and so on through ail the 
prismâtic colors ; it might soon be (if complainant's contention be 
sound) that only a few persons could use a single yarn colored differ- 
ently from the others employed in the fabrication of a cord. Ail other 
cord makers might hâve to use uniform colors, however much they 
might désire variety. And this principle might be extended to ail 
sorts of manufactured articles. 

But we need not pursue the subject further. AH thèse things con- 
sidered, and for the purposes of the motion for a temporary injunc- 
tiori at least, we must hold that the complainant has not brought itself 
within the established principles of the law of trade-marks, however 
much thé facts might by somé possibility indicate unfair compétition. 
Upoh the latte r proposition, however, we express no opinion what- 
ever. 

The complainant for some purpose has read in the évidence in sup- 
port of its motion a copy of the registration of its trade-mark made in 
1894..., Bill there is a very distinct différence between the trade-mark 
which was registered and the one described in the bill of complaint, 
which, for présent purposes, is the only one that concerns us. It does 
npt d^nitelyappear when the use of the latter begun, thovigh it may 
fairly be inferred that it was used Jongbefore the défendant began to 
pursue another plan in which two highly colored yarns are used, in- 
stead of only one. , By this means the shape of the checks on the sur- 
face of the cord made by the défendant is, in fact, spmewhat différent 
from that, of the complainant, though the resuit is a spotted cord, 
which in a gênerai way ;by an ordinary person might bè tajcen to be 
the complaijiant's f abfij:,,if , j^ t^^iç; not closely exarpined,, „ : .,,, .,._,. 
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To say the least, we hâve not as yet been able to remove grave 
doubts of the validity of complainant's trade-mark, and as granting 
a temporary injunction is discretionary, and as such relief should be 
withheld except in reasonably clear cases we will overrule the motion 
now under considération. 



In re MIMMS & PARHAM, 

(District Court, W. D. Kentucky. February 3, 1912.) 

Bankruptct (I 288*)-^Adverse Claim— Summaey Pboceedino. 

Wliere a trustée In bankruptcy Is not In actual possession In the légal 
Bense, and a tliird person asserts an adverse claim of ownersliip and 
possession whlch is not œerely colorable but is made In good falth, the 
rights of the parties must be settled In a plenary suit, and not in a 
eummary proceeding in the bankruptcy court 
[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 288.*] 

In the matter of Mimms & Parham, bankrupts. On review of or- 
der of référée. 

S. Y. Trimble and J. B. Baskin, for Planters' Trust Co. 

J, R. Mallory, J. R. Duffin, and S. M. Sapinsky, for trustée. 

EVANS, District Judge. By a deed dated May 2, 191 1, the bank- 
rupt and his wife conveyed to the Planters' Trust Company (tô be 
herein called the Trust Company) in f ee simple certain lands in Todd 
county. which are described in the deed. On the same day the parties 
entered into a contract in writing, wherein it was provided that, though 
the Trust Company had that day purchased the lands for $60 per acre, 
yet that the bankrupt was given an option to buy the lands back at the 
same price within 15 months, provided certain promissory notes there- 
in described were satisfied in fuU. It was further provided that the 
bankrupt should remain in possession of the lands for the option pe- 
riod of 15 months, operate the sanie, and coUect arid retain the pro- 
ceeds of the sale of crops, provided he paid ail interest that might ac- 
crue on the indebtedness. The bankrupt was also to keep up the in- 
surance. In the course of thèse proceedings before the référée, the 
trustée of the bankrupt filed a pétition, pursuant to officiai form 43 
prescribed by the Suprême Court (18 Sup. Ct. xxxviii), in connection 
with the gênerai orders in bankruptcy for the sale of the lands free 
of ail liens, and based his prayer for the order upon the assertion that 
the two writings we hâve described, when taken together, constituted 
a mortgage, and that the intention was that they should be a security 
for the indebtedness described in the second of the papers. Being no- 
tified of the time and place for heafing the pétition, the Trust Company 
entered its spécial appearatice fbr the sole purpose of raising the ques- 
tion of the jurisdiction and power of the référée to order a sale of 
lands claimed by it. Its mode of making its objection was by filing a 
demurrer to the trustee's pétition, This demurrer, if in writing, was 
not sent up (as it should hâve been), but it is described in the ref eree's 
certificate, wherein it is stated that the demurrer says : 

•For oth«r cuu m* lua* topic * i muubu bi Dm. * Am. Slgi. 1907 to data, & Rep'r Indexas 
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"That this referee bas no jurisdictlon of said matter, and has no rlght or 
authorlty to make an order for the sale of said lands or to adjudge Its deed 
of conveyance to be a mortgage or fra adulent or grant auy relief prayed 
for in the pétition pertalning to said land, and states, further, that it bas 
botb a légal and équitable title to said lands and is now and bas at ail 
times silice May 2, 3911, been in tbe actual possession of same and bas leased 
said propei'ty to tbe said George Mimms. 

"It further states that on the 2d day of May, 1911, the bankrupt, George 
Mimms, executed and dellvered to it an absolute deed, conveyiug to it the 
fee-simple title tp the property described in the pétition of the trustée, whinh 
deed was duly acknowledged by said Jlimnis, and was by it duly recorded 
in the office of the elerk of the ïodd county court ; that the considération 
of said conveyance was the suni of three thousand dollars ($3,000.00) in cash 
then paid said bankrupt ; also the assuniption of a mortgage upon said land 
for four thousand dollars ($4,000.00), due to the Northwestern Mutual Life 
Insurance Company, of Milwaukee, Wis., also the assuniption of a debt 
aniounting to four thousand one hundred and eighty-three and ^o/ioo ($4,183.- 
20) owing to the Planters' Bank of Trenton, Ky., also the assumption of a 
debt of seven thousand six hundred and thirty-flve ($7,635.00), owing to the 
Planters' Trust Co., as the administrator of the estate of S. D. Chestnut, 
deceased ; also the satisfaction of a debt of three thousand two hundred and 
forty-four and bs/jj,;, (,$3,244.55), owing to the Planters' Trust Comfiany, 
and it further states that withln the true intent and meaning of the bank- 
rupt laws It has been ever since May 2, 1911, and is now, an adverse claimant 
of said lands, and that proceedings (if any) against it seeking the relief 
prayed for In the pétition niust be by plenary action, and not by summary 
proceedings, and ail of wbich it prays the judgment of the court, and it 
prays that the petitloner, the said trustée, take nothing by hls pétition; 
that it be dlsniissed and for ail proper relief in the premises," 

Assuming that the paper is correctly described, it is very plainly a 
"speaking demurrer" — that is to say, it is one which does not merely 
challenge the légal sufficiency of the pleading objected to, assuming its 
averments to be true, but is one in which are introduced statements of 
other facts of an affirmative character. This is not admissible when 
fixed and definite rules are applied. However, there are no spécifie 
rules of pleading applicable to the matter before us, but the difficulties 
attending the settlement in a proceeding in bankruptcy before a referee 
of questions such as now presented are very apparent. How on an 
application under form 43 for an order of sale pleadings in reason- 
ably due form can be made up in a mère proceeding in bankruptcy, for 
the détermination of adverse claims to property, which it is asserted 
is not in th€ trustee's possession, is not clear, and it is by no means 
clear, if the pleadings were made up, that the referee would be au- 
thorized to hear and détermine the issues raised. 

The trustée filed an "answer" to the "demurrer" in which he denied 
ail its averments. Nothing could be more inartificial than this situa- 
tion. But disregarding mère forms where none are specifically pre- 
scribed, and coming to the substance of things, we are disposed to dis- 
regard misnomers, and to treat the so-called "demurrer" and "answer" 
thereto as the statements by the respective parties of the facts upon 
which the Trust Company on the one side and the trustée on the other 
attempt to show the good faith, or the reverse, of the Trust Company 's 
claim o£ title to the lands adversely to that of the trustée of the bank- 
rupt. The Trust Company does not deny that, as its tenant during the 
option period, the bankrupt was in possession of a term of 15 months 
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from May 2, 1911,: but it can hardly be contended that its tenant's pos- 
session was not itsown. 

If the trustée is not in actual possession, in the légal sensé, of the 
estate, and if the Trust Company asserts an adverse claim to the own- 
ership of the lands and its possession thereof by its tenant, and if that 
claim is not merely colorable, but is one made in good faith, then, un- 
der authorities like Louisville Trust Co. v. Comingor, 184 U. S. 18, 
25, 22 Sup. Ct. 293, 46 L. Ed. 413, same case sub. nom. Sinsheimer 
V. Simonson, 107 Ped. 898, 47 C. C. A. 51, First National Bank v. 
Title & Trust Co., 198 U. S. 289, 25 Sup. Ct. 693, 49 L. Ed. 1051, 
Loveland on Bankruptcy (3d Ed.) 100, 102, Jacquith v. Rowley, 188 
U. S. 620, 23 Sup. Ct. 369, 47 L. Ed. 620, and In re Peacock (C. C.) 
178 Ped. 851, it would seem to be clear that the controversy in re- 
spect to such claim is one which should not, and indeed cannot, be 
settled in a summary way in this proceeding. On the contrary, the 
rights of the parties must be settled in a plenary suit to be brought by 
the trustée either in a state court or in this court under sections 23 
and 60 of the bankruptcy act. We do not doubt that the trustée is in 
possession of the term, as far as a tenant can be, and, if that only were 
involved, the case In re McMahon, 147 Eed. 684, 17 C. C. A. 668, would 
sufficiently guide us to the conclusion that the référée vvould hâve au- 
thority to direct a sale of the term. But that would be an insignificant 
and uncertain matter, difRcult and déterrant to those contemplating a 
purchase, as the term is burdened with the condition requiring the 
payment of interest on the indebtedness. That phase of the case is 
not the çne reached hère. The pétition of the trustée is for a sale of 
the fee-simple title. Under KentuckyStatutes, § 491, possession ac- 
companies and follows the légal title, and upon elementary principles 
the possession of the tenant is that of the landlord. Prima facie the 
trustée bas succeeded to the tenancy for the remainder of the 15 
months' term only. 

We find from the record sent up by the référée that the Trust Com- 
pany asserts and claims title to and possession of the lands adversely 
to the trustée, except as to the term to expire August 2, 1912. We 
find, furthermore, that this adverse claim is not fictitious nor colorable, 
biit is made in good faith. In saying this, however, we express no 
opinion as to the merits ôf the claim. The Trust Company does in 
gbod ^aith claim to be the owner in fee simple of the lands under the 
déed rèf erred to, though it bas given an option for a repurchase there- 
çf by the bankrupt. The trustée not only dénies this, but contends 
that the Trust Company only bas a mortgage upon the land, and that 
the mortgàgevvas avoided by the adjudication. 

Issues and adverse claims like thèse should be tried in a plenary ac- 
tion, and not in a proceeding in bankruptcy. We therefore hc^d that 
the référée has not jurisdiction to order a sale of the lands except to 
théexteht of the' option term, and; upon the facts disclosed by the rec- 
ord, hè 'should, except to that extent, deny the pétition of the trustée. 
Probably the latter would not désire a sale of the term, and may witb- 
draw' bis pétition. , ' " 

Ah ôrder accordinglywin be miade. ' ';■ 
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ECKLEY V. DANIEL et al. 
(Circuit Court, D. Nevada. July 16, 1908.) t 

No. 984. 

1. Specific Perfcbmance (§ 70*) — Corpoeate Stock — Sale. 

Where a Mil for spécifie performance of a contra et for the sale of 
mining stoclc did not show tbat the stocli could not be purchased in the 
niarket, and tbat its pecuniary value was not readlly ascertainable, or 
tbat it bad a peculiar value to plalntiff, it did not state a case for spé- 
cifie performance. 

[Ed. Note. — For otber cases, see Spécifie Performance, Cent. Dig. § 
203 -, Dec. Dlg. § 70.*] 

2. Pleadinq (§ 8*) — Conclusions— CoNTEACTs— Ratification. 

In a suit for spécifie performance of an eniployiuent contract for serv- 
ices rendered, an allégation in the 1>111 tbat défendant corporation rati- 
fled tbe acts of D., vvbo employed plaintiff, and ratlfied tbe contract of 
employnient between plaintiff and D., was a mère conclusion of law, and 
Insufflclent to sliow tbat tbe corporation was bound by tbe contract, un- 
der the rule tbat. if tbe corporation ratified the contract of tbe promoter, 
tbe facts constituting such ratification uiust be pleaded. 

[Ed. Note.— For otber cases, see Picading, Cent. Dig. §§ 12-2814 ; Dec. 
Dig. § 8.*] 

In Equity. Action by J. Eckley against J. B. Daniel and the Neva- 
da Wonder Mining Company. On démarrer to complaint. Sus- 
tained. 

B. R. McCabe, for plaintiff. 

Campbell, Metson & Brow'n, for défendants. 

FARRINGTON, District Judge. The complainant allèges that 
on the 9th day of July, 1906, he entered into a written agreement with 
J. B. Daniel and associâtes, nnder the terms of which he was to pros- 
pect for and examine mining property in the state of Nevada for the 
benefit of défendant Daniel, and that he shoiild receive compensation 
for his services at the rate of $10 per week and board. The agree- 
ment set out in the bill provides, also, that in case mining property 
purchased by Daniel and his associâtes is examined and reported on 
by Eckley at the instigation of Daniel, then Eckley is to receive as 
further compensation — 

"10.000 sbares of tbe cai)ital stoclî of a .$1,000.000 corporation, whose shares 
shall bave a par value of $1 eaeb (or tbe .same proportion to tbe whole in 
the event of tbe capitalization beiug made at any otber sum), of a conipan,^' 
organized to talie over, develop, and mine such property." 

In pursuance of this agreement, Eckley, at the instance of Daniel, 
examined and reported on a certain mining property at Wonder, 
Nev., in August and September, 1906, and advised its purchase. Dan- 
iel and his associâtes subsequently bought the property, and later a 
corporation was organized with a capital stock of l,5(X),O0b shares 
of the par value of $1 each., This corporation became the owner of 
the property. Daniel and the Nevada Wonder Mining Company each 
own not less than 15,000 shares of said stock. Thèse shares are al- 

•For otber cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
t Recelved for publication December 14, 1911. 
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leged to be worth $30,000. It is averred that the corporation ratified 
the contract between plaintiff and Daniel; that on the 24th day of 
October, 1906, plaintiff demanded of Daniel, and also of said company, 
15,000 shares of said capital stock, but each of them refused to de- 
liver the stock, or any part of it, to plaintiff. Thereupon plaintiff, 
by due notice, terminated the relation of employer and employé there- 
tofore existing between Daniel and himself . It is also set out in the 
bill that complainant — 

"hué no adéquate remedy at law, for the reason that hls rights In and to the 
mining property, whose value his expérience enabled him to discover, are of 
so peculiar a nature that it can only be measured, at the présent or in the 
future, by the stocks of said corporation, their peculiar nature, subject, as 
they are, to rising and f alling according to the value of the said property is 
revealed and extracted In the mining process, and damages at law might 
take from him and glve to others the compensation for whlch he took the 
risk in spending months upon the désert." 

The prayer of the bill is that défendants be required specifically to 
perform said agreement, and issue, or cause to be issued, to plaintiff 
15,000 shares of the capital stock of said corporation, and for other 
proper équitable relief. 

Each défendant has demurred to the bill, first, on the ground that 
it is without equity in this, that it does not show that plaintiff has no 
adéquate remedy at law, and, second, on the ground that no cause of 
action against the défendant Nevada Wonder Mining Company is 
shown. 

[1] The rule is well established that a court of equity will not in 
gênerai decree the spécifie performance of a contract to convey cor- 
porate stock because its monetary value recovered as damages will 
enable the plaintiff to purchase other stock of the same kind in the 
market. If it is made to appear in the bill that the stock cannot be 
purchased in the market, and that its pecuniary value is not readily 
ascertainable, or that the stock which is the subject of the contract 
has a peculiar value, to the plaintiff, spécifie performance will usually 
be decreed. In this case the bill contains no averment of any pe- 
culiarity in the nature of the stock in question which is not possessed 
by ail mining stock, and in a greater or less degree by nearly ail cor- 
porate sitock of every kind. There is nothing in the bill showing 
that like stock cannot be readily purchased in the market. There- 
fore I must hold that complainant has failed to show that he has no 
adéquate remedy at law. 

[2] The allégations of the bill are insufîicient to show any lia- 
bility on the part of the défendant Nevada Wonder Mining Company. 
The statement "that the said corporation did ratify the acts of said 
Daniel, and did ratify the contract between the said Daniel and the 
plaintiff herein," is ail which connects the corporation défendant with 
the contract set out in the bill. The statement is, at best, but a con- 
clusion of law. If the corporation ratified the contract and the acts 
of Daniel, the facts which constitute such ratification should be 
pleaded. 

The demurrer must be sustained. 
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In re KOLBER. 

(District Court, E. D. Pennsylvania. January 24, 1012.) 

No. 3,852. 

Bankruptct (I 397*) — Paktners— Exemptions. 

In the absence of fraud, and a showing as to Insolvency of a firin 
when it was dissolved, the assets validly vested In the succeedlng niem- 
ber as an individual, entitllug hlm to an allowance of an exemption In 
bankruptey proceedings brought against him 14 days later. 

[Ed. Note. — For other cases, see Bankruptey, Dec. I)ig. § 307.*] 

In the matter of Pincus Kolber, bankrupt. On certificate of the 
référée on an order setting- aside personalty as exempt. Aiïîrmed. 

Wessel & Aarons, for trustée. 

Canard & Middleton and A. J. Smallwood, for bankrupt. 

J. B. McPHERSON, District Judge. Certain chattels were set 
aside under the bankrupt's claim of exemption, and the trustée ob- 
jected on the ground that the property was — 

"not the individual asset of the said Pincus Kolber prier to hls bankruptey, 
but was part of the assets of the unsettled copartnership of Max Meyers 
and Pincus Kolber, trading as Meyers & Kolber." 

The parties agreed upon the following facts : 

"Meyers & Kolber dissolved partnershlp by writtcn agreement 14 days 
before the pétition in bankruptey was liled against Pincus Kolber, and by 
the dissolution agreenient the assets of the dissolved partnership vested in 
Pincus Kolber and the liabilitles were assuiued by hlin. During the 14 days 
between the dissolution and the bankruptey Kolber contlnued the business 
as bis owii, and there was no fraud in the dissolution. ïhe liabilitles in the 
présent proceeding are partnership debts of Meyers & l'îolber, and the as- 
sets were the assets of the jMrtnership of Meyers & Kolber, assigned to 
Pincus Kolber by the foregoing agreenient, and in hls possession as his 
I)roperty àt the time of the bankruptey. Meyers, the retirlng partner, ap- 
peared as a witiiess and ruade no objection to the administration of the 
goods formerly belonging to the dissolved partnership in the proceedings ; 
but he was never made a party by any formai order of the United States 
court, raerely appearing as a witness under subpœna." 

The référée overruled the trustee's objection, saying, inter alia : 

"From the record I flnd that the partnership of the bankrupt and Max 
Meyers was dissolved In good faith by written agreemeut 14 days beforé 
the pétition m bankruptey was flled against Pincus Kolber. By the agree- 
ment of dissolution ail of the assets were transferred to Pincus Kolber and 
ail of the liabilitles were assunied by him. Immediately after the disso- 
lution, and up to the date of the fliing of the pétition in bankruptey, Kol- 
ber Contlnued the business as his own. The ilabilltles scheduled by Pin- 
cus Kolber are the liabilitles of the late flnn of Meyers & Kolber, and the 
assets which came into the hands of the' trustée in bankruptey were the as- 
sets o£ the late partnership of Meyers '&*Kblber, which had by the disso- 
lution agreement come intb the possession of Pincus Kolber as his individ- 
ual property, and rémaihed in his possession as sueh up to the time of his 
bankruptey. Meyers, the former partner of Kolber, was not made a party 
tô this proceeding, and the bankruptey is not that of the partnership, but 
of Pincus • Kolber indlvidually, and late trading With Morris FJîSenberg as 
Elsenberg & Kolber, and late trading wlth Max Meyers as Meyers & Kol- 

•For other cases see same topic & § ntjmber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ber. Meyers appeared as. a wltnesg before me, and made no objection to 
the administration o£ the assets (onnerly belonglng to the partnershlp of 
wbich be had been a member. 

"The bankrupthas clalmed bis exemption ont Qt assets whlch thua came 
Into the trustee's bands. The trustée now ralses the question as to the 
rlght of the bankrupt to bis exemption by reason of the fact that thèse as- 
sets were partnershlp assets, and not hls indlvldual property. It Is settled 
law that durlng the opération of the partnershlp business the partners bave 
a rlght to transform the partnershlp property Jnto the individual property 
of one of the partners and to apply It to the payment of bis Indlvldual 
debts, provided It Is done In good faith, and before credltors intervene and 
brlng the property of the partnershlp into court. Sargent v. Blake, ^ Am. 
Bankr. Rep. 124 [lÔO Fed. 5T, 87 O. C. A. 213, IT L. R. A. (N. S.) 1040]. 

"AU question of firaud Is eliminated from this controversy, and, there 
being no évidence of Insolvency of the flrm at the tlme of its dissolution 
(see In re Terens [D. C] 23 Am. Bankr. Rep. 686, 687 [175 Ped. 495], and 
In re Perlhefter & Shatz [D. C] 25 Am. Bankr. Rep. 576 [177 Fed. 299]), 
the bona fldes of the transaction is established. The property In question 
being the individual property of the bankrupt, it foUows loglcally that the 
owner is entitled to clalm hls exemption out of it. In re Rudnick [D. O.) 
4 Am. Bankr. Rep. 531 [102 Fed. 750]." 

The parties hâve chosen to submit thîs controversy upon the fore- 
going facts, which say nothing concerning the insolvency of the firm 
at the date of dissolution, nor concerning the state of accounts be- 
tween the partners. The effect of such insolvency being, therefore, 
out of the case, and there bèing no fraud in the transaction, I agrée 
that the firm assets were validly transformed into the individual assets 
of the bankrupt, and that the exemption should be allowed. To dé- 
cide otherwise would amount to holding that partnershlp creditors 
hâve a secret lien upon partnershlp assets that foUows them into the 
hands of a good-faith purchaser, and to holding, also, that such lien 
is superior to the right established by thç public policy of the Penn- 
sylvania exemption statutes. Joint owners may not be allowed ex- 
emption out of the joint property (Bonsall v. Comly, 44 Pa. 442; Spade 
V. Bruner, 72 Pa. 57; Hawley v. Hampton, 160 Pa. 18, 28 Atl. 471); 
but this is not a case of joint ownership. 

The order is affirmed. 



McMULLEN V. IIALLECK CATTLE CO. et al. 
, (Circuit Court, D. Nevada. May 6, 1910.) 
No. 1,110. 
Bemovai; of Ca^^ses <| 52*) — Diversitt of Citizenship— Separablb Contbo- 

VEKSY. , : ,■ 

riaintiff sped to quiet title to the use of a portion of the waters of a 
oreeki nmklng défendants a cattle company and nlne others arranged in 
; gi'pups. Theycattle company was a nonresident The complaint con- 
talned no allégation Indlçatlng that to nse or appropriation of the wa- 
ter, or Us çJi^m of title thereto.wtis te any way connected wlth the use, 
çlfiinj, or appropriation pftany other défendant or défendante except 
tjiatefvch, défendant was interested In-the same stream.Mthe waters ot 
, which wjBreiInsufflcient to answer the aggregate demanda of ail, nor did 
It appear tbat the,Gattle company used any ditch or danj or Irrigated any 
land, te connection wlth any other défendant or défendants. HeW, that 

■' '■, ) ! "^ ' . I I . I II ' M I.. 
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there was a separable controversy between plalntlff and the cattle Com- 
pany, and that the suit was removable as to It. 

[Ed. Note.— For other cases, see Removal of Causes, Cent. Dlg. §§ 102, 
103, 105 ; Dec. Dlg. § 52.» 

Separable controversy as ground for removal of cause, see notes to 
Robbins v. Ellenbogen, 18 C. O. A. 86 ; Mecke v. Valleytown Minerai Co., 
35 C. C. A. 155 ; Pollitz v. Wabash R. Co,, 100 C. C. A. 4.] 

In Equity. Action by Samuel McMullen against the Halleck Cat- 
tle Company and others. The Halleck Cattle Company caused the 
suit to be removed on the ground of diversity of citizenship as in- 
volving a separable controversy between itself and plaintiff, and plain- 
tiff moves to remand. Denied. 

Lewers & Henderson, for complainant. 

Lent & Humphrey, for Halleck Cattle Co. 

Cheney, Massey & Price, C. L- Harwood, and F. S. Gedney, for 
défendants Helena P. Johnston, Horace Lane, and Alice Lane. 

B. R. McCabe, for défendants Charles Wells, Anna Wells, Jesse 
Parker, Thomas Earl, John Goodale, and Henry Goodale. 

FARRINGTON, District Judge. It appears that one of the de- 
fendants, the Halleck Cattle Company, is a California corporation, 
while ail other parties to the suit are citizens and résidents of the 
State of Nevada. The Halleck Cattle Company caused the suit to be 
removed to this court on the ground that it involves a separable con- 
troversy between itself and plaintiff. The existence of such a con- 
troversy is the only question to be determined on plaintiff's présent 
motion to remand. The suit was brought to quiet plaintiff's title 
to the use of the first 25 cubic feet per second of the waters flowing 
in Boulder creek, a natural surface stream of water, situated in Elko 
county, Nev. Beside the Halleck Cattle Company, there are nine de- 
fendants arranged in three groups. The complaint contains no al- 
légation which in any manner indicates that Halleck Cattle Company's 
use or appropriation of the waters of the creek, or its claim of title 
thereto, is in any way connected with the use, claim, or appropriation 
of any other défendant or défendants, except that each défendant is 
interested in the same stream, the waters of which are insufficient to 
answer the aggregate demands of ail. Furthermore, it does not ap- 
pear that the company used any ditch or dam or irrigated any land in 
connection with any other défendant or défendants. 

In Carothers v. McKinley Mining & Smelting Co. (C. C.) 116 Fed. 
947, the plaintiff sought to quiet his title to a mining claim in White 
Pine county as against a number of défendants, each of whom, it was 
alleged, claimed an interest in the premises, adverse to plaintiff. The 
défendants did not claim under any common source of title or right, 
and were not jointly mentioned except by groups. Judge Hawley 
decided there was a separable controversy. In Bâtes v. Carpentier 
(C. C.) 98 Fed. 452, Judge Morrow in a similar case held that a suit 
to quiet title brought in a state court against a number of défendants 
for the purpose of obtaining an adjudication of ail claims adverse 

•For other caaes see same topic & J nvmbeb In Dec. & Am. Dlgs. 1907 to date, & Eet'r ludexei 
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to complâihant which may exist in favor of any of the défendants is 
severablç as to each défendant, and a défendant who is a citizen of 
a différent state from the complainant may remove the cause against 
him to the fédéral court. 

I am unable to distinguish the présent case, in principle, from the 
two last cited. True, in the cited cases the subject-matter viras land, 
instead of water, but the object in each was to settle and détermine 
adverse claims and title. The principle involved is the same. The 
rule is thus stated by Mr. Justice Waite in Fraser v. Jennison, 106 
U. S. 191, 194, 1 Sup. et. 171, 174 (27 L. Ed. 131) : 

"To entitle a party to a removal under the second clause of the second 
section of the aet, there niust exIst in the suit a separate and distinct cause 
of action, on whlch a separate and distinct suit might properly hâve been 
brought and complète relief afforded as to such cause of action, with ail the 
parties on one side of that controversy citizens of différent states from those 
on the other. Hyde v. Ruble, 104 U. S. 407 [26 L. Ed. 823]. To say the least, 
the case must be oue capable of séparation into parts, so that, In one of the 
parts, a controversy vvill be presented with citizens of one or more states on 
oue side, and citizens of other states on the other, which can be fully deter- 
mined without the jjresence of any of the other parties to the suit as it bas 
been begun." 

The présent case can be separated into parts so as to leave a sep- 
arate and distinct cause of action between Samuel McMuUen, a cit- 
izen of Nevada, and Halleck Cattle Company, a citizen of California. 
On this cause of action a separate and distinct suit could hâve been 
brought, and the fuU nature and extent of the company's claim to 
the use of said 25 cubic feet per second of the waters of Boulder 
creek could be determined as against complainant, without the prés- 
ence of any other défendant as party to the controversy. 

The motion to remand must be denied. 



In re MATSCHKE. 
(Bistrict Court, E. D. New York. Jamiary 26, 1912.) 

1. Bankkuptcy (§ 143*)— AssBTS OF Estate—Insurance Proceeds. 

Where involuntary proceedlngs were brought against a bankrupt in 
April, after he had been stricken with paralysis in the preceding Jan- 
uary, and he died therefrom the following June, the trustée is entitled to 
the proceeds of a policy insuring the bankrupt against permanent dis- 
ability from paralysis ; the widow not being entitled to retain the pro- 
ceeds on the theory that the dlsability did not necessarily appear to be 
permanent, so as to warrant a elaim under the policy untll the bank- 
rupt's death, or becausé the insurer was entitled to one year from the 
date of clalm in which to pay the policy, since the insurance was paid 
under the widow's claim that permanent disability was caused by thé 
illness in January. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 143.*] 

2. Bankkuptcy (§ 143*) — Assets— Réduction— Expenses. 

Whatever expense bas been involved in collecting the money from the 
Insurance Company and in settling a suit therefor brought by the widow 
as adminlstratriix, including attorney's fées, should be paid out of the 
txmS. 

[Ed. Note.— For other cases, see Bankruptcy, Dec. Dig. § 143.*] 

•For other cases see same topic & i kumber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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In the matter of William Matschke, bankrnpt. On pétition by the 
trustée to compel payment over of assets. Pétition granted. 

Albert T. Scharps, for petitioner, 
David Tim, for respondent. 

CHATFIELD, District Judge. [1] In January, 1909, the bank- 
rupt was stricken with paralysis, which resulted fatally in the month 
of June of that year. On April 7, 1909, an involuntary pétition in 
bankruptcy was filed against him. He was ill at the time, and ail the 
matters of business were being conducted by his wife, who subse- 
quently also obtained letters of administration, and as such adminis- 
tratrix has been paid $500, the proceeds of a policy of insurance which 
by its terms insured the deceased against permanent disability from 
paralysis and several other diseases, The insurance money in ques- 
tion had to be collected by suit, and the services of an attorney were 
required by the administratrix. 

The trustée in bankruptcy has petitioned this court to compel the 
administratrix and her attorney to turn over one-half of the money 
received from this insurance, upon the ground that at the time of the 
adjudication in bankruptcy this policy came within the provisions of 
section 70a, par. 5, of the bankruptcy statute (Act July 1, 1898, c. 541, 
30 Stat. 565 [U. S. Comp. St. 1901, p. 3452]). 

Objection is made that the disability occurring in January did not 
necessarily appear to be permanent until the death of the insured, 
and that the company also had one year from the date of claim within 
which to pay the daim if it saw fit. But neither of thèse objections 
would seem to affect this situation. The insurance was evidently paid, 
and the allégations of the complaint in the action brcught by the ad- 
ministratrix are based upon the claim that permanent disabihty was 
occasioned by the illness in January, 1909. 

If that be so, the défenses of the insurance company or the time 
within which it could contest the claim would not hâve anything to 
do with the accrual of the right on the part of the insured to be paid 
the amount of the insurance, and this plainly happened prior to the 
adjudication in bankruptcy. We therefore hâve the situation of a 
sum of money due to the bankrupt prior to adjudication, but which 
he had not yet collected, and which has since been received by the 
administratrix, who stands in his shoes as representing his estate. 

Various suggestions hâve been made as to the intentions of the 
parties, inasmuch as this policy was not included in the schedules ; but 
it is apparent that the bankrupt was so ill that neither he nor the ad- 
ministratrix are open to the charge of having concealed thèse assets, 
especially in view of the fact that the attorney for the administratrix 
has preserved the fund, and that they now dispute the right of the 
estate to claim this fund in such a way as to indicate that no willful 
concealment of admitted assets was intended. But on the gênerai 
question it must be held that the claim was property of thç bankrupt, 
the right to collect which he could hâve assigned prior to his death, 
and which therefore passed to the trustée in bankruptcy. The ad- 
ministratrix and her attorney make no claim which is adverse with 
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référence to this fund. Tliey admit possession. The attorney's pos- 
session is merely that of agent. The parties are beforé the court, 
and the funds under the direction of the court, in that the only ques- 
tion involved is whether or not the bankrupt, or his estate, because 
of his decease, is entitled to retain it against the creditors. 

[2] Whatever expense has been involved in coUecting the money 
from the insurance company and in negotiating a settlement of the 
suit, including the attorney's fées for so doing, should be paid out of 
the fund. No exernption from exécution, nor any expenditure of any 
of this money in directions which are équivalent to an exemption 
from exécution under the Code, has been shown, and an order may 
be entered directing the administratrix and her attorney to pay over 
such amount as may be found upon the settlement of the order to be 
due. The court sees no reason why this order should not include the 
whole $1,000, even if but $500 is held in the hands of the attorney. 
The détermination of right to the fund covers it ail. 



PENNSÏLVANIA STEKL CO. et al. v. NEW YORK CITY EY. CO. et al. 

(four cases). 

CENTRAL TRUST CO. v. ÏIIIRD AVENUE. R. CO. et al (four cases). 

(District Court, S. D. New York. January 27, 1912.) 

Intebnai. Revenue (§ 7*)— CoP.roBATioN Taxes— Assets in tue Hands of 
' Ueceivees. 

Tarife Act Aug. 5, 1909, c. G, § 38, 36 Stat. 112 (U. S. Oonip. St. Supp. 
1909, p. 844), imposes a corporation tax on corporations, joint-stock com- 
panles, or associations organlzed for profit, dolng business under the 
laws of the United States, or of any state, équivalent to 1 per cent, of 
the eutire net ineome over $5,000 received from ail sources during the 
year, exclusive of amouuts received by it as dividends on stock of otli- 
er corporations, subject to the tax, etc. Held, that such act did not 
Incliide the property of street rallroad eonipanies In the hands of re- 
celvers appointed by fédéral courts, riot\yithstandlng the property seized 
dld not include the corporation's franchise to be a corporation, and its 
organizatlon was malntalned. 

[Ed. Note. — For other cases, see Internai Revenue, Dec. Dlg. § 7.*] 

Receivership proceedings by the Pennsylvania Steel Company and 
others against the New York City Railway Company and another, 
and by the Central Trust Company against the Third Avenue Rail- 
road Company and others. Applications by the United States for 
orders requiring the receivers to make and file returns under the cor- 
poration tax law. Denied. 

Thèse are applications niade by the United States Attorney for the South- 
ern District of New York on behalf of the Collecter of Internai Revenue 
for orders of this court requiring Its offlcers, Messrs. JoUne and Roblnson, 
as receivers of the Metropolitan Street Railway Company, and Mr. Whlt- 
ridge, as receiver of the Third Avenue Rallroad Company (and of other 
Street railway companies), to make and file returns for the years 1909 and 
1910 "for the sald companies of their and each of thelr net incomes" in the 
manner and form requlred by section 38 of tbe tarife act of AUgust 5, 1909, 
Ihe section known as the corporation tax law. The section reads as fol- 

*For other cases see same topic & | numeer in Dec. & Am. Dlgs. 1907 to date, & Hep'r ladsxcs 
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lows: "Sec. 38. That every corporation, Joint-stock Company or association 
organized for profit and having a capital stock represented by sliares, and 
every insurance company now or hereafter organized under the laws of 
the United States or of any state • * • shall be subjeet to pay annual- 
ly a spécial excise tax with respect to the carrying on or doîng business by 
such corporation, joint-stock company or association or Insurance company 
équivalent to one per centum of the entire net Income over and above $5,- 
000 receivêd by it from ail sources durlng such year, exclusive of amounts 
received by It as dividends upon stock of otber corporations, joint-stock com- 
panles or associations or insurance companies subjeet to the tax hereby Im- 
posed." 

Addison S. Pratt and John N. Boyle, Asst. U. S. Attys. 

Arthur H. Masten, William M. Coleman, and James O. Tryon, for 
Metropolitan receivers. 

Evarts, Choate & Sherman and H. J. Bickford, for Third Avenue 
receiver. 

LACOMBE, Circuit Judge (after stating the facts as above). The 
question hère presented was considered, somewhat hastily, in Penn. 
Steel Co. V. N. Y. City Ry. (C. C.) 176 Fed. 471, 477. With the as- 
sistance of the exhaustive briefs which hâve been submitted, it has 
been given much more careful attention, but no reason is apparent for 
reaching a conclusion différent from that already expressed. When it 
is conceded, as it must be under Flint v. Stone Tracy Co., 220 U. S. 
107, 31 Sup. Ct. 342, 55 L. Ed. 389, that this tax is not imposed upon 
the property nor upon the franchises under which the railroad is oper- 
ated in the différent streets and avenues, most of the cases cited by 
the government become inapplicable. Of course, the corporation 
could not avoid this tax by turning over its property and the opération 
of its road to some agent or trustée, whp is the mère alter ego of the 
corporation, but that is not this case. 

Receivers are sometimes referred to as the représentatives of the 
corporations, but that expression is not exactly accurate. In receiver- 
ships of this sort the corporate life still continues. The corporation 
may go on electing officers and preserving its organization. Its prop- 
erty (includingthe franchises under which its road is operated) has 
been seized by the court and is held for thé benefit of creditors or 
persons entitled to it, Sometimes the property thus seized is sold by 
ôrder of the court; but such sale does not include the franchise of 
the debtor to be a corporation and to do business in a corporate capac- 
ity, with the privilèges thereby secured to it, as pointed out in Flint 
V. Stone Tracy Co., supra, 220 U. S. 161, 31 Sup. Ct. 342, 55 L. Ed. 
389. 

It does not seem to me that Congress, while avoiding caref ully any 
taxation of the property of the corporation, intended to impose a tax 
upon the ihcbme realized from the assets of a bankrupt corporation, 
whose property had been taken over by a court, through its officers 
to be piarshaled and distributed. Certainly the lânguàge used does 
not indicatè any such intent. 

The motion is denied. 
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In re MIERS. 
<Dlstrlct Court, D. South Dakota, S. D. January 27, 1912.) 

1. Bankbtjptcy (§ 474*)— tRight to Awabd Costs. 

A bankruptcy equi't, having équitable jurlsdictjon, bas powçr In Its 
discrétion to award costs against an objecting creditor wUo bas falied 
to substantlate spécifications of objection in opposition to the bankriipt's 
discbarge , 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 474.*] 

2. Bankbtjptcy (§ 474*)-^Objeçtions to DischaRGE. , 

Where spécifications of objection to a liiankrupt's dlscha'i'ge are flled 
iû good faitb, and tbe creditor's opposition is not frivolous or véxatious, 
the court will not impose costs on the objecting creditor, though be fails 
to sustain the spécifications. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. S 474.*] 

In the matter of bankruptcy of Ferdinand W. Miers. On motion 
of the bankrupt for taxation of coSts against an unsiiccessf ul ob- 
jecting, creditor. Denied. 

Ric^ &,Benson, for bankrupt. . 

G. R. Krause, for objecting creditor. , , • 

ELLIOTT, District Judge. This is a motion by the bankrupt for the, 
taxation by the clerk of this court of the costs enumerated and set 
fortbin> the bill of costs herein, as foUows, to wit: 

Attorney's docket feo ...$20 00 

For auswer.. ,.,...,..,, 3 00 

Witness fées of Fenlinaud W. Miers in ressivouse to iiiaster's order is- 

sued at couiplaiuàut's i-equest, per diem, 2 days '. 3 00' 

Mileage ......:. ^ ;.. v ;■. .■. 4 00 

Total ,..,,....,..... . .$30 00 

against Delniont Goklsmith, a creditoi- who filed spécifications of ob- 
jection to the discharge of the bankrupt. / ' , 

The record discloses : That Ferdinand W. Miers filed his vbluntary 
pétition and schedules in bankruptcy, and \yas on the ,12th day of 
Decembefj ';191p, duly adjudicatèd à bahkrupt, and 'the matter ^kràs 
thereupon cjuly/ceférred ito Henry A. Mullér as j-ëfei'ee. THèreaftèr, 
on the lÔth da!y,of March, 1911, said bankrupt filed iti the office bf' 
the clerk of tliis court his pe1;ition for discharge, aiildwithip the time 
allowed by law Goldsmith, a creditor of sàjd bankrupt,' filed his spécifi- 
cations of objection to said discha'rge. On Jùrie 29, 1911, référence 
was made to. Henry A. Muljer, as spécial master, to take the évidence 
and report findings. That fhéreaftër such procéétiihgs were had that 
the sàid spécial, master màde and filed findings ih',ï^\>^or of, àn'd^écom-' 
mending the.djsçhàrge of, the barikrUpt as prayed in.his pe{ititih,^h<i 
an order of " djsçhargè of tlie said banWf upt 'wàSj théreqpori duly én- 
tered. On fhe JÔtli day of Dècèi^béH 191 1,' the bankrupt, bj^'hiè at-- 
torneys, Messrs. Rice & Benson, filed motîotj fOr, taxàtioti Of iiQst!^ 
as above stated in favor of the bankrupt and ' ag^^ainst thé said ob- 
jecting creditor. There are certain costs necessarily incurred in the 

*For other cases see same topic & S numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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hearing before spécial masters in matters of this kind, such as clerk's 
fées, master's per diem, and stenographer's fées. Thèse costs are 
not involved in this controversy, as it appears by the record that they 
hâve been paid by the objecting créditer. 

[1] I hâve given spécial attention to the first question involved in 
this motion, to wit: Has the District Court, sitting in bankruptcy, 
power to award costs against an objecting creditor who fails to sub- 
stantiate his spécifications of objection in opposition to a bankrupt's 
discharge? Although this question has not been discussed at great 
length in any opinion that has been written, an examination of the 
cases arising under the act of 1867 establishes the fact that costs 
were awarded against creditors who failed to substantiate their spéci- 
fications of objection apparently as of course and without the court's 
right to impose them being raised. In re Joseph Wolpert, 1 Am. Bankr. 
Rep. 437 ; In re Eidom, Fed. Cas. No. 4,315. In the latter case it is held 
that the attorney's docket fee "becomes a proper charge in the bill 
of costs." It was also held that the right to award costs is inhérent 
in the District Court in bankruptcy as a court of equity, and that such 
court could in its discrétion, like other courts of équitable jurisdic- 
tion, give or withhold costs. In re George, Fed. Cas. No. 5,326; In 
re Holgate, Fed. Cas. No. 6,601. This same view of the law was 
taken by the courts interpreting the bankruptcy act of 1841. In re 
Wolpert, supra, 1 Am. Bankr. Rep. 438, and citations. 

It seems to be settled that prior to the law of A. D. 1898, though 
the old bankruptcy acts were silent upon the question of costs in a 
case like this before me, this court might, upon an application for 
discharge, award costs against an objecting creditor who was de- 
feated in his effort to prevent the bankrupt's discharge. I cannot 
find that the bankruptcy law of 1898 has modified the interprétation 
placed upon the old bankruptcy statutes in the cases above referred 
to. I am therefore of the opinion that the right to award costs is 
inhérent in the District Court in bankruptcy as a court of equity, and 
that this court can in its discrétion, like other courts of équitable ju- 
risdiction, give or withhold costs. 

[2] The further question arises hère, Should the costs and dis- 
bursements above set forth be awarded the bankrupt hère? So far 
as I am able to ascertain from this record, there is no pretense that 
this creditor who objected to this bankrupt's discharge was not acting 
in good faith at the time his spécifications of objection were filed, nor 
does it appear that said objections were either frivolous or vexatious. 
There is no finding in the record that the creditor's objections were 
intended merely to vex or delay the bankrupt. It is true he failed to 
prove the truth of his objections, but, in so far as I can see, there 
are none of the éléments which go to make up a frivolous or vexa- 
tious attack upon this bankrupt by this creditor. I agrée with the 
référée in Re Joseph Wolpert, supra, wherein he states that: 

"It would be unfalr to hold that costs should be awarded againist the créd- 
iter from whom they can be collected, when, had the décision been the other 
way, the creditor would hâve been unable to coUeçt costs from the bankriipt." 

The bankrupt in this case received his discharge. The creditor 
had a perfect right to in good faith oppose such discharge so long as 
193 F.— 19 
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his opposition was not frivolous or vexatious, and thîs court will noï 
impose upon the créditer the taxation of thèse costs so long as he acts 
in good faith. I hold that the discrétion is always in the court, and 
that it should be exercised under the rules above stated. 

The foregoing is, I think, in conformity with the practice that has 
heretofore obtained in this district. 

The motion of the bankrupt to tax the costs set forth therein against 
the objecting creditor should be denied, and an order will be enteredf 
accordingly, 



CARET V. SHERWOOD et al. 

(Circuit Court, M. D. Pennsylvanla. February 5, 1912.) 

No. 57. 

WiLM ({ 630*) — CoNSTKTTCTioN— Contingent Estâtes. 

Testator gave to hls wlfe and slster the use of a coal bed so long 
né the wife remalned hls wldow, then to testator's son H., if living, 
and, If not, to the chlldren of H., H. to hâve the use of the coal bed 
untll;hls three sons became of âge, when they were to hâve the use of 
the bed untll they had three sons, one eaeh, and they became of âge, 
when they were to hâve the coal land and coal, thelr parents to hâve 
the free use of the coal for thelr own use. HelA that, testator's three 
great-grandsons not havhig ail arrlved at âge, no tltle was vested In 
one of them, slnce testator's son took an estate for years, termlnatlng 
when the youngest of hls three sons became of âge, whereupon they in 
tum had the use of the coal bed from the tlme they ail arrlved at 
âge untU each of them had a son of âge, when the estate terminated 
and vested In such chlldren. 

[Ed. Note.— For other cases, see WUls, Cent. Dlg. H 1464-1480; Dec. 
Dlg. i 630.*] 

In Equity. Bill by Clarencç Carey against J. M. Sherwood and 
another. Bill dismissed. 

M. J. Martin and James J. O'Malley, for plaintiff. , 
J. E. Sickler, Paul J. Sherwood, A. A. Vosburg, and Frank P. 
Slattery, for défendants. 

WITMER, District Judge. The plaintiff, Clarence Carey, by bill 
in equity seeks to enjoin the défendant J. M. Sherwood from collect- 
ing rents, royalties, and revenues, from the other défendant, John Ko- 
mara, for mining coal upon a certain property leased by Sherwood to 
Komara, whereof the plaintiff claipis title. The bill furthermore calls 
for an accounting and gênerai relief. The plaintiff claims title to 
the premises in question throiigh the last will and testament of Daniel 
Carey, who died April IS, 18(54. The following is a copy of the will: 

"I, Daniel Carey of the townshlp of Scott, in the cobnty of Luzerne and 
state of Pennsylvanla, belng of sound and dlsposing mlnd and memory, do 
nwke and deçlajre this to be may làst will and testament, in manner fol- 
lowing that is tç say, I give to my wlfe the use of my farm and stock and 
fannlngutenstls.also, the free use pf coal aud my slstèr Éllza to and the use 
of ail the housëiiold furnlture as long as she remains my wldow, then to 

•For otti«r cw«« M* tUa* toplç & i xombss In Dae. & Am. Dlgi. 1907 to date, & Rep'r Indexoa 
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go to my son Henry If Uvlng, If net then to go to his chlldren. Henry Is 
to hâve the use of my coal bed, N. B. the tiraber on the coal land Is to be 
saved expressly for the use of the coal bed and not eut off and wasted. It 
lies in the township of Carbondale and Blakely, untll his three sons by 
the names of Jesse Carey and Henry D. D. Carey, Stephen Carey becomes 
of âge, then they are to pay three girls by the names of Martha Maria and 
Diana and Ida Isabella daughters of Henry D. Carey my son the sum of 
one hundred dollars a peace when they come in possession of the coal bed, 
and they are to hâve the use of the coal bed until they hâve three sons, 
that is to say one son a peace, and they become of âge, then they are to 
hâve the coal land and coal, but their parents are to bave the free use of 
coal for their own use, and I déclare tliis to be my last will and testament. 
In witness whereof, I, the said testator hâve to this my last will and tes- 
tament set my hand and seal the 20th day of March A. D. 18(i4. 

"Daniel Cary. [U S.]" 

The testator seems to hâve had it in mind that the "coal bed" would 
furnish a means of livelihood for the son, grandsons, and great-grand- 
sons provided for, génération by génération. His provisions respect- 
ing the preceding interests granted are impartial in terms and values. 
Each successive estate began with the same event and ended likewise. 
If Daniel Carey died before ail of Henry's three sons were of âge, 
then Henry took an estate for years, terminating eo instante when the 
youngest of his three sons became of âge, whereupon the estate en- 
joyed by him passed to the sons, Jesse, Henry D., and Stephen. They 
then in turn had the use of the coal bed from the time they ail ar- 
rived of âge until each of them had a son of âge. On the happening 
of this contingency — that is, when the youngest son of the sons of 
Jesse, Henry D., and Stephen attain the âge of 21 years — the tenancy 
of the sons of Henry ceases, and the estate intended by the testator 
for the plaintifif will then take effect, if at ail, and not before. When 
ail of the sons became of âge, they shall hâve the coal land and coal, 
is the language of the will, and cannot be mistaken. Technical rules 
of construction need not be called to assistance to ascertain the intent 
of the testator. His own words, though somewhat crippled and poor- 
ly arranged in this particular, are sufficiently explicit. 

The bill admits that the sons of Jesse, Henry D., and Stephen are 
not ail of âge; hence, the contingency on which the estate shifts hav- 
ing not been reached, title has not vested in the plaintiff, and the bill 
must be dismissed, with costs. 



In re CAPONIGRI. 

Appeal of UXIÏED STATES. 

(District Court, S. D. New York. February 12, 1912.) 

1. WOBDS AND Phrases — "Pénal." 

An obligation is "pénal" in substance when its amount Is measured 
nelther by the obligee's loss nor by the valuation placed by him upou 
what he has given in excbange. 

[Eld. Note. — For other définitions, see Words and Phrases, vol. 6, p. 
5268.] 
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2. Bankruptcy (I 314*) — Claims Peovable— Debts to TJnitbd . State»— 
"Penalty"^"Fobfeitube." , 

A claim o( the United States on a f orf eited reçognlzanoe for bail in 
a crlminal case is a "penalty" or a "forfeiture," within Bankr. Act July 
1, 1898, c. 541, § 57j, 30 Stat. 560 (U. S. Comp. St 1901, p. 3444), whieJi 
provides tliat debts due the TJnited States as a penalty or forfeiture 
shall not be allowed in bankruptcy, exeept as to tbe pecuniary loss ac- 
tually sustained. 
[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 314.* 
For other définitions, see Words and Phrases, vol. 3, pp. 2893-2899; 
vol. 8, p. 7665 ; vol. 6, pp. 5273-5276 ; vol. 8, p. 7750.] 

In the matter of Pasquale Caponigri, bankrupt. On pétition to re- 
view an order disallowing a claim of the United States. Affirmed. 

Pétition to review an order of a référée disallowing the claim in bank- 
ruptcy of the TJnited States upon a judgment against bail who had given 
a crlminal reeognizance. Hardt had been indicted for steallng funds of an 
estate In bankruptcy of which he was trustée. Caponigri becanne his bail 
under a reeognizance. Hardt absconded, and the United States took judg- 
ment against Caponigri, v^ho subsequently became a bankrupt. The Unit- 
ed States seeks to prove the judgment against Caponigri's estate, and bas 
been allowed to do so by the référée only to the extent of its costs recov- 
ered. The United States appeals. 

J. Neville Boyle, for the United States. 
Mr. Hope, for trustée. 

HAND, District Judge (after stating the facts as above). [1j The 
position of the United States seems to me verbal in logic, unjust in 
result. It is verbal, because the recovery on a reeognizance for bail 
is essentially the recovery of a penalty, and is a forfeiture. In sub- 
stance, an obligation is pénal when its amount is measured neither by 
the obligee's loss nor by the valuation placed by him upon what he 
has given in exchange. Hère the reeognizance was clearly of that 
sort. The sum was fixed at so much that its prospective loss would 
presumsably coerce the défendant to appear or the bail to produce 
him. It had, of course, no relation to any loss sufïered by the United 
States or anything given by it ; for it is perverted to regard the f ail- 
ure to try the défendant as being valued by the United States at so 
much money, or his temporary freedom from arrest as being ex- 
changed for the sum of the reeognizance. 

[2] The only ground suggested is that the obligation sounds in 
contract and that debt lies upon it. Thèse are verbal reasons, not 
valid against the clear meaning of a section like S7j (Bankr. Act 
July 1, 1898, c. 541, 30 Stat. 560 [U. S. Comp. St. 1901, p. 3444]). 
It is true that there are cases where "fine, penalty, and forfeiture" 
do not cover recognizances ; but they dépend upon the context. Thus 
an informer is not entitled to share in the recovery on the theory 
that it is for a "fine, penalty, or forfeiture." Re Brittingham (C. 
C.) 5 Fed. 191; U. S. v. Fanjul, 1 Lowell, 117, Fed. Cas. No. 15,069. 
In such cases it is hardly the information which leads to the for- 
feiture — at least, exeept in a roundabout way. The information leads 
to the indictment, and the defendant's absconding to the forfeiture. 

•For other cases see same toplo & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Certainly the statute meant that the information should lead to a con- 
viction. As Judge Lowell says, the trial will still take place if the de- 
fendant appears, and the informer may get his share upon convic- 
tion, notwithstanding the recovery from the bail. Besides, that stat- 
ute included the word "fine," which is clearly punishment for crime. 
Like ail other language in statutes and elsewhere, its meaning dé- 
pends more upon its context than on its etymology. "Penalty and 
forfaiture" may mean only punishment for crime, or they may be 
used generally. I think they are used so hère, and they certainly 
may, though they need not, cover such a case. 

The resLiIt woukl be unjust, because the words of the statute so 
plainly show the purpose of Congress not to exercise its sovereign 
right to a préférence, except as the United States treasury has suf- 
fered. Nothing could be plainer. It would be unjust to thwart so 
plain a purpose through at best only verbal ambiguity. Besides, what 
can be said for a resuit which would prevent a préférence against 
the defendant's estate, if he had been convicted and fined, but which 
would permit it against his surety, when he ran away? 

Pétition denied; order affirmed. 



STRATJ.SER v. CHICAGO, B. & Q. R. CO. 

(District Court, D. NebrasUa, Hastings Division. Febniary 12, 1912.) 

RïaiovAL OF Causes (§ 3*) — Fédéral Jubisdiction — Emploter's Liabilitt 

ACT. 

Employer's Liabllity Act Cong. April 22, 1908, c. 149, .35 Stat. 65 (U. 
S. Coiup. St. Siipp. ]909, p. 1171), as amended by Act April 5, 1910, c. 
143, 36 Stat. 291, providing that actions brought thereunder shall be 
within the juridiction of state courts, and proUlbitlng removal of caus- 
es brought thereunder, does not Umlt the prohibition to cases where 
the removal is based on the ground that the action Is brought under 
such act, but also prohibits removal for diverslty of cltlzenshlp, local 
préjudice, etc. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dlg. S§ 4, 5 : 
Dec. Dig. § 3.*] 

At Law. Action by Christopher J. Strauser against the Chicago, 
Burlington & Quincy Railroad Company. On motion to remand. 
Granted. 

W. C. Dorsey and B. McNeny, for the motion. 
Byron Clark and Jesse L- Root, opposed. 

T. C. MUNGER, District Judge. This action îs one to recover 
damages arising from personal injuries, and is conceded to be a case 
where the rights of the parties are determined by the act of Congress 
approved April 22, 1908 (35 Stat. 65, c. 149), as amended by the act 
of Congress approved April 5, 1910 (36 Stat. 291, c. 143), commonly 
called the "Employer's Liability Act." The plaintiff has moved to 
remand the case to the state court, from whence it was removed, be- 
cause the action arises under this act of Congress. 

The défendant railway Company contends that the prohibition of 

*For other ouei see same toplc & { numbeb lu Dec. & Am. Digs. 1907 to date, ft Rep'r Indexe* 
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removal of cases arising under that act, as found in section 6 of the 
amendatory act, is limited to cases where the removal is based upon 
the groraid that the action is brought under this act of Congress, and 
therefore involves a question arising under the laws of the United 
States, and does not forbid removal upon other grounds, such as 
diversity of citizenship, or local influence and préjudice. 

The prohibition in question bas been re-enacted by Congress as a 
proviso to section 28 of the Jtidicial Code (Act March 3, 1911, c. 231, 
36 Stat. 1087). Whatever may be said of the intention of Congress 
in placing the restriction originally in section 6 of the amendatory 
act of Congress, it is obvions that, in its re-enactment as a part of 
section 28 of the Judicial Code, Congress had in mind ail of the vari- 
ous grounds of removal, including diversity of citizenship and local 
influence and préjudice. 

The first provision of this section of the Code grants the right of 
removal from the state court of cases like this, if they arise under the 
Constitution or laws of the United States. The second provision 
grants a like right in any other similar suits of which the United States 
District Courts are given jurisdiction by the Code. The third provi- 
sion grants the right of removal in cases wherein a separable contro- 
versy exists between citizens of différent states. The fourth provi- 
sion grants the right of removal if it appears that, from préjudice or 
local influence, justice'cannot be obtained in the state courts. No rea- 
son is perceived why apt words should not bave been used by Con- 
gress to indicate its intention to restrict the removal of cases like this, 
if such intention existed. The language used makes no other limi- 
tation than that the case arises under the acts of Congress mentioned. 
It is found in a proviso, and— 

"the office qf a proviso, generally, is either to except somethtng from tlie 
enacting clause, or to qualify or restrain its generallty, or to exclude some 
possible ground o( misinterpretation of it, as extendlng to cases not intend- 
ed by the législature to be brought wlthln Its purvlew." Minis v. United 
States, 15 Pet. 423, 44.5, 10 L. Ed. 791. 

It is quite obvious that the Judicial Code, in its gênerai purpose, 
seeks further to restrict the jurisdiction of the United States courts, 
and a spécial restriction of this kind, placed as it is at the close of 
the section granting the gênerai right of removal, shows that Con- 
gress intended that no case should be removed from the state court, 
upon any ground, provided only that it arises under the acts of Con- 
gress cited. 

The case will therefore be remanded. 



In re H. O.nOBEUÏS CO. 

(District Court, D. Minnesota, Fourth Division. February 3, 1912.) 

BANKEtrr^'Tcy (§ 348*) — Pkeferked Claim— Bookkeepek Acting as Offices. 

Claimaht was a hooklceeper for a bankrupt corporation at a salary of 
$75 a inonth. The treasurer of the corporation having resigned, she was 
electëd a director and treasurer, and held such office during the three 

•FQr,pthe,T cases see same topic & § numbbb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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iiKintlis pi'ior to the bankriiptcy, continuing to act as bookkeeper. She 
received no compensation as director or treasurer, and her only duty 
as treasurer was to sign checks when directed to do so by the président. 
H('}d, tliat she was entitled to priority as a preferred claimant. 
[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. §. 348.*] 

In Bankruptcy. In the matter of the H. O. Roberts Company, 
bankrtipt. On review of order of référée refusing to allow claim of 
Nellie M. Shimer as preferred. Reversed. 

Charles Fowler, for claimant. 
E. H. Crooker, for trustée. 

WILLARD, District Judge. This ca.se cornes up upon a review of 
an order of the référée allowing the claini of Nellie M. Shimer as a 
gênerai claim, and refusing to allow it as a preferred claim. 

It appears that the claimant was a bookkeeper for the bankrupt 
corporation and received a salary of $75 a month ; that while she was 
such bookkeeper, the treasurer of the bankrupt corporation having 
resigned, she was elected a director and treasurer, and remained such 
director and treasurer during the three months prior to the bank- 
ruptcy. EHjring that time she contimied as bookkeeper for the Com- 
pany. Her only duty as treasurer was to sign checks on the bank- 
rupt's account when directed to do so by the président of the cor- 
poration. She received no compensation whatever for any .services as 
director or treasurer. 

A case practically identical with this was before this court in 1910. 
It appeared in that case that one Millspaugh was the treasurer and 
a director of the bankrupt corporation S. E. Frost Company; that he 
received no salary as such treasurer or director ; that he served the 
corporation as a traveling salesman and devoted substantially his en- 
tire time to such service. The référée refused to allow the claim as a 
preferred claim. This order of the référée was reversed by an order 
made by this court on May 16, 1910, and the claim was allowed as a 
preferred claim. 

The décision in that case must govern the décision in this case. The 
fact that a claimant is a director or ofScer of a corporation does not 
disable the corporation from employing him as a clerk also. If the 
labor performed by him is so performed under his employment as 
clerk, and is not performed as a part of his duties as an officer, then 
he is entitled to priority for his wages as a clerk. Thèse facts appear 
in this case. The claimant, Shimer, received no pay for what she did 
as treasurer or director. Before she became treasurer, she wâs a 
bookkeeper. She continued to be a bookkeeper after she became treas- 
urer, and her duties and compensation as bookkeeper had nothing at 
ail to do with her duties and compensation as treasurer. In fact, she 
received nothing for what labor she performed as treasurer. 

The order of the référée is reversed, and he is directed to allow the 
claim as a claim having priority. 

*For other cases see same topic & § nombeb lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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BRIKSSON V. GRANDFIELD. 

GRANDFIELD v. ERIKSSON. 

pistrict Court, E. D. Pennsylvania. February 6, 1912.) 

Nos. 5 and 8, of 1911. 

Admiràity (§ 124*) — CosTS— Testimont Taken in Open Court— Pboctob's 
Fées. 

A proctor's fee of $2.50 "for each déposition taken and admitted in 
évidence in a cause," as provided by Rev. St. § 824 (U. S. Comp. St 1901, 
p. 632), should not be allowed in respect of witnesses whose testimony is 
taken in open court. 

[Bd. Note. — For otlier cases, see Admiralty, Cent. Dig. §§ 836-857 ; Dec. 
, Dig. § 124.*] 

Libels by Peter Eriksson against William J. Grandfield, and by 
the latter against the former. Appeal frora taxation of costs. Sus- 
tained. 

Isaac A. Pennypacker, for Eriksson. 
Howard M. Long, for Grandfield. 

J. B. McPHERSON, District Judge. The admiralty practice in 
thi's district has recently been changed. Instead of taking testimony 
by déposition, witnesses afe now heard in opén court as far as prac- 
ticable, and naturally the question has arisen whether the proctor's 
fee of $2.50 "for each déposition taken and admitted in évidence in 
a cause" (R. S. § 824 [U. S. Comp. St. 1901, p. 632] ) is to be allowed 
in respect of witnesses whose testimony is taken at such a hearing. 
In my opinion it is not taxable. "Déposition" is hère used in the 
restricted sensé referred to in 9 Amer. & Eng. Ency. of Law (2d Ed.) 
297: 

"The wrltten testimony of a wltness tliat is taken out of court before a 
magistràte or other persoii duly authorized to take it, and is intended to 
be used upon tlie trial of some cause in court." 

The définition in 13 Cyc. 832, is susceptible of a more inclusive con- 
struction, but evidently has chiefly in mind such testimony as is taken 
out of court before subordinate officiais : 

"A déposition is tlie testimony of a witness, oral or taken down In writ- 
Ing under oath or affirmation, before a commissioner, examiner, or otlier 
judicial officer, in answer to interrogatories oral or wrltten." 

' The point was decided by Justice Nelson in Troy Iron Factory v, 
Corning, Fed. Cas. No. 14,197: 

"Testimony taken out of court under authority wliich wlU entitle it to be 
read as évidence in court, and [havlng] no relation to oral testimony taken 
in court or before a master." 

And in the Sixth circuit the Court of Appeals (Kissinger Co. v. 
Bradford Co., 123 Fed. 91, 59 C. C. A. 221) has made a similar ruling: 

"Tlie statute (section 824) refers to dépositions taken out of court under 
such notice or consent as will entitle them to be fliled and read as évidence 
upon the hearing of the cause, atid does not include évidence taken either 
in court or before a master upon a référence" (citing cases). 

•For other cases see same toplc & ii numeee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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See, also, Indianapolis Water Co. v. American Straw Board Co. 
(C. C.) 65 Fed. 535, where Judge Baker cites with approval the fol- 
lowing définition of Bouvier : 

"The testimony of a wltness reduced to writing in due forin of law by vlr- 
tue of a commission or otlier authority of a eoin.j)eteiit tribimal, or accord- 
iiig to the provision of some statute law, to be used ou the trial of some ques- 
tion of fact in a court of justice." 

I agrée with thèse décisions and sustain the présent appeal. 



In re FAMILT LAUNDRY CO. 

(District Court, E. D. Pennsylvania. February 9, 1012.) 

No. 4,0.33. 

Bankruptct (§ 345*) — Claims— Pbioriiy— Watee Tax. 

A lessee covénanted to pay biUs for water rent due the city within 
flve days after they became due. The lease further provided that such 
bills, If paid by the lessor, might be recorered or distrained for in the 
sauae manuer as rent, and that nll ])i-<iperty on the deniised premises 
should be liable to distress for rent. Ueld net to entitle the lessor to 
priority for an unpaid city water tax on the ground that it was part of 
the rent. 

[Ed. 2>«ote. — For other cases, see Bankruptcy, Dec. Dig. § 345.*] 

In Bankruptcy. In the matter of the Family Laundry Company, 
bankrupt. On review of order of référée refusing to allovv claim as 
preferred. Affirmed. 

Latimer P. Smith, for trustée. 
John P. Gorman, for claimants. 

J. B. McPHERvSON, District Judge. In McCann v. Evans (C. C. 
A., 3d Cir.) 185 Fed. 93, 107 C. C. A. 313, the taxes upon the property 
leased were expressly made part of the rent, and the Court of Ap- 
peals, following the Pennsylvania cases, decided that : 

"Definite sums, or sums capable of being made definite, chargeable on the 
demised premises by way of taxes, or for gas and water, or for improvements 
and betterments and such llke, will be considered as rent or ineluded there- 
in, when the intention to se consider them is made clear in tlie contract be- 
tween the lessor and the lessee. Sums thus made part of the rent may be 
distrained for by the landlord, and are entitled to the préférence glven by 
the laws of Pennsylvania to rent for one year over liens by exécution or oth- 
erwise" (citing cases). 

But hère the situation is différent. The lease now in question de- 
mises the premises — 

"for the term of three years from the Ist day of April, 1009, at the monthly 
rent during the flrst year hereof of thirty-ime ^ô/jg, dollars lawful money, 
payable In advanee, etc., and during the two years following at the month- 
ly rent of thirty-seven bo/i,,^ dollars, payable as hereinabove provided." 

It then goes on to make the lease — 

"subject to and * * * upon the following covenants, terms, and condi- 
tions." 

•For other cases ge« same topic & S numeer In Dec. & Am. Digs. 1307 to date, & Rep'r Indexes 
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, Briefly, some of thèse are: 

(1) The lessee is to occupy the premises as a laundry only, with 
certain provisions about underleasing and assigning. 
' • (2) The lessee agrées to pay the rent punctually on the day it f ails 
due, without demand therefor, and, in case of nonpayment of the 
rent when due, agrées further that the lessor may enter, distrain, 
and relet, etc. 

(3) The lessee agrées to keep the premises in good order, with cer- 
tain provisions about fire, rubbish, and refuse. 

Then follows section 4: 

"(4) Tlie said lessee also agrées to pay, within five days after the same 
sliall become due aud payable; ail bills for gas consiimed on said premises, 
and ail water rent in excess of, the suin of $10 per annum, the présent rate, 
during the continuance of thls lease, and after that time until he shall hâve 
procured the flow of the same to be stopped by the proper authoritles; and 
such bllls, If paid by the lessor, may be recovered or dlstrained for in the 
same manner (as provided In section 5 of thls lease) as rent." 

Section 5 provides: 

"The said lessee also agrées that ail goods and property on the demised 
premises and after removal shall be liable to dlstress for rent or unpaid 
gas bills or cost of repairs tO the demised premises or flxtures thereof, made 
uecessary by abuse or neglect on the part of said lessee, or cost of remov- 
ing ashes, riibbish, or other matter" 

— waiving the debtor's exemption and certain other rights of the 
lessee. 

The water rent due the city of Philadelphia for 1911, $364, was pay- 
able in advance on February Ist, but the lessee did not pay it, and 
the pétition was filed on April 13th. The lessor (not the city) is now 
claiming priority for this stmi, and puts the claim upon the ground 
that it was part of the rent. But it seems to me that section 4 merely 
allows the lessor to distrain for the water rent after he shall hâve 
paid it, and as he had not paid it when the pétition was filed — and I 
believe has not paid it yet-r-it is obvions that he has never been in 
a situation to exercise that privilège. Although he might hâve re- 
imbursed himself by distraint, this of itself is not décisive. I think 
the two covenants are separate and independent ; but, at the best, it 
is certainly not clear that the contract intended to make the water 
tax part of the rent. A mère agreement that the landlord may use 
a certain rernedy does not cotivert a covehant to pay a gas bill or 
a water bill into a covenanf to pay rent. After the landlord pays, he 
may distrain "in the same manner as rent" — and this shows I think 
that the rerit was one thing, and the waTer tax was another. In my 
opinion the case is ruled in effect by Evans v. Lincoln Co., 204 Pa. 
448, 54 Atl. 321. ^ 

The order of the référée is afîîrmed. 
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In re GEORGE ZORN & CO. 
(District Court, B. D. Pennsylvania. January 30, 1912.) 

No. 3,826. 

1. Limitation of Actions (§ 173*) — Opeeaiion of Bar— Personal Nature of 

Défense. 

Under the gênerai rule that tlie right to plead limitations Is personal 
to the debtor, one créditer cannot ordinarily compel the debtor to urge 
such défense agalnst another créditer. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent. Dig. § 
658; Dec. Dig. § 173.*] 

2. Limitation of Actions (§ 173*) — Opération of Bar— Personal Nature of 

Défense. 

ïhe privilège of a banljrupt to plead limitations passes to his trus- 
tée, and the banljrupt cannot waive hls right to plead limitations after 
the flllng of a pétition in bankruptcy against him and before adjudica- 
tion, by aciinowledging hls obligation in writlng to the creditor. 

[Ed. Note. — For other cases, see Limitation of Actions, Dec. Dig. | 
173.*] 

In the matter of bankruptcy proceedings of George Zorn & Co. 
On certificate of a référée rejecting part of the claim of Lydia Pfat- 
teicher. Affirmed. 

J. Howard Reber, for trustée. 
Sidney E. Smith, for claimant. 

J. B. McPHERSON, District Judge. This certificate présents a 
question apparently new. The pétition was filed on August 11, 1910, 
and the adjudication was entered on September 16th. The bankrupt 
was then in debt to the claimant, and had been siiice early in 1902. 
On September 14th, two days before the adjudication, he acknowl- 
edged his obligation in writing and waived the Pennsylvania statuté 
of limitations. No decided case discloses a situation precisely like 
this, and the question must be determined upon principle. 

[1] As a gênerai rule it is undoubted that no person except the 
debtor himself may set up the bar of the statute. This proposition 
is conceded and needs no support from citation. Ordinarily, also, 
one creditor cannot compel the debtor to make this défense against 
another creditor; and it follows that, although a debt may be more 
than six years old, the creditor may nevertheless recover, unless the 
debtor himself takes refuge behind the statute. [2] But the rule 
has exceptions. When the debtor is put into bankruptcy — I do not 
speak of assignments for the benefit of creditors — a différent situa- 
tion supervenes. His property is then taken out of his hands, to be 
administered by a court in the interest of ail his creditors. His con- 
sent is not asked, and, as soon as the bankruptcy court lays hold upon 
what he has just owned, he loses the power to control or affect it. 
He and ail bther persons are forbidden to interfère with it, and the 
court proceeds to distribute the proceeds among such persons as are 
entitledto share therein. Among other valuable rights, his privilège 
of Jjléâding the statute passes to the creditors, and it is now well set- 

•ï"or otiiér cases see same topic & | numbeb in Dec. & Am. Dlgs. 1907 to date, & Eep'r Indexes 



30W^ '193 FEDEBAL REPORTEB ! 

tled that the trustée may plead it. 1 Remington, 462; Collier (8th 
Ed.) 722; Hargadine Cô. V. Hlidson; 122 Fed. 234, 58 C. C. A. 596. 
If this is truè, it wouid be incongruous to allow the bankrupt to de- 
stroy the privilège by executing a waiver. Moreover, speaking gen- 
erally, the status of the creditors is fixed by the filing of the pétition, 
if an adjudication follows (Pratt v. Botlie, 130 Fed. 673, 65 C. C. A. 
48), and if creditors themselves may not modify their own standing 
thereafter, it would be an anomaly to permit the bankrupt to modify 
it. In a Word, it seems clear that, when the District Court undertakes 
to administer a bankrupt's estate, it takes for his creditors ail that he 
has to give not exempted by law, and disposes of it for the creditors' 
benefit without référence to his wishes. 

The order disallowing a part of the daim is affirmed. 



In re METALLIC SPEClALTY MFG. CO, 

(District Court, E. D. Pennsylvanla. February 2, 1912.) 

No. 4,18». 

1. Bankbuptcy (§ 209*) — Sales— Refusai, to Confiem— Grounds. 

Sale by a trustée in bankruptcy should be set aside only for cause 
properly shown. and sufficlent to move the conscience of the court. 
[Ed. Note. — l'or other cases, see Bankruptcy, Dec. Dlg. § 269.*] 

2. Bankbuptct (I 269*)— Sales— Repusal io Confiem— Gbotjnds. 

That an offer of $20,000 bas been récelved In bankruptcy for prop- 
erty whleh sold at $17,000 does not show such inadequacy of priée as 
to warrant setting aside the sale. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 269.*! 

8, Bankbuptot (§ 269*) — Sales-^Refusal to Confirm— Review. 

Geuerally revlew of a referee's refusai to approve a sale on the ground 
of Inadequacy of prlce should be def erred untU the resale, since, if the 
bidder buys at the second sale for less than his first bid, he is not in- 
jured. 

[Ed. Note.^-For other cases, see Bankruptcy, Dec. Dlg. § 269.*] 

In the matter of the Metallic Specialty Manufacturing Company, 
bankrupt. On cërtificate of the référée for review of an order refus- 
ing confirmation of a sale. Revèrsed, with directions. 

Conard & Middleton and Simpson & Brown, for trustée. 

R. Stuart Smith, for purchaser. 

Henry N. Wessel, for prospective bidder. 

J. B. McPHERSON, District Judge. [1, 2] The order complained 
of is as follows: 

"And now, January 24, 1912, the testimony havlng been concluded, the 
référée enters the followlng order: It appearlng from the record that Thé- 
odore Dimmick has made a bid of $20,000 and has deposlted $10,000 there- 
on, that his attorney has stated of record that he agreed to bid this price at 
elther public or private sale, and it appearing that there are other bidders 
who are willing to bid besldes Théodore Dlmmlck, and the majorlty In num- 

•For oth«r canes aee same topic & { numbbb in Dec. & Am. Dlga. 1907 to date, & Rep'r Indexe* 
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ber and amount of creditors desiring a resale, confirmation of the sale to 
Roger S. Warner is declined, and a resale Is ordered." 

Warner's bid, which was $17,000, was made and accepted at a pub- 
lic sale regular in ail respects and free from fraud. The sale was 
judicial, and therefore could not become final until approval by the 
référée or the District Court. But it could be set aside only for 
cause, properly shown, and sufficient to move the conscience of the 
court. One such cause is gross inadequacy of priée, but there is no 
contention that the bid in question was grossly inadéquate. The sale 
was set aside on the ground that Warner's bid was lower than the 
value of the property, and this was inferred from the différence be- 
tween the two sums. The référée states: 

"The whole question before the court [is] whether an advance bid of $3,000, 
or 17 per cent, in excess of the priée paid at publie sale, is sufficient évi- 
dence of inadequacy of priée at the public sale to justify my having ordered 
a resale." 

But it is well settled that mère inadequacy is not enough. Sturgiss 
V. Corbin, 141 Fed. 1, 72 C. C. A. 79, 15 Am. Bankr. Rep. 543; Bal- 
lentyne v. Smith, 205 U. S. 285, 27 Sup. Ct. 527, 51 L. Ed. 803. It 
must be admitted that no hard and fast line can be drawn between 
mère inadequacy and gross inadequacy ; but there is a différence, al- 
though it is impossible to state it with précision. Every case must 
necessarily be judged upon ils own facts. 

[3] It would hâve been better practice, I think, to defer the review 
of the referee's refusai until the resale had actually taken place. It 
may well be doubted whether (as a gênerai rule) refusai to confirm 
is a final order definitely injuring the bidder, since conceivably he 
may buy at the second sale for less than his first bid; but, as this 
is a remote contingency in the présent case, I shall pass the objection 
over and décide the question now. 

The order of January 24, 1912, is reversed, and the référée is di- 
rected to confirm the sale held on January 18th. 



In re LIBERMAN. 

(District Court. W. D. Washington, N. D. January 31, 1912.) 

Aliens (§ 68*) — Naturalization — Peiition— Commerce and Labor Cebtif- 

lOATE. 

Where an allen Immigvated subséquent to the passage of Act June 2ft, 
1906, c. 3592, § 4, 34 Stat. 597 (U. S. Comp. St. Supp. 1909, p. 479), a pé- 
tition for naturalizatlon, failing to include a eertifleate from the De- 
partment of Commerce and Laljor stating the date, place, and manner 
of the applicant's arrivai in the United States, requlred by such act, is 
insufficient, and will be dlsraissed. 

[Ed. Note. — For other cases, see Aliens, Dec. Dig. § 68.*] 

Application of Philip Liberman for naturalization. Denied without 
préjudice. 

«For other cases eee same toplc & i numbbb in Dec. & Am. Dig>. 1907 ta date, & Rep'r Indexes 
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John Speed Smith, Chief Naturalîzation Examiner, for the United 
States. 

HANFORD, District Judge. This applicant, having heretofore 
filed with the clerk of this court his pétition for naturalization, ap- 
peared in open Court, accompanied by two witnesses, for the purpose 
of making the proof required to entitle him to complète his naturaliza- 
tion. CounSel for the goVernment interposed an objection, alleging 
insufficiency of the pétition, because there has not been iîled a certifi- 
cate from the Department of Commerce and Labor stating the date, 
place, and manner of the apphcant's arrivai in the United States. 

It is the opinion of the court that this objection must be sustained, 
and before the applicant can be admitted to citizenship it will be nec- 
essary for him to iile a new pétition, conforming to the requirements 
of the naturalization law of 1906. One of the provisions of the fourth 
section of that statute reads as f ollows : 

"At the time of filing his pétition there shall be flled with the clerk of the 
court a certlficate from the Department of Commerce and Labor, if the pe- 
tltioner arrives In the United States af ter the passage of this act, stating 
the date, place, and manner of his arrivai in the United States, and the 
déclaration of intention of such petitloner, whleh certlficate and déclaration 
shall be attached to and made a part of said pétition." 34 U. S. Stat. pt. 
1, p. 597; U. S. Comp. St. Stipp. 1907, p. 421; U. S. Comp. St. Supp. 1909, 
p. 479 ; F. S. A. Supp. 1909, p. 367 ; Pierce's Fed. Code, § 8295. 

It appears by the pétition filed by this applicant that his arrivai in 
the United States was subséquent to the passage of this act, and the 
pétition is déficient, because it lacks one of the prescribed esSentials 
of a valid pétition. The authority of courts to admit aliens to citizen- 
ship ià conferred and limited by laws enacted by Congress, and ail the 
provisions of law prescribing the procédure in the exercise of the 
authority are mandatory. The law requires every applicant for nat- 
uralization to file a pétition with the clerk of a court authorized to 
act upon it. Until 90 days after the filing of such pétition shall hâve 
elapsed, the court has no jurisdiction to admit him to citizenship. It 
is essential to the validity of a pétition that it must be f uU and com- 
plète in the statement of facts which the law requires. It must be 
verified as the law prescribes, and there must be filed with it the ap- 
phcant's preliminary déclaration of intention ; and if his immigration 
into the United States shall hâve been subseqiipnt to June 29, 1906, 
there must also be filed the certlficate from the Department of Com- 
merce and Labor required by that part of the law abôve quoted. Said 
certlficate and déclaration must be filed at the time of filing the péti- 
tion, and both must be attached to and made part of the pétition. 
Congress, having taken the pains to prescribe thèse détails, intended 
manifestly to impose conditions which the courts are not at liberty to 
ignore. • 

This pétition is denied without préjudice to the right of the appli- 
cant to file a new pétition. 
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SAIEK T. FENNSTLVANIA R. CO. 

(Circuit Court, B. D. New îork., December 27, 1911.) 

Rkmovai, of Causes ($ 42*) — Empi:x)teb's Liability Act— Ambndment. 

Act Gong. April 5, 1910, c. 143. § 1, 36 Stat. 291, amending Employer's 
Liability Act April 22, 1908, C. 149, § 6, 35 Stat. 66 (U. S. Comp. St. Supp. 
1909, p, 1173), provides that tbe jurlsdictlon of the courts of the Unit- 
ed States over an action under such act sliall be concurrent wlth that 
of the courts of the several States, and that no case arising thereunder 
and brought in any state court of compétent jurlsdiction shall be re- 
moved to any court of the United States. Held, that Bueh act repealed 
so much of Removal Act March 3, 1875, c. 137, 18 Stat. 470 (U. S. 
Comp. St. 1901, p. 508), as authorized removal of causes brought under 
the employer's liability act, and that such an action Involvlng more than 
$2,000 could not be removed for diversity of citlzenship. 
[Ed. Note. — For other cases, see Removal of Causes, Dec. Dlg. i 42.*] 

At Law, Action by Joseph Saiek against the Pennsylvania Railroad 
Company under Employer's Liability Act April 22, 1908, as amended 
by Act Cong. April 5, 1910. On motion to remand. Granted. 

McDowell & Kennedy, for plaintiff. 

Burlingham, Montgomery & Beecher, for défendant. 

CHATFIELD, District Judge. The motion to remand must be 
granted. Repeal by implication must resuit, where no other intent 
can be inferred which will harmonize with the prior statute. In this 
case jurisdiction is given the state courts by Act April 5, 1910, c. 143, 
36 Stat. 291, amending Act April 22, 1908, c. 149, 35 Stat. 65. By 
the amendment of April 5, 1910, original jurisdiction is given to the 
Circuit Courts of more districts than under prior existing law, and 
removal of ail suits under this law to the United States court — i. e., 
"the court of the proper district" — is prohibited. 

This is plain language and must be respected. Sections 1 and 2, 
c. 137, Act March 3, 1875, are modified or limited thereby. 

Note. — Action brought in New York Suprême Court, Rlchmond County, 
charglng négligence wlthin the provisions of Einployer's Liabllitv Act April 
22, 1908, as amended by Act April 5, 1910. Removed to the United States 
court upon November 8, 1911. Motion to remand, on ground that removal 
of such action was prohibited by the above statute. Opposed upon the the- 
ory that the removal act of March 3, 1875, was not repealed by the act of 
April 5, 1910, with respect to causes removable for other reasons than that 
they arose under the provisions of a law of the United States; the partic- 
ular point as to the présent case being that removal upon grounds of di- 
versity of citlzenship, in a case involvlng more than Ç2,000, was still pos- 
sible under the gênerai statute of 1875. 

*For otber cases sea Rame toplc & S nvmbbb la Dec, ft Am, Dlgs. 1907 to date, & Rep'r Indexa» 
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In re BLUM. 

(District Court, E. D. New York. January 19, 1912.) 

Bankruptcy (§ 482*) — Aitorneys— Fées— Lien. 

Attorneys for tlie bankrupt, having recovered two judgments for lilm, 
scheduled the same, but dld not schedule any debt paid themselves for 
services, nor did they file any claim for allowance or to prove a debt 
during the year after adjudication. A dlscbarge bavlng been granted 
and the estate closed, the attorneys coUected $194.75 from the judgmeut 
debtor, and, after deductlng their bill for légal services prier to bank- 
ruptcy from the amount coUected, they notifled the trustée, who opened 
the estate and then employed the same attorneys to complète the col- 
lection, for v?hlch they charged 25 per cent. Held, that the attorneys 
had preserved no légal or équitable lien on the judgments for their serv- 
ices before bankruptcy, and, such debt having been discharged, they were 
only entitled to fées for maklng the collection. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 874-87G; 
Dec. Dig. § 482.*] 

In the matter of bankruptcy proceedings of Nathan B. Bhim. Pro- 
ceedings to détermine the amount of attorney's fées allowable for the 
collection of certain judgments in favor of thé bankrupt. 

Whitmel H. Smith, for trustée. 
Blandy, Mooney & Shipmap, pro se. 

CHATFIELD, District Judge. This bankrupt filed a voluntary 
pétition on December 1, 1906. Blandy, Mooney & Shipman were his 
attorneys and prepared the schedules in which are set forth two judg- 
njents recovered by ihe bankrupt through the services of thèse attor- 
neys. The schedules shovv no debt whatever to the attorneys, and they 
prosecuted no claim for allowance or to prove debt during the year 
after adjudication. On May 17, 1907, a discharge was granted, and 
on January 3, 1908, the estate was closed. 

Thereafter Blandy, Mooney & Shipman, as attorneys, began gar- 
nishee proceedings in the name of the bankrupt against liis judgment 
debtor, and hâve coUected $194.75 therefrom. After deducting their 
bill for légal services prior to bankruptcy from the amount collected, 
they notified the trustée, who reopened the estate. The trustée then 
apparently on his own authority employed Blandy, Mooney & Ship- 
man to complète the collection. For this collection they hâve charged 
25 per cent, (a proper compensation). But during bankruptcy they 
had no security or property in their possession and nothing on which 
even a légal or an équitable lien had been preserved. The bankrupt 
has obtained a discharge from ail his debts including theirs, and, if 
property be afterward recovered, then the creditors whose claims had 
been proved could alone profit therefrom, and the attorneys collecting 
or securing the property are entitled to their fées for the collection, 
and no more. 

Motion granted. 

•For otber cases see same toDlc & i numbbb in Dec. & Am. Dlge. 1907 to date, & Rep'r Indexes 
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DAVIS V. McEWEN BROS. 

(Circuit Court of Appeals, Ninth Circuit. ITebruary 13, 1912.) 

No. 1,950. 

J. Evidence (§ 211*)— Admissions— Te.stimony in Priob Suit. 

Where défendant had been active in prosecuting a prior suit to es- 
taWish a lien as securlty for a debt owlng to plaintlff, defendant's évi- 
dence introduced in tliat suit, coiitaining admissions of facts in issue 
relating to the performance of plaintiff's eontract, which resulted in the 
debt on wliich the subséquent action was brought against défendant, 
was admissible. 

[Ed. Note.— For other cases, see Evidence, Cent. Dig. §§ 738-744; Dec. 
Dig. § 211.*] 

2. BiLLs AND Notes (§ 4C2*) — Complaint— Requisites. 

A complaint on a note alleging possession, ownershlp, and nonpay- 
ment, and setting out the note containing an ackowledgment of value 
received, etc., was not objectionable for failure to anticipate and néga- 
tive possible défenses. 

[Ed. Note. — For other cases, see Bills and Notes, Cent. Dig. §§ 1444- 
1473 ; Dec. Dig. § 462.*] 
8. Gtjakantt (§ 85*) — Complaint— Sufficiency. 

Where a complaint on a guaranty alleged the veritings constituting the 
same by their ténor, the terms of which imported a considération, and 
further alleged the necessary jurisdletional facts, the relation of the 
parties, the making of the eontract, its modification, plaintiff's perform- 
ance, the request for, giving and acceptance of the guaranty, and non- 
payment of the debt for which it was given as a security, it was suffi- 
cient. 

[Ed. Note. — For other cases, see Guaranty, Cent. Dig. § 99 ; Dec. Dig. 
§ 85.*] 

4. Appeal and Ebror (§ 1008*) — Waiver of ,Iuby— Findings of Court. 

A jury having been waived, the findings of the court have the same 
efiicacy as a verdict. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3955- 
39G9 ; Dec. Dig. § 1008.*] 

5. WiTNEssES (§ 240*) — EXamikation— FoiiM OF Questions. 

A question, asklng défendant to state whether or not he ever made 
and delivered to plaintlff a promissory note set forth in the flrst cause 
of action, in the amended complaint, flled, etc., was properly excluded 
as leadlug and calling for a conclusion of the witness. 

[Ed. Note.— For other cases, see Witnesses, Cent. Dig. §§ 795, 837- 
845; Dec. Dig. § 240.*] 

6. Bills and Notes (| 119*) — Execution— Identity of Payée. 

Défendant executed a note to plaintlff for part of a debt, at a tlme 
when lie knew that he vvas responsible for the payment thereof as a 
guarantor. Plaintlff corporation was then existing, and by a valid as- 
slgnment was the holder of the guaranty and entitled to receive pay- 
ment of such debt, and défendant intended to give the note as a sub- 
stitute, iiro tanto, for his obligation under the guaranty. Hcld, that de- 
fendant's llabllity on the note was in no manner affected by the fact 
that at the tlme he gave it he did not know that plaintlff was a corpo- 
ration and had succeeded to the ownershlp of the debt by assignment 
from the partnershlp to which the guaranty was executed. 

[Ed. Note. — For other cases, see Bills and Notes, Cent. Dig. §§ 255- 
259; Dec. Dig. § 119.*] 

•For other cases see same topic & i numbsr in Dec. & Am. Qigs. 1907 ta date, A Rep'r Indsiai 
193 F.— 20 
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7. Appeai. and Errob (§ 1041*) — Pi/Eading—Amendment— Préjudice. 

In a suit on a note and a guaranty of payraent for certain macliinery 
sold by plalntiff's assigner to a corporation, an allégation that both of 
the agreenaents between the parties modifyiiig the original agreement 
were made and entered into prlor to Aprll 27, 1900, was not material, 
and hence an order allowing the allégation to be added by amendment 
after the introduction of the évidence was not prejudicial. 

[Ed. Note. — For other cases, see Appeai and Error, Cent. Dlg. §§ 4106- 
4109; Dec. Dig. § 1041.*] 

8. Guaranty (§ 78*) — Countebclajm— Expensbs op Litigation. 

Where certain litigation was instigated and carrled through by a 
guarantor for bis own beneflt, he was not entitled to the allowance of 
a counterclaim for the expenses of such litigation In attempting to es- 
tablish a lien in favor of the créditer, whlch culminated in a judgment 
in favor of the créditer against the debtor corporation which remained 
unsatisfied. . . 

[Ed. Note. — For other cases, see Guaranty, Cent, Dig. §§91, 92; Dec. 
Dig. § 78.*] 

9. Appeal and Eeeor (§ 173*) — Assignments of Error— Issues. 

Défendant could aot assign that the court erred in not allowing a 
crédit to défendant for one half of a debt because plalntlffi looked to an- 
other for the other half of the obligation and had aocepted defendant's 
note In fuU for his half, where no claim for a crédit on account of the 
guaranty, by reason of the liability of the co-guarantor, was made in 
the pleadings. 

[Ed. Note. — For other cases, see Appeai and Error, Cent. Dig. §§ 1079- 
1120; Dec. Dig. § 173.*] 

10. Guaranty (§ 10*) — Considération. 

Where a guaranty was executed to secure further delivery of goods 
to a corporation, the actual delivery of the materials coustituted a valld 
and sufiiclent considération for the guaranty. 

[Ed. Note.— For other cases, see Guaranty, Cent. Dig. §§ 14-17; Dec. 
Dig. § 16.*] 

11. Guaranty (§ 7*) — Acceptance— Notice. 

Plaintlff, before shlpping certain machinery te a corporation, required 
défendant and another to guarantee payment and. In reply to a letter 
inclosing a contract of guaranty, stated that plalntifC thanked défend- 
ant for guaranteeiug the account and would suggest a settlement In 
cash if possible, otherwlse by note for three months wlth interest, exe- 
cuted by the corporation and indorsed by the guarantors, bearing a speci- 
fied date, adding that plalntiff had hurried shipment of the balance of 
the material as fast as possible after défendant guaranteed the account. 
tield, a sufflcient notice of piaintlfC's acceptance of the guaranty. 

[Ed. Note. — For other cases, see Guaranty, Cent. Dig. § 9 ; Dec. Dig. 
§ 7.*] 

12. Guaranty (§ 59*) — Contract— Modification. 

Where a guaranty did not by its terins malie it conditlonal, so that Its 
obligation would attach only on complète fulflllment of the original con- 
tract to (urnlsh certain machinery to a corporation, but by the terms 
of the guaranty thie guarantors assumed respensibility for payment with- 
in a specifled time after delivery of the goods, such delivery specifled 
the only condition précèdent on which the obligation was made to dé- 
pend, and hence the fact that. the corporation accepted part perform- 
ance wlth; an abatement of the price did not release the guarantors. 

[Ed. Note. — For other cases, see Guaranty, Cent. Dig. § 69; Dec. Dig. 
§ 59.*] 

♦For otUer cases see same topic & i numbeb.Iu Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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13. GUARANTT (§ 66*) — DiSCHABGE OF GUABANTOK— LiEN— DELAT IN FlLINO. 

Where a guarantor's delay in filing an application for a niechanlc's 
lien to secure the debt guaranteed was not caused by any fault on 
the part of tlie créditer in eoncealing faets or failing to communicatt* 
true information, but rather by the guarantor's mistake as to the date 
from which the time for fillng notice of a lien began to run, his fail- 
ure to file such notice in time to secure a lien was no défense to hls 
liabllity as a guarantor. 

[Ed. Note. — For other cases, see Guaranty, Cent. Dig. § 76 ; Dec. Dig. 
§ 66.*] 

In Error to the Circuit Court of the United States for the District 
of Montana. 

Action by McEwen Bros., a corporation, against John E. Davis. 
Judgment for plaintiiï, and défendant brings error. Affirmed. 

In an action at law upon two separate causes of action, the Circuit Coin-t 
for the District of Montana rendered a judgment in favor of the plaiutiff. 
a New York corporation, now the défendant In error, for the sum of $3,- 
!)33.67. The first count of the complaint sets forth a cause of action for 
money due upon a promissory note, and the second states a cause of ac- 
tion for the balance of a debt of the Montana Pulp & Paper Company, a 
Montana corporation, for which the défendant in the action, now plaintlff 
in error, became liable by a written contract of guaranty. To reverse that 
judgment the case bas been brought to thls court by a wrlt of error. 

The history of the case is as follows: In September, 1899, the Montana 
Pulp & Paper Companj"^, being then engaged in the construction of a paper 
manufacturing plant at Manhattan In the state of Montana, recelved from 
a copartnership styled "McEwen Bros." a written proposai to furnish part 
of the equipment required for said paper mill, f. o. b. cars at Wellsville, 
N. Y., specifying priées for said materials, consistlng of steel tanks with 
accessories and a strainer ; the tanks to be sent from Wellsville in knoek- 
down form and to be set up, and the plates riveted together, after arrivai 
at Manhattan ; the M. P. & P. Co. to notify the manufacturer when the 
materials ap rived and to pay traveling and other expenses of men to be 
sent from Wellsville to Manhattan to complète the tanks and to pay ail 
freight charges. That proposai was immediately accepted unconditionally. 
The executory contract, thereby entered into, contained no provision flxing 
the time of payment; but afterwards, by letters, McEwen Bros, proposed 
additions to and modifications of the contract providing that payments for 
the materials should be $1,588 immediately, $1,500 when the materials should 
be ready for shipment, and a final payment of $1,500 when the tanks shpuld 
be set up and completed in the paper mill; that some of the specified gears 
and equipment should be omitted for which a déduction of $271 should be 
made from the contract price ; and that the manufacturers should be re- 
lieved from the requlrement to send workmen to rivet the tanks at Man- 
hattan for which a further déduction of $250 from the contract price should 
be allowed. To thèse proposed additions and modifications the M. P. & P. 
Oo. acquiesced. In the month of February, 1900, the M. P. & P. Co. paid to 
McBwen Bros, on aecount of the contract the sum of $1,500, and no other 
payment bas been made. In January, February, and March, 1900, McBwen 
Bros, wrote letters expressing lack of confidence in the flnancial responsi- 
bility of the M. P. & P. Co, At that time Mr. Henry Altenbrand was prés- 
ident, and Mr. Davis, the plaintlff m error, was treasurer, of said Com- 
pany. On Aprll 11, 1900, McBwen Bros, wrote a letter to Mr. Altenbrand 
containing a spécifie demand for security, saying: 

"We wiil hâve to Insist that the treasurer, Mr. Davis, and you sign a 
guaranty that , ^ou will send us cash for the payment that is due when the 
tanks are shipped, or if you cannot make a cash payment we will take a 

•For other cases eee same topic & § ncmbek in Dec. & Am. Digs. 1907 to date, & Éep'r Indexes 
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three months note wlth Interest, signed and guaranteed by you and tho 
treasurer of the company, Mr. Davis." 

In response to that demand Mr. Altenbrand on Aprll 12, 1900, wrote a 
letter to McEwen Bros, complainlng of delaj- in forwarding ttie tanks and 
containlng a spécifie promise as foUows: 

"T leave hère Mouday for Montana and I will hâve a note forwarded to 
you at once, as you request, so please ship the tanlcs at once." 

The guaranty sxied upon was mailed to McEwen Bros. April 28, 1900, and 
is of the folio wing ténor: 

"McEwen Brothers, Wellsville, N. Y.— Gentlemen: Inclosed please flnd 
guaranty for your account with the Montana Pulp & Paper Company, signed 
by Mr. Altenbrand and myself, wbich I hope you will accept and forward 
the tanks wlthout further delay. J. E. Davis. 

"Manhattan, Montana, April 27, 1900. 
"McEwen Brothers, AVellsville, N. Y. — Gentlemen: As you hâve requested 
a guaranty from Mr. Henry Altenbrand and Mr. J. E. Davis, for payment 
of the balance of your account, about $3,000, now, we, therefore herein 
agrée to be responsible for the payment of your account withln three (3) 
months after the delivery of goods, wlth interest at six (6) per cent. 

"Yours truly, John E. Davis. Henry Altenbrand. 

"Witness as to Henry Altenbrand: M. R. Kennedy." 

The manufacture of the materlals eontracted for was completed, and ail 
not previoùsly shipped were loaded on cars at Wellsville and forwarded to 
the M. P. & P. Co. some time between the end of May and the 8th day of 
June, 1900, and were received by the M. P. & P. Co. at Manhattan, on the 
18th day of June, 1900, and the tanks were thereafter completed and set up 
in the paper mill. McKwen Bros, neglected to acknowledge receipt of the 
guaranty until June 11, lîKK), on which date they wrote a letter to Mr. 
Davis, the piaintiff in error, in whleh, referriug to an inclosed copy of their 
account against the M. P. & P. Co., they sald: 

»* « * -We thank you for guaranteeing this account, we would suggest 
a settlement for this account In cash if possible, otherwise a note for three 
months with interest given by the company and indorsed by you and Mr. 
Altenbrand and bearing date June 7, 1900. We hurrled up shlpment of the 
balance o( the tanks as fast as possible after you guaranteed the account. 
* * ♦'» 

June 18, 1900, piaintiff in error wrote a letter to McEwen Bros, aeknowl- 
edglng receipt of their letter of the llth, in which he dld not complain of 
delay on their part in giving notice of acceptance of the guaranty, nor give 
any hint of disputlng bis liabllity, and in a number of letters subsequently 
written he expressly acknowledged his liabllity and promised to make the 
guaranty good. In the month of September, 1900, acting under authority 
requested by him and given by MeEWen Bros., he, as their agent, filed a 
lien upon the paper mlU for the balance due on the account for the mate- 
rlals furnlshed under the contract, and afterwards, as agent, prosecuted a 
suit, in the names of the copartners as plaiutiffs, to foreclose said lien. 
The court in which the foreclosure suit was commenced rendered a decree 
1q favor of the plaintiffs establishlng the lien. On an appeal, taken by a 
mortgagee contesting the lien, the Suprême Court of Montana reversed the 
decree establishlng and foreclosing the lien and ordered the case dlsmissed 
as to the mortgagee, but allowed a judgment for the amount due in favor 
of the plaintiffs and against the M. P. & P. Co. which remains uncollect- 
ed ; an exécution liaving been issued and returned nulla bona. In the month 
of December, 1900, the copartnership of McEwen Bros, was dissolved by the 
death of one of ils members, and a corporation called "McEîwen Bros." was 
thereupon organized which became the successor of the copartnership, re- 
ceived an assignmëût of the partnership assets, and continued the business 
under that name. The piaintiff In error was not Informed and did not 
know of the change in the organizatlon until some time in the year 1903, 
during the pendeney of the forec-losure suit. In the month of May, 1901, 
the piaintiff in erior, acting witbout knowledge of the organizatlon of said 
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corporation, executed a promissory note to "McEwen Bros." for one-half of 
the balance due on the contract priée for tbe materials, and it was recelved 
by the défendant in error, and accepted by a letter dated June 21, 1901, 
t'ontaining a notice in tbe following words: 

"The acceptance of your note does not release you from tlie balance of 
the account, but we will do ail \ve ean to get Mr. Altenbrand to pay the 
other portion of the account long due." 

The plaintiff in error, belug still ignorant of the change in said organi- 
zation, executed a renowal note dated November 7, 1!X)1, for the sauie 
amount and paid the accrued interest which was received by the défend- 
ant in error, and the flrst note was cancelcd and returned. Said renewal 
note is the note upon which the flrst cause of action in the complalnt in 
this case is based ; and the amount denianded in the second cause of action 
Is one-half of the account for which the plaintiff In error and Henry Alten- 
brand assunied responsibility. 

ïhe défenses pleaded in the answer flled by plaintiff in error conslst of: 

(1) A partial traverse of the coniplaint. 

(2) A first affirmative défense coniprislng a group of spécial pleas In 
avoidance of liabillty. 

(3) A further atflnnative défense and counterclaim, alleging the aets of the 
plaintiff in error as agent in flling a lien and prosecutlng a suit for the 
foreclosure thereof and obtaining a judgment and the expenditure of his 
own money in said proceeding for which he has not been reinibursed. 

By a written stipulation the parties waived a jury, the court trled tbe 
case, and made spécifie flndings of faets and conclusions of law which were 
Incorporated into the judgment. The alleged crrors of the court relied upon 
for reversai of the judgment and set forth in the assignments of error are 
as follows: 

(1) Error in overruling a motion to strike ail of the testimony of a ste- 
nographer purporting to recite testimony given by the plaintiff In error in 
the trial of the suit to establish and foreclose a lien upon the property ot 
the M. P. & P. Co., because irrelevant and immaterial. 

(2) Error in overruling objections of the plaintiff in error to the intro- 
duction of any testimony to sustain the allégations of the complalnt for the 
reason that there Is no hasls upon which any évidence can be oiïered on 
the part of the plaintiff (défendant in error) to sustain any of the alléga- 
tions as to either the first or second counts of the complalnt. 

(3) Error In overruling a motion to strike from the record ail of the tes- 
timony introduced in the case on the part of the plaintiff (défendant in 
error) for the reason that no évidence wha lever was introduced "to substan- 
tiate any valid subsisting guaranty on the part of the défendant" (plaintiff 
in error). 

(4) Error in sustaining an objection to the following question asked of 
the plaintiff in error as a witness in his own behalf: "Q. State whether or 
not you ever made and dellvered to the plaintiff in this action a promis- 
sory note set forth in the flrst alleged cause of action stated In the com- 
plalnt, in the amended complalnt, iiled in this action on February 17, 1908." 

(,')) Error in sustaining a motion to amend the complaiut by inserting the 
following additional allégation: "That both of the said agreements between 
the said parties, so modifying the said original agreement, were made and 
entered into prier to the 27th day of April, 1900." 

(6) Assignments 6, 7, 8, 9, and 10 are ail for alleged errors in the court's 
conclusions of law based upon its flndings of facts. 

(7) Assignments 11, 12, 13, 14, 15, 16, 17, 18, 19, and 20 are ail, for al- 
leged errors in flndings of facts, speciflcally referred to, for the reason that 
there was no évidence introduced at the trial to sustain the same. 

(8) Assignment 21 is for alleged error of the court in making its flnd- 
ings of fact and conclusions of law in favor of the plaintiff and against the 
défendant and in entering Judgment in accordance therewlth for the rea- 
son that the évidence in the cause is insufficient to justify or support the 
said flndings and conclusions or tl»e said judgment. 
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(9) Assignment 22 Is for alleged error lu disallowing the counterclalm 
pleadeâ lu the answer. 

(10) Assignment 23 Is for alleged errer in tlie failure of the court to give 
crédit in favor of tlie plaintifC in error for one-half of the debf guaranteed 
for whîch the défendant in error should look to Mr. Altenbrand, the co-guar- 
antor. 

(11) The two remalning asslgnments are gênerai and do not merit spécial 
considération. 

E. N. Harwood, George F. Shelton, and Charles A. Ruggles, for 
plaintiff in error. 
John A. Shelton, for défendant in error. 

Before GILBERT, Circuit Judge, and HANFORD and WOL- 
VERTON, District Judges. 

HANFORD, District Judge (after stating the facts as above). 
[1] The first assignment of error relates to testimony given by the 
plaintiff in error on the trial of a case which he was active in prose- 
cuting to establish a lien as security for the debt involved in the 
présent action, and was admissible in évidence because it contained 
important admissions by him of facts in issue relating to the per- 
formance of their contract by McEwen Bros., copartners. There- 
fore it was not error to overrule the objection to that évidence. 

[2] The objection to the introduction of any évidence referred to 
in assignment 2 was an attack upon the complaint upon which issues 
had been joined by the anSwer and raised only questions which might 
hâve been raised by a dtemurrer. The spécifie grounds for disputing 
the suiïiciency of the complaint are that it fails to set forth any con- 
sidération for the alleged guaranty, fails to show that any guaranty 
was entered itito that could apply to the account sued on, fails to 
show that McEwen Bros, complied'with the terms and conditions of 
their contract, and lacks pertinent allégations to évade the spécifia 
défense of failure and lack of considération for the promissory note. 

The complaint sets forth the promissory note by its ténor. The 
note Contaîns an acknoWledgment of value received. There is no 
omissibii of formai allégations of jurisdictional facts and of posses-, 
sion and ownership of the note and nonpayment. Therefore the note 
as it is ipleaded is prima facie valid, and it was not necessary for 
the pleader to anticipàte and négative possible défenses. Therefore 
the first cdunt of the complaint is not defective as a statement of facts 
sufficient to constitute a cause of action. 

[3] In stating the second cause of action the complaint sets forth 
the writings constituting the guaranty by their ténor, the terms of 
which import a considération, and is fuU and complète in alleging the 
neceSsary jurisdictional facts, the relationship of the parties, the mak- 
ing of the contract, its modification, performance of their undter- 
taking by McEwen Bros., the request for, giving and acceptance of 
the guaranty, aiid nonpayment ofthe debt for which it was giveh 
as a security.' Considered by itself alotte, the guaranty would be 
ambiguous and uncertain as to tl}e debt intended to be secufed; but 
as. a,Iin]^,in a chain of facts, as it is pleaded, its applicability to a 
particular debt is certain. Therefore we hold that the complaint is 
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not déficient, and that the objections to the introduction of évidence 
to sustain it were properly overruled. 

[4] Assignnients 3 and 11 to 21, inclusive, merely challenge the 
sufficiency of the évidence to sustain the complaint and contradict the 
court's findings of facts. A jury having been waived, the findings 
of the trial court hâve the same efficacy as a verdict. The findings 
détermine, conclusively, ail controverted questions of fact unless un- 
supported by compétent évidence. After having read the évidence 
studiously, we affirm that the findings in this case as to every ma- 
terial fact are well supported by évidence, and they are adopted as 
the premises upon which our conclusions must rest. Nevertheless, 
to elucidate some of the points, référence will be made in this opinion 
to certain items of the évidence. 

[5] The question referred to in assignment 4, which lias been 
quoted in the statement preceding this opinion, is obviously obnoxious 
to an elementary rule governing the introduction of évidence which 
prohibits the propounding of leading questions in the examination in 
chief of a witness, and for that reason the court did not err in sus- 
taining the objection to it on the ground that it called for a conclusion. 
There is another sufiîcient reason for approving that ruling. An 
affirmative answer to that question would hâve added unnecessary 
cumulative évidence adverse to the plaintiff in error, and a négative 
answer would hâve been a transparent prévarication fhat would not 
hâve been of any advantage to him. He was permitted to testify 
that he had no information or knowledge of the existence of a cor- 
poration named "McEwen Bros." until a time subséquent to the exé- 
cution and delivery of the note, and that fact is the supposed basis 
for a déniai of the exécution and delivery of the note. 

[6] When the note was given, the plaintiff in error knew that, as 
a guarantor, he was responsible for the payment of a debt; the cor- 
poration was then existing and by a valid assignment was then the 
holder of the guaranty and entitled to receive payment of that debt; 
the défendant in error intended to give a note as a substitute pro 
tanto for his obligation under the guaranty, and with that intention 
he did sign the note and did transmit it by mail addressed so that 
possession of it was transferred from him to the corporation. The 
proposition that, the plaintifï in error being ignorant of the facts 
that the corporation existed and was the holder of his guaranty, the 
note which he signedl is not a note, and the transfer of possession 
of it from him to the corporation was not a delivery, is sophistical. 
In légal effect the transaction is similar to one in which a contract 
made and entered into, whereby one party dealing with an agent, 
in ignorance of the agency, becomes obligated to an undisclosed prin- 
cipal. In such a case the law does not avoid the obligation, buf en- 
titles the principal to enforce it. 1 Am. & Eng. Enc. of Law (2d 
Ed.) 1168, 1169, 1170; New Tersev Steam Nav. Co. v. Merchants' 
Bank, 6 ITow. 380, 12 L. Ed. 465 ; Ford v. Williams, 21 How. 287, 16 
L. Ed. 36; Darrow v. Produce Co. (C. C.) 57 Fed. 463. 

The actors who were pressing the plaintifï in error to meet his 
obligation under the guaranty, and who received and accepted the 
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note, were agents of the corporation which was the holder and lef^al 
owner of the guaranty, the plaintiff in error intended to give a valid 
note, he would not hâve acted differently if he had been informed 
that his guaranty had, by assignment thereof, become the property 
of McEwen Bros., a corporation, and we hold that the relationship 
of the corporation to the transaction is that of an undisclosed prin- 
cipal ; that it was apparently and legally the payée, as well as the 
actual holdier of the note when this action was commenced ; and that 
the plaintifîf in error is legally obligated to pay it. 

[7] It is the opinion of this court that the allégation in the amend- 
ment to the complaint referred to in the fifth assignment is not ma- 
terial, and for that reason the order of the court allowing the amend- 
ment to be made after the introduction of the évidence upon the 
trial was, at the most, a harmless error. 

What will be said in this opinion touching the grounds of défense 
relied upon in the arguments of counsel will be the décision of this 
court of ail questions involved in the conclusions of law referred to 
in assignments 6, 7, 8, 9, andi 10, and in the gênerai assignments 
numbered 24 and 25. 

[8] Assignment 22 allèges error of the trial court in disallowing 
the counterclaim for expenses of litigation in attempting to establish 
a lien which culminated in a judgment in favor of McEwen Bros, 
against the M. P. & P. Co. which remains unsatisfied. That litigation 
was instigated and carried through by the plaintifï in error for his 
ovvn benefit, and it would impair the rights of the guarantee to saddle 
upon it the expenses of litigation for the collection of a debt which 
the plaintifï in error was obligated to pay. 

[9] Assignment 23 allèges error of the trial court in not allowing 
a crédit in favor of the plaintifï in error for one-half of the debt 
for the reason that the plaintifï (défendant in error) "looked to Alten- 
brand for his half of the obligation and accepted the promissory note 
of Davis in full for his half thereof." No claim for a crédit on 
account of the guaranty, by reason of liability of the co-guarantor, 
can be found within the issues made by the pleadings, and it is not 
permissible to raise new issues in the assignments of error. 

The deîenses to the action urged in the arguments are multifarious. 
It is contended that there was no considieration for either the guar- 
anty or the promissory note; that the guaranty was not accepted; 
that notice of acceptance of the guaranty was not given immediately 
to the guarantors; and that the guarantee did not complète per- 
formance of the contract in full compliance with its original spéci- 
fications. Upon ail of thèse grounds it is insisted that no obligation 
attached to the guarantors. Inconsistently with a plea of non est 
factum, it is also contended, in avoidance of liability under the guar- 
anty, that both of the guarantors were released, as a légal conséquence 
of the négligence of McEwen Bros, in failing to inform the plaintifï 
in error that the contract had been modiified and f ulfilled, as modified, 
by delivery of the materials to the carrier on or prior to the 8th day 
of June, 1900, because by withholding that information he was misled 
and lulled by a false assurance of safety, so that he delayed to file 
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the notice and daim of lien in time to make it effective, and by the 
làpse of time a valuable security which would hâve been available 
for the protection of the guarantors was sacrificed ; that the contract 
was materially changed in its tenus subsequently to the date of the 
guaranty without the consent of the guarantors, and the légal effect 
of such modification of the contract is to release the guarantors from 
their obligation. It is also contended that by acceptance of the note, 
and by promises made to enforce the guaranty against the co-guar- 
antor, the plaintiff in error was released from liability under the 
guaranty and remained obligated only for the amount of his note. 
And, finally, it is contended that the findings made by the trial court 
are inconsistent and insufficient to support the judgment. 

[10] When the guaranty was given, the contract between McEwen 
Bros, andl the M. P. & P. Co. was executory. In demanding security 
for payment before incurring additional expense in the manufacture 
of the materials required to fulfill their contract, McEwen Bros, ex- 
ercised ordinary business prudence, their demand was not unreason- 
able, and it was necessary to comply with it in order to avoid a con- 
troversy and delay in the performance of the contract, which would 
hâve been injurions to the M. P. & P. Co. In view of those con- 
ditions, the guaranty was given for the accommodation of the M. P. 
& P. Co. and was effective in relieving that concern from embarrass- 
ment, because possible vexatious contentions were avoided and the 
materials were delivered by McEwen Bros., without receiving full 
payment of the contract price therefor, in reliance upon it as a basis 
of crédit. The considération contemplated by the guarantors, as 
expressed in the guaranty itself, was a future delivery of goods, and 
we hold that the actual delivery of the materials constituted a valid . 
considération. McFarlane v. Wadhams, 176 Fed. 82, 99 C. C. A. 602. 

[11] The letter of McEwen Bros, to the plaintiff in error dated 
June 11, 1900, the material part of which is quoted in the preceding 
statement, cannot be misconstrued as a notice of rejection of the 
guaranty. The plaintiff in error did not misunderstand it. His re- 
sponse to it is conclusive évidence that he deemed it to be a sufficient 
and timely notice of acceptance of the guaranty and of performance 
of the contract in reliance upon it. It served the purpose of a notice, 
and that which proved! to be actually sufficient, fulfiUed ail require- 
ments of the law, as to acceptance and notice thereof. 

[12] Whether the contract was, or was not, modified previous to 
the date of the guaranty, the M. P. & P. Co. had the right to accept 
part performance of the original contract with an abatement of the 
price, and did so. By receiving the materials as delivered, the M. 
P. & P. Co. incurred a debt for the unpaid part of the price, and it 
is for the payment of that debt that the guarantors promised to be 
responsible. The guaranty contract does not, by its terms, make it 
conditional, so that its obligation would attach only upon complète 
fulfillment of the original contract. On the contrary, by its terms 
the guarantors assumed responsibility for payment within a specified 
time — "after delivery of goods." Therefore delivery of the materials 
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fulfilled tfie only condition précèdent, upon which the obligation of 
the guarantors was made to dépend. 

[13] Delay in filing the lien notice was not caused by any fault 
on the part of McEwen Bros., in concealing facts or failure to com- 
municate true information to the plaintiff in error. That ctocument 
was verified by the plaintifï in error himself , and it states that a lien 
was claimed for materials delivered on the 18th day of June, 1900. 
That is the date on which the materials were received at Manhattan. 
In their letter to him dated June 11, 1900, to which he made response 
under date of June 18, 1900, McEwen Bros, informed the plaintiff 
in error that they had "hurried up shipment of the balance of tanks 
as fast as possible after you guaranteed the account," Thèse letters 
proved that he, necessarily, knew that the materials had been shipped 
from Wellsville prior to June llth, so that he could not hâve been 
misled by the withholding of true information as to the date from 
which time would commence to run against the right to file a lien. 
Ijy the décision of the Suprême Court of Montana, it appears that 
the lien was defeated by Computing the time within which the notice 
should hâve been filed, from the date of delivery of the materials to 
the carrier at Wellsville, and the lapse of more than 90 days between 
that date and the date of the filing. McEwen Brothers v. Union Bank 
& Trust Co., 35 Mont. 470, 90 Pac. 359. 

The record does not contain any allégation in pleading or proof 
of an agreement, express or implied, to release the co-guarantor from 
any part of his obligation, nor to accept the promissory note given 
by the plaintiff in error for one-half of the debt and not exact from 
him f ulfillment of his obligation for the whole debt ; on the contrary, 
by their letter acknowledging receipt of the first note given in May,. 
1901, McEwen Bros, informed him in clear and explicit terms that. 
he would still be held to his obligation as guarantor of the whole debt. 

The findings are articulated in 22 paragraphs, and, without ex- 
tending the length of this opinion by a detailed analysis, we deem it 
sufficient to say that they appear to be comprehensive and positive 
in the 'statement of ail the material facts essential to support the judg- 
ment and to be free from contradictions or inconsistent statements. 

On considerâtioh' of the whole case, it is the opinion of the court 
that the record 'discloses no error of the trial court for which the: 
judgment should be reversed. Therefore it is affirmed. 



VICTORIA COPPER MINING CO. v. RICH. 
(Circuit Court of Appeals, Sixth Circuit. Noveniber 7, 1911.) 
No, 2,117, 
1. Taxation (§ H2~*) — Invalib Tax Title— Riohts of Hoi.der. 

Uiider the Michigan sta<:utes, the holder of a tax. title which has beeii' 
found to be invalid oan euiforce his lien, as for taxes paid, only in equity, 
and on the foot of the adjudication against the tax title. 

fEd. Note. — For other cases, see Taxation, Cent. Dlg. §§ 1635^Mî42 ; Dec. 
.pig..fS 827.*] ■ 

•For othei- cdsés see same topic & S numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2. Taxation (§ 824*) — Invalid Tax Title — Rights of Holder. 

The présent holder of a tax title, whleli has been held InvalId, can hâve 
no lieu, as for taxes paid, on aecount of taxes aeeruing wUile the original 
tax title purchaser was the owner of the life estate. 

[Ed. Note.— For other cases, see Taxation, Cent. Dig. § 10.32 ; Dec. DIg. 
§ 824.*] 

3. Texakcy in Commox (§ 30*) — Paymest of Taxes— Duty of Cotenant. 

The duty which one tenant in couimon inay owe to the state to pay 
the entire taxes assessed a^ainst the whole estate as a unit is to be dis- 
tlnguished froiu the duty he owes In the same subject-niatter to his co- 
tenaiit. To the state lie muy owe the duty to pay the whole: to hls co- 
tenant his duty Is measured by the beneflts received or presumed from 
his possession of the property. 

[Ed. Note. — For other cases, see Tenancy in Common, Dec. Dig. § 30.*] 

4. Tenancy in Common (§ 30*) — Payment of T.\xes — Contribution.; 

When a tenant in eonunon, in actual possession, is clainiing from his" co- 
tenant contribution on aecount of the payment of taxes assessed on the 
entire interest, his rlght to contribution Is uieasured by his beneflts re- 
ceived. If his possession has been under elaim of exclusive title. and of 
a eharacter adverse to his cotenant, he wlll be conclusively presunled to 
hâve received beneflts equal to the taxes paid, and he cannot hâve con- 
tribution ; but if his possession is not of such adverse eharacter. he niay 
bave contribution, in the absence of proof that he received beneflts equal 
to the taxes paid. '- 

[Ed. Note. — For other cases, see Tenancy in Common, Cent. Dig. § 9C; 
Dec. Dig. § 30.*] 

5. Tenancy in Common (§ 30*) — Tax.4.tion — Payment of Taxes — Contribu- 

tion. 

Complalnant's mesne grantor took title under a deed purportlng to con- 
vey eight-twentieths of the fee. The grantor In such deed was the wldow 
of the deceased owner of such eight-twentieths, and claimed to be his 
successor in title, but was in fact only life tenant, because of the exist- 
ence of heirs unknown to the grantee. The grantee then had a good title 
to the remalniug tvv'elve-twentieths. After the death of the life tenant, 
such grantee and hls successors for 18 years niaintained a custodiau in 
charge of the premises, which were wild, unproductive lands, did oc- 
casional acts otherwise indicating possession, and paid the entire taxes 
as assessed on the unitary title, in good falth believing that they owned 
the whole title. In an ejectment suit later brought against complainant 
by one claimlng through mesne conveyauce from the heirs ownlng the 
eight-twentieths, the complainant set up his possession as adverse and 
as constitutlng an ouster of the heirs owning the eight-twentieths, sup- 
portiug the statute of limitations ; but It was held otherwise, and the 
ejectment plalntlff recovered. Held, that complainant, in an équitable 
proceeding at the foot of the ejectment judgment, was entitled to con- 
tribution from ejectment plaintiff with regard to the taxes paid during 
this IS-year period. 

[Ed. Note. — For other cases, see Tenancy in Common, Cent. Dig. § 9G; 
Dec. Dig. § 30.*] 

■6. Tenancy in Common (§ 30*) — Contribution — Bona Fii>e Purchaser from 
Cotenant. 

In an équitable proceeding in the nature of one for contribution be- 
tween coteuants, defeudanfs liability for such contribution cannot be 
escaped by him upon the theory that he is a récent bona flde purchaser 
of his interest, while ignorant of the claim now sought to be enforced 
against him, where It appears that he paid only a trifling considération, 

*For other cases see same topic & § numbek In Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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and was to share with hls grantor whatever might be recovered by es- 
ta blishing hls title. 

[Ed. Note. — For other cases, see Tenancy In Comimon, Cent. Dig. § 105 ; 
Dec. Dlg. § 36.*] 

7. Tenancy in Commun (§30*) — Rights of Cotenant — Payment of Taxes- 

Lien. 

A tenant in common, who Is in nominal possession of the entlre preni- 
Ises, and who bas pald the taxes assessed against the entire title, but 
who bas not ousted his cotenants, and who bas not received rents or 
othei* .beneflts from the possession, and who bas thus removed an in- 
eumbranee on the common estate, bas an équitable lien, witbout statute 
and without contra- , of the gênerai character of the lien removed, against 
the title of hls cotenants, which be bas thus preserved from forfeiture; 
and be bas this lieu, even though, when paying, be believed be owned 
the entire title and bas since unsuccessfully endeavored to assert tbls 
entire title against his cotenants. 

[Ed. Note.— For other cases, see Tenancy in Common, Dec. Dig. § 30.*] 

8. Tenancy in Common (§ 30*) — Removal of Inoumbeance — Lien — Trans- 

FEK. 

Where one tenant in common bas removed an incumbrance from the 
common estate, and so is entitled to a lien against his cotenant's inter- 
est of the same character as that removed, the right to suoh lien passes 
by bis quitclaim deed and by an exécution sale, which by statute \3 Comp. 
Laws Mich. 1897, § 91G7) covers "ail the rights and interests that the 
debtor had." 

[Ed. Note.— For other cases, see Tenancy in Common, Cent. Dig. § 90; 
Dec. Dig. § 30.*] 

Appeal from the Circuit Court of the United States for the West- 
ern District of Michigan. 

Proceedings Supplementary to an ejectment suit by the Victoria 
Copper Mining Company against Ancil J. Rich. From a judgment 
for défendant, complainant appeals. Modified and affirmed on con- 
dition. 

See, also, 163 Fed. 207, 89 C. C. A. 637. 

C. D. Manchette (Hanchette & Lawton, on the brief), for appellant. 

D. H. Bail (Bail & Bail, on the brief), for appellee. 

Before WARRINGTON and DENISON, Circuit Judges, and 
HOLUSTER, District Judge. 

WARRINGTON, Circuit Judge. This is a proceeding supplemen- 
tary to an ejectment suit. The appellee was plaintiff in the ejectment 
suit, and the appellant was défendant. The land in controversy is an 
undivided eight-twentieths of two quarter sections situated in Onta- 
nagon county, Mich., being the northwest and southeast quarters of 
section 30, in township 50 N., range 39 W. Upon the first trial ver- 
dict and judgment were rendered for défendant; but the judgment 
below was reversed in this court and a new trial awarded, it being held 
hère that the court below erred in not instructing the jury to find for 
the plaintifif. 147 Fed. 380, 77 C. C. A. 558. Upon retrial below ver- 
dict was rendered for plaintiff Rich, with a finding as corrected that 
the value of the entire land was $24,119.20, and that the improve- 
ments made on the land had not increased its value beyond the waste 

•For otbei ;ases see same toplc & { number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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committed. Rich elected under the statute to abandon the land to 
appellant and judgment was entered against it for $9,647.70, being 
the value of eight-twentieths of the land as fixed by the jury. This 
judgment was held to be a lien upon this undivided portion, and ex- 
écution was awarded accordingly. Thereupon the présent proceeding, 
équitable in character, was commenced setting up a claim for taxes 
alleged to hâve been paid by the Copper Mining Company and its 
predecessors in title from 1867 to 1907, amounting to $18,130.26, and 
also for interest thereon under a statute dated April 6, 1869, from 
the date of the first payment to the date of the last one at the rate 
of 25 per cent, per annum. An order was also sought to enjoin Rich 
from enforcing his judgment upon exécution, and it was prayed that 
ultimately the taxes paid and the interest be set ofï against the judg- 
ment. An injunction was issued restraining Rich as prayed in the 
bill, but subject to certain conditions, among which was one requiring 
the Copper Mining Company to exécute a bond in the pénal sum of 
$15,000, with sureties, conditioned for the payment to Rich of his 
judgment and interest, unless reduced by an allowance of taxes, and 
in that event for payment of the balance if any should remain. The 
rights of Rich to exécution upon his judgment and of the Copper 
Mining Company to the injunction were disposed of by the learned 
trial judge in an opinion reported in 163 Fed. 211, 212, 89 C. C. A. 637, 
which was subsequently adopted and the orders there made were af- 
firmed by this court. Id., 163 Fed. 207, 89 C. C. A. 637. In 
the opinion of Judge Severens in the first citation and that of Judge 
Knappen in the second one may be found further détails of the facts. 
The resuit of the présent proceeding in the court below was a déniai 
of the right to recover any of the taxes claimed and the granting of 
a decree against appellant upon its bond for the amount of Rich's 
judgment with interest and costs. 

[1] The right of the mining company to maintain the présent pro- 
ceeding was in our judgment correctly stated below by Judge Knap- 
pen: 

"It i.s settled by the décisions of the Suprême Court of Michigan that a 
proceeding for enforcing this lien (for taxes paid) eau lie had only in equity; 
and 'on the foot of the adjudication against the tax title.' Weimer v. Porter, 
42 Mieh. 569 [4 N. W. 306]; Ellsworth v. Freeman, 43 Mieh. 488 [5 N. W. 
675] ; Tillotson v. Circuit Judge, 07 Mlch. 585 [56 N. W. 945]." 

The mining company was through mesne conveyances the sole own- 
er of the northeast and southwest quarters of section 30, and of the un- 
divided twelve-twentieths of the northwest and southeast quarters of 
the section; and Rich was through mesne conveyances the ovvner of 
the undivided eight-twentieths of the quarter sections last mentioned. 
The undivided eight-twentieths interest was formerly ovvned by Sam- 
uel H. Broughton, who died intestate December 3, 1860. He had no 
issue, but left surviving his widow, Sarah N. Broughton, and his fa- 
ther, Shebuel H. Broughton. 

[2] Under the statute of Michigan then in force, the widow 
took a life estate and the father the remainder in fee in this in- 
terest. 147 Fed. 382, 77 C. C. A. 558. The widow died in 1881 ; 
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and we agrée to the conclusion reached, and for the reasons 
stated by the judge presiding at the last trial, that the présent ap- 
pellant's predecessor in title, viz., the Victoria Mining Company, ac- 
quired the interest of Mrs. Broughton in the land by acceptance of the 
deed executed in 1866, and, further, that during the time commenc- 
ing with the conveyance of Mrs. Broughton (in 1866) and ending 
with her death (in 1881) the company last named was, as holder of 
her life estate, obligated to pay the taxes assessed and accruing upon 
the eight-twentieths of the land in dispute. It follows that appel- 
lant's right, if any exist, to recover taxes at ail it can apply only to 
taxes paid after the death of Mrs. Broughton. 

The main contention made by appellant in the ejectment suit was 
that under a statute of limitations of Michigan it acquired title to 
the eight-twentfeths by adverse possession maintained through 15 con- 
sécutive years. 147 Fed. 383, 77 C. C. A. 558. One of the conten- 
tions now made by appellant is that, since its claim of adverse posses- 
sion failed in the ejectment suit, the court cannot consistently hold 
that appellant's possession obligated it as a tenant in common to pay 
the taxes in question ; in other wOrds, that, since the possession was 
not adverse within the meaning of the statute of limitations, it was 
not such possession as would imply a duty to pay taxes on the undi- 
vided interest f ound not to belong to appellant — at least without right 
of recovery over against the actual owner. This would seem im- 
pliedly to concède that, if appellant was in adverse possession of the 
undivided eight-twentieths interest during any portion of the time be- 
tween the death of Mrs. Broughton and the commencement of the 
ejectment suit (though less than the time prescribed for acquiring 
title), it was bound during such time to pay the accruing taxes. This 
implied concession is emphasized by the fact that appellant and its 
predecessors in title were ail the while claiming exclusive title to the 
whole of the land. 

[3] Apart from any concession of counsel, however, we are dis- 
posed to hold that the duty of one tenant in common towards his co- 
tenant upon the subject of paying taxes is to be distinguished from 
his duty on the same subject towards the state. Laying aside for the 
moment the question of contribution : To the state, tenants in common 
(in the absence of statute specially authorizing each to pay on his 
own portion) may, like a mortgagor and his mortgagees, be said each 
to owe the duty to pay the taxes upon the whole of the property. 
Conn. Mut. L. Ins. Co. v. Bulte, 45 Mich. 113, 120 to 122, 7 N. W. 
707. 

[4] The duty of one tenant in common towards his cotenant, or 
his inability to compel contribution from his cotenant, must in the 
end rest upon the receipt of benefits, actual or presumed, by the tax- 
paying tenant equal to the amount of taxes paid. If, under claim of 
exclusive title, he is maintaining a possession adverse as against his 
cotenant, then the one in possession will be conclusively presumed to 
hâve received benefits equal to the maintenance; but, if his posses- 
sion is not of such adverse character, he will not, in the absence of 
proof to the contrary, be presumed to hâve l'eceived benefits. 
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Tn Dubois v. Campau, 24 Mich. 360, 367, Campbell, Ch. J., wheiT 
speaking of the possession of a tenant in common of a city lot and 
also of a tax title in dispute, said : 

"It may be regarded as settled In this state that one in possession of land 
claiming it as liis own is bound to pay the taxes imposed upon it — eertainly 
such as are imposed and become due durlng such possession." 

See, also, Cole v. Cole, 57 Mise. Rep. 490, 108 N. Y. Supp. 124; 
Clute V. Clute, 197 N. Y. 439, 446, 90 N. E. 988, 27 L. R. A. (N. 
S.) 146, 134 Am. St. Rep. 891 ; Wistars' Appeal, 125 Pa. 526, 534, 
17 Atl. 460, 11. Am. St. Rep. 917; O'Hara v. Quinn, 20 R. I. 176, 
38 Atl. 7. 

For reasons that we shall state later, vve are not satisfied that ap- 
pellant's predecessors in title had such possession of the land embraced 
in the ejectment suit or exercised such control over it between the 
time of the death of Mrs. Broughton and the date of the deed to 
appellant as fairly to bring them within the rule quoted and deduci- 
ble from the décisions just cited. We are of opinion, however, that 
under the pleadings and évidence appellant itself must be treated as 
falling within that rule with respect to the time of its own posses- 
sion. On January 17, 1899, appellant obtained a quitclaim deed (in 
name but containing a warranty) from Benjamin Howard Cofhn, 
which seems to hâve embraced, not only the undivided eight-twenti- 
eths in question in the northwest and southeast quarters, but the 
whole of section 30. Appellant, as will be seen later, thereupon en- 
tered upon each of the quarters of the section in such a way as to 
indicate that it claimed title to the whole. By paragraph 5 of its bill 
tiled in this proceeding appellant averred : 

"That the said Victoria Copper Mining Company, after the said 17th day 
of January, 1899, entered into the open, notorious, hostile, and continuons 
possession of said lands, and hâve improved the saine by erectiug buildings 
thereon and mlning thereon and thereunder, and still continues to occupy 
them as though it was the owner of the whole thereof in fee simple." 

This paragraph is admitted by the answer. It will be noticed that 
thèse avermenfs and their admission were made after the ejectment 
suit had been concluded, and no doubt the averments were made to 
secure the benèfit of the statute allowing recovery for improvements 
made on land. 3 Comp. L. Mich. 1897, § 10,995. Appellant succeeded 
below in having the value of its improvements upon the land in dis- 
pute applied as an offset to the waste committed. We therefore af- 
firm the holding of the court below as to the taxes paid by appellant 
from 1899 to 1907. 

[5] We are thus brought to a considération of the time intervening 
between 1881 and 1899. There is a material différence in averment of 
the bill respecting the possession of the appellant (the Victoria Cop- 
per Mining Company) commencing in 1899 and that of its predeces- 
sors between 1881 and 1899; the former being "open, notorious, hos- 
tile and continuons," including the construction of improvements and 
the mining of copper on the land, and the latter being that the Vic- 
toria Mining Company (note the différence in names of the two com- 
panies) entered into possession of the lands, "and occupied the same 
by its officers, agents, and caretakers" until the title passed to Coffin, 
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who for a time and his sons thereafter until the tîtie was conveyed 
to appellant "occupied and used said land by their agents and care- 
takers as though they were the owriers in fee simple of the whole 
thereof." Appellant's employés, George Hooper and James Walsh, 
both testified that prier to 1899 there were no buildings on section 
30 except on the southwest quarter (land not claimed by appellee) ; 
and it does not appear that any mining of conséquence was donc, or 
that any improvements of importance were made, even on that quar- 
ter section prior to 1899. In speaking of the occupancy of the Vic- 
toria Mining Company, Judge Severens summed up the évidence then 
before the court (147 Fed. at page 384, 77 C. C. A. 562) : 

"The Victoria Mining Company liad located a mining plant on that south- 
west quarter of the section, but it had never been operated to any extent aud 
had fallen Into dlsuse, and those who had occupied there had removed to 
other parts. Agents of the mining company occasionally visited the place 
to see that the property was not being Injured, nnd there was évidence tend- 
ing to show that they engaged Walsh to look after the premises, and as 
compensation authorized him to pasture his cattle thereon. There were open 
tracts on the land, where there had been partial clearings. There was no 
inclosure of any part of the section or ahythlng to prevent cattle turned on 
any part from golng <M into adjoinlng territory, or to prevent cattle comlng 
in from outside and pasturing thèse clearings. There was also évidence that 
at oiie time a prospective purehaser went there and pumped the water out of 
the mine, and in doing thls eut somé timber on the section, on what parts Is 
uot clear. The mining company paid the taxes on the whole section some of 
the years and purchased it at tax sales or from purchasers at tax sales for 
other years." 

There is no prêteuse that the Coffins ever made any improvements 
upon any of the lands, or ever attempted to do any mining or other- 
wise take possession of the property, except such as might be inferred 
from receiving a sherifï's deed under an exécution and another under 
a tax sale, also paying taxes and afterwards conveying the land by 
deed to appellant ; nor that they ever used the lands or derived bene- 
fits from them. True, they allowed a man who had an option to pur- 
chase to eut some timber, but that is covered by the finding of the 
jury in effect that the incrément in value arising from appellant's im- 
provements did not exceed the loss inflicted throùgh waste. The most 
that can be said of the period of time now under considération is that 
the Victoria Mining Company and the Coffins claimed ownership and 
attempted to préserve the status quo, rather than to exercise dominion 
and control in a sensé to signify possession of a character calculated 
to advise others of a claim of exclusive title. They seemed to be 
"waiting for something to turn up." Our review of the évidence sat- 
isfies us that there is a substantial différence between the acts of ap- 
pellant and those of its predecessors in title, respecting the matter of 
possession in the two periods of time now in question. Does this 
différence amouht to such a distinction as should prevent recovery 
of taxes paid directly by appellant after the date of its deed in 1899, 
and permit recovery for taxes paid by its predecessors aftêr the death 
of Mrs. Broughton in 1881? If so, has appellant a right under the 
présent record to recover taxes paid by its predecessors in title ? 

We are constrained to believe that thèse questions must be answered 
in the affirmative. We shall gain a better understahding of the answer 
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that shoiild be made to thèse questions by first considering the circum- 
stances under which appellant's predecessors in title paid the taxes and 
also the failure of the other tenants in common respectively to give 
any apparent attention to the question of taxes. We think it is safe 
to say of the évidence that there is nothing to show that the Victoria 
Mining Company or the Cofifîns knew or had any reason to believe 
that Shebuel H. Broughton was living at the date of the death of his 
son Samuel, until appellant's suit in ejectment was commenced. She- 
buel resided in the state of Cali'ornia; and in 1867 the judge of pro- 
bate of Ontanagon county, Mich., made an entry in a certain pro- 
ceeding finding that Shebuel was dead at the decease of his son Samuel. 
147 Fed. 382, 77 C. C. A. 558. It may, therefore, be assumed that 
the taxes were paid in good faith and in the belief that they were 
paid on property owned as an entirety, and not in common. In ail 
that time, a period of 23 years, although Shebuel H. Broughton in 
fact survived the life tenant (his daughter-in-law) nearly 10 years, 
neither he nor any of his successors in title ever paid any of the taxes 
accruing on the undivided eight-twentieths interest after the death of 
the life tenant, and, of course, not before; and appellee did not tender 
or offer to repay any of such taxes when he commenced his ejectment 
suit, and he has denied ail liability to contribution in that behalf ever 
since the présent bill was filed. Since ail question of waste as before 
stated was settled at the trial below, there is no perceivable reason 
why at least a moral obligation does not rest upon appellee to make 
such contribution. We find no évidence tending to show receipt of 
benefits during the period now under considération. 

Surely, it would hardly be claimed that Shebuel H. Broughton 
did not know that he was entitled under the law of Michigan to the re- 
mainder in fee upon the death of his son, or that he did not know that 
under the law of the state he was liable for taxes upon the undivided 
eight-twentieths of the land after the death of his daughter-în-law ; and 
this must likewise be true of his successors in title. G. F. Sanborn 
Co. V. Alston, 153 Mich. 463, 466, 117 N. W. 625. 

[6] It is claimed, however, that Rich through his grantor is 
clothed with the rights of a bona fide purchaser. True, his im- 
médiate grantor purchased the rights of the devisees of Shebuel 
H. Broughton for the practically nominal sum of $300, and then 
conveyed to Rich by quitclaim deed reciting a payment of $350; 
but Rich admitted that he did not pay any cash considération, 
and, on the cdhtrary, that he and his grantor entered into a sort 
of litigation partnership for a division of the proceeds of recov- 
ery. This is also true as to his grantor and Shebuel H. Brough- 
ton's devisees, from whom Rich's grantor obtained title. We do not 
think that either Rich or his grantor is entitled to f urther considération 
as a bona fide purchaser. 

Judge Cooley in his work on Taxation (2d Ed.) p. 467, stated 
the rule as to tenants in common thus: 

"Each tenant In common is bound to pay the tax on his own inter«i8t; but, 
U one la compelled to pay upon aJl, he may charge the interest of his coteuant 
wlth the proportiohàte part whidi such cotenant shonld hare paid." 

193 F.— a 
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In Connecticut Mut. h. Ins. Co. v. Bulte, 45 Mich. 113, 121, 7_N. 
W. 707, 709, before cited, Judge Cooley passed upon a question 
somewhat analogous in principle to the problem we hâve to solve. 
In that case the insurance company held a second mortgage on prop- 
erty and caused it to be foreclosed, and the property to be bid in 
through its gênerai attomey, who in his own name also obtained a 
tax deed of the property, and, after the tax title had become absôlute, 
gave a quitclaim deed of the property to the company. Subsequently 
the first mortgagee caused his mortgage on the same property to be 
foreclosed, and he became the purchaser and received a deed, The 
insurance company leased the premises to another, who took posses- 
sion, and afterward the mortgagee and purchaser under the first mort- 
gage brought ejectment against the insurance company and its tenant. 
The right of the second mortgagee to rely upon the tax purchase as 
against the right of the first mortgagee to recover in ejectment after 
foreclosure was the only question in the case. In his considération 
of the question the learned judge several times by v^^ay of analogy 
spoke of the duties of tenants in common in connection with the duties 
of mortgagees who hold mortgages on the same property. Referring 
to a tenant in common, Judge Cooley said : 

"His duty is limlted to paylng the tax on his share only ; and, if the co- 
tenant neglect to pay for himself, what right has he to demand that those 
who happen to hâve iliterest wlth him In the land shall be excluded from the 
nuruber who may take advantage of his default? The reason usually as- 
slgned for not permitting such a purchase is that the sale Is based in 
part upon the purchaser's own default, but it is also true that in a great 
proportion of such cases the parties stand to each other in confldentlal re- 
lations; and it may without much violence to the facts be assumed that 
they do so In ail cases. No doubt the rule that precludes thelr speculat- 
Ing in each other's defaults is grounded on sound policy. Still the pur- 
chaser does not lose what he pays beyond what Is needful for diseharglng 
the lien upon his own Interest. His cotenants must refund to hlm su»h por- 
tion as Is found to be just." 

Continuing after the citation of a number of décisions ; 

"The purchaser Is trustée for the others, but they must repay their propor- 
tion of his advances." 

FuU récognition was given to the rule that neither of the mort- 
gagees owed a duty to the other or to the owner to pay the taxes ; but 
it was said (45 Mich. 122, 7 N. W. 710) : 

"To the State each one of the three may be said to owe the duty to pay 
the taxes; and the state -WIU sell the Interest of ail if none of the three 
shàll pay. As between themSelves, the prlmary duty is upon the mortgagor; 
but, if he makes default, either of the mortgagees may pay, and oné bf the 
two must do so or the land wlll be sold and his lien extlnguished." 

In the absence of other circumstances which would impose thé duty 
on ohe of two tenants in common to pay the taxes, it is hard to see 
why the principle thus stated by Judge Cooley should not be applied 
to tenants in common. It was said of the first mortgagee in that caee 
(45 Mich. 123, 7 N. W. 710) : 

"Bulte broiight ejectment, without tendering any repayment of the tax 
or of any part fhereof, but leavlng the whole to be borne by the insurance 
company as a total loss. Is there any equity in thisî Can a principle of 
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lavr whlch purports to be an équitable prlnclple support thls suit? • • • 
Sometimee a party by the force of circumstances is placed in a position where 
anotber may take the profit of hls losses wlthout belng under obligation to 
make return; but the adjustment of légal rights on équitable princlples 1* 
sever meant to work such a resuit." 

THe verdict in that case having been given in favor of the plaintif? 
in the ejectment suit, the judgment upon it was reversed because of 
the failure of the court below to recognize the équitable principles 
which are in part above set out. 

In Eads v. Rutherford, 114 Ind. 273, 274, 16 N. E. 587, 588 (5 Am. 
St. Rep. 611), it is stated with respect to tenants in common and the 
right of one to require contribution from his cotenant for taxes paid 
by him, though nothing appears in the case touching possession : 

"The gênerai rule undoubtedly is that one tenant who has paid an incum- 
brance may compêl contribution from hls cotenants. 1 Story, Eq. Jur. § 505 ; 
Freeman, Cotenaney, §§ 322, 512. Thls is a sound and salutary rule, and we 
cannot concelve why it should not apply to thls case, for the taxes were a 
burden on the land from whlch it could be relieved only by payaient" 

To the same efïect : Smith v. Mount, 149 Mo. App. 668, 674, 129 
S. W. 722; Downer's Adm'r v. Smith, 38 Vt. 464, 467; Fallon v. 
Chidester, 46 lowa, 588, 593, 26 Am. Rep. 164; Allen v. Allen, 114 
Wis. 615, 630-632, 91 N. W. 218; Kites v. Church, 142 Mass. 586, 
588, 8 N. E. 743; Morris v. Roseberry, 46 W. Va. 24, 29, 32 S. E. 
1019; Watkins v. Eaton, 30 Me. 529, 535, 50 Am. Dec. 637. 

[7] Difficulty arises from the fact that, after 1882, there does not 
seem to hâve been any statute in Michigan, as there was prior to that 
time, which in terms transferred the lien of the state for taxes to the 
person paying them. Croskery v. Busch, 116 Mich. 288, 74 N. W. 464. 
True, there was a statute in 1885 that operated to transfer the state's 
lien to any person claiming under a tax deed ; but the right to enforce 
the lien was limited to two years and need not be f urther noticed for 
that reason. 3 How. Ann. St. Supp. p. 2933, § 1169w7. Appellee 
specially relies in this case upon a statute of 1869, which transferred 
to the purchaser under a void tax sale the lien of the state for taxes ; 
but that statute was repealed March 14, 1882. Sess. Acts, p. 43. 

The question cornes to be whether both the présence of a tax lien 
and its transfer by statute are essential in a case like this. The 
décision in Croskery v. Busch, supra, does not seem to us to be in 
point, because the person who paid the taxes there sought to be re- 
covered was at the time a stranger in title to the land. It was of 
no sort of légal concern to him whether the taxes assessed against the 
land were paid by the owner or not, and he was held to hâve been 
a volunteer. Nor does Horaestead Co. v. Valley Railroad Co., 17 
Wall. 153, 166, 21 L. Ed. 622, seem to us to be applicable. There 
the parties were hostile contestants as to the title to certain land, 
and consequently bore no such relations as exist between tenants 
in common. The taxes in dispute were paid by one of the plaintiffs 
during the litigation, and it was held that the refusai or neglect of the 
défendants to pay the taxes (although they were ultimately found to 
be the owners of the title) did not authorize any of their contestants 
to make défendants their debtors by (17 Wall. 167, 21 L. Ed. 622) 
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-"stepping in and paying the taxes for them, without being requested 
■ so to do. Nor can a request be implied in the relation which the parties 
sustained tô each other. There is nothing to take the case out of the 
well-estabhshed rule as to voluntary payments." 

One feature of the décision on rehearing in G. F. Sanborn .o. v. 
Alston, supra, 153 Mich. 464, 117 N. W. 625, has, we think, more 
pertinence hère than has the décision in either Croskery v. Busch 
or Homestead Co. v. Valley Railroad. In the opinion rendered on 
rehearing in the case of the Sanborn Company, when determining the 
right of an owner of land to demand a reconveyance f rom the holder 
of a tax title, who was claiming among other things to recover pay- 
ment of taxes paid by him after the date of the tax sale, the court 
said that such owner ought in justice and equity to be compelled to 
"pay those taxes which the purchaser has been compelled to pay or 
otherwise lose his title or lien," and référence with apparent approval 
was made to rules prevailing in Arkansas and lowa thus : 

"It Is also held that where a party pays the taxes In good faith, claiming 
title but havlng none, he Is entltled to a reimbursement out of the land." 

The rule of the Sanborn Co. Case was applied in favor of a stranger 
in title, except as a holder of a tax title. In the présent case a tenant 
in common in fact averted a sale of the land for taxes by paying them, 
and, in effect, avoided the imposition of an incumbrance upon the 
other cotenants' interest. True, the Sanborn suit was brought on the 
equity side of the court to quiet title and to secure an injunction; 
but, after ail, appellee is insisting upon enforcing a judgment for the 
value of the land and in the same breath def ending against contribution 
for taxes, the payment of which preserved the very title upon which 
his judgment is founded. Adopting the language of Judge Cooley 
in Connecticut Mut. L. Ins. Co. v. Bulte, before cited (45 Mich. 123, 
7 N. W. 710), "Can a principle of law which purports to be an équit- 
able principle" support such a défense ? 

The Législature of the state, at the time it repealed the act of 1869, 
before pointed out, enacted a law providing that : 

"Taxes thus assessed shall become at once a debt to the township from the 
persons to whom they are assessed, and the àmounts assessed on any real 
property shall, on the flrst day of December, become a lien on such real prop- 
erty, and the lien for such amounts, and for ail interest and charges thereon, 
shall continue untll payment thereof ." Sess. Acts 1882, p. 16, § 26 ; 1 How. 
Ann. Stat. p. 1273. 

This provision seems to hâve been preserved throughout the period 
we are now considering. 1 Comp. L. Mich. 1897, p. 1209, § 3863. It is 
objected, however, that payment of the taxes operated simply to extin- 
guish the lien. Is this true in respect of interests held in common? 
The taxes paid by appellant's predecessors in title were until paid 
both a debt to the township and a lien on the land. If appellant's 
predecessors had suiïered the land to be sold for taxes, they could 
not hâve purchased it and obtained a tax deed and title without sub- 
jecting themselves to the charge that the cause of the default in pay- 
ment was as much theirs as it was that of their cotenants. Any title 
they might bave so obtained would consequently hâve inured to the 
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benefît of their cotenants upon payment by the latter of their propor- 
tion of the taxes. This has been held even against a purchaser of 
an nndivided interest in land, whose purchase occurred after the other 
cotenants had p'aid the taxes. Young v. Biggar, 7Z Kan. 146, 150, 84 
Pac. 747, 749. The purchaser there claimed title to the land entire. 
but bis recovery was limited to an undivided portion. The décision 
was rendered in 1906, and, according to the statute of Kansas (2 Gen. 
Stat. 1897, p. 904, § 138), the lien for taxes was to "continue until 
such taxes * * * shall be paid by the owner of the property or 
other person liable to pay the same." On the question of the right 
of his cotenant to contribution, it was said: 

"The taxes paid by the défendants upon the part of the property owned 
by Allen gave them a lien upon It, as against hini. 17 A. & E. Enc. G86. Big- 
gar, when he bought from Allen, reeeived only a quitclalm deed. Ile there- 
fore stood In the shoes of the grantor. He acquired no higher right than 
Allen had had, and took the property charged with this lien, There is no 
showing that, when thèse taxes accrued or were paid, the défendants had 
ousted their cotenants, or were in the reoeipt of any ineome from the prop- 
erty. We therefore think the court erred in not allowing the défendants 
crédit for the taxes they had paid in excess of their due proportion." 

In Fiacre v. Chapman, 32 N. J. Eq. 463, 465, it was contended by 
a, first mortgagee that payment by a second mortgagee of taxes 
assessed agamst the land operated to discharge the lien; but it was 
held : 

"If it be conceded that the lieu was discharged by the payments, that will 
not deprive Mr. Jlltchell of his right of reimbursenient for the payments out 
of the property in advauce of the lien of the coruplainant's mortgage." 

That case was cited with approval in Noeker v. Howry, 119 Mich. 
626, 629, 78 N. W. 669. See, also, Reed v. Reed, 122 Mich. 77, 80 
N. W. 996, 80 Am. St. Rep. 541. 

Thèse cases are suggestive of a class of familiar décisions relating 
to the mutual rights and duties of tenants in common, which we think 
may now be profitably considered. We allude to décisions which lay 
down the principle that, where an estate is incumbered by a lien and 
is held in common, one tenant in common who has removed the in- 
cumbrance is entitled to an équitable lien upon the interests of his 
cotenants of the same character as that of the lien removed. Why is 
not that principle appHcable hère? True, a tax lien is not created by 
contract ; but the duty to discharge it is quite as incumbent upon one 
tenant in common as upon another. When one of them discharges 
the whole duty by paying ail the taxes, he is obviously in part dis- 
charging a duty of his cotenants. Where one acting upon the belief 
that he is the sole owner of given land and in ignorance of the exist- 
ence of a tenancy in common therein pays ail the taxes assessed against 
it, can it be said that he is not in truth rightfully discharging in part 
the duty of his cotenants? He is certainly less open to the charge 
of being a volunteer where he pays the taxes in ignorance than where 
he does so with knowledge of the fact of a tenancy in common. It 
would therefore seem to be a more salutary rule, in cases where no 
conclusive presumption arises touching receipt of benefits as before 
stated, to encourage the payment of taxes by allowing contribution 
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as a. condition of recovery of the interest in fact held in common thàn 
by denying such allowance. Nor are we able to see that the nature 
of the incumbrance can bc important. It is no answer to say that the 
tax lien is extinguished by the payment; for a lien on the common 
estate is none the less removed, and the act of removal embraces the 
performance of a duty that is no less incumbent on the defaulting 
eotenant than on the paying cotenant. It is the relation and duty of 
cotenants to one another which entitles the holder of one undivided 
portion to fasten a lien on the land similar to the one that he has re- 
moved from the portion of his cotenant. 

Thus, in Wilton v. Tazwell, 86 111. 29, 31, it appeared that one tenant 
in common had paid $1,500 for the release of a dower and homestead 
interest in the land. Respecting a elaim for contribution, it was ob- 
jected that â dower and homestead were not such incumbrances on 
the premises as one tenant in common might remove and also com- 
pel contribution, for the reason that the release of the widow conveyed 
no interest but simply extinguished her claim. This contention was 
denied; and, as a resuit of the court's treatment of the question in 
its opinion and its view of décisions cited in its support, it was said : 

"Thus It 1« seen that In this class of cases a cotenant may hâve a burden 
or Uability imposed upon him wlthout his consent. Nor can he, by refusing 
to ald in the payment of taxes, or removing an Incumbrance or acqulrlng 
an outstandlng title that endangers their title, eseape Uability. So of money 
necessarily expended to préserve the property and keep it in repair." 

Expressions of this principle in différent fonns as applied to a 
variety of conditions and facts are found in many reported décisions, 
but they ail tend to the same resuit. In Hurley v. Hurley, 148 Mass. 
444, 19 N. E. 545, 2 L. R. A. 172, land held in common and sold for 
nonpayment of taxes was redeemed by one of the tenants in common ; 
and, although he f ailed in some respects to observe the mode prescribed 
by statute of the state giving the paying tenant in common a lien on 
the interests of his cotenants, it was held, the présent Mr. Justice 
Holmes announcing the opinion, that since the taxes were legally paid, 
the one paying them was "entitled to hâve the lien kept alive for his 
benefit until the petitioner (for partition) shall hâve paid his share. 
Until that time, the petitioner has no right to the possession of any 
part of the land, in equity or at law." 

In Titsworth v. Stout, 49 111. 78, 80, 95 Am. Dec. 577, it is held 
in respect of removal of an incumbrance upon a common estâte by one 
tenant in common that a right of contribution results, and that a court 
of equity will enforce a lien of the same character as that of the lien 
removed. This is said to be a "familiar principle." To the same ef- 
fect: Moon v. Jennings, 119 Ind. 130, 135, 20 N. E. 748, 21 N. E. 
471, 12 Am. St. Rep. 383 ; McLaughlin v. Estate of Curts, 27 Wis. 
644; Oliver v. Montgomery, 42 lowa, 36; McClintock v. Fontaine 
(C. C.) 119 Fed. 448. Even where a second mortgagee pays off a 
first mortgage without takjng a formai assignment, he will be treated 
in equity as an assignée, and as entitled to resort to ail suitable remé- 
dies to enforce payment Mattison v. Marks, 31 Mich. 421, 422, 18 
Am, Rep. 197, 
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The practice of courts of equity to allow an innocent purchaser of 
land who lias made improvements upon it, withont notice of any in- 
firmity in his title, to recover a sum equal to the added permanent 
value of the estate, ought, as it seems to lis, to be applicable to 
a case like this. The right and lien thus enforced are not trace- 
able to contract. They arise out of the considération that the true 
owner of the land ought not in good conscience to be permitted to 
receive and enjoy such an incrément of value to his land without ré- 
munération. Statutes allowing recovery in such cases are but de- 
claratory of this doctrine, no matter by what name they are called. 
Bright V. Boyd, 2 Story, 605, 607, Fed. Cas. No. 1,876, opinion by 
Justice Story. See, also, the learned opinion which was rendered by 
him in the same case. 1 Story, 478, 495-499, Fed. Cas. No. 1,875. 
And the right to maintain an independent bill in equity was there sus- 
tained for the purpose of enforcing the right of recovery and lien for 
the improvements. Plainly, no greater benefit in character to land can 
be ascribed to the act of one (having no title), who, through expendi- 
tures made to improve the land, increases its value, than should be ac- 
corded to a tenant in common who, through payment of taxes levied 
upon the common estate, préserves the title and estate of his cotenants. 
Especially is this true where, as hère, a cotenant paying the taxes does 
so without notice of any defect in his title, and believes that it extends 
to the whole property as an entirety. Indeed, the rule is that a co- 
tenant making improvements upon the common estate for the com- 
mon benefit is entitled to contribution. Davidson v. Wallace, 53 Miss. 
475, 479, and citations there found. We therefore hold that appel- 
lant's predecessors in title could themselves hâve respectively main- 
tained a suit against the owner of the undivided eight-twentieths in 
dispute to charge the interest with a lien for the taxes severally paid 
by them. 

[8] As regards the right of appellant through set-ofï against the 
judgment obtained against it in the ejectment suit to recover the taxes 
paid by such predecessors after 1881, it will be recalled that it acquired 
the property by a quitclaim deed in form but containing a covenant 
of warranty. It need only be stated that whatever rights its prede- 
cessors had in the land passed by such a deed without regard to the 
covenant of warrantv. Moelle v. Sherwood, 148 U. S. 21, 29, 30, 13 
Sup. Ct. 426, Z7 L.'Ed. 350. It must follow that the rights of the 
prior owners who paid the taxes passed by the deed as against the 
original cotenant or one not a good-faith purchaser ; for the rule in 
Michigan does not difïer f rom the gênerai rule that rights of this char- 
acter may be transferred or assigned. The elder Coffin (G. Winthrop 
Coffin) obtained the right and title in the land of the Victoria Mining 
Company upon an exécution sale; and by statute the purcl^ser ac- 
quired "ail the rights and interests that the debtor had in and to the 
lands so sold, at the time of the levy by virtue of the exécution." 3 
Comp. L. Mich. 1897, § 9167. After his death, appellant's grantor, a 
son of G. Winthrop Coffin, acquired by deed the portions of the others 
of G. Winthrop Coffin's family in his estate, and, as before stated, 
conveyed to appellant the entire interest in the land as originally held 
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by'the Victoria Mining Company. We see no reason why tlie rights 
of the Victoria Mining Company, as well as those of the Coffins, who 
paid the taxes on tlie land, were not so transferred and assigned to 
appellant. 

We are therefore of the opinion that the decree of the court below 
must be modified by the allowance of a set-off against the judgment 
cntered in the ejectment suit, to the extent of the taxes paid upon 
appellee's interest between the years 1881 and 1899. This cause has 
been in litigation upon one question or another for about seven years, 
and it ought, if practicable, to be brought to a close. While the évi- 
dence as to the sums paid and their proper apportionment is not 
entirely satjsfactory, still we think it reasonably sufficient to enable 
us to dispose pf the case. There is évidence tending to show what 
taxes were paid in those years. We include 1881 and exclude 1899. 
According to our understanding the total sum so paid on the eight- 
twentieths was $345.91. Upon this sum interest will be allowed from 
the dates of the several payments to the date of the judgment in the 
ejectment suit at the légal rates prevailing from time to time within 
that period. This modification is made on thèse conditions : (1) That 
Rich shall hâve the privilège to withdraw his exécution and also his 
élection to abandon the eight-twentieths interest in the land and take 
instead a judgment of possession upon filing in the cause his élection 
to do so and payihg into the court below for the use of appellant a 
sum of money equal tb thé amount of the set-off and interest allowed ; 
and (2) that the Victoria Copper Mining Company shall consent that 
Rich shall hâve such privilège. 

To the end that further proceedings, not inconsistent with this opin- 
ion, may be had in the court below, the decree is reversed and the cause 
remanded, with costs of this appeal; but in Case Rich shall, within 
30 days from the day of the filing of this opinion, file in this court 
his written consent that the judgment obtained in the ejectment suit 
be reduced to the extent stated in this opinion, then the decree bèlow 
as so modified shall be considered and treated as affirmed by this court, 
excepting that the award of costs to Rich in this cause in the court 
below shall be set aside and neither party shall recover costs in that 
court, and appellant shall recover the costs of this appeal. 



PATTERSON et al, v. DICKINSON. 

(Circuit Court of Appeals, Nlnth Circuit. February 5, 1012.) 
No. 2,010. 

1. Wltl-S (§ 434*)— FOREION WiLLS— PSOBATE— EfFECT. 

Un^er Code Civ. Proc. Cftl. §§ 1322-1324, relating to probate of for- 
eign wlUs, jand providlng that, If on the hearing It appears on the face 
of the record that the wlli has been proved and admitted to probate in 
aiiy other of the Ûnlted Statjes, etc., it must be admitted to probate 
with the saiïie foi-ce and efCeét as a will first admitted in Callforuia, on 
the production «of a certifled copy of a will duly admitted to probate in 
Missouri, and an application for probate thereof in Callfornia, the only 

•■Kor other cases see same topic & § numbee In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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questions op«n to contest are the sufflciency of the proofs of the original 
probate and the question of tlie résidence of the testator; the court of 
ancillary jurisdiction having no power to pass on any question touching 
the valldity of the instrument. 

[Ed. Note.— For other cases, see Wills, Cent. Dig. §§ 937-045; Dec. 
Dig. § 434.*] 
2. Trusts (§ 95*)— Constructive Trustée— Fbaud—Peobate of Wili,. 

Défendant'» wife died in Missouri, leaving property in California. De- 
fendant produced an alleged wili, which he proeured to he admitted to 
proliate in Missouri ; whereupon complainants, who were the wif e's helrs 
at law, instituted proceedings In Missouri to set the wili aside, and 
during the pendeney thereof défendant went to California and proeured 
probate of a certifièd copy of the wili in the California courts, without 
disclosing the pendeney of the Missouri suit to set aside the wili, and 
without informlng complainants of his intention, and tiiere succeeded 
in securing probate of the wili and obtaining possession through a Cal- 
ifornia decree of distribution of ail of his wif e's property in that state, 
after which the suit in Missouri resulted In a decree setting aside the 
wili and determining that defendant's wife died intestate. Hcld, that 
complainants under such faets were entitled to maintain a plea to hâve 
défendant declared a constructive trustée of the property of the wife 
which he se secured. 

[Ed. Note.— For other cases, see Trusts, Cent, Dig. §§ 145-147; Dec. 
Dig. § 95.* 

Fraud or other wrong in acquisition of real property as creating con- 
structive trust, see note to Cunningham v. l'ettigrew, 94 C. C. A. 485.] 

Appeal from the Circuit Court of the United States for the South- 
ern Division of the Southern District of California. 

Bill by John W. Patterson and others against Samuel S. Dickinson. 
Judgment for défendant, and plaintiflfs appeal. Reversed and re- 
manded. 

In the bill, and the amendments thereto, which were flled by the appel- 
lants in the court below, the following facts are stated: That Rachael K. 
Dickinson, the sister of the appellants, died on October 23, 1905, intestate, 
leaving survlvlng her the appellants and the appellee, Samuel S. Dickinson, 
who was her husband, as her sole and only heirs at law, and that the hus- 
band inherited one-half of her estate and the appellants each one-tenth there- 
of; that at the time of her death Rachael Dickinson owned certain de- 
scribed tracts of land in Los Angeles county, state of California, and also 
certain moneys, crédits, and personal property, of the value of approximately 
$20,000 ; that at the time of her decease she was a résident of Kansas City, 
In Jackson eounty, Mo. ; that on or about November 18, 1905, the appellee 
flled in the probate court of that county and state a document purporting 
to be the last wili and testament of sald Rachael E. Dickinson, deeeased, 
and on November 22, 1905, said alleged wlll was admitted to probate In that 
court, and the appellee qualificd as executor thereunder; that on Deeember 
12, 1905, the appellants commenced an action in the circuit court of .Jackson 
eounty, Mo., to contest the probate of said alleged wili ; that on Deeember 
18, 1905, the appellee, being informed and well aware of the pendeney of that 
action, and knowing that sald instrument was not the wili of the testatrix, 
filed a certlfied copy of said Instrument, together with a pétition for letters 
testamentary, in the probate department of the superior court of the state 
of California for Los Angeles county; that upon proceedings had thereou, 
and upon producing a duly authentieated copy of the probate of said instru- 
ment in Jackson county, Mo., the instrument was, on January 4, 1906, ad- 
mitted to probate in said superior court for Los Angeles county. Cal., and 
letters testamentary on that day were issued to the appellee. The bill allèges 
that the appellants were not informed of said proceedings in the state of 

•For other cases see same topic & % mdmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Califortiîa, and that the appellee concealed and wlthUeld frora theni notice 
thei-eof, with the intent to defraud them; that the appellants did not learn 
tliat the property of the décèdent was located in Los Angeles county, Cal., 
vintil January 6, 190C, several days after sald wlU had been admitted to pro- 
bate In tbat county ; that, with the same fraudulent purpose to deprive the 
appellants of their share of the property of sald décèdent, the appellee wlth- 
held information from the superior court of the state of Oalifornia for Los 
Angeles county that a contest of the probate of sald will in the state of 
Missouri had been begun by the appellants, and did not inform that court 
that thp wlU was invalid, and that the décèdent had died intestate, although 
he well Knew those facts; that on November 7, 1906, the appellee flled his 
final account, and pétition for a decree of final distribution, in sald proceed- 
Ings in California, and on January 4, 1907, sald superior court of that state 
made its order settllng the final account and dlrecting distribution; that by 
sald order ail the lands belongiug to décèdent In said state were awarded 
to the appellee in accordance with the ternis of said pretended will, and also 
$20,729.92 cash, the same being ail of the property of the décèdent, except 
about $3,000, the amount of certain legacies; that on December 17, 1907, 
judgment was entered in the proceedings iu the circuit court of Jackson 
county, Mo., adjudglng that Bachael B. Dlckinson had died intestate, and that 
the instrument which had been admitted to probate as her will was vold 
and of no effect, havlng been expressly revoked by an Instrument in wrlt- 
ing sigued by the décèdent and properly wituessed; that the appellee fraud- 
ulently concealed from the appellants ail notice of the probate proceedings 
in California, and that they had no actual notice or knowledge thereof, nor 
of the nature of the proposed decree settling the final account and distribut- 
ing the estate, until after the same had been made, entered, and filed. The 
prayer was that the appellee be adjudged to be an Involuntary trustée for 
the benefit of the appellants, and to be requlred to account for the rents and 
l>rofits of the land recelved by him, and that he account for ail sums of 
money recelved from the sales of land made by him and otherwise, and that 
the appellants be ad.1udged to be entitled to receive each one-tenth of ail 
the property so recelved or adniinistered by the appellee In the state of 
California. 

To thebill a demurrer was flled for! want of equlty; It being speclfled lu 
the demurrer that it did not appear from the Mil that the appellants did 
not hâve actual or constructive notice of the order of the superior court 
of Los Angeles county admittlng the will to probate within six months after 
the will was so admitted, or that they could not by the exercise of reason- 
able diligence hâve dlscovered or had knowledge or notice thereof, and that 
it did not appear from the Mil that they did not hâve notice of the final 
distribution within six months after the date thereof, or that they could not 
by the exercise, of reasonable diligence bave dlscovered or had knowledge 
or notice thereof. The demurrer was sustained, and on the élection of the 
appellants to amend no further à decree was entered dismlssing the blll. 

The statutes of California applicable to the probate of f oreign wllls are 
as follows: , 

Section 1322 sOf the Code of Civil Procédure provides: "Wllls Approved In 
Other States to be Recorded Wlien and Where. — AU wllls duly proved and 
allowed in any other of the United States or in any f oreign country or state, 
may be allowed and recorded in the superior court of any county in which 
the testator shaU bave left any estate." 

Section 1323: "Proceedings on the Production of a Foreign Will.— When a 
copy pf the will and the probate thereof, duly authenticated, shall be produced 
by the exeputor, or by any other persou iuterested in the will, with a pétition 
for letters, the same must be flled and the court or judge must appoint a 
tlme for the hearlng; notice w;hereof must be given as herelubefore provided 
for an orlglrial pétition for thé probate of a wUl." 

Section 1324: "Hearlng Proofs of Probate of Foreign Will.— If, on the 
hearing it appears upon the face of the record that the wlU bas been proved, 
allowed and admitted to probate in any other of the United States, or in any for- 
eign country, and that it was executed according to the law of the place in whicli 
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the same was made, or In whlch the testator was at the tlme domiciled, or In 
conformlty "wlth the laws of this state, it must be admitted to probate and 
bave the same force and effect as a will first admitted to probate in this 
state, and letters testamentary or of administration issued thereon." 

Henry C. Schaertzer and Gray, Barker, Bowen, Allen, Van Dyke & 
Jutten, for appellants. 

H. T. Morrovv, for appellee. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). The 
bill in this case présents an anomalous state of facts. On October 23, 
1905, a woman, a résident of Missouri, died, leaving surviving lier 
husband and certain brothers and sisters. On November 18, 1905, 
the husband presented for probate in the appropriate probate court 
of that state a document purporting to be the last will and testament 
of the décèdent, by the terms of which nearly ail the property was 
devised and bequeathed to him. Four days later that instrument was 
admitted to probate and the husband qualified as the executor thereof . 
On December 12, 1905, the decedent's brothers and sisters commenced 
an action, to contest the probate, and on December 17, 1907, it was 
adjudged in that proceeding that the décèdent had died intestate and 
that the instrument which had been admitted to probate as her will 
had been revoked. In the meantime the husband went to California, 
where certain of the property, real and personal, of the décèdent was 
situated, and on December 18, 1905, six days after the commence- 
ment of the contest in the Missouri court, he presented to a probate 
court of California a certified copy of the instrument, and a certifièd 
copy of the probate proceedings in the Missouri court. Thereupon 
the will was admitted to probate in the California court, and letters 
testamentary issued f rom that court to him, and thereafter the estate, 
consisting of personal and real property, was àdministered by him, 
the greater portion of which he received as devisee and legatee, and 
his final account as executor was approved, ail of which was done in 
the' interval between the commencement and the conclusion of the 
contest proceedings in the Missouri court. 

[ V] The question is : Could the brothers and sisters of the décèdent, 
who under the law of Missouri had inherited one-half of her estate, 
maintain a bill in equity in the court below to secure their rights in 
the estate, and to obtain an accounting and a decree declaring that 
the husband of the décèdent holds one-half of the property jn trust 
for them? The question gives rise to the inquiry: What is the re- 
lation of the ancillary administration to the domiciliary administration 
of an estate? , In Missouri, the state of decedent's domicile, the instru- 
ment was admitted to probate. The probate was obtained upon the 
testim<?ny of witnesses there taken in open court and upon the pétition 
of thejexecutor named in the instrument. Upon the strength of that 
proceeding, : and upon the record of what was done in that court in 
the first instance, and without knowledge of the subséquent proceed- 
ings therein, the probate court in California admitted the will to pro- 
bate as a- matter of course. Its judgment was based upon the judg- 
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m,enf of the Missouri court, and upon that foundatîon rested ail, the 
fabric of its proceedings. In Re Gilleran, 50 Hun, 399, 3 N. Y. Supp. 
145, the Suprême Court of New York went so far as to hold that, 
upon the revocation of letters testamentary by the court of the de- 
cedent's domicile, ancillary letters testamentary were ipso facto re- 
called. The court said : 

"Deprived of the support of the original letters, the ancillary letters fell 
without an order for their annihilation, and the only effect of tlie action of 
the surrogate of Richmond county for the revocation of such letters will be to 
disincnmber the records in hls office. They are already eaiiceled and de- 
stroyed by opération of law, and exist only in name upon the records of the 
Burrogate." 

This was held, not in a case where the will was set aside in the 
court of original jurisdiction, but in a case where, for cause shown, 
the letters testamentary were recalled in that court. The conclusion 
reached by the court in that case may perhaps be open to question; 
but certainly there can be no doubt that where a will, after being 
admitted to probate, is set aside in the court where the testator had 
his domicile, and that court declared that the décèdent died intestate, 
proceedings to administer the property in accordance with the will in 
an ancillary administration, under statutes such as those of California, 
which are similar to the statutes; of the majority of the states, are 
thereby so far afifected that they aflford no protection to the executor 
who bas obtained the-possessioi;^,of the decedent's property by means 
thereof. In Re Clarke's Estate,;i48 Cal. 108, 82 Pac. 760, 1 L. R. 
A. Qj. S.) 996, 113 Am. St. Rep. 1^7, it was held that on an applica- 
tion foi: the probate of a foreign will the sufficiency of the proofs of 
foreign probate and the question of the résidence of the testator are 
the only questions open. to.contest. Said the court: 

"In Bunimlng up, we think the unhampered jurist woulfl reach the con- 
clusion that our laws not only recpguize, but sedulously préserve, the dis- 
tinction betweeu foreign and domestlC wills and the probate thereof ; * * * 
thât ail foreign wills may be proved and allowed as provlded in section 
1322 of the Code of Civil Procédure, et seq. ; that in the case of a domesttc 
will ail questions touching the \-alldlty of the instrument are and should be 
prlmarlly and exclusively cognlzable by the courts of the state of the domi- 
cile, but, in tpe case of a foreign will — that Is to say, of one not a résident 
of this state-^thls state and its citizens hâve less concern in thèse questions of 
fraud, undue influence, and the like, and upon the otfer of proof of such a wllllt 
shall be admitted upon the évidence prescribed by section 1324 without rlght 
of contest of such matter." 

The same view was taken of the effect of a similar statute in State 
V. District Court, 34 Mont. 96, 85 Pac. 866, 6 L. R. A. (N. S.) 617, 
115 Am. St. Rep. 510, in which it was held that a will admitted to 
probate in California, and subsequently admitted to probate in the 
state of Montana, for the reason that the testatot had real estate there, 
could not subsequently be contèsted in the courts of Montana, on the 
ground that the testator lacked testamentary capacity. Iti Martin 
V. Stovall, 103 Tenn. 1, 52 S. W. 296, 48 L. R. A. 130, the Suprême 
Court of Tennessee, under a statute similar to that of California, held 
that a will probated in common form in Mississippi, the place of the 
testator's domicile, and afterwards certified and admitted to probate 
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in Tennessee, was not subject to contest in the latter state. In Racke- 
mann v. Taylor, 204 Mass. 394, 90 N. E. 552, the court said : 

"If he bas property in another state or country, it may be necessary to 
prove the will or to take out administration tihere, elther for the purpose of 
ohtainlng and collectlng the property, or for the security of local créditera 
or the protection of rlghts of the state tio receive taxes, or of résidents of 
the state who ought to get what they are entitled to receive from the estafce, 
without being obliged to follow the property Into another jurlsdiction. But 
such probate of a wlU or such administration of an Intestate estate is al- 
ways merely ancillary. It is not for the purpose of establishing rights of 
succession, whether under a will or otherwise. Those are to be established 
in the courts of the state or country where the deceased person had his 
domicile. The strictly ancillary character of such proceedlngs bas been 
recognized by many décisions of the courts of our own state, as.well as of 
courts elsewhere." 

In Davis v. Upson, 230 111. 327, 82 N. E. 824, it was said: 

"If the décision of the court of the domicile of a deceased person does not 
control in the matter, whether the deceased dled testate or Intestate, there 
must neeessarily resuit a multitude of décisions upon that question; and 
if a devisee may carry a wlU from state to state. and présent it for probate 
In each state where the décèdent had a debt due him at the time of his death, 
and until he can find a state under the lav\'s of which it can be admltted 
to probate, great confusion In the settlement of estâtes would follow." 

The case differs essentially from Tracy v. Muir, 151 Cal. 365, 90 
Pac. 832, 121 Am. St. Rep. 117, the Broderick Will Case, 21 Wall. 
503, 22 h. Ed. 599, and other similar cases cited on behalf of the 
appellee, holding that the détermination of the question of the gen- 
uineness of an instrument purporting to be a will is solely and ex- 
clusively for the court to which proof of wills is presented, and that 
its décision therein is final and conclusive, and not subject, except 
upon appeal to a higher court, to be questioned in any other court, or 
to be set aside or vacated by a court of chancery. 

[2] The superior court of Los Angeles county was not vested with 
jurisdiction primarily to décide whether the instrument which had 
been admitted to probate in Missouri as the will of Rachael E. Dick- 
lûson was what it purported to be. The détermination of that ques- 
tion belonged exclusively to the probate court of the decedent's dom- 
icile. That court having finally adjudicated the question, and having 
'iecreed that the instrument was not the last will and testament of 
the décèdent, and that she died intestate, its judgment must be held 
to be final and conclusive upon any ancillary administration. The will 
having been set aside by the only court which had jurisdiction to set 
it aside, the judgment so rendered is by law conclusive of the right 
of the distributee under the proceedings of the court of ancillary ad- 
ministration to retain the property obtained by virtue thereof. We 
may concède that upon the allégations of the bill in this case the 
court below had no authority to set aside the decrees of the superior 
court of Los Angeles county in admitting the will to probate and 
distributing the estate, and such is not the object of the bill. It is 
to déclare the appellee a trustée of the property which he has ineq- 
uitably obtained, and its jurisdiction to do so rests upon principles as 
old as equity itself. 
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If tHe allégations of the bill are true, the appelleé, wHo, as pro- 
ponent of the will in the probate court in Missouri, was necessarily 
a party to the contest which was instituted almost immediately upon 
the admission of the will to probate, caused that instrument to be ad- 
mitted to probate in California upon the record of the probate in 
Missouri, and fraudulently withheld from the California court knowl- 
edge of the fact that the will was under contest in the domiciliary 
court of probate, and thereafter frauduently administered the estate 
in California, a greater portion of which he received as the beneficiary 
of the will, ail during the pendency of the contest in the Missouri 
court, and before the judgment of that court was rendered. In 
Pomeroy's Eq. Jur. § 155, the author says: 

"If one pârty obtalns the légal title to property, not only by fraud or by 
violation of confidence or of flduciary relations, but In any other uncon- 
Bclentlous manner, so that he cannot equltably retaln the property which 
really belongs to another, equlty carrles out its theory of a double owner- 
shlp, équitable and légal, by Imprésslng a constru.ctive trust upon the property 
in, favor of the one who Is Ih good conscience entltled to it, and who \s con- 
sldered tn equity as the bénéficiai owner." 

In POmeroy's Eq. Jur. § 919, it is said : 

"Where a probate is obtained by fraud, equity may déclare the exécuter 
or the other person derlving title under it a trustée for the party defrauded" 
— citing Çatnesly V. Powel, 1 Ves. Sr. 284 ; McCormick y. Grogan, D. R. 4 
H. L. 82 ; Allen v. McPherson, 1 H. L. Cas. 191 ; Kennell v. Abbott, 4 Ves. 
802; Charlton v. Coombes, 4 Giff. 382; Wilklnson v. Joughln, L. R. 2 Eq. 
319 ; Podmore v. Gunnlng, 7 Slm. 644. 

In Estate of Walker (Cal.) 117 Pac. 511, Chief Justice Beatty in 
his poncurring opinion said: ■., 

"But If It turns out that there was a wHl which was suppresséd by an 
heir for the purpose of defraudlng devisees or legatees, or, as In this case, . 
lost anà undiscovered untll after distribution, the rémedy of the devisee or 
legatee agalnst the heir who has received what was his is in equlty to charge 
the heir as his trustée, and to require him to account and to transfer whfit 
he bas acquired through the fraud, accident, or mistake." 

We think the présent suit was commenced within a reàsonable 
time âf ter the discovery of the fraud. Meader v. Norton, 11 Wall. 
442, 4;58,:20 L. Ed. 184. ,; ' ; 

The'decree is reversed, and the cause is remanded, with instructions 
tp overrule tlie deraurrer and for further proceedings. 



FRANKLIN et al. V, imiTED STATES.t 
(Circuit Court of Appè^ls, Third Circuit January 24, 1912.) . 

. .; ■',-'-,' ..: ,,i. ■ No. 1,560. "■; , , , , . 

L Cbdonai. I/aw (§692*) — Réception of iNcoMPEmsi Evidence— Waivï» 

■ .,of.'Ob«eo5çion. ,, ; ^- :-•- ■ 

. Wiiere testimony of haijdwrltlng experts was introduced and received 

■ wlthbut'. objection by both parties on a crlmlnal prosecution, and after- 

': 'Wàrdi''oh discovering thit such éVidence was inadmissible under the 

■ i.: ^lOiiii^-'iiii , I . - . ■■: .n Oi '! — '■ — ' 1 ' . ..' ' ■. '• r-, : ,1—, — - — 

*For othsr cases see saine topic & S numbsb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 

t Beftearius deuied. 
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laws of the state, both proceeded wltbout objection, they thereby waîved 
ail objection because of its admission. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 1629; 
Dec. Dig. § 692.*] 

2. Criminal Law (§ 692*) — Réception of Incompétent Evidence— Subsé- 

quent Exclusion of Like Evidence. 

The fact that on a criminal prosecution both parties permitted the 
introduction of incompétent évidence without objection did not preclude 
the court from subsequently excluding similar évidence on objection duly 
made. 

[Ed. Note. — For other cases, see Criminal Daw, Cent. Dig. § 1629; 
Dec. Dig. § 692.*] 

3. Criminal Law (§ 489*) — Ceoss-Examination of Expeet— Scope. 

Objections to the cross-examlnatlon of an expert handwritlng wlt- 
ness as to certain photographie reproductions In hls possession were prop- 
erly sustained, vphere no référence had been made to such photographs 
in his testimony in chief. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 1078; 
Dec. Dig. § 489.*] 

4. WiTNBSSEs (§ 277*) — Cboss-Examination— SCOPE. 

Where, on a criminal prosecution, the question of defendant's animos- 
Ity to a certain person was involved, it was pertinent to show on his 
cross-examinatlon that his license as a court détective had been revoked 
after a judicial investigation brought about by an article published In 
a newspaper owned by such person. 

[Ed. Note. — For other cases, see Wltnesses, Cent. Dig. §§ 925, 979-984 ; 
Dec. Dig. § 277.*] 

5. Cbiminal Law (§ 814*) — Tkiai^Instbuctions. 

It was not error, on a criminal prosecution, to refuse to give a charge 
which would bave drawn into the case confusing and immaterial is- 
sues. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 1979- 
1985; Dec. Dig. § 814.*] 

In Error to the District Court of the United States for the West- 
ern District of Pennsylvania. 

Charles Franklin and. Gilbert B. Perkins were convicted of using 
the mails in executing a scheme to def raud, and of conspiring to com- 
mit an offense against the United States, and they bring error. Af- 
iîrmed. 

Chas. A. O'Brien and W. H. S. Thomson, for plaintiffs in error. 
John H. Jordan, U. S. Atty., and Robert M. Gibson, Asst. U. S. 
Atty. 

Before GRAY, BUFFINGTON, and LANNING, Circuit Judges. 

BUFFINGTON, Circuit Judge. In the court below Charles Frank- 
lin and G. B. Perkins were jointly indicted for violations of sections 
Z7 and 215 of the Criminal Code of the United States (Act March 
4, 1909, c. 321, 35 Stat. 1096, 1130 [U. S. Comp. St. Supp. 1909, pp. 
1402, 1455]); counts 1, 2, 3, and 4 being for placing or causing to 
be placed letters in a post office in executing a scheme to defraud, 

♦Fôr other cases see same toplc & | numbbe in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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and count S for conspiring to commit an offense against the United 
States. After a trial which lasted ten days the case went ta the jury, 
who found thè défendants guilty as indicted. On entry of judgment 
thereon the court imposed separate and différent sentences on the 
défendants. Thereupon the défendants joined in a writ of error 
to this court. As no question is raised as to the propriety of this 
method of procédure, we refrain from any discussion of the ques- 
tion whether, in a criminal case, a single and joint writ of error will 
lie on the pétition of two défendants upon whom separate and dif- 
férent sentences hâve been imposed. We hère simply note the fact, 
lest our silence might hereafter seem to warrant the contention we 
had decided that question. 

Passing, then, to the merits of the case, the évidence, ail of which 
we hâve carefully examined, tended to show that on February 8, 
1911, the mausoleum of the late Hon. William L. Scott, of Erie, Pa., 
was broken into and desecrated in an uijsuccessful attempt to remove 
the remains of its occupants. The perpetrators hâve not been dis- 
covered. On learning thereof, Mrs. Annie W. S. Strong, who re- 
sided at Erie and was a daughter of Mr. Scott, at once telephoned a 
détective agency with which the défendants were connected, and 
which had, some two years before, done work for Mr. Strong, to 
corne to Erie and take charge of the case. At the same time she 
sent word of the outrage to her sister and the trustée of lier father's 
estate, both of whom lived elsewhere. In pursuance of her requests, 
Mr. Perkins arrived in Erie from his home in Pittsburgh on Febru- 
ary lOth, and remained until February 18th, and Franklin from his 
home in Philadelphia on February lOth, and remained until February 
13th. While in Erie both men stayed at the Reed House. They at 
once went to work on the case, having some ten men engaged upon 
it, and bringing bloodhounds to Erie from Indianapolis. Soon fric- 
tion developed in the search for the perpetrators. Franklin had been 
at one time a licensed détective in Erie county, but through a légal 
investigation of the Erie county courts, which had been the outgrowth 
of an article concerning Franklin in a newspaper owned by the 
Strongs, his license was revoked. As a resuit of this, and of matters 
called to Mrs. Strong's attention by letter and report, she insisted, as 
soon as she learned of Franklin 's employment, that he be dismissed 
from the case. In addition to this, the trustée of the estate had also 
employed ahother détective agenc. on the case, and its men declined 
to co-operate with the défendants. 

The contention of the government was that the défendants, in or- 
der to continue their connection with the case, at once began working 
on the fears of Mrs. Strong for the personal safety of herself and 
family, by telling her she was in the hands of desperate men. If 
such course was pursued by Mr. Perkins — which course he whoUy 
denied, as well as the use of language from which such inference 
could be drawn — it is certain the éléments for working on Mrs. 
Strong's fears to a high tension existed. On Saturday night, February 
llth, or Sunday morning, February 12th, a bullet was fired through 
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the window of Mr. Strong's office. On February 13th, Mr. Strong 
received by mail a letter, postmarked that day at Erie, which read: 

P. S. or your house will be blown up. 
Mr. Strong 

Leave $50,000 
at 31" st and 
Pennsylvania 
Ave 
on night of Feb. 
29" at 12 P. M. or you will hâve 
your mausoleum 
blown up and 
if you briug any 
police on 29th of Feb. 
my men will shoot 
them. 

Black Hand 

This was followed on February 15th by a second as follows: 

C. Strong. 
You leave $.50,000 
at 11 P. M. Feb. 28, 1911 
at 31 st ant Pennsilvanea 
Avenue or you will hâve 

your branes 
blowed eut. Either you 
or your wife. If you 
brung eny police along 
hey will be shot and 
niy men will take a 
strong battle. 
(You 

(son-of-a-b ) Black Hand 

Deth 

The first four counts in question are based on the mailing, etc., 

of thèse, letters. They were followed on February 23d by one ad- 

dressed to the chief of police of Erie, as follows : 

Oheef of Police. 
Dont you dare 
to send any police 
to 31" st Pennsylvania 
Ave on night of Feb. 28 

at 11 P. M. 
as your men 
and mie men vrlll 
bave a pitched 
battle. 

We denjanded $50,000 
from Stronss 

Black Hand 
deth 

In support of its contention the government called Mrs. Strong, 
who testified that .on the morning of February 13th (which was the 
date of the first black hand letter) Mr. Perkins — 

"asked nie if I had had any threatening letters. I said, 'No.' 'Well,' said 
he, 'You will hâve them ; they will corne.' I said, 'I hope net' 'Well,' he 
193 F.— 22 
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sald, 'this is a desperate case, Mrs. Strong. TMs entire thlng is a desper- 
Ate case, and you wlll hâve some letters.' " 

She also testified that after the first letter was received he said : 

" 'Mrs. Strong, dld you notice how that letter is torn?' I said, 'Yes.' He 
said: 'The probabllities are that you will get another letter that was writ- 
ten on a pièce of paper that tlts into that exactly. It is to show you that 
it is the same people and that they mean business. They are desperate.' " 

She further testified: 

'•Jlr. Perklns from the very first trled to Impress upon me that the thing 
was of the most serions character, that the people connected wlth it must 
be enemles, that I had enemies, that It was done to show me I had, and 
they were desperate, and they Intended to go on with It, and this let- 
ter in other words proved to him this state of affalrs." 

Mr. Strong testified that after the first letter came Mr. Perkins 

called his attention to its torn edge, and said that it had — 

"apparently been shaped in that way for the purpose of Identlfying it to 
the corresponding pièce, which would be found later on when the wrlter was 

•diseovered." 

Mr. Walker, Strong's secretary, said Mr. Perkins showed him, the 
letter of the 13th on Febi-uary 15th, and — 

^'he commented on the gênerai character of the letter — the way it was torn 
— and said we would probably get another letter. The other letter would 
probably he the other half of this paper— would iit right in — and the possi- 
bility. if the writer of the letter was the desecrator of the mausoleum, we 
would receive a pièce of copper with it." 

There was also testimony by ,Mr. Sobel, the postmaster at Erie, 
that Mr. Perkins visited him, told him some threatening letters would 
likely corne, and suggesting the carriers be put on guard so as to lo- 
cate the mailing place; that Mr. Perkins subsequently brought him 
the first black hand letter received ; and that witness examined it and 
called Mr. Perkins' attention to the fact that several words which 
would be misspelled by an illiterate person were correctly spelled, 
and that in the second black hand letter subsequently received some 
of thèse particular words were misspelled. He also said that Perkins 
called his attention to the uneven edges of the paper on which the 
first letter was written, and that he expected to find the correspond- 
ing pièce in the writer's possession when he was caught. 

Two witnesses testified to Mr. Franklin's hostile feeling toward the 
Strongs, and it was shown that on the night of February 22d, the 
day before the letter to the chief of police was mailed, Mr. Perkins 
had been again in Erie. It further appeared that the United States 
postal authorities had investigated the mailing of thèse letters, and on 
April 13th simultaneously caused the arrest of Mr. Perkins at In- 
dianapolis and Mr. Franklin in Philadelphia. On his arrest Mr. Per- 
kins was requested to hand over his personal eflfects, and afflong oth- 
érs was a large envelope which he took from his pocket and gave to a 
deputy marshal. Eatër Mr. Perkins asked that the envelope be re- 
turned, saying it only contained a codiçil to his wilL The envelope 
and papers were, howevér, placed in a large officiai envelope and 
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sealed; the explanation being made to Mr. Perkins that as soon as 
the papers taken were examined they would be returned to him. 

The search of the offices having beeri made under a search warrant 
issued by the state courts, the post office inspectors became appre- 
hensive that légal proceedings would be taken in Indianapolis to re- 
cover the papers, and they at once left for Cplumbus, Ohio, taking 
them with them. Hère they broke the seal of the officiai envelope, 
and in the large envelope received from Perkins they found, among 
others, a sealed envelope having printed on it the name of the Reed 
House, Erie, Pa. On opening this there were alleged to be found 
torn fragments of sheets of paper, which were produced at the triai, 
and which tallied with the two black hand letters received by Mr. 
Strong. In the meantime Mr. Franklin had been requested to corne 
to the office of a post office inspector in Philadelphia. He there, on 
inquiry by the inspector, gave an account of his connection with the 
Scott case at Erie, and at his request wrote copies in pencil and ink 
of the black hand letters. Thereafter the post office authorities caused 
Franklin's arrest as being the writer of thèse letters. Testimony tend- 
ing to prove thèse facts, with others, was given by the government. 

On thé part of the défendants, who went on the stand, there was 
a déniai. in whole of the writing or mailing of the letters, or of any 
knowledge of them, and a most explicit déniai by Mr. Perkins of 
ever having had in his possession the alleged incriminating fragmen- 
tary papefs, ahd of any statements alleged to hâve been made to 
Postmaster Sobel and Mrs. Strong tending to show prédictions by 
him that black hand letters would be f orthcoming. 

The case was submitted to the jury in a fuU and fair charge, to 
which np complaint, save one hereafter noted, is now made. The as- 
signmehts pf error bringbefore us for review certain rulings in re- 
gard to the admission of évidence, and to the correct understanding 
of which we are compelled to refer to further détails of the conduct 
of the càs.e.. 

[ 1 ] On' the trial, the government having given in évidence the al- 
leged black hand letters laid in the indictment, and submitted the 
copies fherebf made by Franklin, then called two experts in Hand- 
writing, who were exaniined and cross-examined by the respective 
parties àt gréât length. Thèse men gave as their opinion that the 
same man had written both. On their side, the défendants called 
four hând'Writing experts, who were likewise examined at length b}^ 
both sidës,'arid,who téstified to a contrary conclusion. The testimony 
thus adduced by both sides was received without objection or excep- 
tion, and -is.not now assigned for error. In the course of the trial 
it subsequently developed that this whole line of expert testimony 
given -by both sides was open to objection. The case of United States 
V. Hughes, which was decided in 1892, but only recently published in 
175 Fëd. 238, held that the law of Pennsylvania, as it existed at the 
passage 'of- the judiciary act of 1789, governed the admission of' 
testimony in criminal trials in United States courts held in that state. 
WJiile thç. l^LW, of Pennsylvania. has now been changed by the açt of . 
1895. i(i^,, Ji<,,;69),_ and. the décisions of,;its courts (Groff v. Grofï, 209! 
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Pa. 603, 59 Atl. 65; Shannon v. Castner, 21 Pa. Super. Ct. 294), 
yet prior thereto, experts were not permitted to make comparisons 
of handwriting and to testify to their conclusions therefrom (Travis 
V. Brown, 43 Pa. 9, 82 Am. Dec. 540; Poster v. Collner, 107 Pa. 305). 
The validity of an objection to the testimony of thèse experts hav- 
ing come to the knowledge of the parties to this suit before the case 
was ended, it was open to either one to call the attention of the court 
to the matter and hâve the question determined whether the case 
should go no further, or to ask that the évidence be ruied out and the 
jury instructed to disregard it (Russell v. Shurmeier, 9 Minn. 28 
[Gil. 16]), or to proceed in the case without objection to the testi- 
mony. This latter course was pursued by both parties, and thereby 
ail objection to such testimony was waived, on the principle stated 
in Broom's Ivegal Maxims, 112, 2 Inst. 123: 

" 'Consensus tollit errorem ;' the acquiescence of a party who might take 
advantage of an error obviâtes the efCect." 

For as there said : 

"On the maxlm vinder considération dépends also the Important doctrine 
of walver; that is, the passing by of a thlng — a doctrine which is of wide^ 
application both in the science of pleadlng and In those practical proceed- 
Ings whlch are observed In the progress of a cause from the flrst issulng 
of the wrlt to the ultimate signing of judgment and exécution." 

Nor is the doctrine of waiver confined to civil causes ; for as 
Broom further says (page 1 14) : 

"Therefore, if a party, after a proceeding whieh, by Insistîng on the ir- 
regularlty, he might hâve prevented, he waives ail exception to the Irregu- 
larlty. This Is a doctrine long established and well known, and extenids 
so far that a person may be materially affected in a subséquent crlminal 
prosecutlon by proceedings to the irregularity of whlch he has, by his si- 
lence, waived objections." 

It will thus be "seen that by the conduct of both parties the case 
is to be considered, as to such objected-to testimony, as if there had 
been no irregularity in that regard. 

[2] At a later stage of the case, and when the légal inadmissibility 
of such testimony was known by ail parties, the défendants' counsel 
offered seven reports, styled Exhibits 5 to 10, inclusive, signed by 
Franklin, to his agency — 

"as standards for the purpose of enabling the experts, In connection wlth 
the standards offered by the government, to make comparison between the 
wrlting of Franklin and the black hand letters in question." 

To thèse the government objected as incompétent for the purpose 
stated, and further for the reason that — ■ 

"the évidence showing that thèse reports were sent in daily for a period of 
over a year and a half, and thèse sélections only being within a limlted 
space, from the 12th to the 19th of Aprll, 1910, that they bear the appear- 
ance of spécial sélections, and would therefore be self-serving papers." 

At the argument of this case at bar it was said that at the time 
this objection was made it had then been stated by counsel for the 
government that no objection would be made to the admission of thèse 
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five reports, if ail the reports were offered. This suggestion was 
evidently considered by the counsel for the défendants overnight, for 
the record then shows : 

"Counsel for defendnnts withhold the offer until morning." 

The record for the next day shows no further action taken, or re- 
newal by défendants' counsel of the withheld offer; but the court, 
possibly overlooking that fact, proceeded at once on the opening of 
court to sustain the objection to its admissibility, along with some 
other offers the court had been considering. In sustaining this ob- 
jection, as we hâve seen from the authorities quoted, the court com- 
mitted no error, for the testimony to be adduced by experts from 
such writings was clearly inadmissible in a criminal trial in the United 
States criminal courts in Pennsylvania. The prior action of both 
parties in permitting such testimony to go to the jury without objec- 
tion in no way precluded the court, when objection was made, from 
ruling upon such objection according to law. If the exclusion of such 
testimony, in view of other testimony of the same nature having been 
already received, placed the défendants in an unfair position, or if 
the objection by the government to this testimony, in view of testi- 
mony of the same character being already in, was unfair or ungra- 
cious, it was open to the défendants, as we hâve already seen, to ask 
the court to exclude ail testimony of that character from the jury. 
But, instead of doing so, they proceeded thereafter to examine four 
handwriting experts, to whose testimony the government made no 
objections, to combat the testimony of the two experts the government 
had called. 

It will be observed that the testimony of experts to make handwrit- 
ing comparisons is admissible in many jurisdictions, indeed, is now 
so in Pennsylvania, so that this is not a case where the verdict is 
based on testimony which is violative of fundamental criminal prin- 
ciples. Indeed, criminal trials in the fédéral courts of Pennsylvania 
hâve corne to our knowledge where expert testimony of this kind, but 
without objections, was given by both sides. We are therefore led 
to believe that in this case the experienced counsel of the défendants 
were so well satisfied of the correctness of the views of their experts, 
who were twice in number those on the government's side, that they 
were content to let such testimony go to the jury. Finding, then, as 
we do, that the court committed no error in rejecting this testimony 
when and as ofïered, it follows that it committed no error in exclud- 
ing spécimens of the handwriting of one Dempsey, ofïered by the 
défense — ■ 

"as standards of the normal handwriting of sald Dempsey, to be followed 
bj' expert witnesses, who wUl testlfy that by a comparlson between the 
standards and the black Hand letters in question they were wrltten by tUe 
sald Dempsey." 

[3] Assignment of error is also made to the court's sustaining ob- 
jections to the cross-examination by défendants' counsel of Pengelly, 
an expert handwriting witness of the government, as to certain photo- 
graphie reproductions of the black hand letters which he had in his 
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possession, As no référence had been made in any way to such 
photographs by the witness in his testimony in chief, the court prop- 
erly excluded cross-examination on that subject. Not only is tîiis the 
case, but we see no way in which — îf thèse photographie reproduc- 
tions had been produced — they could hâve affected the issue. 

[4] The next assignment was to the court's permitting the défend- 
ant Charles Franklin, on cross-examination, to be asked if his license: 
as a court détective of Erie county had not been taken from him. 
We find no error in this regard. The scope of cross-examination of 
a défendant who goes upon the stand may take, in the discrétion of 
a trial judge, considérable latitude. We cannot say that latitude was 
hère exceeded. The question of Franklin's animosity toward the 
Strongs, who had insisted on his being retired from the work, was 
involved in the case, and cross-examination which tended to show 
that his licensé had been revoked after a judicial investigation brought 
about by an article published in a newspaper owned by Mr. Strong 
was pertinent, in connection with other proven expressions of his 
feelings toward them, as showing animosity against them. 

[5] In its answer to the défendants' request the court affirmed the 
défendants' point : 

"That post office inspectors aud aU other fédéral offlcers called as wit- 
uesses for the government are subject to ail the ordinary tules and methods 
l'or testlng tbe accuracy, recoUection, and veracity of other witnesses in the 
trial of a cause in the United States court, and the credibUity of ail of the 
witnesses : in a case is a question solely for the jury." 



It is contended, however, the court should hâve gone further, and\ 
affirmed tlie défendants' point that : 

"ïJnder the fédéral Constitution and laws, a United States post office in- 
specter bas, no right or authority to obtain or use a search warrant, to 
search t]he premises or person of any citizen, for the purpose of ob't'aining 
or sei^iilg prlvate letters or papers as évidence against the person seàrchéd. 
Nor hasvsuch. offlcer the right or authority to obtaln or use a state search 
warrant to ald in such search, and the search of the premises and per- 
son of pue défendant Gilbert B. Perkins, testified to by witnesses for the 
government In this case, was unlawful, and the jury hâve the right to con- 
sider this as bearing npon the credibility of such witnesses as were engaged 
thereln." 

Wte do not think the court was obliged to affirm this point. It was 
founded.on amisconception. The post office inspectors had 'not ob- 
tained any search warrant, and the trial court was certainly not called 
on to express any opinion as to the validity or eflfect of a state search 
warrant, which the local police authorities were said to hâve had, but 
which; :was, not in évidence in this cause. Indeed, we fail to see what 
bearing the legality or illegality of any alleged^ search had to do with? 
the case'on the défendants' theory, which wâs that the search had 
resulted in the seizure of no incriminating testimony, that the en- 
velope„f^uiMl,on Mr. Perkins' person was voluntarily and, freeiy 
handed over by him, and that itdid not contain the allegCid fragmen- 
tary incriminating papers. The affirmance of this point would have- 
drawn/iatoîthe case çonfusing. and immaterial issues, and the mind of 
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the jury was properly withdrawn from them by the court in its charge 
— and in such language there was no error — as f oUows : 

"I must oall your attention to a matter whlch has been commented upou 
at some length by counsel, and that is with respect to the metbods adopt- 
ed by those who arrested tbe défendants and searcbed and selzed thelr per- 
sons and property. It is not for tbls court and jury to détermine whether 
those metbods were or were not unlawful acts. If tUey were unhiwf ul searcb- 
es and seizures of person and property, the remedy is not in this trial. 
The issue bere is wbetber tbe défendants, or eitber of them, are gullty of, 
or consplred to commit, tbe offense against tbe United States as cbarged In 
the Indictment." 

In conclusion, we deem it proper to say that, after a carefui ex- 
amination of the entire record, the whole of the testimony, and a 
study of the briefs of counsel, we fînd no error to justify our dis- 
turbing this verdict and the judgments of the court thereon. 

They are therefore affirmed. 



MILLER V. MARYLAXD CASUALTY CO. 
(Circuit Court of Appeals, Tblrd Circuit. January 24, 1912.) 

No. 1,481. 

1. Insurance (§ G68*) — Accident Poijcy— Validitt. 

An accident Insurance agent, bavlng insured M. against accidents for 
a number of years in a company whose risks were thereafter assumed 
by défendant, entered defendant's employment as a gênerai agent, and 
thereafter, on bis countersignature, tbe policles of défendant became 
effective and were delivere<l. M.'s previous policles bad insured hlm 
against accident, but not îigainst illness, and had contalned a warranty 
tbat be bad never received indemnity for any accident. M. bad suf- 
fered an opération for cbronie appendlcltls' for whlch he lîUd received 
indemnity from anotber easualty company for tbe time he was absent 
from work, and tbe agent, wlth knowledge of tbese facts, deslrlng to 
issue a poliey in défendant company, Insuring against "accident" and 
"illness," wrote out an application by whlch M. was made to state that 
he had never received Indemnity for any accident or illness, and on the 
cbanged application wrote out a retommendatlon of the rlsk, and a 
poliey was issued to take tbe place of tbe former poliey in défendant 
reiiisurance company. It dld not appear tbat M. had any knowledge 
of this altération, or that be authorized It. Held tbat, sluce the act of 
the agent related to the maklng of the contract in tbe flrst instance, it 
was not avolded as a matter of law by a provision tbat an agent had 
no authority to change the poliey, or to walve any of its provisions, 
etc., and that the same was not avolded by tbe misstatement as a mat- 
ter of law. 

[Ed. Note. — For other cases, see Insurance, Dec. Dig. § GGS.*] 

2. Insukance (§ 2.51*) — Warkanties— Mtsreprksentation. 

Where an accident poliey was counterslgned and delivered in Pennsyl- 

. vania, it was a Pennsylvanla contract and subject to Act Pa. June 2a, 

18S5 (P. L. 1.34), providing that no mlsrepreseutatlou or untrue state- 

ment in tbe application made in good falth by the applicant shall for- 

feit the poliey, unless wlth référence to a matter material to the rlsk. 

[Ed. Note. — ^For other cases, see Insurance, Dec. Dig. § 251.*] 
; •E'or other cases see same toplc & § ndmber in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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3. INSXJÇANCE (§ 268*) — "Life Insitbance"—Statutes— Accident PoLicr. 

Since the term "life .Insurance" Includes accident pollcies, Act Pa. 
June 23, 1885 (P. L. 134), provlding that vvhen a policy of life insurauL-e 
coiitalns a warranty Of the truth of the answers contaiue<l in the ap- 
plication no untrue statenient made In good falth shall effect a for- 
felture, unless the untrue statement relates to some matter jimterlal to 
the risk, Is applicable to accident insurance. 

[Ed. Note.— For other cases, see Insurance, Cent. Dig. §§ 568, 50!); 
Dec. Dig. § 268.* 

For other définitions, see "Words and Phrases, vol. 5, pp. 4154-4156 ; 
vol. 8, p. 7707.] 

4. Insurance (§ 608*) — Accident Policy — Application — Construction — "III- 

NEss"— Question for Jury. 

An application for an accident policy warranted that insured had ne^er 
reeelved indemnity for any accident or "lllness," except a specified sum 
for a sprained ankle. He had in fact previously had an opération for 
chronic appendicitls for which he had received froui another insurance 
Company an indemnity of $225 from the time he was absent froui his 
work. lield, that since the term "illness" is deflned as a disorder of 
health, or sickness, meaning a disease, or ailment of such a eharacter 
as to affeet the gênerai soundness and healthfulness of the systeni se- 
riously, and not a mère temporary indisposition which did not tend to 
undermine or weakeu insured's constitution, whether the opération for 
chronic appendicltis was an illness within such définition was for the 
jury. 

[Ed. Note. — For other cases, see Insurance, Dec. Dig. § 668.* 

For other définitions, see Words and Phrases, vol. 4, pp. 3390, 3391.] 

5. Insurance (§ 256*) — Accident Policy— "Matebial to Risk." 

Whether a misrepresentation is material to the risk essential to make 
the sanie available as a défense to a policy, as provided by Act Pa. 
June 23, 1885 (P. L. 134), dépends on whether it was of such substan- 
tlal importance that the insurer, but for the misrepresentation, would 
not hâve made the contract. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. §§ 540, 549; 
Dec. Dig. § 256.* 

For other définitions, see Words and Phrases, vol. 5, p. 4404. 

Accident insurance — risk and causes of loss, see notes to National 
Accident Society of City of New York v. Dolph, 38 C. C. A. 3; New- 
Amsterdam Casualty Co. v. Shields, 85 C. C. A. 126.] 

6. Insurance (§ 608*)— Accident Policy — Application— Misbepresentatiow 

— Materiality— Question for Jury. 

Where a gênerai agent for defendant's accident and health insurance 
Company with knowledge that décèdent had suffered an opération for 
chronic appendicltis, made out an application for accident and health 
insurance, and Incorrectly stated that décèdent had never received in- 
demnity for any accident or illness, except for a sprained ankle, and 
then indorsed on the application a recomœendation of the risk, whether 
such misrepresentation was material to the risk, so as to make the 
siime available as a défense to an action on the policy, as required by 
Act Pa. June 23, 1885 (P. D. 134), was for the jury. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. §§ 1735-1738; 
Dec. Dig. § 668.*] 

In Error to the Circuit Court of the United States for the West- 
ern District of Pennsylvania. 

Action by Sophia Y. Miller against the Maryland Casualty Com- 
pany. Judgment for défendant, and plaintiff brings error. Reversed. 

*For other cases see same topic & § numbeh In Dec. & Am. Digs. 1907 to date, & Rep'r Indaiea 
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John S. Weller, for plaintiff in error. 
Gordon & Smith, for défendant in error. 

Before GRAY, BUFFINGTON, and LANNING, Circuit Judges. 

BUFFINGTON, Circuit Judgé. In this case Sophia Y. Miller, a 
citizen of Pennsylvania, the benefîciary in an accident indemnity in- 
surance policy issued to her husband, Samuel S. Miller, by the Mary- 
land Casualty Company, a corporation of Maryland, brought suit 
against that company to recover indemnity for his death. The policy 
in question indemnifîed against "bodily injuries * * * effected 
directly and independently of ail other causes through external, vio- 
lent and accidentai means." After the proof s were in, the court gave 
binding instructions to the jury to find for the défendant. To its 
action in so doing and to several of its rulings during the trial, er- 
ror is now assigned by the plaintiff. The argument has taken a wide 
range, and as we hâve before us the entire testimony, and also the 
offers to prove that were excluded, we hâve, in pursuance of our 
rule 11, and with a view to afïording light on a retrial, not restricted 
ourselves to the assignments where we felt there was plain error. 

[1] The offers excluded, taken in connection with the proof re- 
ceived, showed or tended to show the foUowing f acts : Samuel S- 
Miller, a conductor on the Pennsylvania Railroad, had since 1897 
taken out policies issued by the Central Accident Company of Pitts- 
burgh, which insured against accident but not against illness. Since 
1902, one Elliott was agent of said company and had entire charge 
of this risk. In 1903, Miller had chronic appendicitis and his appen- 
dix was removed. He received from the Philadelphia Casualty Com- 
pany, in which also he was insured, an indemnity of $225 for the 
time he was absent from his work. Thèse facts were ail known to 
Elliott, who thereafter continued to issue to him policies in the Cen- 
tral Company and collect his yearly premiums. In December, 1907, 
the Maryland Casualty Company, the présent défendant, bought ail 
the risks of the Central Accident Company, and by a written agree- 
ment agreed to renew, inter alia, Miller's policy. With this purchase 
Elliott also passed over and went into the employment of the Mary- 
land Company as its gênerai agent, and thereafter, on his counter- 
signed signature, the policies of the défendant company became ef- 
fective and were delivered by him. The policy of Miller in the Cen- 
tral Company was thereafter renewed by Elliott the same as before 
by indorsements on the policy, uritil September 14, 1909, when it 
was canceled by Elliott, and he then issued the policy of the défend- 
ant company hère in suit, which insured against both illness and ac- 
cidents. By indorsement on the latter policy it was stated: 

"This poUcy issued in lieu of policy No. S. A. 241,583 C. R. 108, 221." 

In point of fact, no written application for this policy of the dé- 
fendant was made or signed by Miller, nor was it shown that he 
had any knowledge of the issue thereof by the company further than 
that to be inferred from the fact that such poHcy was found among 
his effects after his death. The entire matter was apparently trans- 
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acted by Elliott alone, who, without the knowledge of Miller, made 
a copy of Miller's prior application on which the Central policies had 
issued, which policy, it will be observed, insured against accidents 
alone and not against illness, while the policy of the défendant was 
against both illness and accident. In doing so Elliott changed the 
answer on the Central policy, which read, "I hâve never received 
indemnity for any accident," so as to read, "I bave never received 
indemnity for any accident or illness," To such changed copy of 
Miller's original application, Elliott subscribed the statement: 

"I recommend and approve the rlsk, and state the policy was fllled out as 
above. W. O. H. Elliott, General Agent." 

On the basis of such application of Elliott, its own gênerai agent,, 
and not on any application made by Miller, the défendant company, 
by its président and secretary, issued the policy in suit, which by in- 
dorsement thereon provided that : 

"By this Indorsement, the accumulations which accrued under Jwlicy No. 
S. A. 241,583, issued for a principal sum of $5,000, and dated September 14, 
1908, are hereby addetl to this policy." 

The premium for the policy was paid by Miller in due course. In 
the warranties thus copied by Elliott and made the basis of the policy 
in suit was this statement: 

"(10) I hâve never received indemnity for any accident or Illness except 
as hereln stated, $110.71 from this conipany, July 13, 1909, for spralned an- 

kle." 

And: 

"I bave no accident or health policy, nor hâve I applied for any In this or 
any other company, except as hereln stated, Fhiladelphla Casualty Company,. 

!?2,.j()0." 

The policy further provided: 

"(2Î)) An agent has no authority to change this policy, or to walve any of 
lis provisions (nor shall notice to any agent or knowledge of hls or any 
other person be held to effect a waiver or change in this policy or any part 

of it)." . . : 

If, however, the application on the policy in suit was not made by 
Miller, but was the act of the company itself through Elliott, its 
gênerai agent, then Zimmer v. Accident Ins. Co., 207 Pa. 472, 56 
Atl. 1003, applies. It was there said: 

"It does not appear that Zinimer ever saw the pretended copy of the ap- 
plication on the back of the policy, for' It does not appear that he ever saw 
the policy itself; but, if he had seen it, and tt had been delivered to him, 
it cannot be said as a matter of law that, in anticipation of a fraud upon the 
part of thé company, there was any absolute duty imposed upon hlm to 
read bis policy when he received it. KIster v. Insurance Co., 128 Pa. 553- 
[18 Atl. 447, 5 D. R. A. 646, 15 Am. St. Rep. 696]. He had a right to as- 
siime, without reading it, that, as an honest Insurance company, the ap- 
pellant had observed the law passed for bis protection byattaehing or in- 
dorsing a correct copy of the application ; but, if he had seen and handled 
the policy, lie found nothing on it committlng hlm or hla beneflclary to the 
substitution of an incorrect for a correct copy of the application. Not 
having corrtmitted himself to the words, 'I accept this as a copy of my ap- 
plication, but I agrée that the original shall be admitted as the correct ap- 
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pUcatlon, if copy varies tlierefrom,' no importance can be attaehed to them. 
They amount at most to but an implled request by tbe company tbat he 
wonld agrée to its attempt to évade tbe law." 

The opération in question was for chronic appendicitis, and the tes- 
timony tended to show that the indemnity paid to Miller by the Phil- 
adelphia Casualty Company had not been for illness, but from dis- 
ability resulting from the opération, the physician saying: 

"His confinement to bed, was, o( course, due to a surgical opération. He 
was going around up to tbe time I operated on blm, and bis confinement 
to bed was produced by the opération." 

There was no évidence that Miller's health was in any way sub- 
sequently aiïected by such chronic appendicitis or the opération, nor 
had either of them any connection with his death. Six years later, 
Miller, while serving as passenger conductor on the Pennsylvania 
Railroad, was in a railroad accident on November 30, 1909, and it 
was alleged, and the évidence tended to show, that he there sustained 
a heart lésion which caused his death on December 20th following. 

Under such facts, is a court justified in holding, as a matter of 
law, that the case was with the défendant? We think not. The tes- 
timony as to the knowledge of Elliott, the gênerai and countersign- 
ing agent of the défendant, of the facts in référence to the opération 
and the indemnity, and the fact that he copied the application on the 
old policy in another company and changed its wording so as to 
change the scope of the warranties without Miller's knowledge, and 
used it as a basis for the issue of a policy in the second company, 
were matters which went to the inception of the contract and as to 
whether Miller had ever made such a warranty. The facts of the 
présent case are much stronger than in Dulany v. Fidelity Co., 106 
Md. 34, 66 Atl. 616, where, in passing on a policy containing a pro- 
vision similar to the one in the présent policy, and quoted above, it 
was said: 

"The policy before us coutains tbe usual provision that no agent has pow- 
er to change it or waive any of its ternis, but this court bas several times 
decided that such a clause must be construed to relate to tbe provisions ot' 
the contract itself after it has gone into effect and not to apply to tbe con- 
ditions which relate to the Inception of the contract when it appears that 
tbe agent has delivered the policy and reeeived the premiums with fuU 
knowledge of tbe actual situation. Hartford Fire Ins. Co. v. Keatlng, 8U 
Md. 146 [38 Atl. 29, G3 Am. St. Rep. 4991 ; Mallette v. British As. Co., 91 
Md. 484 [46 Atl. 1005]. The same doctrine has been announced by the United 
States Suprême Court lu N. J. Mut. Life lus. Co. v. Baker, 94 V. S. 610 
[24 L. Ed. 268], and Insurance Co. v. Mabone, 88 U. S. 152 [22 L. Ed. 593], 
and by many of the courts of otber states in the cases collected under note 
5 on page 943 of 2dEd. of A. & E. Encycl. of Law. If the actual facts were 
explained by the assured to the agent of tbe company tbrough wboui the 
policy was delivered to blm and the premlum collected, and that agent un- 
dertook to détermine whether the facts were material to tbe rlsk and wrote 
or instructed the appellajit to write the answer appearing on tbe applica- 
tion, the company would be estopped to set up those facts to defeat an ac- 
tion to recover on tbe policy." 

In the face of such proofs, for we must, for présent purposes, con- 
sider the rejected ofïers as proven, it would be error for a court to 
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itself hold that as a matter of law the policy was void. But the case 
did not end there. 

[2] In our opinion, and we se hold, the Pennsylvania Act of June 
23, 1885 (P. L. 134), which provides: 

"That hereafter whenever the application for a policy of llfe Insurance 
contalns a. clause or warranty of the triith of the answers therein con- 
tained, no mlsrepresentation or untrue statement in sueh application mnde 
in good faith by the applicant, shall efCect a forfeitnre or be a ground of dé- 
fense in any suit brought upon any policy of Insurance issued upon the 
faith of sueh application, unless sueh misrepresentation or untrue statement 
relate to some matter material to the rlsk" — 

applies to the accident policy hère in suit. The policy in question, 
being countersigned and delivered in Pennsylvania, was a Pennsyl- 
vania contract. While the case of Zimmer v. Central Co., supra, con- 
strued another insurance statute, yet, as that statute and the one 
before us are in pari materia, we consider that case évidences the 
views of the Suprême Court of Pennsylvania on the scope of sueh 
insurance législation. Moreover, as the act of 1885 was passed after 
that court had, in Pickett v. Insurance Co., 144 Pa. 79, 22 Atl. 871, 
13 L. R. A. 661, 27 Am. St. Rep. 618, held that the term "life in- 
surance" in the act of 1881 (Act May 11, 1881 [P. L. 20]) covered 
accident policies, it is reasonable to suppose that the Législature by 
its subséquent use in the act of 1885 of the words "life insurance" 
meant. to cover accident policies also. 

[3] For thèse reasons, and with a view to harmonizing state and 
fédéral décisions and producing uniformity in the Pennsylvania Sys- 
tem of insurance, we hold the act of 1885 is applicable to accident 
policies. Support of this conclusion is found in Logan v. Fidelity 
Co., 146 Mo. 114, 47 S. W. 948; Maryland v. Gehrmann, 96 Md. 
634, 54 Atl. 678; Dulany v. Fidelity & Casualty Co., 106 Md. 17, 
66 Atl. 614: Cook on Life Insurance, § 2; and McClain v. Provident 
Sav. Life Assur. Soc, 110 Fed. 80, 49 C. C. A. 31, where we said: 

"In extending the judielal power of the United States to controversies be- 
tween eitizens of différent States, the only purpose indicated by the Con- 
stitution was to provide another forum than that of the state, not another 
law than that of the state. In thls case the court below was exercising a 
jurisdiction concurrent with that of the courts of the state of Pennsylvania. 
It was admlnistering the law of that state and was as much bound by its 
statute and coninion law and its declared public policies as would be the 
state courts in a like case." 

[4] The Pennsylvania statute, then, applying to this accident pol- 
icy, did the alleged misrepresentation relate to some matter material 
to the risk? Assuming for présent purposes, th^t this warranty, "I 
hâve never received indemnity for any accident or illness, except as 
herein stated, $110.71, from this company July 13, 1909, for sprained 
ankle," was made by Miller, two questions arise: First, was it un- 
true? And, second, was it material? In point of fact, Miller, in 
1903, had had chronic appendicitis. He was operated on therefor, 
and after the opération remained in bed some time, for which he was 
paid indemnity benefits of $225 by the Philadelphia Casualty Com- 
pany. Under thèse proofs, it was a question of fact, and therefore 
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to be passed on by a jury, whether the statement did misrepresent 
or was false. Chronic is distinguished from acute appendici''-. In 
the former case, the removal of the appendix, while it may be béné- 
ficiai or désirable, is not immediately imperative. The condition of 
acute appendicitis is fittingly described as an illness; but chronic 
appendicitis is not necessarily an illness in common speech, and there- 
fore, when a man is operated upon therefor, it does not follow that, 
when he remains in bed after such an opération, his condition is nec- 
essarily and only described as that of illness. A broken limb, an 
amputation, the removal of a growth, an optical or aurai opération 
may be followed by the patient remaining in bed; but such cessation 
from physical activity does not necessarily imply illness in the com- 
mon acceptation of the word. In such common acceptation illness is 
ordinarily associated with disease, with sickness, with ill health. In 
Suprême Lodge v. Lapp, 74 S. W. 656, 25 Ky. Law Rep. 74, Web- 
ster's définition, viz., "illness is defined as a disorder of health or sick- 
ness," is adopted. In Billings v. Metropolitan Co., 70 Vt. 482, 41 
Atl. 518, it is said: 

Illness "means a disease or aliment of such a character as to affect the 
jreneral soundness and healthfnlness of the systemi serlously and not the mère 
temporary Indisposition which does not tend to undermlne or weaken the 
constitution of the insured." 

Moreover, it must not be overlooked that the policy hère in suit it- 
self recognizes the distinction between indemnity for illness and in- 
demnity for disability, for clause 18 provides : 

"If the insured shall liecome entitled to indemnity for disability on ac- 
eount of accidentai injuries, the Company shall not for the same period of 
time be liable for any disability on account of illness." 

So also, it will be observed, the words "accident or illness," hav- 
ing been selected by the company itself, any ambiguity that may arise 
by reason thereof is to be resolved against the company. 

"It is its own language which the court is invited to Interpret, and It is 
both reasonable and just that its own words should be construed most 
strongly against Itself." National Bank v. Insurance Co., &5 U. S. 673, 24 
L. Ed. 563. 

From this it would seem that whether the statement was not lit- 
erally true was itself a debatable question. And on the question 
whether it was material, the conduct of Elliott was to be considered. 
The presumptions are that he, a gênerai agent of the company, acted 
in good faith when, with a full knowledge of the indemnity received 
by Miller, he indorsed on the application, "I recommend and approve 
the risk." When then he had for six successive years, with such 
knowledge, insured Miller and received his premiums, a jury might 
well consider such conduct on the part of an experienced gênerai 
agent threw light on the question whether the fact omitted was ma- 
terial. 

[5] While it is, of course, the law that, where an answer ia 
manifestly false and relates to some matter palpably matenai to ihe 
risk, a court itself must so hold (Lutz v. Metropolitan, 186 Pa. 527. 
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40 Atl. 1104; March v. Metropolitan, 186 Pa. 629, 40 Atl 1100, 65 
Am. St. Rep. 887), it is also to be noted that this act wias intènded 
to strike down literal warranties so far as they were used to enf orce 
actually immaterial matters (Hermany v. Life Association, 151 Pa. 
17, 24 Atl. 1064); the test being whether the misreptesentation was 
material to the risk, whether it was of such substantial importance 
as to lead the insurer not to contract. Now, in view of Elliott, the 
gênerai agent, knowing the fact of prior indemnity having been re- 
ceived, the question will naturally arise: Did the omission of the 
insured to restate it preclude or afïect the issue of the policy? 

"A fact Is material to the rlsk, when, tC knovvn to the underwrlter, It 
would hâve caused him to refuse the rlsk." McCaffrey v. Knlghts of Co- 
lumbus, 213 Pa. 612, 68 Atl. 189; Penn v. Mechanics, 73 Fed. 653, 19 0. 
C. A. 316, 38 L. R. A. 33, 70; Young v. American, 228 Pa. 373, 77 Atl. 623. 

And as bearing on the question of the materiahty.of one of the 
facts alleged to hâve been concealed, namely, the fact that Miller's 
appendix had been removed, it was to be considered that such re- 
moval, instead of increasing the company's risk, actually relieved it 
from an obligation it assumed by the policy, namely, indemnity 
against opération for appendicitis. So regard is to be given to the 
gênerai belief that the removal of the appendix is bénéficiai and to 
the fact that this man's had been so removed six years before, and 
with no conséquent ill effects. 

[6] Under ail the proofs and offers in this case, the most that can 
te said of it is that the facts and attendant circumstances are such 
that différent men might reasonably draw différent inferences there- 
from, and, such being the case, the case was for a jury, not for a 
court, to décide. Hermany v. Life Association, supra; Keiper v. 
Equitable (C. C.) 159 Fed. 206; Dulany v. Fidelity Co., supra; and 
Lutz V. Metropolitan, supra, where, while the court held the material- 
ity under the facts of that case was for the court, it yet held : 

"Ordinarlly, questions of good falth and materiallty are for the Jury, and 
where it is doubtful whether the matter was material, the question of ma- 
teriallty must be submitted to the jury." 

Jhe judgment below is therefore reversed, with a venire de nova. 



NAUMAN CO. V. BRADSHAW.t 

(Circuit Court of Appeals, Eighth Circuit. February 14, 1912.) 

No. 3,552. 

X Banketjptct (§ 440*)— Claims—Eeview— Mode. 

Where a claim to Personal property sold by the clalmant to the bank- 
Tupt under a condltional sale was denied, because it was not flled with- 
in a year from the date of the bankrupt adjudication and also because 
the State law respecting the recording of such contracts had not been 

•For other cases is« same toplc & ( numbbb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
t K&Uearmg oenieU May 14, 19li 
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complied witb, the décision of the District Court on revlew of tlie audit 
was reviewable by tbe Circuit Court of Appeals as on appeal. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 915; Dec. 
Dlg. § 440.* 

Appeal and revlew in bankruptcy cases, see note to In re Eggert, 43 
C. 0. A. 9.] 

2. Bankruptcy (§ 328*) — Clatms — ^Filing — Time. 

Bankruptcy Act July 1, 1898, c. 541, § 57n, 30 Stat. 5G1 (U. S. Comp. 
St. 1901, p. 3444), providing tbat, witb certain exceptions, claims sball 
net be proved agalnst a bankrupt estate subséquent to one year after 
the adjudication, does not apply to a clalm of ownershlp of property 
adverse to the bankrupt and to bis estate by reasou of its having been. 
sold to the bankrupt under a conditional sale. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 518; Dec. 
Dig. § 328.*] 

3. Sales (§ 474*) — Conditional Sales— Recobding — "Cbediiors." 

The Word "credltors," as used In Code lowa 1897, §§ 2905, 2906, de- 
claring that a conditional sale contract not acknowledged or recorded 
sball be Invalid as to credltors of tbe buyer, aceording to the décisions 
of the Suprême Court of lowa, means lien credltors and tbat knovvl- 
edge of the unrecorded Instrument before the lien is obtained defeats 
tbeir preferential right; the contract being good as between tbe par- 
ties. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 1391-1402; Dec. 
Dig. § 474.* 

For other définitions, see Words and Phrases, vol. 2, pp. 1713-1727; 
vol. 8, pp. 7622, 7623.] 

4. Bankbtjptct (§ 140*) — Conditional Sale— Rights of Trustée. 

Property under an unrecorded contract of conditional sale unaffeeted 
with fraud and good as between the parties does not pass to the bank- 
rupt's trustée under Bankruptcy Act July 1, 1898, c. 541, § 70a, 30 Stat. 
565 (U. S. Comp. St. 1901, p. 3451), whether the bankruptcy proceed- 
ings are voluntary or involuntary. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 140.*] 

5. Bankruptcy (§ 283*) — Claims to Pbopebty — Election of Remédies. 

Where a seller of flxtures to tbe bankrupt under a conditional sale 
contract attempted unsuccessf ully to foreclose mechanic's lien not only on 
the article sold, but on the real estate in which tbey were placed, did not 
eonstltute such an élection of remédies on the part of the seller as would 
preclude it from recovering the proceeds of the property from the bauk- 
rupt's trustée, because of the title reserved in the conditional sale con- 
tract; it appearing that neither the trustée nor the bankrupt's gênerai 
creditors had suffered loss or injury or changed tbeir position because 
of the mechanic's lien or the effort to enforce the sauie in which tho 
clalmant had gained nothing. 

[Ed. Note. — For other casés, see Bankruptcy, Dec. Dlg. § 283.*'] 

Appeal from the District Court of the United States for the South- 
ern District of lowa. 

Pétition by the Nauman Company agaihst Charles S. Bradshaw,, 
as trustée in bankruptcy of the Des Moines Department Store Com- 
pany. Judgment for défendant, and plaintifï appeals. Reversed and 
remanded. 

Charles Hutchinson (Howard J. Clark, on the brief), for appellant. 
C. F. Maxwell (N. T. Guernsey, on the brief), for appellee. 

*For other cases see same topic & i numbeb In Dec. & Am. Dlgs. 1907 to date, ft Rep'r Indexe» 
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Before HOOK, Circuit Judge, and MARSHALL and REED. Dis- 
trict Judges. 

HOOK, Circuit Judge. This case involves the right of the Nau- 
man Company to a fund in the hands of the trustée of the estate of 
the Des Moines Department Store Company, a bankrupt. Prior to 
the bankruptcy proceedings the daimant sold and installed for the 
bankrupt some fixtures and f urniture under written contracts of con- 
ditional sale reserving title, and filed a claim for a mechanic's lien 
upon the articles sold and the realty on which they were placed. The 
contracts of conditional sale were not acknowledged and recorded as 
required by the law of lowa where the transactions occurred. Shortly 
afterwards the Store Company was adjudged bankrupt in involun- 
tary proceedings. The trustée desiring to sell part of the articles in 
question, and the claimant pbjecting, it was stipulated thât the sale 
might be made and the proceeds held as a separate fund in lieu of 
the property and to abide the détermination of claimant's right or 
lien. Later the trustée sold the balance of the articles without the 
consent of the claimant, and now has in his possession the proceeds 
of both sales. Before the expiration of the year succeeding the adju- 
dication the claimant commenced a suit in a state court to foreclose 
îts mechanic's. lien and made the trustée a party défendant. After 
the year expired the trustée applied to the District Court to enjoin 
the prosecution of the suit, and an injunction was ordered but not 
made of record under an agreement of the claimant to observe it as 
though actually entered and served. 

[1] About nine months afterwàrd the claimant presentedi a péti- 
tion to the court of bankruptcy asserting its right under both the con- 
tracts of conditional sale and the mechanic's lien. The référée held 
against it because the claim was not filed within one year from the 
"date of the adjudication (Bankruptcy Act, § 57n), and also because the 
lowa law respecting the recording of conditional sale contracts (Code 
1897, §,§ 2905, 2906) had not been complied with. The District Court 
affirmed the order of the référée upon the first ground, and the Claim- 
ant comes hère by appeal and also by a pétition to revise. The case 
will be considered as on appeal (Knapp v. Trust Co., 216 U. S. 545, 30 
Sup. Ct. 412, 54 h. Ed. 610), andi the pétition to revise will be dis- 
missed. 

[2] Bankruptcy Act, § 57n, provides that, with certain exceptions 
not material hère, claims shall not be proved against a bankrupt estate 
subséquent to one year after the adjudication. We do not think this 
provision applies to a claim of ownership of property adverse to the 
bankrupt and his estate. The context of paragraph "n" read with 
the associated paragraphs of the section shows that the ordinary debts 
or demands against the estate were intended, and , not adverse claims 
of title which are ordinarily asserted by intervention in the bankruptcy 
proceedings. For the former the section prescribes in détail the 
method of proofs and allowarice, but for the latter a compliance with 
the ordinary practice in equity is sufficient. An assertion of owner- 
ship of property in thé possession of the trustée, or of its proceeds in a 
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case like that hère, is not one of a debt of the bankrupt or of liis estate. 
Indeed, it not infrequently happens that the claimant of property or 
its proceeds in the possession of the trustée is not even a créditer of 
the bankrupt and has no debt or diemand against his estate. In Hewit 
V. Berlin Machine Works, 194 U. S. 296, 24 Sup. Ct. 690, 48 L. Ed. 
986, the appellee filed a pétition in a bankruptcy court asking that it 
be adjudged the owner of property in the possession of the trustée 
under a contract of conditional sale, or if sold that it be first paid out 
of the proceeds. The référée held against it, on review the District 
Court reversed the référée, on appeal to the Circuit Court of Appeals 
the order of the District Court was afifirmed, and' again afiîrmed on 
further appeal to the Suprême Court. The point of the case relevant 
hère is that it was held that the intervention of the appellee presented 
a controversy in a bankruptcy proceeding and that the right of appeal 
was not controlled by section 25 of the bankruptcy act, which pro- 
vides for and limits an appeal from a judgment "allowing or reject- 
ing a debt or claim." The pétition of the claimant in the case at bar 
was in substance an intervention, and we think there arose a contro- 
versy in the bankruptcy proceedings not afifected by the limitation of 
section 57n. 

[3] Though not sustained by the District Court, counsel for the 
trustée still urge claimant's failure to comply with the lowa statute 
which provides that a sale or contract whereby the transfer of title 
to Personal property dépends on condition shall not be valid against 
any creditor or purchaser of the vendee unless in writing, executed 
by the vendor, and acknowledged and recorded the same as a chattel 
mortgage. It is settled in lowa that the term "creditors" means lien 
creditors, and that knowledge of the unrecorded instrument before the 
lien is obtainedi defeats their preferential right; also, that the con- 
tract is good as between the parties. Meyer v. Car Co., 102 U. S. 1, 
26 L. Ed. 59. This being so, it is good as to the trustée in bankruptcy. 
Hewit v. Berlin Machine Works, supra; York Mfg. Co. v. Cassell, 
201 U. S. 344, 26 Sup. Ct. 481, 50 L. Ed. 782; and the many cases 
like them. See In re Hager, 166 Fed. 972, and In fe Great Western 
Mfg: Co., 81 C. C. A. 341, 152 Fed. 123. 

We do not think a departure from the rule of Hewit v. Berlin Ma- 
chine Works and York Mfg. Co. v. Cassell is shown in Security Ware- 
housing Co. V. Hand, 206 U. S. 415, 27 Sup. Ct. 720, 51 L. Ed. 1117, 
or Knapp v. Trust Co., 216 U. S. 545, 30 Sup. Ct. 412, 54 L. Ed. 610. 
Both cases last cited arose in Wisconsin. The first involved the rights, 
as against a trustée in bankruptcy, of holders of alleged wàrehouse 
receipts issued by a pretended warehousing company and purporting 
to cover property of the bankrupt which had never left its possession. 
It was heldl that under the state law the scheme was a f raud in fact 
and the receipts were not valid as against the trustée. The distinction 
between a fraud in fact and a mère failure to record an instrument 
which should be recorded was pointed out, and the doctrine of the 
Hewit and York Mfg. Co. Cases was restated and reaffirmed but 
distinguished. In the second of the Wisconsin cases a chattel mort- 
gage was held fraudulent in law conformably to local décisions be- 
193 F.— 23 
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cause of its particular provisions and the conduct of the parties un- 
der it. Both thèse cases fell under section 70a, which provides that 
the trustée is vested with the title of the bankrupt to property trans- 
ferred by hini in fraud of his creditors (paragraph 4), and to property 
which he could hâve transferredi or which might hâve been levied 
upon and sold under judicial process against him (paragraph 5). 

[4] In Dunlop v. Mercer, 86 C. C. A. 435, 156 Fed. 545, we said 
that property held under an unrecorded contract of conditional sale, 
unafifected with fraud and good as between the parties, did not pass 
to the trustée under section 70a(5). True, the proceedings against 
the bankrupt in the case at bar were involuntary, but the trustée be- 
coraes thereby no more a lien creditor or purchaser than if the bank- 
rupt had instituted them himself. 

[5] It is also contended that the claimant lost ail rights it might 
hâve had under the contracts of conditional sale by securing a me- 
chanic's lien and attempting to foreclose it with demand for a money 
judgment. Supplementing this, it is further contended that the lien 
itself is void, and the claimant is therefore reduced to the rank of a 
gênerai creditor who delayed too long in proving his claim. It should 
be observed that the lien sought by claimant was not alone on the 
articles sold under the contract, but extended to the real estate in 
which ,they were placed ; also, that the trustée and the gênerai credi- 
tors sufifered no loss or injury and changed no position because of the 
mechanic's lien or the effort to enforce it, and that the claimant has 
gained nothing. Bierce v. Hutchins, 205 U. S. 340, 27 Sup. Ct. 524, 
51 L. Ed. 828, covers this part of the case. There was there a con- 
tract of conditional sale, mortgage bonds as collatéral, the filing of a 
claim for lien, and an abortive attempt to enforce it; but it was held 
the contract survived. See, also, Hooven v. Featherstone, 49 C. C. 
A. 229, 111 Fed. 81. The claimant has actually secured and enjoyed 
nothing that is inconsistent with its rights under the contracts. Its 
mechanic's lien could availit little, for even if otherwise valid, which 
is doubtful, it appears that between the dates of the two contracts 
the bankrupt sold the real estate. The law is not such an exact science 
that rights and remédies are clear at ail times, and it does not tend, to 
justice to hold one strictly to a bare élection between them where 
nothing has been gained and no one prejudiced, We think the claim- 
ant is entitled to the proceeds of the articles embraced in its contracts 
not exceeding, however, the amount the bankrupt was to pay, with 
interest. 

The order is reversed, and the cause is remandedi for further pro- 
ceedings in conformity with the above. 
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KESTBRSON et al. t. LA MOINE LUMBER & TRADING CO. 
(Circuit Court of Appeals, Ninth Circuit. February 5, 1912.) 

No. 2,0,38. 

1. Pleading (§ 236*) — Amendment— Disobetion. 

Wliere, in an action for breach of eontract, the original complaint con- 
tained no allégation of performance on the part of plaintifC's assignor, 
it was within the discrétion of the trial court to permit an amendment 
on the trial to cure the defect. 

[Ed. Note. — For other cases, see Pleading, Cent. Dig. § GOl ; Dec. Dig. 

1 236.*] 

2. Appeal and Brboe (§ 263*) — Instructions— Exception. 

Where no exception was taken to an instruction withdrawing the ispue 
of the right of plaintiff's assigner, a foreign corporation, to do business 
in Oregon where the eontract sued on was made, from the jury, the ques- 
tion was not reviewable on writ of error. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 1516- ■ 
1532; Dec. Dig. § 263.*J 

3. CoNTBACTS (§ 176*) — Instructions— Sale of Lumber. 

A eontract for the sale of the eut of defendant's lumber mill pro- 
vided that défendant agreed to deliver to plaintiff's assignor and the 
latter agreed to recelve at AV. station, J. county, Or., the defendant's eu- 
tire eut of lumber for the season of lOOG, etc., ail to be delivered by de- 
fendant on or before November 15, 1900, at sueh station under specified 
terms and conditions, and that defendant's assignor was to pay for the 
lumber wlthln 10 days after delivery at W. station on sidiug sub.ieet to 

2 per cent, discount. Hcld, that the court properly construed the eon- 
tract itself, and chargea that ail the lumber embraced by it was to be 
delivered by défendant free on board cars at the ruilroaU sidiug at W. 
station, and that payments were to be due 10 days thereafter. 

[Ed. Note. — For other cases, see Contracts, Dec. Dig. § 170.*] 

In Error to the Circuit Court of the United States for the District 
of Oregon. 

Action by the La Moine Lumber & Trading Company against H. 
G. Kesterson and another. Judgment for plaintiff, and défendants 
bring error. Affirmed. 

See, also, 171 Fed. 980. 

The défendant in error is a California corporation, and the assignée of 
another California corporation styled Griffln & Skelley Company of ail of 
the rights of the latter corporation growing ont of a certain written eon- 
tract made on the 13th day of November, 1905, between it and the plaintifïs 
in error, who are résidents and citizens of the state of Oregon and manu- 
facturers of lumber. Under the firm name of Kesterson & Silsby, they 
constitute the flrst party to the eontract, and the Giiflin & Skelley Company 
the second party thereto. Tbe provisions of the eontract, so far as uec- 
essary to be stated, are as follows: 

"That the said party of the flrst part does hereby undertake and agrée 
to deliver to the said party of the second part, and the said party of the 
second part does hereby undertake and agrée to recelve at Woodville Sta- 
tion, county of Jackson, state of Oregon, ail of and the eiitire eut of lum- 
ber of the party of the flrst part, for the season of 1900, the said eut and 
delivery to be not less than five million (5,000,000) feet, nor more than seven 
million (7,000,000) feet, for which the said party of the flrst -part is to re- 
celve nine (9) dollars per thousand feet for box lumber and #3 shop, eleven 
and 50/100 (11.50) dollars per thousand feet for #2 shop, aiid twenty (20) 

•For other cases see same topic & § ncmber in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexas 
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dollars per thousand feet of #1 shop and better, as the purchase priée 
thereof, whieli the sald party of the second part agrées to pay. AU of sald 
lumber to be dellvered by the party of the flrst part on or before the lôth 
day of November, 1906, at Woodville Station, county of Jackson, state of 
Oregon, under the following terms, spécifications, stipulations, and conditions, 
to wit: 

"AU of sald lumber to be dellvered f. o. b. cars at the expense of the party 
of the flrst part. 

"It is further provided that ail cuUs of box lumber shall be dellvered to 
the party of the second part at flve and 50/100 (5.50) dollars per thousand 
feet, and not included in the price for the lumber heretofore mentioned." 

Omltting the provisions coneeming the various lengths, wldths, and thick- 
ness of the lumber, the con tract proceeda: 

"AU lumber is to be eut, pUed and covered under the supervision and di- 
rection of the party of the second part, and In such thickness, widths and 
lengths as may be deslred from tlme to time by the party of the second part ; 
but not to interfère with spécifie provisions herein. 

"AU lumber dellvered under the terms of this contract is to be thoroughly 
and whoUy dry and the measurements are to be taken of said lumber when 
the same is thoroughly dry; and ail of sald lumber is to be trlmmed at both 
ends and to be free from vs^ane, and to be properly and carefuUy manufac- 
tured In a workmanllke and skillful manner. 

"AU number three shop and box lumber dellvered under the terms of this 
contract is to be scaled by a pièce tally, and ail number two shop lumber and 
better Is to be scaled by stick tally and be graded under the Mississippi River 
Valley Gradlng Rules for white pine lumber as adopted by the Galifornia 
Sugar and White Pine Agency of the state of Galifornia. 

"Box lumber cuUs for the purposes of this contract are deflned as fol- 
lows: AU boards containlng virind-shake, rot, solld pitch, black stain, and 
other defects which unflt sald boards to eut at least eighty-five (85) per cent, 
for box purposes, as understood under the rules governing Galifornia box 
cuttlngs. 

"Clear and shop lumber which Is stained, Is to be graded as box lumber. 

"The party of the second part agrées to pay for said lumber within ten 
(10) days after same shall hâve been dellvered to it at Woodville Station on 
siding, county of Jackson, state of Oregon, subject to a two (2%) per cent, 
discount from the purchase price of said lumber as aforesaid. 

"In the event that the party of the flrst part should fail, neglect or refuse 
to eomply with the terms and conditions of this contract, the nature, estent 
and character of the damage infllcted by such failure, neglect or refusai 
being such that it Is impossible to cfetermine in money the exact extent 
thereof, the parties hereto hereby llquidate and détermine the damage for 
a breach hereof at the sum of two thousand five hundred (2,500) dollars. 

"The terms and conditions of this contract, and the contract itself, are 
to be Interpreted, deflned and declared accordlng to the laws of the state of 
Galifornia. 

"The party of the flrst part is to deliver ail of sald lumber as fast as 
possible after the sald lumber Is dry and in proper condition for dellvery, and 
when same shall welgh 2,800 Ibs. or less per thousand feet, but at least flfty 
per cent, of the lumber eut by the party of the flrst part and in pile at Its 
yards near sawmUl must be dellvered wlthin ninety days after same bas 
been eut." 

The complaint flled in the action by the défendant In error to reeover 
damages for the alleged breach of the contract by Kesterson and Silsby 
Bet up the contract, and alleged, among other things, that the lumber cov- 
ered by it was to be shipped immediately on dellvery, as agreed, from said 
Woodville Station, In the state of Oregon, to San Francisco, and other points 
In the state of Galifornia, and that the portion dellvered was aetually so 
shipped and transported ; that on the 23d day of February, 1907, the said 
Grlffln & Skelley Company assigned to the plaintiff the said contract, and 
ail its rlghts thereunder, and ail causes of action growlng ont of Its breach 
by the défendants or elther of them, and ail of Its clalms for damages sus- 
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talned thereunder ; that the défendants on the 22d day of September, lOOC, 
notifled the Grlffiu & Skelley Company that they vvould not deliver any more 
lumber under the contraet, and thenceforward refused to do so ; that the 
entire eut of lumber of the défendants for the season of 1906 auiounted to 
4,348,853 feet of lumber. 

The complaint then sets up the provisions of sections 1670, 1071, 3308, 
and 3354 of the Civil Code of the state of California, and allèges "that the 
law of California expressly provides how the actual damage may be sus- 
tained in the breaeh of a contraet such as set forth herein, and that it is 
not imprac-ticable or extremely difficult to fix the actual damage for the 
breaeh of this contraet." 

ïhe complaint then allèges that the défendants delivered to the Griffln & 
Slcelley Company only 814,833 feet of lumber, the agreed priée for whieh 
was paid them by that company in accordance Vvlth the terms of the con- 
traet; that subséquent to the exécution of the contraet the parties thereto 
agreed to modify the same, so that the minim,um amount to be delivered un- 
der the contraet should be 4,000,000 feet. 

ïhe complaint fnrther allèges that almost immediately after the alleged 
répudiation of the contraet the défendants proeeeded to sell lumber embraeed 
In the contraet and vv'hich had not been delivered to the Griffln & Skelley 
Company, nor to its assignée, the plaintiff in the action, to other parties, at 
the rate of $14.50 a thousand feet, whieh sum the complaint allèges was the 
naarket value of such lumber during the months of September and October, 
1906, in the market nearest to its place of delivery under the contraet sued 
on ; that the average priée per thousand feet of the lumber coiitracted for, 
according to the terms of said contraet, was $9.75 per thousand feet, and 
that the said Griffin & Skelley Coiupany was damaged by the défendants' 
breaeh of the contraet in the sum of !fl6,625, for whieh, with costs, the plain- 
tiff asked judgment. 

Among other défenses the plalntlffs in error set up in the amended answer 
to the complaint that the Griffin & Skelley Coiopany never r-omplied with 
any of the provisions of the statutes of Oregon prescribing the conditions 
under whieh foreign corporations may transact business in that state; that 
that company entered the state of Oregon in the summer of 1005, and en- 
gaged in the business of buying and selling lumber, and eontinued in such 
business in the (ouuties of .Taekson, Joséphine, and Douglas of that state 
"without any authorily or license from the state of Oregon so to do, and 
without complying with any of the laws of the state of Oregon requiring the 
payment of entrance fee and license fee by foreign corporations, or the 
appointment of attorney in fact by foreign corporations doiug business in 
the state of Oregon," and that the plaintiff, at the time of the assignment 
to it by the Griffln & Skelley Company, and untll some day not named In 
the year 1007, also failed to eoniiily with those provisions of the statutes of 
the state of Oregon. 

For further answer and défense the défendants allège that after the mak- 
ing of the contraet sued on, and on or about July 10, 1900, the défendants 
began the delivery of lumber at Woodville, Or., "and eontinued to deliver 
lumber at said place for the said Griffin & Skelley Company and up till 
September 1, 1906, and the défendants demanded payment for the same each 
10 days according to the terms of said contraet for the amount delivered 
according to the terms of said contraet; that the défendants delivered at 
Woodville, Or., prior to September 1, 1906, such amount of lumber that was 
under the priée fixed in said contraet of a greater value than $14,000, and 
Griffin & Skelley Company and plaintiff refused to pay for said lumber 
or any part thereof, exeept such amount as had been rec-eived at La Moine, 
Cal., the actual value of whieh was under the terms of said contraet, and 
as graded by plaintiff, about $7,000, but whieh défendants allège was at the 
contraet prlce worth $8,000; that on the Ist day of September, 3906, there 
was due from GriiHn & Skelley Company to défendants for lumber so de- 
livered at Woodville, Or., a balance of more than seven thousand ($7,000) 
dollars, and the Griffin & Skelley Company and plaintiff refused to pay said 
Bum or any part thereof, and beeause of such failure and refusai the de- 
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fendants resclnded tlie sald eontract, and so notifled the Grlffln & Sbelley 
Company and plaintiff." 

For further answer and défense, the défendants alleged "that plaintiff in 
recelving and scallng the lumber delivered by the défendants at WoodvlUe, 
Or., defrauded the défendants by gradlng sald lumber at Inferior grades to 
actual grades of the lumber under the terms of sald eontract, to its loss 
and damage of the sum of one thousand ($1,000) dollars ; that because of the 
fraudulent acta of the Grlffln & Skelley Company and plalntlfC in gradlng 
sald lumber to défendants' loss and damage, the défendants, in the month of 
September, 1906, resclnded the sald eontract and refused to deUver lum- 
ber thereunder ; that, after the reselsslon of the eontract as aforesaid, the 
défendants sold the lumber out tîiat was to be delivered under sald eon- 
tract, but the amount eut was 4,000,000 feet board nieasures and iio more, 
and the same was sold for the sum of $12..ô0 per thousand and no more, and 
was of no greater market value than $12.50 per thousand." 

The reply put in issue, among other things, the averments of the amended 
answer to the effect that the Griffin & Skelley Company never complled with 
any of the provisions of the statute of the state of Oregon prescribing the 
conditions under whleh foreign corporations may transact business In that 
state, and its averments in respect to the fraudulent sealing of the lumber 
by the plaintiff and its assignor. 

The trial resulted in a verdict for the plaintiff in the sum of $4,000, for 
which judgment, with costs, was entered against the défendants. 

Robert G. Smith, for plaintiffs in error. 

Wm. D. Fenton, Ben C. Dey, Kenneth L. Fenton, and James E. 
Fenton, for défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge (after stating the facts as above). [1] The 
original complaint contained no allégation of performance of the 
eontract in question by the plaintiff, but on the trial the latter was 
permitted to amend the complaint by making that allégation. That 
action of the court constitutes one of the "three principal questions" 
stated by the plaintiffs in error to be involved on this writ of error. 
The granting of such an application rests in the sound discrétion of 
the court, and, even should it be conceded that the failure of the 
plaintiff to make the allégation in the original complaint was not 
cured by the issue in respect to that matter which was made by the 
answer of the défendants and the plaintiff's reply thereto, the record 
in the case f ails to show any abuse of such discrétion. 

[2] The point urged by counsel for the plaintiffs in error against 
the right of the plaintiff in the action to maintain it on the ground 
that the Griffin & Skelley Company never complied with the Oregon 
statute prescribing the conditions under which foreign corporations 
may transact business in that state is not open to our considération. 
That pleaded défense was demurred to by the plaintiff, and the trial 
court sustained it in its ruling on the demurrer. Upon the conclu- 
sion of the évidence given on the trial the court instructed the jury 
upon that'subject as follows: 

"Another issue in the case Is that tlie Griffin & Skelley Company was a 
foreign corporation, and that that corporation had not complied with the 
laws of the state of Oregon, and that, not havlng complied with the laws 
of the state of Oregon, it could not do business in this state; hence that, 
havlng entered into the eontract which is set out hère in the complaint 
in the state of Oregon, that eontract is vold. I instruct you as^ to that Is- 
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sue that the ooutract vvas made with a view, upon the part of the défend- 
ants, and a kiiowledge of that faet, that this lumber was to be shiijped from 
Woodville ont of the state of Oregou, into the state of Callfornia, or else- 
where, lieyond the confines of the state of Oregon. This niakes of the con- 
traet an Interstate transaction ; that is to say, that the parties were deal- 
ing in interstnte conuueree. The lumber which was the subject of the eon- 
traet was to be shipped from one state Into another, and that fact made it 
interstate couniierce. The parties dealing with Interstate commerce had a 
riglit to malje the contract notwithstanding Griffin & t^lvelley Company may 
not hâve complied with the laws of the state of Oregon. Ilence I instruct 
you that that issue is out of the case, and you need not consider it further." 

To the instruction so given no exception was reserved or taken by 
the défendants, nor did they request any instruction upon that point. 
We are therefore precluded from considering whether the contract in 
suit was so concerned with interstate commerce as to free it from 
the opération of the Oregon statute. 

[3] But one other point urged by the plaintiffs in error remains 
to be considered, namely, the construction of the contract by the 
court, instead of leaving that question to the détermination of the 
jury under appropriate instructions. The view taken by the trial 
judge was that by the express terms of the contract, rightly con- 
strued, ail of the lumber embraced by it was to be delivered by the 
sellers free on board the cars at the railroad siding at Woodville Sta- 
tion, and that the payments thereby required to be made by the pur- 
chaser became due ten days after such time. The instructions upon 
the subject were to that efïect, and we are of the opinion that they 
were correct. 

Finding no error in the -record calling for a reversai, the judgment 
is affirmed. 



HENRY A. GOULD CO. v. PENNSYLVANIA RUBBER CO. 

(Circuit Court of Appeals, Second Circuit. January 8, 1012.) 

No. 107. 

Sales (§ 420*) — Action for Bbeach of Contkact— Question for Jury. 

In an action for breach of a contract for the sale of rubber, évidence 
examlned, and hcld not to justlfy a submission to the jury of the ques- 
tion whether the contract had beeu so modlfied as to eliminate a re- 
quirement of strict conformity to samples. 

[Ed. Note. — For other cases, see Sales, Cent. Dig. § 1202; Dec. Dig. § 
420.*] 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

Action by the Henry A. Gould Company against the Pennsylvania 
Rubber Company. From a judgment for plaintiflf, défendant brings 
error. Reversed. 

This cause cornes hère upon appeal from a judgment of the Circuit Court, 
Southern District of New York, entered upon the verdict of a jury in favor 
of défendant in error which was plaiutifiE below. The action was brought lo 
recover for breach of a contract for delivery of rubber. Certain deliveries 
were made and aecepted, but further lots of rubber delivered and tendered 

•For other cases see same topic & i numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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in satisfaction of the contract were rejected as not being In conformity to 
eontraet requirements. The priée of rubber havlng meanwhile risen great- 
ly, plaintiff claimed damages for the différence between the contract price 
and what it had to pay for rubber to supply its needs. 

Theall & Beam (Alexander Thain, of counsel), for plaintifï in er- 
ror. 

Simpson, Thacher & Bartlett (Graham Sumner and Reeve Schley, 
of counsel), for défendant in error. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

LACOMBEj Circuit Judge (after stating the facts as above) . The 
court left it to the jury to say whether the sale was "by sample" or 
whether "it rested rather on the guaranty of pure washed Manicoba 
rubber regular grade than upon the sample." 

The complaint declared on sale by sample. 

Plaintifï moved to amend complaint to conform to proof, having 
tried his case on the "guaranty" theory. Such motion was granted. 

Manifestly it was important to know which it was, as will appear 
from what took place at the close of plaintiff's case. Défendant then 
moved to dismiss the complaint on the ground (among others) that : 

"There bas been no évidence that would warrant the court in conslder- 
Ing a question of submission to the jury of the sample which is the basis 
of the transaction and contract." 

To this the court replied : 

"I agrée with you about that. The complaint, however, Is broad enough 
to ralse that warranty. I think in the présent aspect of the case (probably 
meaning after amendment of the complaint) the plaintifC must rest on the 
warranty, but I thinlc he bas made the case out under the warranty." 

In this last statement the court was correct ; there was quite 
enough, if uncontradicted by defendant's proofs, to require a finding 
that défendant had not tendered rubber to make up the undelivered 
balance called for by the contract such as the "guaranty" (leaving the 
sample out of considération) called for. 

At the close of the testimony the court left the case to the jury 
on both théories. It charged that the liability of défendant was lim- 
ited to the warranty of quality or condition contained in the letter 
of June 4, 1909 — "unless the sale is held to be by sample." To this 
last clause défendant excepted. It also charged that, if the rubber 
tendered and rejected was not substantially similar to sample, then 
plaintifï was juçtified in rejecting it — with the caution that the jury 
were to follow that instruction only' "if the jury are of the opinion 
from ail the évidence that there was a sale by sample." 

We cannot tell upon which theory the jury decided the case. 

It is contended hère that, the contract being in writing, its construc- 
tion was for the court; that it évidences a sale by sample only; and 
that the jury should hâve been allowed only to décide whether the 
rubber tendered and rejected was or was not substantially similar to 
sample. 
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The contract is found in two letters. On June 4, 1909, défendant 
writes offering to sell rubber. The material parts of the letter read : 

"We inclose saniple Xo. 5580 of our uiiiform spécial grade waslied Maii- 
icoba at $1.]S ; sainple No. 5531 our extra grade at ,1!1.15 ; sample No. 5532 
our regular grade at îfl.lO ; sample No. 553U our good mercantile (sic, mis- 
print for merchautable) grade at $1.05. Now we guarantee every pound to 
be pure washed Manicoba, eaeli baie running same — Now please look over 
our samples — We own 

19 tons extra 

8 tons regular 

9 tons mercliantable 

washed and we guarantee every pound to be absolutely pure washed Man- 
icoba." 

To this letter plaintiff replied on June 9, 1909 : 

"We bave just wired you ; 'will take No. 5532 at $1.10; 5533 at $1.05.' 
Tbis refers to your No. 5532 regular grade $1.10, of whicli you bave elgbt 
tons, and your No. 5533 merebantable grade $1.05, of which you bave nine 
tons. Must be exactly as samples submitted." 

In October, 1909, the contract was modified as follows: Défend- 
ant wrote October 23d : 

"We are sending you 1,597 Ibs. of regular Manicoba rubber washed, the 
balance of your contract for regular will go forward in a few days. * * « 
In regard to tne contract for the mechantable grade, we are in hopes of 
liearing from j'ou favorably as to shipplng the regular quality instead o-" 
merchantable at $1.10, whlch was the price last June when we contracta 
with you. Our reaswn for this, as stated to you before, Is that the mepè-| 
chantable grade is not obtainable. « * « \Ve tnist we will bave your Pîtf-j 
mission to ship the 9 tons of regular grade on the order for mercbantalifefei 
grade." 

To this plaintiff replied October 25th : 

"We will agrée to allow you to fiU our order for merebantable grade 
Manicoba with the regular grade at $1.10 per Ib. You may, thercfore, ship 
us nine tons of the regular grade in addition to the 870 pouuds still due ou 
the original contract for that grade." 

Is there any ambiguity about this contract or the modification which 
would malfe it a question for the jury to décide upon testimony what 
was the intent of the parties? There is apparently some uncertainty 
as to whether long tons or short tons were bargained for; but the 
statements of the respective parties in their subséquent correspond- 
ance (see défendant October 23, 1909, plaintiff October 25, 1909, com- 
paring them with statement of deliveries, and défendant November 
30, 1910) conclusively show that the ton of 2,240 pounds was intended. 

There is no suggestion anywhere in the proof that the samples re- 
ferred to in the contract contained the admixture of any other kind 
of rubber than Manicoba. For aught that appears they were prop- 
erly referred to as samples of différent grades of pure Manicoba rub- 
ber. There is no ambiguity apparent on the face of the documents 
which make up the contract, as to the article contracted to be sold. 
It was to be absolutely pure washed Manicoba rubber of two différ- 
ent grades, its quality and character (including its capacity for vul- 
canizing, which seems to be a matter of importance with rubber bought 
to be manufactured) to be more particularly measured, defined, and 
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prescribed by the samples specifically referred to by number in the 
contraçt. 

The samples were not merely exhibited as generally indicating the 
class of goods défendant dealt in. They were expressly made the 
touchstone by which the sufficiency of deliveries should be tested. 
"Must be exactly to sample submitted," was the plaintifï's own choice 
of words to express the intent of the parties. Nor is there any ap- 
parent ambiguity in the modification by which the 9 tons merchanta- 
ble were to be 9 tons regular. 

Although the written contraçt be thus unambiguous, it is, of course, 
compétent to show conduct by the parties in carrying out the contraçt 
which would warrant the conclusion that they had mutually agreed 
to modify its terms in some particular. We do not find in the record 
sufficient to send the case to the jury on any such theory. 

On January 26th défendant writes: 

"What we claim is tliat the original sample was of the eharacter of what 
we hâve seut you which has been aceepted and what we hâve sent you, 
which has not been aceepted (with the exception of 2 or 3 cases), but you 
are setting up an arbitrary standard which is unjust to us. * * * Your 
test for vuleanlzing would hâve to be made, if we allow that to be the test. 
with the samples of the goods we originally furnished you as samples," etc. 

Again on January 29, 1910: 

"We are willing, as we said before, to send you goods we believe are equal 
to your sample." 

Again on February S, 1910: 

"Abandon the idea that you eau clalm from us a quality equal to an ex- 
tra grade that was sent you when you were eomplalning so bltterly of our 
quality, which was a part of extra quality of washed rubber that wlll readily 
sell at $1.50 and tcatt not the original sample." 

Again on November 30, 1910: 

"The original sample was sent as a standard of what was washed Man- 
Icoba rubber, free from our admlxture of other cheaper rubbers or sub- 
stances, which was the sensé of the word pure." 

Henry A. Gould, who conducted the business of the défendant, tes- 
tified that he kept a sample of the rubber (of the same washing) of 
which sample was sent to plaintifï at the time the contraçt was en- 
tered into. He produced it, and it was put in évidence. 

On November 20, 1910, plaintifï wrote: 

"We hâve the samples upon which the contraçt was taken. • « * 
That which we bave returned does not correspond with the samples." 

Again on December 14, 1910 : 

"We dld not keep the original sample of the regular grade on file after 
the completion of the original contraçt for that grade. We bave, however, 
samples of the other two grades." 

Plaintifï's treasurer testified that the rejection of shipments began 
on or abput November 5, 1909, and that rejections between that date 
âhd January l5, 1910, were because the goods sent "did not corne 
up to that sample," i. e., the original sample ; that the saniple was 
submitted as a sample of the first contraçt ; and that while the first 
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contract was being delivered he saw tHe sample; but that it was lost 
some time between October and January. 

Another officer of the plaintiff, who left its employ November 3, 
1909, testified that he saw the original sample, that it was on the 
table in his office in July and August, 1909, but he did not know what 
became of it after he left; so far as he knew, he left it in the es- 
tablishment. He also said: 

"There was a table In my office on which thèse samples reposed until at 
such time it was sent deliveries were made in accordanee with thèse sam- 
ples and they were dlsposed of. It was my responsiliillty to keep thèse sam- 
ples until the purpose of them had been accomplished. In other words, un- 
tll the contract had been completed." 

There is nothing in this testimony to warrant a finding that the 
contract was so modified as to eliminate the requirement of strict con- 
formity to the samples. 

We think the jury should hâve been told that the plaintifï had 
agreed to take rubber corresponding exactly to the samples, and can- 
not doubt they were embarrassed by having it left to them to déter- 
mine whether or not "the bargain made between thèse parties rested 
rather on the guaranty of pure washed Manicoba rubber regular 
grade than upon the sample." 

For this reason the judgment should be rêver sed. 



DEXTEB HORTON NAT. BANK OF SEATTLE, WASH., v. HAWKINS et al. 

(Circuit Court of Appeals, Ninth Clrouit. February 5, 1912.) 

No. 2,018. 

Banks and Banking (§ 77*) — Shipment of Money and Bullion— Stoppage 
IN Tbansit. 

An Alaslca bank, being indebted to a correspondent at Seattle, delivered 
packages of money and bullion to an express company for delivery to 
the correspondent for crédit on account. A few days later the corre- 
spondent stopped payments on the bank's drafts, causing the bank to sus- 
pend business and to be placed in receivershlp. Held, that the receivers 
were entltled to stop the shipment In transit; being entitled to Its pos- 
session as against the correspondent, since title had not passed to the 
bank ; the correspondent had no lien upon the shipment or équitable 
right thereto, though it honored checks and drafts of the other bank; 
the crédit having been estended in the ordinary course of business, pur- 
suant to an arrangement between the parties, and not in reliance upon 
the shipment. 

[Ed. Note. — For other cases, see Banks and Banking, Dec. Dig. § 77.*] 

Appeal from the District Court of the United States for the Fourth 
Division of the Territory of Alaska. 

Pétition by Dexter Horton National Bank of Seattle, Washington, 
against F. W. Hawkins and others. From a judgment denying the 
pétition, petitioner appeals. Affirmed. 

See, also, 190 Fed. 924. 

The appellant is a national bank doing business at Seattle in the state 
of Washington. In March, 1908, the Fairbanks Banking Company of Nevada 

•For other cases see same topic & S scmber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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was Ineorporated under the laws of that stàtè and commenced thp transac- 
tion of a gênerai banklng business at Falrbanks, Alaska. At tbat tlme a 
banking corporation known as the Washington Alaska Bank was also do- 
ing business at Falrbanks. In September, 1909, the Falrbanks Banking Com- 
pany piirehased the stock of the Washington Alaska Bank. On October 1, 
1910, the business of those two banking corporations and thelr assets were 
amalgamated, and the Washington Alaska Bank withdrew from that Une 
of business. About the same tlme the Fairbanks Banking Company of Ne- 
vada changed its name to Washington Alaska Bank of Nevada, and there- 
after carrled on the banking business at Fairbanks. Prior to Angust, 1910, 
the correspondent bank and depositary of the Fairbanks Banking Company 
in Seattle was the Washington Trust Company, a corporation engaged in 
the banking business at that place; but upon the amalgamation of that 
bank wlth the appellant, whieh occurred in August, 1910, the appellant be- 
came the Seattle correspondent and depositary of the Fairbanks Banking 
Company. In order for the latter Company to transact its banking business, 
it became necessary for It to establish a crédit for overdrafts wlth Its cor- 
respondent bank, and for that purpose It deposlted wlth the appellant, as 
collatéral, certain shares of stock which it owned in the Gold Bar Lumber 
Company, valued by the appellant at $300,000. Thls was done in August, 
1910, and said stock stlll remains so pledged to the appellant. Under the 
contract for extension of crédit to the Fairbanks Banking Company by the 
appellant, it was understood and agreed that the former should, from tlme 
to tlme, deposit wlth the appellant money, gold, bulUon, checks, drafts, etc., 
and that the appellant would honor ail drafts and télégraphie requests for 
payment of money issued and œade upon it by the Fairbanks Banking Com- 
pany. That arrangement subslsted after the change of the name of the 
Fairbanks Banking Company to that of Washington Alaska Bank of Nevada. 
After August 1, 1910, the Washington Alaska Bank of Nevada, under that 
arrangement, contlnued to draw drafts and make télégraphie requests of the 
appellant for the payment of money, and from tlme to tlme it made deposits 
wlth the appellant of money, coin, gold, bulUon, drafts, etc. 

Durlng the month of October, 1910, the Washington Alaska Bank had large 
amounts in its favor upon the books of the appellant, but in November and 
December following the balances were the other way. On December 15th 
the Alaska Bank owed the appellant for overdrafts $30,025.07, on Decem- 
ber 27, 1910, $181,392.15, and on .Tanuary 3, 1911, $143,360.13. At Intervais 
from December 15 to December 23, 1910, the appellant notlfled the Alaska 
Bank of the overdraft of its account and the amount thereof, and It re- 
quested that it make deposits to reduce the same. The Alaska Bank an- 
swered by telegraph promlslng to do so, and on December 26th, 29th, and 
Slst, respectively, it dellvered to the Yukon Express Company, with charges 
prepald, three packages of gold, bulUon, and currency, amountlng In ail to 
$101,000; the packages being marked and directed to the appellant at Se- 
attle. Before forwardlng said packages, the Alaska Bank Insured the same, 
loss if any payable to the appellant, and paid the charges for the Insurance. 
The policles of Insurance were issued in duplicate ; the orlginals were re- 
talned by the Alaska Bank, and the dupllcates were sent to the appellant. 
The said packages were carrled by the express company as far as Oordova 
en route to Seattle. On December 28, 1910, the Alaska Bank notlfled the 
appellant by telegraph that the three packages and the treasure therein con- 
tained had been so sent by express, but the Alaska Bank retained the ex- 
press receipts. On January 3, 1911, the appellant stopped payments on 
the drafts and télégraphie requests for payments of money made upon it by the 
Alaska Bank, the resuit of which was that the latter bank on the morning 
of January 5, 1911, was compelled to close its doors and suspend business. 
On the same day, at the suit of credltors, receivers of the Alaska Bank were 
appointed. On January 7, 1911, those credltors and the receivers presented 
to the court below a sworn application, supported by afBdavit, for a wrlt of 
assistance, alleglng that the coin, bulllon, and currency so shipped by ex- 
press were the property of the Alaska Bank, and were yet wlthin the ter- 
rltory of Alaska, and subject to the jurlsdlction of the court, and that the 
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express Company had refused to surrender the same to the receivers. The 
writ was issued, and the property was taken at Cordova and was delivered 
to the receivers. The appellant had uo notice of thèse proceedings. On 
January 19th it flled its pétition in the court below settlng up its clalm of 
right to said coin, eurrency, and bullion, and prayed that the same be re- 
stored to its possession. The court made an order directlng that a hearing 
be had on the pétition. The hearing was had, and the court entered an or- 
der denying the prayer of the pétition. The court made flndings which em- 
braced the statement of facts hereinabove set forth, and also the flnding 
that, in receiving the express packages at Fairbanks, the exi)ress eompany 
then and there became the agent of the Alaska Bank, and not the agent of 
the appellant ; that, under the agreement between the two banks and the 
invariable custom, shipments of money, bullion, or évidences of indebtedness 
by the Washington Alaska Bank of Nevada and the appellant at Seattle 
were credited to the former bank by the appellant, and title to such ship- 
ments passed to the latter when, and only when, actually received over the 
counter of the appellant's bank in Seattle, and interest on overdrafts cou- 
tinued to be computed by the appellant until ail such deposits or payments 
were actually received and in its custody. 

A. R. Heilig and Peters & Powell, for appellant. 

Louis K. Pratt, Thos. R. White, and Albert Fink, for appellees. 

Before GILBERT and ROSS, Circuit Judges, and WOLVER- 
TON, District Judge. 

GILBERT, Circuit Judge (after stating the facts as above). The 
whole question of the right of the receivers to stop the money and 
bullion in transitu dépends upon the answer to the question: To 
whom did the money and bullion belong while in the possession of 
the express eompany? Many décisions are cited concerning the title 
to property while in the hands of a carrier, on its way from the seller 
to the buyer, and they sustain the gênerai rule that a delivery of goods 
by the seller to a carrier designated by the buyer, or to the carrier 
usually employed in the transportation of goods from the place of 
the seller to that of the buyer, is prima facie a transfer of title to the 
buyer, subject to the carrier's lien for freight, and to the seller's right 
to stop in transitu goods that hâve not been paid for, in case of his 
discovery of the buyer's insolvency. The appellant contends that the 
gênerai rule is applicable hère, and that the delivery to the express 
eompany was a delivery to the appellant. The appellee contends, on 
the other hand, that the question is determined by the intention of the 
parties, and that the facts found by the court and the facts disclosed by 
the évidence indicate that the intention was that the title to the prop- 
erty should not pass until the actual receipt of the property by the ap- 
pellant. 

In United States v. Andrews, 207 U. S. 229, 240, 28 Sup. Ct. 100, 
104 (52 L. Ed. 185), it was said: 

"That as a gênerai rule the delivery of goods by a consigner to a com- 
mon carrier for account of a consignée has efCect as delivery to such con- 
signée is elementary. That where a purchaser of goods directs their de- 
livery for his account to a designated carrier, the latter becomes the agent 
of the purchaser, and delivery to such carrier is a légal delivery to the 
purchaser, is also beyond question. Certain, also, Is it that when oa the 
delivery of goods to a carrier bills of lading are issued for the delivery of 
the goods to the consignée or his order, the acceptance by the consignée of 
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such bllls of lading oonstltutes a delivery. Of course the presumption of 
dellv«ry arlslng from the application of any or ail of thèse elementary rules 
woùld not control In a case where by contract It clearly appeared that, de- 
spite the shlpment, the goods should remain at the rlsk of the consignor 
until arrivai at the point of ultlmate destination." 

In McNeal v. Braun, 53 N. J. Law, 617, 23 Atl. 687, 26 Am. St. 
Rep. 441, after reviewing the décisions, the court said: 

"It will also be found that the rule nniformly adopted in the Une of dé- 
cisions is that the rlsk of loss In transportation dépends upon the nature of 
the transaction, the terms of the contract, and the intention of the parties. 
In Dnnlop v. Lambert, 6 Clark & F. 600, Lord Cottingham said: *When the 
party undertaking to consign undertakes to deliver at a partlcular place, 
the property until it reaches that place and is delivered accordiug to the 
terms of the contract is at the rlsk of the consigner.' " 

In some of the décisions controlling évidence of the intention of 
the parties has been found in the disposition made of the bill of lad- 
ing; that is to say, whether the bill of lading was sent to the con- 
signée or retained by the consignor. In others it has been found in 
the proof of the method of former similar transactions between the 
parties. Such évidence is found in the record hère. Four months 
before the consignment of money and bullion in this case, the Alaska 
Bank had shipped to the appellant two boxes of bullion for crédit on 
its account. While in transit the contents of one of the boxes were 
stolèn. The appellant, acting as the agent for the Alaska Bank to 
collect the insurance on the stolen bullion, required the latter to give 
it a writtén authorization to collect the money due on the policy and 
a writtén release from ail liability in giving a receipt therefor, and it 
was ribt until the money was so collected from the insurance company 
that the appellant gave crédit therefor on its books. The appellee 
points also to other circumstances as indicating the intention, such as 
the fact that 110 bill of lading was transmitted to the appellant, that 
the Alaska Bank insured the money and bullion while in transit, that 
the appellant charged interest against thé Alaska Bank until the actual 
receipt of money in Seattle, and it argues that the appellant, being 
amply secured, had no inducement to assume the risk of the loss.of . 
money and bullion in transit. 

But We think that décisions in cases arising under sales of goods 
and the transportation thereof, while they tend, upon the analogous 
prinçiples involved, to stistain the décision of the court below, are not 
nécesgârily çontrollirig of, the question hère under considération. The 
case fs; ,nôt fhat of a sale of goods by the Alaska Bank to the appel- 
lant, but' it is a caseof ah attémpt to pày a debt. The Alaska Bank 
was indebted to the appellant in a large sum of money. The dçbt was 
payable at the àppellant's bahk in Seattle. The Alaska Bahkplaced 
$101,000 in the hands of the express company to bé transmitted to 
the -appellant at its place of business in Sea:ttle, to be there recéived 
aiid credited on the account. If the moriëy and bullion hâd'beèn lost 
in tànsît, ■yvhose loss woûld it hâve been? There canbe np doubf 
that it would hâve been the loss of the Alaska Bank. That batik could 
not say that the appellant had been paid from the niere fàçtthat it 
Had plâced thé money in the hands of the express company, cfansigned 
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to the appellant at the place where the debt was payable. The ex- 
press Company might, it is true, hâve been made the agent of the ap- 
pellant to receive and transmit the money ; but there is nothing in the 
évidence to show that that was done. 

In 22 Am. & Eng. Enc. of Law (2d Ed.) 535, it is said : 

"Wteii a remittance Is made through a third person, the question wheth- 
er the money while in transit is at the risk of the dehtor or the credltor 
dépends entirely upon the question of the agency of the person through 
whom the money is sent. If he is acting as the authorized agent of the 
créditer, the money is at the risk of the créditer; but If he is acting as 
the agent of the debtor, or was not authorized by the créditer to receive 
the money, it is at the risk of the debtor." 

The money and bullion being in the possession of the express Com- 
pany as the agent of the Alaska Bank, the latter had the right to re- 
call the shipment and take possession of the money and bullion at any 
time before the delivery thereof to the appellant, and the receivers 
of the Alaska Bank succeeded to that right. 

We find no ground for sustaining the appellant's contention that 
it has a lien upon the money and bullion, or an équitable right to the 
possession thereof from the fact that it honored checks and drafts of 
the Alaska Bank, and extended crédit to that bank in a large sum, 
relying upon the shipment of the money and bullion. The crédit so 
extended was given in the ordinary course of business, pursuant to 
an arrangement that had been made between the parties, and not in 
reliance upon any shipment which had actually been made. It was 
given upon the promise of the Alaska Bank to send a large remittance ; 
but, before that remittance was actually sent, the overdraft on which 
it was to apply amounted to more than the sum hère involved. 

The judgment is affirmed. 



LAUGHLIN V. NORTH WISCONSIN LUMBER CO. et al. 

(Circuit Court of Appeals, Seventh Circuit. July 27, 1911.) 

No. 1,739. 

1. Vendor and Puechaseb (§ 214*) — Absignment op Contract— Rights or 

Assignée. 

The assignée of a contract for the purchase of land, who was In de^ 
fault in maklng payments, had no légal ground of complaint because the 
original vendee, who had not been released from the contract, to pro- 
tect his obligation, paid the remaining Installments of purchase money 
and took an assignment from the vendor and a deed to the land, sub- 
ject to the asslgnee's rights under the contract, since he could as fuUy 
protect and enforce such rights by maklng the payment to the grantor. 

[Ed. Note. — For other cases, see Vendor and Purchaser, Cent. Blg. §§ 
442-448 ; Dec. Dlg. § 214.*] 

2. Vekdoe and Purchaseb (| 193*) — Contract of Sale— Rights of PtjB- 

CHASEB. 

Under the law of Wiseonsin, a purchaser of land by contract is the 
équitable owner in fee, entitled to possession, and wlth the right to sell 
tiniber therefrom, unless restrained to prevent impairnient of the rights 

•For otlier cases see aame topic & § ndmber In Dec. & Am. Dlgs. 1907 to date. & Rep'r Indexes 
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of the vendor, who holds the légal title only as security for the pur- 
chase prlce. 

[Ed. Note. — For other cases^ see Vendor and Purchaser, Cent. Dig. §§ 
399-401; Dec. Dig. § 193.*] 

Appeal from the Circuit Court of the United States for the West- 
ern District of Wisconsin. 

Suit in equity by Henry D. Laughlin against the North Wisconsin 
Lumber Company and John H. Savage. From the decree (176 Fed. 
772), complainant appeals. Affirmed. 

On February 1, 1908, appellant brought hls bill in tlie Circuit Court of 
the United States for the Western District of Wisconsin to restrain a for- 
feiture of his rlghts In and to certain real estate in Wisconsin held under 
and by virtue of a certain agreement in wrlting, and for other relief. The 
appellee cosporatiou, belng then the owner of the land in suit, entered int» 
an agreement wlth the appellee Savage on January 15, 1904, for the pur- 
chase by Savage of 1,023.41 acres of land in Bayfleld county, Wls., for $9,- 
210.69. Of this sum, $2,046.82 was pald ûo^^1^, and the balance made pay- 
able In flve annual installments of $1,430 each, on January 15th of each 
year from 1905 to 1909, with interest at 6 per cent., payable annually. On 
this sale, Savage and one W. L. McCormicli were allowed a commission ag- 
gregating $1,534.11, of whlch $511.70 was credlted on the cash payment, and 
the balance, with Interest, was to be paid when the eontract price was pald. 
ïhe eontract made certain réservations as to flowage and oil, minerai, and 
gas. On May 12, 1904, Savage assigned said eontract to C. H. and H. P. 
Norton, who In turn, on April 7, 1905, reassigned the same to appellant 
herein. Both assignments were consented to by the North Wisconsin Lum- 
ber Company \yithout releasing Savage from his liabllities thereunder. 
Laughlin thereupon pald the Installments due January 15, 1905, and January 
15, 1906. He falled to pay the installment maturing January 15, 1907, and 
the taxes for the years 1900 and 1907. ïhese latter the lumber company 
had to pay to protect Itself. 

In December, 1907, the lumber company, appellee herein, executed an as- 
signment to Savage of its rlghts as vendor in said eontract, and at the same 
time dellvered to said Savage a warranty deed of said premises as In said 
eontract provided ; he having paid the reniainlng installments and the tax- 
es of 1907 and 1908. Said assignment and deed each eontained a clause that 
Savage should protect the rlghts of ail assignées of said eontract, and hold 
the original vendor harmless. Savage thereupon, by notice dated January 
4, 1908, and malled January 7, 1908, proceeded to notify Laughlin that if 
he falled to pay the dellnquent Installments and taxes vvithin 30 days after 
the receipt of notice "his rlghts under the eontract would be forfelted and 
terminated." The eontract ealled for a 30-day notice before forfaiture could 
be declared. While Savage signed this notice, "John H. Savage, Grantee 
North Wisconsin Lumber Company" and gave his address, he did not other- 
wlse advlse Laughlin of the assignment of the eontract and the delivery of 
the warranty deed to him. On January 14, 1908, and after the assignment 
and conveyance to Savage, Laughlin malled a check to the lumber company 
for the installment due January 15, 1908, and offered to pay the 1907 In- 
stallment and the back taxes. This check the lumber company returned to 
Laughlin, advising hIm that the payment should be made to Savage. 

The installments due January 15, 1907, January 15, 1908, and January 15, 
1909, together wlth the taxes of 1906 and 1907, hâve never been repald to 
Savage by Laughlin, or by any one for him. It appears that Savage ob- 
tained the bulk of the moneys paid by hlm to the lumber company for the 
assignment and deed of said lands from one Glover, representing the Wil- 
low River Lumber Company, wlth whom Laughlin had been negotiatlng for 
the sale of the lumber on said land. It Is Laughliu's claim that he wouldl 
bave effeeted a sale of the lumber to Glover, or to Vogt & Co., wlth whom 

•For other cases see same topic & i numbek lu Dec. & Am. Dlgs. 1907 to date, & Rep'r Indeses 
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he was also negotlatlng, had Savage not Interfered. He chose rather to 
treat Savage's act in purchasing the contract and taking the deed as a con-. 
fiscation of his interests under the contract, and ceased negotiations. In 
Ootober, 1008, the timber was damaged by fire to an amount stipulated at 
$5,200. 

On February 5, 1908, Savage flled his blll against I^aughlin and ail par- 
ties interested in said land in the circuit court of Bayfleld county, Wis., 
to quiet title to said lands. This suit Laughlin removed to the Circuit Court 
of the United States for the Western District of Wisconsin, on June 25, 
1908, and thereupon flled an answer and a cross-bill thereto ; the former 
denying Savage's title and setting up his own, and the latter charging that 
Savage obtained said assignaient and deed through fraud, and setting up 
the iiling of his (Laughlin's) blll hereln, the Issuance of the restrainlng or- 
der, charging a violation of the restrainlng order, and other acts done In 
furtherance of a scheme and design to cheat and defraud Laughlin, and 
praying the court to deeree that moneys paid by Savage for said assignaient 
and deed were not an equity which constltuted a condition précèdent to 
Laughlin's right to talce the title from Savage. To this cross-bill Savage 
flled an answer, and his original blll, together with Laughlin's cross-bill, 
were heard in conjunction with the original blll of Laughlin, upon which 
this appeal Is predieated. This last-named bill sets up the contract to Sav- 
age, its assignment to the Nortons, and by them to Laughlin, as aforesaid; 
that Laughlin entered Into possession of said lands; that he made pay- 
ment of the Installments falling due January 15, 1905, and January 15, 1906, 
together with acerued interest; that he has not pald the January 15, 1907, 
nor the .January 15, 1908, installments; that he dld, on January 15, 1908, 
tender the latter to the lumber company, and offered to pay the January 
15, 1907, Installment, and ail taxes and acerued interest, which tender and 
offer were refused by the lumber company ; that he failed to make the 1907 
payment through inadvertence ; that the right to assert a forfelture is Person- 
al to said lumber company ; that Laughlin first learned of conveyances to 
Savage through his attempt to give notice of forfelture; that the records of 
Bayfleld county, Wis., disclose no record of Savage's deed or assignment; 
that the lumber company had no légal right to convey to Savage; that Sav- 
age's payment of acerued installment and taxes was voluntary, and made 
with a purpose to defraud Laughlin ; that the latter is ready and willing to 
pay ail that remains due upon an accounting. 

Complainant thereupon prays for an accounting; that the said land be 
decreed to be eonveyed to him by a deed from the lumber company ; that 
the deed to Savage be decreed null and void, and that Savage be restrained 
and enjoined from placing the same on record (which was granted), and 
from attempting to enforce a forfelture; that on final hearing the injunc- 
tion be made perpétuai; and that such further relief be granted as the na- 
ture of the case requires. 

The answer of Savage dénies possession of said premises by any one, and 
sets up that he took said title to protect his own liablllty to make said pay- 
ments and perform said contract, growlng out of Laughlin's default. The 
answer admits the giving of notice of forfelture, and charges that it was 
made in accordance with the terms of the contract. The answer further 
asserts that before this suit was begun he gave Laughlin notice of con- 
veyance to hlm by the lumber company; that he mailed the deed to the 
recorder for Bayfleld county before this suit was begun, and without no- 
tice of the suit The answer also sets up the danger of injury to timber by 
fire when no one is In possession, asserts his right to take said title, and 
dénies ail unlawful confederaey. 

The North Wisconsin Lumber Company also makes answer to said bill, 
setting up substantially the same facts. Complainant also filed a supple- 
mental bill setting up the destruction of timber by fire as above set out. 
As to this supplemental bill he asks no relief. 

On the hearing the Circuit Court found that the deed from the lumber 
company to Savage, dated December 5, 1907, was a good and valid convey- 
193 F.— 24 
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ance of the légal tltle to said land, subject, howeveF, to the équitable title 
of Laughlin, and subject to the easement of flowage and hlghway servi- 
tude reservêd In the original contract» and to the oil, gas, and minerai rlghts 
also reservêd in sald contract ; that the conduct of Savage in hls attempt 
to enforce said contract against Laughlin was inéquitable, whereby he was 
wlthout rlght to demand a forfaiture against Laughlin ; that Laughlin was 
entitled to acquire the légal title to sald lands by warranty deed from Sav- 
age, but that Savage was entltled to a strict foreclosure of Laughlin's rights 
in said lands, unless the latter should pay the balance of the purchase 
price and taxes, amounting to $4,894.50, with interest at 6 per cent, from 
date of decree, said payment to be made within four months from the date 
of entry of the decree, or, in case of appeal, within four m-onths from the 
flling of the mandate, whereupon Savage should convey said lands to Ijaugh- 
lin by warranty deed. On fallure of Laughlin so to do, his rights should 
cease, and Savage be invested with a fee-simple tltle thereto, subject to the 
re.servations of the contract aforesaid. The court further ordered that judg- 
ment for costs, amounting to $G39.50, go against Savage. Said bill was dis- 
missed as to said lumber Company at complainant's costs. 

From, the flnding of the Circuit Court complainant took this appeal, as- 
signing as errors that the Circuit Court decreed that the luml)er company 
had the right to deed said lands to Savage without Laughlin's consent; that 
the court held the deed to Savage to be a good and valld conveyance; that 
the court held Savage entltled to recover from Laughlin the balance due 
on said contract, with interest at 6 per cent. ; that the court held Savage 
entltled to a strict foreclosure of Ijaughlin's interest in sald lands, unless he 
pay the balance of the purchase price; that the court failed to decree the 
setting aside of the deed of the lumber company to Savage and the exécu- 
tion of a warranty deed by the lumber company to Laughlin ; that the 
court ordered the bill dlsmissed as to the lumber company, and the issue of 
exécution against Laughlin for $25 costs ; that the court restrained convey- 
ance by Laughlin, and the cutting of timber from sald premises for four 
months; and tliat the court decreed that Savage had any right to the bal- 
ance of Installments, taxes, and interest due on said contract. 

Randolph Laughlin, for appellant. 
ètiles W. Burr, for appellees. 

Before GROSSCUP, BAKER, and KOHLSAAT, Circuit Judges. 

KOHLSAAT, Circuit Judge (after stating the facts as above). [1] 
Complainant brings this cause to this court after he has obtained from 
the Circuit Court a decree giving him substantially every right to 
which the original contract entitled him. He is to receive a deed of 
the lands in question from Savage on paying the moneys reservêd in 
the agreement. Save for the timber which was destroyed by fire, and 
his expçnses incurred in the various phases of the litigation, matters 
not hère involved, he is placed in the same position he would hâve 
held, had there been no conveyance to Savage. He is given both the 
warranty of the lumber company and of Savage ; that of the former 
being as effective in law as though^made directly to him. No ad- 
verse interests having intervened, thèse fully satisfy the rights of 
Laughlin as assignée of the contract. Bateman v. Johnson and An- 
other, 10 Wis. 1; Gaven v. Hagen et al., 15 Cal. 208. The bill was 
properly dismissed as to the lumber company at complainant's costs. 
The fest of the relief sought consista, mainly in his prayer to hâve the 
conduct of Savage characterized as inéquitable and unfair, and Sav- 
age himself penalized to the extent of the moneys paid by him to the 
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lumber company to satisfy ail unpaid installments under said contract, 
together with taxes and interest. 

Assuming that the conduct of Savage was, under the évidence, rep- 
rehensible, and that the court was justifiable in assessing against him 
the costs, how does that affect complainant? He himself was in de- 
fault, from which Savage was in position to sufïer damage. Instead 
of tendering Savage the amount due and curing the default, com- 
plainant chose to bring suit, and was apparently himself to blâme for 
an extended litigation and its concomitant expenses. 

[2] There is no justification for the statement that Savage was a 
mère volunteer in making the payments. He had an interest, and was 
in law justifiable in protecting his liability, even though he may hâve 
had other and improper motives in so doing. Nor was his act any 
warrant in law for appellant's refusai to negotiate further for the 
sale of the timber, no matter how unfair his conduct as to the at- 
tempted forfeiture, or from what source he obtained the funds with 
which to make the payments. He (Laughlin) was the équitable owner 
in fee of the land, while the vendor held the légal title only as se- 
curity for the payments reserved. Church v. Smith, 39 Wis. 492; 
The right to possession was in the vendee. Martin v. Scofield, 41 
Wis. 167. This included the standing timber, which complainant 
could sell and give a good title thereto (Northrup v. Trask, 39 Wis. 
515; Krakow v. Wille, 125 Wis. 284, 103 N. W. 1121), unless re- 
strained from cutting the timber to prevent impairment of security. 
It therefore seems clear that it was only Laughlin's self-imposed légal 
restriction that interfered with the sale of the timber, provided he 
had a customer, which is not clearly established by the évidence. 

Considérable stress is placed upon the circumstance that by the con- 
tract the installments were made payable to the lumber company at 
Hayward, Wis., where the lumber company was located at the date of 
the contract, whereas it had moved its offices afterwards to Chippewa 
Falls. It is not apparent from the record that this f act was of the 
slightest importance to either of the parties, so far as affects ques- 
tions hère involved, and we deem it of no importance now. 

It is urged that the court erred in restraining Laughlin from cut- 
ting or otherwise disposing of the timber on the land in suit withiii 
the period given him to perform his part of the decree. If the Cir- 
cuit Court deemed such an order necessary to protect the rights of 
Savage, it was a proper order to make, and no reason is shown why 
there was error in entering it. 

We find,no error in the decree of the Circuit Court, which xs there- 
fore afKrmed. 
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VEHIOLB APRON & HOOD CO. T. AMERICAN TIRK & RTJBBHE QO, 

(District Court, N D. Illtnols E. D. March 12, 1912.) 

No. 30,582. 

Tbade-Maeks and TRADB-NAMBf (| 68*) — Advbrtisement or GOODS. 

So long as défendant bas plaintiff's product for sale, witbout restriction 
as to the selling priée, défendant cannot be restrained from uslng plain- 
tiff's trade-name in Its catalogue in advertlsing sucli prodùct, and cannot 
be restrained from selling the product at any priée it may see fit; but 
défendant Is properly restrained from uslng plaintiff's name in connection 
wlth any other than plaintiff's product, and from substitutlng or attempt- 
ing to substitute other products, when plaintiff's Is ordered. 

[Ed. Note. — For other cases, see Trade-Marks and Xrade-Names, Cent. 
Dlg. § 79 ; Dec. DIg. § 68.»] 

In Equity. Suit by the Vehicle Apron & Hood Company against 
the American Tire & Rubber Company. On motion for preliminary 
injunction. Motion partly granted. 

George T. May, Jr. (Chester C. Shepherd, o£ counsel), for com- 
plainant. 
Herbert Green, for défendant. 

KOHLiSAAT, Circuit Judge. Motion for preliminary injunction, 
on bill to restrain unfair compétition. It is charged in the bill, and 
established by the évidence, that complainant, a manufacturer of auto- 
mobile accessories, has extensively manufactured, advertised, and sold 
tire covers, and for a number of years last past has applied the name 
"Gordon," as a trade-name, to certain tire covers of its manufacture, 
,which hâve become generally, extensively, and favorably known to 
the trade and public as "Gordon" tire covers, by reason whereof, com- 
plainant claims an exclusive right to the use of the name "Gordon," as 
applied to tire covers, as a trade-mark andi trade-name. 

It is further charged and proven that défendant, a dealer in automo- 
bile tires, casings, and sundries, in a pamphlet or catalogue advertising 
its wares (which it issued and distributed among automobile owners), 
caused to be printedi a eut of a tire cover like that of complainant. 
This tire cover, as illustrated, was distinctly marked with the name 
"Gordon." Accompanying the eut was printed matter calling atten- 
tion to the low price at which the article was sold — which was less 
than the price at which complainant sold its "Gordon" tire covers. 

In support of allégations of the bill, it has been shown by évidence 
that the président of complainant, John P. Gordon, having received 
through the mails from défendant Company a copy of defendant's 
above-mentioned catalogue, instructed his manager, Hegelheimer, to 
send an order (as a purchaser for private use) for a "Gordon" tire 
cover. The order, referring to the catalogue and inclosing the price as 
listed, was sent. Défendant fiUed the order by sending a "Nathan" 
tire cover. No explanation accompanied the substitution. 

Défendant does not deny complainant's exclusive right to the use 
of the word "Gordon" as applied to tire covers. Its explanation of 
the publication of the eut is that it and its predecessors had thereto- 

•F*r othv cuu ■•• mm» tppte * i mntaaa Ik BjH*. * Aot. Dl*i. IMT to date, * lUp'r IdAcsm 
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fore dealt in genuine "Gordon" tire covers of complainant's manufac- 
ture, and it had some on hand at the time 61 the publication of the 
catalogue, and had used the eut to advertise genuine "Gordon" tire 
covers of complainant's manufacture, without any intention of de- 
ceiving the public, or attempting to palm off other tire covers for the 
genuine "Gordon" tire covers of complainant, and has, in fact, not 
sold more than three tire covers since the publication and distribu- 
tion of the catalogue, and since the commencement of this suit (which 
was the first notice it has received that complainant considered the 
publication of the eut a violation of its exclusive right) has entirely 
desisted from sending out any of said catalogues. 

Evidence of the good faith of défendant has not been successfulh' 
rebutted, and it appears from this évidence that complainant has su<- 
fered but slightly, if at ail, by the unauthorized use of its trade-name. 
It is not contended that défendant should be enjoined from using the 
eut to advertise and sell genuine "Gordon" tire covers, nor is there any 
basis in the bill for contention that défendant may not rightfully fiï: 
its own selling price for genuine "Gordon" tire covers— even though 
as suggested by counsel, incidental damage may resuit to complainant 
by an Impression among dealers that complainant is showing favorit- 
ism by quoting lowcr priées to défendant. 

It is very clear, however, that défendant cannot be permitted, in its 
adVertisements, by means of the quotation of a low price, to use com- 
plainant's trade-name as a hait to attract customers, and then, when 
"Gordon" tire covers are specified in an order, to substitute other 
tire covers. This is an illegitimate use of the good réputation of com- 
plainant's tire covers, which the court must enjoin. 

In the case of Enoch Morgan's Sons Company v. Wendover (C. C.) 
43 Fed. 420, 10 L. R. A. 283, complainants had a trade-mark in the 
Word "Sapolio." When customers would ask for "Sapolio," defend- 
ant's salesman wouldl, without explanation, deliver a soap called 
"Pride of the Kitchen." As in the case of the "Nathan" tire cover, 
the words "Pride of the Kitchen" were plainly marked on the article. 
The price was the same ; but there was no attempt, by any simulation 
of size, shape, or color of package, to deceive the customer. Not- 
withstanding the total dissimilarity in name and style of package, it 
was held that the substitution amounted to an infringement of com- 
plainant's rights. The court said: 

"That the act of the salesman In offerlng Tride of the Kitchen' In response 
to a demand for 'Sapolio' Is, though done silently, a posltively unlawful act, 
Is clear. Its unlawfulness conslsts in an attempt to steal away the business 
of complainant for the beneflt of the manufacturers of 'Pride of the Kitchen.' 
It Is clearly the object of the law of trade-marks to prevent this." 

A more récent case applying the same principle is Parkland Hills 
Blue Lick Water Company v. Hawkins, 95 Ky. 502, 26 S. W. 389, 44 
Am. St. Rep. 254. 

That défendant, in at least one instance, substituted a tire cover 
not manufactured by complainant when a "Gordon" tire cover was 
asked for, is clearly shown. 

It follows that, 30 long as défendant has genuine "Gordon" tire 
covers for sale, it cannot be restrained from the use of the name in its 
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catalogue ; nor can ît be , restrained f rom sellîng génuîne "Gordon" 
tire covers at any price jt may see fit. An injunction, however, may 
issue, as prayed, restraining défendant from the use of the name 
"Gordbn" in connection with any other than the genuine "Gordon'* 
tire covers of complainant's manufacture, and (so long as it uses the 
name "Gordon," as applied to tire covers, in its catalogue or other 
advertisements) from substituting, or attempting to substitute, other 
tire covers when "Gordon" tire covers are ordered or requested. 



«ACKSON V. SEDGWIOK. 
(District Court, E. D. New York. March 4, 1912.) 

Bankbuptct (§ 186*) — Prefeeences — Transfeb of Accounts. 

Where accounts of a corporation were transf erred to a dlrcctor to s»- 
cure ber for advances, and some of the goods represented by the ac- 
counts were rejected and returned to be credited on the accounts, and 
■ the goods themselves were sold at auction by the corporation, and some 
of the proceeds of the auctions were paid over to sueh assignée as a pay- 
mept on the accounts asslgned to her, such Items should be charged 
agalnst. her In favor of the corporation's trustée In bankruptcy ; she hav- 
Ing no right to recelve a payment on account of the asslgnment, either 
dlrectly from the créditer or by way of a preferentlal payment from the 
corporation, through the proceeds of returned goods. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. SI 285, 319; 
Dec. Dig. I 186.»] 

In Equity. Suit by Thomas W. Jackson, trustée for creditors of 
the United Syndicale Buyers, against Henrietta A. Sedgwick. On 
exceptions to master's report. Affirmed, with additions. 

See, also, 189 Fed. 508. 

Frank Benjamin, for complainant. 
Robert J. McDermott, for défendant. 

CHATFIELD, District Judge. The report îs excepted to in five 
particulars ; it being claimed that the évidence shows that $100.79 
was paid upon April 2, 1907, $70 May 3, 1907, $1.84 after May 3, 
1907, $41.61 June 6, 1907, $100 June 6, 1907, and $9 March 22, 1907. 
The master has reportèd that some of thèse items appear to be the 
proceeds of auction salég, and that no definite évidence connects the 
particular sale with the assigned accounts under which Mrs. Sedgwick 
was collecting money. 

The testimony shows that Robert B. Sedgwick testified that ail of 
the moneyS received on aCcount of the assignment were included in a 
book called "Cash Book" or "Order Book" (marked "Exhibit A, June 
24, 1910"), and that each of the above items must be iricluded in the 
totals showh by that book, or by the figures of that book, as it was 
originally mçide up. He also testified that none of the amounts paid his 

*For other cases see same topic & l humber lu Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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mother came from anything except the proceeds of the accounts as- 
signée! to her. The book exhibit in question shows clearly that it had 
been turned over by Mr. Sedgwick to other parties before thèse items 
were paid. The entries upon its face appear to hâve been made before 
the date of the last expenditures, and, in the absence of definite tes- 
timony that the débit items and totals were made subséquent to the use 
by Mr. Sedgwick of the book for the entry of his expenses, it must be 
held that his testimony, that the later items were included in the total 
shown by the book, was a mistake. 

The fact seems to hâve been that varions accounts for goods sold 
were assigned to Mrs. Sedgwick. Some of thèse goods were rejected 
and returned to be credited upon thèse accounts. The goods them- 
selves were sold at auction by the United Syndicate Buyers, and some 
proceeds of such auctions were actually paid over to Mrs. Sedgwick as 
a payment on the accounts assigned to her. It would seem that thèse 
items should hâve been charged against her by the master. She harl 
no right to receive a payment on account of the assignment, either di- 
rectly from the creditor or by way of perferential payment from tht 
Company, through the proceeds of returned goods. For this reason 
the items of $100.79 and $70 (shown by the testimony to hâve been 
paid by Mr. Laffray to Mrs. Sedgwick) should be accounted for by 
her. The items of $100 and $41.61 appear, if anything, to bave been 
a matter of personal adjustment betvveen Mrs. Sedgwick and Mr. 
Laffray. The trustée in bankruptcy has not shown title thereto, nor 
do they appear to bave been paid on account of Mrs. Sedgwick's claim, 
unless paid to her in error for Mr. Laffray. The item of $1.84 is 
testified to be an adjustment from some previous accounting, and the 
évidence is not sufficiently definite to show that it was paid on accoimt 
of the assignment. The item of $9 is shown to hâve been the share 
of Mrs. Sedgwick from a check of $1,000 turned over by the auction- 
eers and held for the security of Mr. Benjamin and Mr. Laffray. The 
testimony as to this $9 would indicate that it was received by Mrs. 
Sedgvi'ick; but, again, the application of it to the assignment is not 
definitely shown, and as to that the master's report should be confirmed. 

On the whole matter, therefore, the report will be confirmed as to 
the items reported by the master, and the items aggregating $170.79 
will be added to the amount found due from Mrs. Sedgwick. 



SPEARE V. STONB. 

(Circuit Court of Appeals, First Circuit. February G, 1912.) 

Xo. 934. 

1. Process (§ 1G3*) — Amendmext of Writ— Defects Amendable. 

Where a summons dated .Tuly 16, 1908, was returuaijle "on the flrst 
Tuesday of October next," but was not served until May 10, 1909, for 
want of opiwrtuuity, and tbe return date was not cliauged, the Cir- 
cuit Court, on a plea to the jurisdictlou on the ground that the writ 
as served reqiilred défendant to appear on a date that was past, was 

*For other cases see same toplc & | number In Dec. & Am. Diga. 1907 to date, & Rep'r Indexe* 
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authorized to grant an amendment of the writ by Insertlng tlie date of 
actual service, uiider Hev. St. § 948 (U. S. Oomp. St. 1901, p. 69.5), 
authorizlng tlie Circuit Court at any time In its discrétion to allow an 
amendment of any process returnable to or before it, where the defect 
hns net prejudiced and the amendment will not injure the party against 
whom the process Issues. Putnam, Circuit Judge, concurring in resuit. 
[Ed. Note. — For other cases, see Process, Cent. Dig. §§ 224-2.'i8 ; Dec. 

Dig. § las.*] 

2. Peoceps (§ 63*) — Time ïob Servicï:— Expiration— New Weit. 

Where a sunnnons dated July 16, 1908, and returnable on the flrst 
Tuesday of October next, was not served, for want of opportunity, until 
after the return day had passed, plalntifC'e attorney had power to di- 
rect its use as a new writ for service thereat'ter returnable to a new 
return date, operating to commence a new suit, since the date of serv- 
ice fixes the tlme of the Institution of the suit, renderlug of little con- 
séquence the tact that the sheriffi falled to change the date of the writ 
before service. Putnam, Circuit Judge, concurring In resuit. 

[Ed. Note. — For other cases, see Process, Cent. Dig. §§ 71-75; Dec. 
Dig. § 63.*] 

3. WiTNEssES (§ 405*) — Contradiction— Matebiai, îIatter. 

Where défendant denled that hls automobile struck plaintilï's wagon, 
and to prove the same offered évidence that the mud guard of the ma- 
chine was of veneered wood, highly varnished, and on examination after 
the alleged accident showed no slgn of Inju^ry, and that the mud guard 
projected forward further than the wheel, and also attempted to sup- 
port such évidence by showlng that thé mud guard of his présent ma- 
chine, of the same make as the one involved in the accident, extended 
over the wheel, he thereby made the construction of the mud guard of 
his présent automobile a materlal matter, and évidence contradleting 
him as to such construction was admissible. 

[Ed. Note.— For other cases, see Witnesses, Cent. Dig. §§ 1273, 1275; 
Dec. Dig. § 405.*] 

In Error to the Circuit Court of the United States for the District 
of New Hampshire. 

Action by George H. Stone against Lewis R. Speare. Judgment 
(175 Fed. 584) for plaintiff, and défendant hrings error. Aiifirmed. 

Allen Hollis (William W. Thayer and Streeter, Demond & Wood- 
worth, on the brief), for plaintiff in error. 

Oliver W. Branch (Oliver E. Branch and Branch & Branch, on 
the brief), for défendant in error. 

Before COLT and PUTNAM, Circuit Judges, and BROWN, Dis- 
trict Judge. 

BROWN, District Judge. This is a writ of error for review of 
the rulings of the Circuit Court in an action on the case for personal 
injuries resulting from a collision between a farm wagon and an auto- 
mobile near West , Concord, N. H., May 10, 1905. 

[1] The first question is whether the service of process was suff^ 
cient to give jurisdiction of the defendant's person, and whether an 
amendment of the date of the writ was justified. 

The writ was served upon the défendant May 10, 1909, and sum- 
moned him to appear at the superior court to be holden at Concord 
"on the first Tuesday of October next." As the writ was dated July 

♦For other cases see same toplc & i numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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16, 1908, however, a proper légal construction of the document by 
one f amiliar ■ with New Hampshire law would support the conclusion 
that the return term was that next following the date of the writ, 
i. e., the October term, 1908. Upon such a construction of the conten- 
tion is that the writ was a nullity, since it commanded the défendant 
to appear"on a past and impossible date." 

The learned judge in the Circuit Court was of the opinion that the 
défendant must hâve understood that the plaintiff in serving a writ 
in May, 1909, returnable at the October term next, intended the Oc- 
tober term, 1909,rather than the October term which was a thing of 
the past, and therefore an impossible return term, and allowed an 
amendment in the date of the writ, inserting the date of actual serv- 
ice. 

It appears uponthis record that at the time of service the process 
was in the hands of the sheriff under instructions of the plaintifï's 
attorney so to alter it as to make it returnable at some term for which 
service could be made. Only a change in the date of the writ to 
make it conform to the actual date of service was necessary to make 
the return term "October next" mean the coming instead of the past 
October. 

Section 948, Rev. St. (U. S. Comp. St. 1901, p. 695), gives to the 
Circuit Court discrétion to allow an amendment to process where the 
defect bas not prejudiced and the amendment will not injure the 
party against whom such process issues. The contention that by 
légal construction the writ when served was returnable at a past term 
is entirely logical, but does not meet the common sensé conclusion 
of 'the learned judge that such would not be the natural understand- 
ing of the document as a matter of ordinary lay interprétation — nor 
show that the défendant did not in fact know what was meant and 
receive'full notice. 

The défendant is not prejudiced in the sensé of the statute by so 
amending the writ as to make its légal construction conform to'that 
which he would naturally place upon the language. Such an amend- 
ment merely depriveshim of an artificial ground for saying that he 
was notifîed to do an impossible thing — to appear in the past instead 
of in the future. 

The important matters of substance are thèse: The défendant re- 
ceived notice which he understood, the summons was actually served, 
and the offices A'as instructed by the plaintifï's attorney to serve it. 
Must thèse suustantial facts be overridden by objections to the form 
of what was donc? Must the date of this writ stand unchanged, as 
a premise from which, if granted, can be drawn an artificial légal 
conclusion that is contrary to the common sensé conclusion that the 
défendant knew very well what was meant? 

It is true that the writ was issued and placed in the hands of .the 
officer on July 16, 1908, for service, and that an attempt was made 
to attach real estate by leaving a copy with a town clerk, but it ap- 
pears upon this record that no attachment was made since the de- 
fendant had no real estate, and there was no personal service, nor 
was the writ in fact returned to the October term, 1908. As a pre- 
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cept returtiable at that term it had expired, and the failure to enter 
the writ amounted to a discontinuance of the suit ,begun upon July 
16, 1908. That suit was no longer pending after the return term 
1908. 

[2] The défendant in error contends that the motion to amend was 
not for leave to correct a mistake in the expired . writ, but for leave 
to couvert it into a new and unexpired writ. We do not agrée, how- 
ever, that the effect of this was to commence a new suit on the date 
of amendment, nunc pro tune as of the day of service, May 10, 1909. 
It was rather to amend the process served in a new suit. The in- 
struction tomake service of the old document, which had not in fact 
served its purpose, as the precept for service for a future term, was 
in efïect an instruction to begin a new suit. The amendment made 
the writ conform to the substance of what was donc by the plaintifî's 
attorney in giving instructions, and by the officer in following instruc- 
tions to make service. The old process paper, which had never per- 
formed its intended function, was in substance used as a new writ 
by authority of the attorneys who had power to so use it. 

The fact that the writ was served on a certain date fixes a time of 
institution of the suit, and renders of Httle conséquence the fact that 
the sheriff failed to change the date before serving. The service upon 
a certain date under instructions of the authorized attorney fixes a 
date for the institution of a new suit. 

We are of the opinion that the Circuit Court could in its discré- 
tion allow this amendment. Bryan v. Ker, 222 U. S. 107, 32 Sup. 

Ct. 26, 56 L. Ed. (Suprême Court of the United States, Novem- 

ber 20, 1911). The amended process conforms to the substance of 
what was donc at the date of service, May 10, 1909. "It is the in- 
tention and act combined which in fact constitute the institution of 
the suit." Cross v. Barber, 16 R. I. 266, 15 Atl. 69, and cases cited. 

We are further of the opinion that there was no error in the dé- 
niai of the defendant's motion for the direction of a verdict in bis 
favor, 

There was conflict of testimony as to whether the defendant's auto- 
mobile struck the plaintiff's wagon. We hâve carefully read the en- 
tire évidence, as well as the argument of the plaintif! in error, but 
are of the opinion that the court correctly decided that the question 
was one of fact for the jury. There was sufficient testimony iden- 
tifying the automobile as the defendant's to require the submission of 
this issue to the jury. 

[3] The final question arises upon the exception to the admission 
of évidence contradicting the défendant Speare, as to the construc- 
tion of a Winton automobile owned by him at the time of the trial,- 
and not the Winton automobile involved in the accident. 

It was contended for the défendant that as a matter of fact bis 
automobile did not strike the plaintiff's wagon, and tO support bis 
contention Speare testifiçd in effect that the mud guard was of ve- 
neered woqd, thin — perhaps three-eighths of an inch — and highly 
varnished; that upon a personal examination no sign of injury was 
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discovered. He testified that the end of the mud guard projected for- 
ward further than the wheel. 

This évidence had an important bearing upon a vital issue, as it 
tended to show that it would hâve been impossible for the wheel of 
the automobile to strike the wagon without first striking and injur- 
ing the veneered mud guard. 

The following examination occurred: 

"Q. What makes you think that the imid guard extended out flush or 
more tlian flush with the outer edge of the wheel? 

"A. If it dldn't it would not prevent the mud from flying up and back. 
It would not be properly made. 

"Q. You had a Wiutoii machine down in front of the hôtel tUls moruiug? 

"A. Yes, sir. 

"Q. With a mud guard on it? 

"A. Yes, sir. 

"Q. Can you tell how far that extends over the wheelï 

"A. That guard goeis down over the wheel. 

"Q. Extends down — curves down? 

"A. Over the wheel. 

"Q. Jt still does not corne down flush with tUe wheel? 

""A. Yes, sir ; clear over." 

The positive testimony as to the projection of the mud guard was 
thus supported by the statement that his présent machine was also 
so constructed, and that this was the proper construction. 

Upon his évidence that both of the machines had this feature the 
actual construction of his présent machine became directly relevant, 
not only to the reason assigned by him in the first answer above 
quoted and to the accuracy of his observation and memory of this 
feature of construction, but to deprive his statement, that the mud 
guard of his présent machine projected in front of the wheels, of 
any effect as a corroboration of his statement as to the construction 
of his former machine. The witness having described the two ma- 
chines as alike in this respect, disproof of his statement as to one 
was directly and logically relevant as tending to disprove the accur- 
acy of his statement as to the other. 

The elaborate discussion of the authorities as to contradiction of 
évidence given upon collatéral matters has no application to the ques- 
tion of the right to contradict a witness as to testimony which bore 
directly upon the matter in issue. 

We fînd no error in the admission of this testimony. 

The judgment of the Circuit Court is affirmed, and the défendant 
in error recovers costs in this court. 

PUTNAM, Circuit Judge. As to the amendment allowed in this 
case, it was çlearly contrary to the settled practice in New Hamp- 
shire, as shown in Parsons v. Shorey, 48 N. H. 550. In each case 
the sheriff had 'made a return of an attachment of real estate. In 
the présent case there was some évidence that there was in fact no 
real estate to be attached. Nothing was said about this in Parsons 
v. Shorey; but this distinction is immaterial, for reasons that we 
need not stop to explain. However, in Brvan v. Ker (decided No- 
vember 20, 1911) 222 U. S. 107, 32 Sup. Ct. 26, 56 L. Ed. — , the 
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Suprême Court gave an efïect to section 948 of the Revised Statutes 
which, contrary to the gênerai rule provided by the statutes of the 
United States, overrules the local practice in the particular to which 
I am referring. This is apparent on turning back to the report of 
the same case in the Circuit Court of Appeals for the Fourth Cir- 
cuit (163 Fed. 233, 90 C. C. A. 179), where the lack of the signature 
of the clerk or deputy clerk to the writ was held not remediable by 
amendment; the court observing, at page 237 of 163 Fed., at page 
183 of 90 C. C. A., that the process issued as it was "had no more 
légal force and conferred no more légal authority than if it had been 
issuod direct from the office of the proctors." It is true that in 
Bryan v. Ker the writ was a judicial writ, and not an original writ, 
as in the case at bar, and also true that the suit was against an offi- 
cer, who is ordinarily protected in the service of process fair on its 
face; nevertheless, the Suprême Court made no distinction of this 
kind. Ail I can do is to reserve for myself the right to show re- 
spect to the wisdom of the learned judges and lawyers who hâve pre- 
ceded us, as illustrated by a continuous, uniform practice from time 
immémorial, to at least such an extent as to in some way protect par- 
ties who might be prejudiced by such an amendment, observing that 
in the présent case no such préjudice arose. 

I will note, also, that it was fortunate in this case that the officer 
did not follow the direction of the plaintiff by amending the writ with 
his own hand, because, under the statutes of New Hampshire, as well 
as of many, if not ail, of the New England states, such an amend- 
ment would hâve rendered the process dead beyond any possibility 
of résurrection. 



NEW YORK, O. & W. RY. CO. et al. v. CORNELL STBAAIBOAT CO. et al. 
(Circuit Court of Appeals, Second Circuit. Deceinber 11, 1911.) 

No. 30. 

COLTJSION (§ 100*) TUG AND TOW LAID UP IN FOG— FAILUEE TO GiVE SlG- 

NALS. 

A tug with 8 bouts in tow In two tiers of 4 boats each, the whole ex- 
tenduig from 250 to 30O feet from her stem, passing down North River 
In the eveniug, on aceount of the dense fog, tied up with her starboard 
slde along the end of Pier 1, North River, the tow traillng downstream 
or perhaps swung somewhat toward the shore by the tide. A helper 
tug tied up outside her where they lay through the night without sound- 
ing any signais. In the morning, the fog still contiuuing, a large lire 
boat lying at a wharf some 600 feet below received an alarm, and start- 
ing up the river near the pier ends came into collision with and sunk 
the outer boat in the rear tier of the tow, which, although she had a 
good lookout, she could not see untll only a few feet away. Held, that 
the tug was In fault for lying with her tow where she did, without giv- 
ing warnlng of her présence to other vessels by signais, and that the 
flre. boat, consideriug the nature of her business, was not in fault. 

[Éd. Note.— For other cases, see Collision, Cent. Dig. |§ 213-215; Dec. 
DIg. § 100.* 

Collision with or between towlng vessels and vessels in tow, see note 
to The John Englls, 100 C. C. A. 581.] 

'For otber cases see same toplc & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty for collision by the New York, Ontario & Western 
Railway Company against the Cornell Steamboat Company and the 
City of New York. Decree for libelant against the Cornell Steam- 
boat Company alone, and such respondent appeals. Affirmed. 

The following is the diagram referred to in the opinion: 




..«.«-r-îii-:^ 



/^_- -O^^v.v, 



«'-oa''r2** 







^^^^ 



382 193 FEDERAL REPORTER 

The following is the opinion of the District Court by Hough, Dis- 
trict Judge : 

On tHe evenlng of Marôh 2, 1910, the Cornell Steamboat Company's tug 
Terry started f rom Forty-Elghth street, North River, wlth a tow of elght 
boats maâe up In two tiers of four each, Intendlng to go Into the East River, 
and there dlstribute the boats at thelr varions destinations. 

It is asserted that at the time of leaving Forty-Elghth stréèt the weather 
was so foggy as to render it unsafe, and tàerefore négligent, to go out at 
nll. I do not thluk the évidence sustains thls allégation. 

By the tlme tug and tow had gotten to Cortlandt street or below, the fog 
liad beeome very dense, and the niaster of the Terry determined to tle up 
for the nlght. Thls he did by laylng the starboard side of his tug against 
the outer end of Pier 1, North River, and runnlng one Une from his forward 
))itts to a pile or cleat on the northerly end of the pier. 

ïhe river face of thls pier is 80 feet wlde. The Terry Is 90 feet long, 
lier master says that he had out two hawsers of between nine and ten 
fathoms from his towing bltts to the starboard and port boats, respeetively, 
in the head tler (other witnesses estlmate the length of thls liawser at as 
imieli as a hundred feet). It is said by the only wltness who testifies deï- 
înitely on the suWect that the distance between the stern of (at least one 
of) the forward boats and the bow of the after vessel was 7 feet. Thls 
seenis an excessive estlmate. But it is fuUy establlshed that the average dis- 
lance from the bow of the head boats to the stern of the ^fter boats was 
rather over than under 200 feet. 

The approxlmate method in which a tow thus arranged and fastened would 
lie at the end of Pier 1 if the tide had run truly at right angles to Pier 1 
îs shown by a dlagrani annexed to thls mémorandum. 

It is, however, asserted on behalf of the Terry that the ebb t^de or cur- 
rent does not run true at thls point in the river, but sets in toward the 
New York shore, as I thlnk would he natural, owlng to the configuration of 
the land, Pier 1 being just above the turu out of the North River into the 
East. 

It is thérefore further asserted by the Terry that her tow tailed in toward 
the New York shore, and so far that the starboard boat in the after tier 
hiy through the nlght sorae 4ô or 50 feet from the end of Pier A. 

It seems to me that the diagram annexed hereto shows that thls was an 
impossibllity, and indeed there coold not hâve been any very great swing 
of thls tow If the Terry's headline was kept taut and her starboard side 
•against the end of the pier; further, any great pressure of the' tide or cur- 
rent tending to set the boats in toward the New York shore would produce 
a dangerous straln upon the port towing hawser and a correspoiiding slack- 
ing on the starboard. In my .ludgment thls tow lay during thls foggy night 
not much out of the position indlcated by the diagram aforesaid. Sorpe tlme 
after the, Terry had niade fast to Pier 1 her helper tug, the Iledges, arrived 
und madè fast alongside of her. Although the fog continued so dense that 
it was not only impossible to navigate, but men on the barges could not see 
the tugs, no effort was made by the Terry to give any sound signais Ihdi- 
catlng the présence of thls tow. It is in évidence and found that Pier 1 is 
an unusual place to tle up tows in any such manuer as thls one was tled 
up. None of the tugmasters called hereln ever tled up there before; and 
that the région between Pier 1 and l*ler A is one of the most frequented and 
dangerous portions of the North River is niatter of common knowledge. 

At 9:04 a. m. of the following morning, the fog still contlnulug as dense 
as ever, the flre boat New Yorker lying at the city's wharf near the Aqua- 
rium, and distant from Pier A between 500 and (iOO feet (in a straight Une), 
recelved an alarm of fire from the corner of Barclay and Greenwich streets. 
The New Yorker is a very heavy boat, capable of niaklng between 9 and 10 
miles an hour, wlth 130 révolutions of her eiigine. She started out wlth her 
englues worklng at 35 révolutions, and 4 flremen and an officer on her for- 
ward deck acting as lookouts. Jlaintalniug whatever speed 35 révolutions 
per minute would glve her, she came in collision wlth the port boat of the 
lifter tier of the Terry's tow, inflic-tlng such damage that the boat sunk in 
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a very short tiine. At this time the fog was so <leiii5e that the flve lookouts 
on the New Yorker did not see the boat they sank untll withln 10 or 32 
feet of It. The pllot of the New Yorker was steering by compass. He ias 
iindertaken to give his compass courses and the times he ran upon theiu 
up to the moment o( collision. The times he gives are ma tiers of estima te 
only. His course exaetly as testlfied to cannot be plotted so as to bring him 
in collision. I am convinced he is in error as to the length of time he rau 
on each course, in that he has greatly overestimated the time. If, however, 
the tow was even approximately in the position indieated by the diagrani 
attached hereto, it was a ijerfectly possible thiug for him to get in colli- 
sion as he did, on the course north magnetic to which he has testlfied. In. 
order to do this, he would hâve been going up the North River very close 
to the plerhead line. That he was a llttle out of his course I hâve no doubti 
and I am equally clear that when he so came luto collision the boat whiejij 
he struck was far outside the plerhead Une and in waters ordiaarily fre- 
quented by those having occasion to vlslt Pler 1 and Pler A. 

The questions raised by thèse facts are whether it was négligent on the 
part of the Terry to fasten her tow when and where she did, and, if such. 
position was permissible, to let it stay there without giving any sound sig- 
nais throughout the extraordlnary fog unanimously testlfied to. and also 
whether it was négligent on the part of the lire boat to be where she was, go- 
ing at such a rate of speed (however slow) that she confessedly could not 
stop withln the distance objects ahead could be seen. 

In my judgment It Is now flrmly established in this circuit at ail events 
that it is the duty of a tug obliged by dense fog to' stop and tie up her tow 
and not able to get wlthin the protection of a slip or basin to give somé 
kind of Sound signal to warn other vessels (even those who are also seeklng 
a port of refuge) of the existence of such an unusual and dangerous ob- 
struction as a raft tow of low lying craft. 

Brown, District Judge, laid a somewhat simllar duty upon a moving tow 
in The City of New York (D. C.) 44 Fed. 693, but such duty was held to 
be in contravention of thç then existing statutory rule in 49 Fed. 956, 1 C. 
C. A. 483. Characteristically he returned to the matter in Hughes v. Penn- 
sylvania Railroad Co. (D. 0.) 93 Fed. 510, and suggested that, if signais 
from the tow were required as a matter of prudence, the duty sUould be 
laid upon the tug, and this judgment was afflrmed in 113 Fed. 02.5, .j1 C. 
C. A. 555 ; the Court of Appeals saying that under such clrcuuistances a tug 
should hâve "stood by (her tow) and sounded signais which would hâve se 
cured their safety." In The McCaldin Bros. (D. C.) 117 Fed. 779. the same 
doctrine was advanced. In The Raleigh (C. C.) 44 Fed. 781, Wallace, .T.. 
suggested that the helper tug might hâve been required "to station herself 
where the fog signais from that vessel would be serviceable." T]ie matter 
was also considered in The Kennebec, 108 Fed. 300, 47 C. O. A. .".39, iu the 
Circuit Court of Appeals. In that case, however, the tug which had left a 
tow in an extremely exposed position in a fog was not a party to the cause. 

Whlle, therefore, there is ample authority for requiring notlflcatlon of the 
dangerous présence of her tow from a tug, it is not so easy to deduce from 
the cases exaetly what should be done. In my judgment what ought to be 
done wlll vary wlth almost every case, but in this Instance I am of opinion 
that the means were at hand ror a most effectuai and lawful method of 
warning approaching vessels. The Hedges lay alongslde the Terry ail night, 
wlth nothlng to do. If she had m'ade fast to the end of the tow and sound- 
ed her bell, she would In my judgment hâve been practlcally at an anchoi-, 
and therefore entitled to sound à bell, and such sound if glven would cer- 
talnly hâve been heard by the watchmen on the New Yorker, which through- 
out the night lay not more than 600 feet away. For thèse reasons, I coii- 
sider thé Terry at fault. 

So far as the flre boat is concerned. If to her is to be applied the strict 
rule regarding navigation in a fog (above noted), she too is at fault. Yet 
she was going as slowly as she could go and get anywhere, and her duty 
to go out even in such a fog as this Is far more pressing and important than 
that lying upon a ferryboat and so often expounded in the cases. 
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In œy opinion, If the New Torker had been a commercial boat, she ougM 
net to bave gone ont at ail, but, belng what she is, she was justifled lu go- 
Ing out. She was navigated with as great caution as the clrcumstances of 
her occupation permitted, and she was entltled to shave closely along the 
plers. It Is quite clear that there would bave been no collision had any 
klnd of signal been given from, or on behalf of thls tow, and under snch 
clrcumstances I entlrely agrée with Coxe, J., in bis concurrlng opinion in 
City of New York v. Steam Dredge No. 1, 180 Fed. 969, 104 O. C. A. 125, 
and bold the flre boat blameless. 

The libelant wlU take a decree with costs agalnst the Cornell Steamboat 
Company, and the Ubel as agalnst the dty wlU be dismlssed, also with costs. 

Amos Van Etten, for appellant. 

Archibald R. Watson, Cofp. Counsel (G. P. Nicholson, of counsel)^ 
for City of New York. 
Peter Alexander, for libelant. 

Before LACOMBE, COXE, and WARD, Circuit Judges.' 

PER CURIAM. We agrée with Judge Hougli for the reasons 
given by him that the respondent was solely at fault, and this whether 
the tow was hanging from Pier 1 straight down the river, as he found, 
or was swung in by the freshet current toward Pier A, as. the respond- 
ent contended. It was not in a slip in either case but in waters 
which the fire boat had a right to use. 

Decree affirmed, with interest and costs. 



WITT.IAîrS SOAP CO. et al. v. J. B. WILLIAMS ROAP CO. 

(Circuit Court of Appeals, Seventh Circuit., April 11, 1911. Eehearlng 
Denied July 27, 1911.) 

No. 1,692. 

Trade-Marks and Tradk-Names (§ 73*)-:-Familt Name— Use — ^Déception 
of publio— injunction. 

Complalnant owned an old and well-known business, originated In 
1845 under the name of the J. B. Williams Soap Company, for the manu- 
facture and sale of "Williams soap." In 1895 certain persons by the 
name of Williams engaged lu the manufacture and sale of soap. Thls 
flrm was afterwards incorporated, and the name changed to the Williams 
Soap Company ; the original Wllliamses selling their Interésts to others. 
Défendant, havlng sold Its soap under labels Imitating those used by 
complalnant, on complalnant's protest, «greed to Ëease such imitation, 

but refused to cease uslng the name "Williams" as a part of its cor- 
porate name. Held that, though a family name llke Williams cannot be 
exclusively appropriated by any one, yet défendant was not entltled to 
use the same so as to defraud the public, and hence complalnant was 
entltled to an Injunctlon restraining defendant's use of the word "Wil- 
liams" In any of its soap brands, labels, packages, and advertisements. 
either In a, corporate name, or In the name of any business concern, or 
as an Indlvldual name or In any manner, wlthout distinguishing it from 
complalnant's name and complalnant's product. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names. Cent. 
Dlg. i 84; Dec. Dlg. § 73.* 

Use of corporate and flrni name as trade-mark or trade-name. see notes 
to R. W. Eogers Co. v. Wm. Rogers Mfg. Co., 17 C. 0. A, 579; Eatli- 
relner'g Malzhaffee Pab, v. Pastof Kneipp Med- Co., 27 0. O. A. 357,] 



•For other cases see same toplc & i nvmbeb In Dec. & Am. Dig». 1907 to date, & Rep'r Indixea 



WILLIAMS SOAP CO. V. J. B. WILLIAMS SOAP CO. 385 

2. Teade-Maeks and Trade-Names (§ 91*) — Injunction— Défendants. 

Where the intlividual défendants, in the use of a family name, whicli 
was a part of the name of a corporation to whieh they had succeeded, 
and whlch use was an Infringement on eomplainant's rlght to use the 
same name in its business, did not act as mère agents of the corporation, 
the corporation instead being a mère Instrument in their hands, they 
were proper parties to a suit to restrain such use. 

fEd. Note. — For other cases, soe Trade-JIarks and Trade-Names, Cent. 
Dig. § 101 ; Dec. Dig. § 91.*] 

Appeal f rom the Circuit Court of the United States for the District 
of Indiana. 

Suit by the J. B. Williams Soap Company against the Williams 
Soap Company and others. Decree for complainant, and défendants 
appeal. AfRrmed. 

Charles T. Hanna and Thomas A. Daily, for appellants. 
V. H. Lockwood, for appellee. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

BAKER, Circuit Judge. Appellants were enjoined from using in 
any of their soap brands, labels, packages, and advertisements the 
Word "Williams" — ■ 

"either in a corporate name, or in the name of any business coneern, or as 
an individual name, or in any manner, without distingaishing such %vord from 
the eomplainant's name and the eomplainant's products and advertising inat- 
ter by adding to the word 'Williams' some other word or words, whlch shall 
mot be merely a Christian name, or by joinlng with the printed corporate or 
business name such printed words as will say in effect that the soap desig- 
nated or referred to by such other printed words is not the soap manufactured 
by the J. B. Williams Company of Glastonbury, Conneeticut." 

Appellee is owner of an old and well-known business at Glas- 
tonbury. The shaving-soap part of the business dates back to 1845. 
The évidence is that toilet soaps were added at least as early as 1885. 
On soaps, wrappers, cartons, boxes, and in ail advertisements the word 
"Williams" has always been conspiçuously displayed. For 50 years 
the products hâve been popularly known as "Williams Shaving Soap" 
or "Williams Soap," and the company as "Williams Soap" Company. 
The name is of great value, and appellee has always endeavored to 
protect it. 

In 1895 one Whitney and one William Williams, as Whitney & 
Williams, began a soap business at : Indianapolis, Ind. George, a 
brother of William, soon bought out Whitney, and the business was 
continued as Williams Bros. In, 1899, this firm was succeeded by the 
William Williams Soap Manufacturing Company, a corporation. In 
1902-03 the appellants S. F. and J. M. Daily bought ail of William 
Williams' stock and ail of George's except nine shares. George re- 
mained as superintendent till Octoher, 1903, when he ceased to hâve 
any part in the management, and in October, 1904, sold his last share. 
In May, 1904, the corporate name was changed to the Williams Soap 
Company. From the time of Williams Bros, to the présent the pubr- 

•For other cases see same toplc & f numbbb la Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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lie and custbmers hâve ref erred to the factory or company as the 
"Wiïliatns Soap Factory" or "Williams Soap Company." 

About June, 1904, appellants put forth a brand of shaving soap in 
a carton which in size, color, and gênerai appearance was quite sim- 
ilar'to à carton of complainant's. The resemblance was not intended. 
After remonstrance of appellee, appellants changed the size and color, 
and quit sénding out the first design. 

In 1903, after the Dailys were in control, they put îorth a brand, 
"Genuine Antiseptic Shaving Soap, Manufactured by Williams Soap 
Co." This was a f raudulent imitation of appellee's oldest label. The 
Dailys were familiar with appellee's label. They approached it in size 
and color, and their use of "Williams Soap Co." without name or lo- 
cation of the actual makers was particularly deceptive. On June 23, 
1904, appellants shipped their last order of this brand, and thereafter 
discontinued the sale. 

Prior to August, 1904, appellants had used the word "Williams" 
as part àî the name of brands of toilet soap, for instance, the brand 
"Williams Antiseptic Tar Soap." On appellee's complaint in August, 
1904, appellants discontinued such use. 

Soap of appellants was sold by retailers, who stated to the pur- 
chasers that the soap was the much-advertised Williams Shaving 
Soap, the kind that barbers use. 

By conférences and correspondence extending from August, 1904, 
to April, 1905, appellee endeavored to secure protection of its rîghts 
without suit. The end was that, while appellants admitted they had 
no iright to use "Williams" as the name, or as a part of the name, of 
a brand of soap, they insisted that no wrong had been done in taking 
or using the name, "Williams Soap Company," and theref ore intended 
to use the name in the future as they had in the past. 

Appellants, before suit was brought, ceased to imitate labels and 
abandonéd the word "Williams" as the name, or as any part ôf the 
name, of a brand of soap. The quitting was under circumstànces 
which indicated that those offenses would not be repeated,. Uriless, 
thérefore, thé'use and the threàt to continue the use ôf the name "Wil- 
liams Soap Company" were wrbngful, an injunctîon would; not' be 
justifiable. Kennicott Co. v. Bain, 185 Fed. 520, 107 C. C; À. 626;; 

[1] A family name, Hke Williams, cannot be exclusively appropfi- 
atèd by any one. Others, of the same name, may use it in aJl legîti- 
mate ways. Donnell v. Herring-Hall-Marvin Safe Co., 208 Ù. S. 267, 
28 Sup. et. 288, 52 L. Ed; 481 ; Herring-Hall-Marvin Sâfe Co. v. 
Hall's Safe Co., 208 U. S. 554, 28 Sup. Ct. 350, 52 L. Ed: 616. 
Therèfore, appellants sày, the Iiidianapolis Williamses had the right 
to go irito the soàp' business and to use theii" name in connection there- 
wîth. That is so, provided their usé bf the name did not carry a 
f aise impression. When the Indianapolis Williamses had their làst 
say, they put theîir nanie in thé corporate title, William WilliàrnsSôàp" 
Manu facturing^ Company. ' Whether that act of theirs was an! iii- 
fringement of cbihplainarit'à i-ights is riot very materîal now. The 
Dailys obtained control of that corporation in 1903. Although ho 
person by the name of WiUiams had any voice in the management 
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after Apfil, 1903, the Dailys were entitled to maintain the name and 
good will of the corporation into which thty bought. Chickering v. 
Chickering & Sons, 120 Fed. 69, 56 C. C. A. 475. But they had no 
Personal, right to the name WilHams. Their change of the corporate 
title to the Williams Soap Company is explained, on this record, not 
by any désire of men engaged in business to use their family name 
therein, nor by any necessity of changing the name in order to pré- 
servé the good will of the establishment, but by an intent to avail 
themselves of the réputation attaching to "Williams Soap." Th,e in- 
tent involved in the imitation of the yellow label and in the use of 
the Word "Williams" in the names of toilet soaps is too obvious for 
-comment. Repentance and reform may hâve limited the remedy that 
was needed by way of injunction, but the offensive acts remain as 
applicable évidence of the intent involved in the Dailys' change of 
the corporate name. They knew that in popular phrase their Com- 
pany was referred to as the Williams Soap Company. They knew 
that such was not the name of their company, but that "Williams 
Soap" was the name of appellee's product. If, therefore, they shoukl 
put "Wilhams Soap Company" on their product, retailers could sell 
it On the réputation of "Williams Soap." And so they used "Wil- 
liams Soap Company" on the fraudulent yellow label before they 
accomplished by the necessary légal procédure the change of corpo- 
rate name. But with the fraudulent imitations of cartons and labels 
ont of the way, the use of "Williams Soap" as the name of the ap- 
pellant company bas ail the effect of a falsehood. The public woukl 
be likely to believe that "Baker's Chocolaté" Company, "Hall's Safe" 
Company, "Williams Soap" Company, "Bâtes Numbering Machine" 
Company, were respectively the makers of those well-known products, 
if no explanations were niade. Bâtes Mfg. Co. v. Bâtes Numbering 
Mach. Co. (C. C.) 172 Fed. 892. 

[2] The Dailys were properly made défendants. They were not 
acting as mère agents of a corporation. The corporation was rather 
an instrument in their hands. 

No error was committed in ordering an accountiug. Repentance 
does not satisfy the damages. 

The decree is affirmed. 



ETRE-SHOEIIAKER, Inc., v. BUFFALO, R. & P. R. CO. 

(Circuit Court of Appeals, Third Circuit. Februai'y 3, 1012.) 

No. 1,558. 

1. CoNTBACTS (§ 283*) — Stipui-.wion for Abbitration— Prejiaturk Suit. 

Where a eontract between a construction company and a rallroad 
provided that in order to prevent lltigation or dispute, and to provide 
for tlie prompt settlemcnt of ail questions tliat miglit arise relatlug to 
the exécution of the work provided for by the agreement, and to the 
measurement, classification, and estimâtes for the same, It wa.s therel)y 
mutually agreed that the décision, arbltrament, classiflcation, aud esti- 
mâtes of the railroad'S chief engineer should be final and eonclusive 
as to both parties, a suit brought by the construction company for l]reach 

•For otiiar cases see same toplc & | nvmeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexer 



, I of tbe contract before an artitrament of the cMef engineer was pre- 
niature. 

[Ed. Note.— For other cases, see Cbntraets, Cent. Dlg. §§ 1290, 1291, 
1303, 1304 ; Dec. Dig. § 285.*] 

2. CONTBAOTS (§ 285*) — STiPincATioN FOB Abbitbation— Premattjkk Suit— 

Bffect. 

Wiiere a construction Company and a railroad had agreed that dis- 
putes as to the wqrk should be arbitra ted by the rallroad's chlef en- 
gineer, a suit brought by the construction eompany for breach of the 
contract before he had an opportunity to act dld not afCect hls pow- 
er as arbltrator. 

[Ed. Note.— For other cases, see Contraets, Cent. Dlg. §§ 1290, 1291, 
1303, 1304; Dec. Dlg. § 285.»] 

3. CoNTBACTs (I 285*) — Stipulation fob Aebiteation— Disqualification oit 

Abbitbatob. 

The faet that when such suit was brought the ehlef engineer signed 
and swore to the rallroad's affidavlt of défense dld not disquallfy him 
from thereafter acting as arbltrator. 

[Ed. Note.— For other cases, see Contraets, Dec. Dig. § 285.*] 

4. CoNTRACTS (§ 284*) — Stipulation fob Abbitbation— Construction. 

A contract providlng that the décision, arbltrament, classification, and 
estimâtes of the chief engineer of one of the parties should be final 
and conclusive as to both parties dld not mean the person who fllled the 
position when the contract was entered Into, but the person who was 
chief engineer when the décisions contemplated were made. 

[Ed. Note. — For other cases, see Contraets, Dec. Dlg. § 284.*] 

In Error to the Circuit Court of the United States for the Western 
District of Pennsylvania. 

Action at law by Eyre-Shoemaker, Incorporated, against the Buf- 
falo, Rochester & Pittsburgh Railroad Company. From a judgment 
of compulsory nonsuit, plaintiff brings error. Affirmed. 

Thomas S. Butler and Watson & Freeman, for plaintiff in error. 
Stone & Stone, for défendant in error. 

Before GRAY, BUFFINGTON, and LANNING, Circuit Judges. 

BUFFINGTON, Circuit Judge. In this case Eyre-Shoemaker, 
Incorporated, a corporation of Delaware, brought suit against the 
Buffalo, Rochester & Pittsburgh Railroad Company, a corporation 
of Pennsylvania, to recover upon a railroad construction contract. 
At the termination of the plaintiff's case, the court granted the de- 
fendant's motion for a compulsory nonsuit, and on its refusai to take 
the same off plaintiff sued out this writ. 

The case turns on the construction of that clause of the contract 
which provides: 

"In order to prevent lltigatlon or dispute, and to provide for the prompt 
settlement of ail questions that may arise relating to the exécution of the 
work provjded for by this agreement, and to the measurexoent, classlflca- 
tion, and estimâtes for the same, it Is hereby mutuaUy agreed that the dé- 
cision, arbltrament, classification, and estimâtes of the chief engineer of 
this Company shall be final and conclusive to both parties." 

Ail of the claims involved in this suit, including extra work, com- 
pensating extensions for delay, change in plans, etc., grew out of the 

•For oUier cases see sanje topic & § kumber In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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exécution of the contract which provides for their ascertainment. 
While attempts were being made to settle thèse claims, the plaintiff, 
without obtaining any final certificate of the chief engineer, brought 
this suit. In that respect. the contract provided for monthly payments 
on certificate by such engineer, less 10 per cent, reserved until com- 
pletion of the contract — ■ 

"wlien the sakl pereentage so retained, togetlier wlth the balance due on 
the final estimâtes, shall be paid by the company, upon the certificates of 
the Company 's chief engineer that tlie whole worlv provided for in this con- 
tract is eompleted and acceptably linlshed withiu the time specified." 

After suit brought the chief engineer, after notice to both parties, 
proceeded to arbitrate and adjudge ail matters in dispute, including 
the claims in this suit, and awarded the plaintifï sorne $41,000, which 
sum the défendant company stood ready to pay, but plaintifï declined to 
receive. The case turns on the question whether liability by suit on 
the contract depended on the initial arbitrament of the chief engineer 
as provided for in the contract itself. 

[1] The power of parties to a contract to create their own exclu- 
sive tribunal for the arbitration of their différences is unquestioned, 
and such arbitration contracts are upheld by the law of Pennsylvania. 
Conneaut Co. v. Pittsburgh Co., 225 Pa. 596, 74 Atl. 620. So, also, 
where parties contract that no payments shall be made until a desig- 
nated agent ascertains and certifies that the work is done, such cer- 
tificate, in the absence of fraud, gross mistake, or a failure to exercise 
honest judgment, is a condition précèdent to enforcinç payment by 
suit. Sweeney v. United States, 109 U. S. 618, 3 Sup. Ct. 344, 27 
L. Ed. 1053 ; Brown v. D«cker, 142 Pa. 640, 21 Atl. 903. 

We think the contract in this case unmistakably shows the purpose 
of the parties to constitute the chief engineer of the railroad the sole 
arbiter of ail questions growing out of the exécution thereof. .The 
language is clear and inclusive. The announced purpose of their con- 
tract was "to prevent litigation or dispute" and "to provide for the 
prompt settlement of ail questions that may arise." The scope of 
such action was stated to be questions "relating to the exécution of the 
work provided for in this agreement." It also covered "the measure- 
ment, classification, and estimâtes of the same," and it was "mutually 
agreed that the décision, arbitrament, classification, and estimâtes of 
the chief engineer of this company shall be final and conclusive to 
both parties." Not only is such the case, but several other parts of 
the agreement singly and unitedly point to the engineer as the tribunal 
to settle ail questions under the contract. Touching that matter it 
was aptly remarked by the court below : 

"Other provisions of the contract between the parties, showlng the rela- 
tion of the chief engineer ta the work, could be referred to, if it were nec- 
essary. There is, however, sufticient in what bas been shown above to 
show that the provision for payment by the défendant for the worlf is so 
Interwoven and correlated with the provisions for arbitrament by the chief 
engineer that it should not be held that they are severable In their na- 
ture, as urged by plalntiff's counsel." 

Such being the case, it follows that any suit would be prematurely 
brought on the contract that was instituted before, or without regard 
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to,.'the arbitrament of the chief engineer, as provided for in the con- 
tract itself. We see nothing in the proofs or offers to constrain the 
court to rule otherwise. 

[2] There is no suiggestion that the arbitrator refused to act, or 
unduly delayed acting. Consequently the plaintiff, by bringing suit 
before he had an opportunity to act, could not affect the power of 
the arbitrator. Conneaut v. Pittsbufgh, supra. 

[3] The fact that when such unwarranted suit was brought the 
chîeif engineer signed and swore to thé affidavit of défense of the 
Company did not disqualify him from thereafter acting as an arbitra- 
tor. Barclay v. Deckerhoof, 171 Pa. 378, 33 Atl. 71. The contract 
itself nîadë him the person to inspect and keep account of the work, 
and it was particularly his corporate duty, above ail other officers of 
the Company, to ver if y a statement of what work had been done un- 
der the contract. 

The offers to prove f raud on his part in making the award disclose 
no such spécifie acts of commission or omission as would invalidate 
the award. The court rightly overruled the offers. Conneaut v. 
Pittsburgh, supra. Indeed, an examination of the award shows the 
utmost fairness on his part, and his allowance to the plaintiff in his 
filial award of some $41,000, or $5,000 more than he stated in the 
affidavit of défense, shows not only his unprejudiced feeling toward 
the plaintiff, but his willingness to revise and, if necessary, correct 
his prior estimate. 

[4] So, also, the objection that the chief engineer had no, power 
to act, because he was not the person who filled that position when 
the contract was made, is without merit. The désignation in the con- 
tract, "it is hereby mutually agreed that the décision, arbitrament, 
classification, and estimâtes of the chief engineer of the company shall 
be final and conclusive to both parties," was not of any particulàr 
person, but of the one who filled such ofiîce when the décisions con- 
templated were made. Conneaut v. Pittsburgh, supra. 

Finding, therefore, no error in the record in the above matters, 
or in any other regard, the judgment below is affirmed. 



' J. F. EOWLEY CO. T. ROWLET.t 

(Circuit Court of Appeals, Third Circuit. February 17, 1012.) 

No. 86 (1,565). 

1. Teade-Mabks and Tbade-Names (§ 98*)— Unfaie Compétition— Accotjnx- 
ING— PîîoriTS. 

Wtiere unfalr compétition consista In tlie use of a trade-mark In fraud 
of complainant's riglits, afflxed to or covering packages sold by défend- 
ant, complalnant Is not bound to stiow the amount defendant's profits 
were actually enhanced by bis unlawful use of the trade-mark, but is 
entltled to recover by way of damages the whole profit realized by de- 
fendant from the sale of articles under color of the infrlnging trade- 

*For other casea see same toplc & i ntimbeb In Dec. & Am. Dtgs. 1907 to date, & Rep'r lodexa* 

t Rebearing denled. 
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tnai-Iî, iinder tbe rule that tlie Infringer cannot conjplain, as be is suf- 
fering the conseriucnees of bis own wrong. 

[Ed. Note.— For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig, § 112: Dec. Dlg. § 98.*] 
2. Tuade-Marks .\xd Tiîade-Xames (§ 08*) — Ùnfair Compétition— Remédies. 

In a suit for nnfair compétition, an accounting of profits will uot 
Ue ordered, wliere aii iiijunctioix will satisfy the substantial equities of 
the case. 

[Ed. Note.— l'or other cases, see Trade-Marlcs and Trade-Names, Cent. 
Di«. § 112; Dec. Dig. § 98.» 

TJnfair compétition in use of trade-marlj, see notes to Scheuer v. Hui- 
ler, 20 C. C. A. 165 ; Lare v. Ilarper & Bros., 30 C. C. A. 37G.] 

Appeal from the Circuit Court of the United States for the West- 
ern District of Peiînsylvania. 

Action by the J. F. Rowley Company against E. H. Rowley. From 
a decree awarding noininal damages in a suit for unfair compétition, 
complainant appeals. Affirmed. 

See, also, 171 Fed. 415, 96 C. C. A. 371. 

Frank Ewing, for appellant. 
J. H. Roney, for appellee. 

Before GRAY, Circuit Judge, and BRADFORD and YOUNG, 
District Judges. 

GRAY, Circuit Judge. This is an appeal from a decree entered 
by the Circuit Court for the Western District of Pennsylvania, over- 
ruling exceptions to a master's report on an accounting, and con- 
firming said report. 

A suit in equity was brought in the court below by the appellant, 
alleging unfair compétition by the appellee in the use of the name 
"Rowley" in the manufacture of artificial legs, the name "Rowley" 
being also the surname of the appellee. After hearing, the court 
granted an injunction, restraining the appellee from the use of the 
name "Rowley" in any manner in connection with the sale and manu- 
facture of artificial legs. From this decree an appeal was taken to 
this court, and by it the case was remanded to the court below, with 
instructions to modify the decree, so as not to absolutely prohibit the 
use of the name "Rowley," but allowing the use of that name with 
initiais, provided that an explanation was attached thereto. 161 Fed. 
94, 88 Ç. C. A. 258. In conf orrnity to this instruction, the court be- 
low refpfmed its decree by granting a perpétuai injunction — 

"'against the défendant, his agents, employés, servants or by any oije act- 
ing on his behalf, restraining hlm and them from making and selling any 
artificial limbs in Imitation of the goods made and sold by the plaiutlff, In 
whtch the dress, covering, or appearance is such. that It would likely de- 
ceive the public or prospective purchasers ; from mailing letters or clrçulars 
such as wQuld deeeive the ordinary purchasers into believing that the de- 
f endant's goods were -the plaintifE's goods ; from the use of the name 'Row- 
ley' wlthout initiais in any manner whatsoever in the manufacture or sale 
of artificialllmbs; from the use of the name 'Rowley' with initiais in any 
manner whatsoever in the manufacture and sale of artificial limbs, unless 
In each and every instance In which the name is so used, it is accorapanied 

*For otber caaës see same topic & i numbeb la Dec. & Am. Dlgs. 1907 to date, & Bep'r Indexe* 
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by- expianatory words sufflcient to clearly disOnguish the goods manufac- 
turéd from the goods of the complalnant. And it Is further ordered, ad- 
judged and decreed that the plaintilï recover from the said défendant the 
damages sustalned in or by reason of unfair compétition, and also profits 
galaed and savlngs made or realized by the défendant by reason of unfair 
compétition so practlced, and that this cause be referred to H. D. Gamble, 
master, to take, state and report an account of damages and profits under 
and in accordance with this decree. And it Is ordered that the costs of the 
case, including the costs of accounting, be divided between the parties." 

From this decree the appellant, as défendant below, again took an 
appeal to this court, complaining that the court below, in making the 
decree, had hot conformed to the letter or spirit of thé former décision 
of this court. This court, however, being of opinion that the court 
below in its decree had conformed to both the letter and spirit of the , 
instructions givèn by this court, in reitranding the case, afhrmed the 
said decree as êntered. 171 Fed. 415, 96 C. C. A. 371. 

In accordance with the decree thus afBrmed, that the plaintiff re- 
cover from the said défendant the damages sustained iîi or by reason 
of said compétition, and also the profits gained and savings made or 
realized by the défendant, by reason of unfair compétition, référence 
was made to a master to take, state and report damages and profits 
in accordance with the decree. The matter then went befôre the mas- 
ter, and évidence was taken upon the question of an aCCountirig of 
damages and profits. The master, among other things, reported: 

"Oomplainant has not offered any proof upon this accounting to shôw 
that any one purchased artlflcîal legs from the respondent, supposing thetn 
to be the goods of the complainant, or that any sales were lost to complain- 
ant by reason of the alleged unfair compétition of respondent, other tUan 
might appear in the original record." 

He theref ore finds and so reports, as f ollows : 

"Upon the whole case, the master Is unable to flrid such évidence of mls- 
representatlon, déception or unfair compétition as \Vould justify other than 
nominal damages, and therëfore awards damages in the sum of one dollar." 

Exceptions were filed to the master's^, report, and after hearing the' 
same, the court below sustained the findings of the master and entered 
a decree accordingly. From this decree the présent appeal is taken. 

fi] The gênerai rulç undoubtedly is that, on such a référence in a 
case of unfair compétition,, it is the duty of the master to fairly take 
an account of profits realized by the défendant upon ail articles or 
goods manuf actured or sold by him under the conditions of unfair 
compétition, as established by the decree of the court. Where the 
uiiïair compétition consists in the use of a trade-mark in fraud of 
Qomplainant's rights, affixed to or covering articles or packages sold 
by the défendant, complainant is entitled, by way of damages and 
compensation for the wrong inflicted ùpon him, to the whole profits 
realized by the défendant from the sale of articles under color qi 
the infringing trade-mark. As it is generally impossible to discrirhr 
inate between sales made by reason of the déception worked by the 
infringing trade-mark and of those not so nlade, courts hâve required 
that the whole profits shbuld go to the complainant. The infringer 
in such cases has no ground of complaint that he is thus sufïering the 
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conséquences of his own wrong. Where, however, as in this case, the 
unfair compétition consisted in the use of the defendant's own name, 
"Rowley," upon letter heads and advertising circulars, in such man- 
ner as would make it likely to give the impression that the défendant 
was the original manufacturer of the "Rowley" leg, there is not the 
same reason for supposing that each article is sold by reason of un- 
fair compétition, as in the cases where trade-marks proper are affixed 
to each article offered for sale. 

[2] Courts will refrain from ordering an account of profits where 
an injunction will satisfy the substantial equities of the case. Where, 
however, an accounting of profits has been ordered, the master, in ex- 
ecuting the référence under such an order, should conform to the 
gênerai rule as above stated. His duties are ministerial and not 
judicial. In the présent case, the master has taken a différent view 
of the duty imposed upon him by the order of référence, and held 
that no profits should be taken into the account, except vipon those 
sales which the complainant was able to show had been effected by 
reason of the déception practiced by the défendant. 

If the gênerai rule as to an accounting for profits was thought to 
bear hardly upon the défendant, application should bave been made 
to the court upon a proper showing for a modification of its decree 
in this respect. The court below has, however, overruled the excep- 
tions to the master's report and has thus practically amended its own 
decree. 

As we are of opinion that the injunction decreed by the court below 
satisfied the equities of the case, and does justice between the parties, 
and gives the complainant, under the circumstances, ail the relief to 
which he is entitled, we abstain from interfering with the action of 
the court below and affirm the order appealed from. 



JACOBS V. BALLANTINE BREWERIES CO. 

In re KELIHE'R. 

(Circuit Court of Appeals, First Circuit. Februai-y 14, 1912.) 

No. 949. 

1. Bankbuptct (§ 314*) — Claims— Sale— Illegality— Intoxicatinq Liqucks 

BUBDEN OF PrOOF. 

One wlio pleads illegality of the eontract as a défense against an 
action for the priée of intoxicating liquors bought by and delivered to 
him has the burden of proving that the sales vvere in fact illégal by 
the law of the place where they were made, which burden rests on tbi' 
buyer's trustée in bankruptcy, objecting to a claim for liquors sold to 
the bankrupt on the ground that the sale was illégal. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 814.*] 

2. Intoxicating Liquobs (§ 329*) — License— Fokm— Pebson Licensed— De- 

scription. 

Kev. Laws Mass. c. 100, § 1, provides that no person shall sell in- 
toxicating liquors without a license ; • and section 10 states how licenses 
may be granted, and after providing in what cities and towns and by 

*For otlier caises see same topic & S nvmbsb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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whom they inay be granted, and how every Ucense shall be signed, and 
for the record thereof, directs that It shall name tUe person Ucensed. 
It was the custom of the Ucensing board of Bostoa to Insert in lleensea 
to corporations the names of two or three indlvlduals wlth whom it 
might more convenlently deal, and in pursuanee of thls poUcy, on the ap- 
plication for license by the "Ballantlne Brewerles Company," a lieense was 
issued to "Charles Bradley and Frank H. Adams as Ballantlne Brew- 
erles Company"; Bradley belng the président and Adams an employé 
of the corporation. Held, that such license did not authorize the in- 
dlvlduals to sell llquor Independeut of the corporation, and hence sales 
niade by the corporation were not illégal, as unauthorized. 

[Ed. Note. — For other casés, see Intoxicating Liquors, Cent. Dlg. §§ 
474-481 ; Dec. Dlg. § 329.*] 

, Appeal from the District Court of the United States for the Dis- 
trict of Massachusetts. 

In the matter of bankruptcy proceedings of William J. Keliher. 
A claim of the Ballantine Breweries Company for intoxicating liq- 
uors furnished to the baiikrwpt having been objected to by the trus- 
tée, and such objections having been overruled, a pétition for review 
was heard by the District Court, where the referee's order was af- 
firmed, from which the trustée appealed. Affirmed on opinion of the 
District Court. 

The opinion of the District Court, per Dodge, District Judge, on 
the pétition for review of the referee's order allowing the claim of the 
Ballantine Brewerîes Company, was as foUows: 

The creditor is a corporation nnder the laws of Massachusetts. Its 
proof of claim. sworn to November 9, 1909, and flled with the référée No- 
vember IG, 1909, is for merchaudlse delivered to the bankrupt. Schedules 
are aunexed whleh show the mei'chandise to hâve been béer and aie de- 
livered to the bankrupt on varlous dates between January 1, 1908, ahd 
May 1, 1909. Thèse deliveries appear to hâve been made upon a running 
account, items of ci\sh pald from time to time by the bankrupt are cred- 
ited, and the balance shown as due at the time of proof for béer is {pl20, 
for aie $1,147.50, which, wlth an item of $35 cash pald for Insurance pre- 
nilmn on the bankrupt's account, makes the total amount for which the 
claim was proved. 

Neither the delivery of the merehandise nor the amount chargeable there- 
for is in dispute. The only ground for disallowance virged by the trustée Is 
that the sales of intoxicating liqpors upon which the claim , is based were 
illégal. 

[1] lie who sets up illegality of the contract as his défense against an ac- 
tion for the price of intoxicating liquors bought by and delivered to. him 
ha'g'' me burden of provlng that the sales were in fa et illégal by the lâw 
of the plac^ where they were made. Wilson v. Melvin, 13 Gray (Mas.s.) 73 ; 
Portsmouth, etc., Co. v. Smith, 155 Mass. .100, 28 N. E. 1130. The same 
burden which would hâve been upon the bankrupt, had he raised thls dé- 
fense, Is ilpon the trustée. The oiily respect wherein thèse sales are eon- 
tended to hàye been illégal is thé, alieged want of a sufHclent license to the 
créditer to sèll liquors imder the ïaw's of Massachusetts. 

[2] As is not disputed, a licepse, had been isstied by the proper authorities 
for the City of Boston, in which City ail the sales wére made, to i"Charles 
Bradley and Frank H. Adams as- Ballantlne Breweries Company/? , TWs 
license (whether sufflcient or not in every respect) was in force durlng the 
time thèse sales were made, it was otherwise sufflcient to prevent them 
from' belng regardeid as illégal, aud thé ouly defect claiujed to exist in it 
Is that it does not license sales by the "Ballantine Breweries Company," 

*Iis»r otUer-cBsesgee aame topic-& § unMBBR in Dec. & Ai».:lîigs. 19P7 to date, &,Rep'r;Iaâexes 
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which is the creditor's corporate name. By Rer. Laws Mass. c. 100, S 1, 
no person Is to sell intoxicating liquors except as authorlzed by license. 
Section 10 provides how licenses shall be granted. After providlng In wtiat 
clties and towns, and by whom, licenses may be granted, and bow every 
license shall be signed, and for recording It, the section directs: "It shall 
name the person llcensed." There are no further directions aa to the 
form or manner In which such person shall be named. Annexed to the pé- 
tition for review is a copy eorrespondlng in every respect, except the dates, 
to the license or licenses hère In question, which may be referred to. 

A statement of (acts agreed by the parties at the hearing before me may 
also be referred to. From this it appears that the créditer had done busi- 
ness for eeveral years, under Its name of Ballantine Breweries Company, 
at a place of business leased by it in its name, that Charles Bradley, above 
mentloned, was its président, and Frank H. Adams an employé. The flnd- 
Ing of the référée that it is the custom of the licensing board for Boston 
to insert in its licenses to corporations the names of two or three Indivld- 
nals, with whom it may mote eonveniently deal as persons, and to whom 
It may send notices, is not disputed; and, there belng no question that 
the license correctly describes the premlses In which the llcensed business 
was to be carried on, there Is no dispute that the premises belonged to or 
were controUed by the Ballantine Breweries Company, and no one else. 
'I am Unà'ble'to believe that thèse facts require me to flnd that the busi- 
ness carried on by thls créditer. In the course of which thèse sales were 
made, ,was belng lUegally carried on for want of a sufBclent license. The 
license certainly names the creditor corporation. If it also namës Bradley 
and Adams, It does not so name them as to Indicate that they, or either of 
them, were llcensed to sell llquor Independently of the Ballantine Breweries 
Company. In connection with the facte agreed, it would be possible to read 
the quoted words ia which the licensee Is named in a variety of ways, but 
not, as It seems to me, in any such way as to Indicate that any one Inde- 
pendent of or not connected with the creditor corporation was beUig llcensed. 
In Connecticut Breweries Co. v. Murphy, 81 Conn. 145, 70 Atl. 450, the li- 
cense did not, as the refereé points out, purport to license the corporation 
which made the sale in any form of words. The person whom it did name 
could bè OMinected with that corporation only by extrinslc évidence. 

The.order of the référée aUowlng the claim is approved and afflrmed. 

Joseph B. Jacobs (Jacobs & Jacobs, on the brief), for appellant. 
James R. Murphy, for appellee. 

; Before. COLT, Circuit Judge, and ALDRICH and BROWk, Dis- 
trict judges. : : . 

PïiR-,CtjRIAM. 'We find no errdr in thé judgment of the District 
Court, and are satisfied with the reasoning and conclusion of the Dis- 
trict Judge. 

. The judgment of the District Court is affirmedi, and the appellee re- 
cpVerà costs. in this court. • 



' ■ ' In re JBRBMIAH SMITH & SONS, Inat 

' ■ Appeai of O'NEILL. _, 

tCifcnlt Court of Apt)eal8, Second Circuit. December 11, 1911.) 

- '■ '-■' " ■ ■ 'No. 2. -, -^ 

1,, Shippino (i 208*)— Limitation OF Liabilitt— "Peivity" ob "Knowl- 
e6ge':'' or Coepoeation; 
Thfc knowledge or prlvlty of the managing offlcer or agent o£ a cor- 
— : po r9:tlon is the knowledge or prlvlty of the corporation withln the mean- 

-- ■-'*'- ' -" '■■ '■ . , ,- ' ■ ' • ■ ' ■ , ■ 
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Ing of Rev. St. I 4283 (U. S. Comp. St. 1901, p. 2943), prôvldïug ïor the 
limitation of liability of shlpowners for losses caused witlidut tbelr 
prlvity or tnowledge. 
: ' [Ed. Note. — For other cases, see Shlpping, Cent. Dlg. § 645; Dec. Dlg. 
'■■■J 208.* 

i'or other définitions, isee Words and Phrases, vol. 5, pp. 3040-3942; 
vol. 6, pp. 5006-5611 ; vol. 8, p. 7764.] 

2. Shipping (§ 207*)— IjImita-iion of Ijiability— NEaLioENcœ of Managino 
Agent oi* Company. 

ji Company ruhning a llne of oystôlr boats held not entltled to a limi- 
tation of liability for the conseqtiêncea of an explosion caused by nég- 
ligence In the fllling of gasoline tanks, where the work w.as done un- 
der the superintendence of the managing agent of the Une at one of 
Its terminal ports. 

[p<l. Note.— For othér cases, see Shlpping, Cent. Dlg. f§ 643, 644; Dec. 
Dlg. §:207.* 

Limitation of owner's liability, see note to The Longfellow, 45 C. O. 
A. 38Î.] 

Appeal from the District Court of the United Stat^ for the Dis- 
trict of Connecticut. 

Proceedings in admiralty by Jeremîah Smith & Sons', Incorporated, 
owner of .the gasoline screw oyster boat Jennie L. Smith, for limita- 
tion of liability. Decree for petitioner, and Edward O'NeilI, a dam- 
age daimant, appeals. Reversed. 

John E. Healy (Frank Wasserman, of counsel), for appellant. 
James D. Dewell, Jr. (Avery F. Cushman, of counsel), for appellee. 

Before LACOMBE, COXÉ, and WARD, Circuit Judges. 

WARD, Circuit Judige. This is a pétition under iSupreme Court 
>dmiralty rule S4f asking that the liability, if any, of Jeremiah Smith 
& Sons, Incorporated, owners of the gasoline screw oyster boat, Jen- 
nie L. Smith, for the conséquences of an explosion be limited and 
at the same time denying liability. 

Deceniber 22, 1908, at aibout 7 :30 a. m., when the boat's tanks were 
being filled with gasoline in the harbor of Fall River, an explosiotî 
occurred which injured several of the crew and bumed the bo^t, to 
the water's edge. There were two tanks side by side in the forwârx^ 
part of the boat extending from the bottom nearly to the deck. They 
were connected with each other by a pipe at the bottom so that gaso- 
line pouréd into one tank would run into the other. Each tank had 
a cap screw at the top. On this occasion the cap was taken off the 
starboard tank and a funnel was put through a hole in the deck into 
the tank and the gasoline poured into the funnel. : As the cap was 
not taken ofï the port tank, it remained airbound, and before the 
tanks were filled the gasoline flowed over the top of the starboard 
tank, and the fumes, which are heavier than air, ran astern to a red 
hot stove, and so caused the explosion: 

The beat was built in 1906 and equipped with a standpipe which 
was intended to go through the hole in the deck and be tightly screw- 

•For otbar cases see sams topio ft { numbbk Ih Dec. A Am. Dlga. 1907 ta date, & Rep'r IndexM 
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ed into the top of the tank receiving the gasoline. The funnel was 
then to be put into the upper end of the standpipe so that any fumes 
or gasoline would escape into the upper air. The vessel was properly 
equipped in this respect, and we do not think it was a fault to hâve 
a burning stove aboard. If the standpipe had been used, no explosion 
would hâve occurred. 

[1] The standpipe was aboard at the time in a locker, but the évi- 
dence is that it was not the practice to use it. Charles W. Homan, who 
lighted the stove on this occasion and who superintended the filling of 
the tank, did so with the funnel without using the standpipe. He 
managed the business of the line at the Fall River end, employed and 
paid the crews, told the captains when and where to go, ordered and 
paid for the supplies, and attended to the repairs. He was not called 
as a witness. If there was any other person to manage for the cor- 
poration, the petitioner did not produce him. In the case of corpora- 
tions, knowledge or privity of managing ofîicers or agents is the knowl- 
edge and privity of the corporation. The Republic, 61 Fed. 109, 9 C. 
C. A. 386; Parsons v. Empire Transportation Co., 111 Fed. 202. 49 
C. C. A. 302; Weishaar v. Kimball S. S. Co., 128 Fed. 397, 63 C. C. A. 
139, 65 h. R. A. 84; Craig v. Continental Ins. Co., 141 U. S. 638, 
648, 12 Sup. Ct. 97, 35 L. Ed. 886. 

[2] Homan knew or ought to hâve known the careless practice that 
prevailed in not using the standpipe, and was himself guilty of that 
very practice on this occasion. His knowledge and privity was that 
of the petitioner. The case is reversed with costs, and the court 
below directed to enter a decree against the petitioner for the dam- 
ages sustained by the claimant without any limitation. 



THE TRANSFEE NO. 18. 

(Circuit Court of Appeals, Second Circuit. December 11, 1011.) 

No. 97. 

CottisiON S 95*) — Steamers Meeting — Fatji,t. 

A collision at nlght off Hallett's Point, Hell Gâte, between "ti tug en- 
térina the port and a car float alongside of a transfer tug passlng up 
to Harlem river, held due solely to the fault of the transfer whlch In- 
Itlated an agreemeut to pass starboard to starboard, but did not con- 
tinue on her passing course as long as she should, whlle the tug went 
as close to the Long Island shore as she safely could. 

[Ed. Note.— For other cases, see Collision, Cent Dig. §§ 200-202 ; Dec. 
Dig. § 95.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty for collision by Elmer A. Keeler as owner of 
the tug Gladwish against Transfer No. 18. Decree for libelant, and 
claimant appeals. Affirmed. 

The mémorandum opinion in District Court îs as follows: 

Llbelant's tug Gladwish was coming light through Hell Gâte and bound 
Into tUe harbor at the same tlme clalmant's tug Transfer No. 18, with a 

*Far other eues née same toptc & i numbbb in Dec. & Am. Dies. 1907 to date, A Rep'r InâexM 
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car fioat on. each side, was coming up the westerly channel of Blacljweirs 
Island, bèuÉid Into the Harlem River. The tlme was between 2 and 3 à! 
m. of : à dark night, sald to be «Ughtly hazy, but evldently not sufBolentiy 
80 to cause any obscuration of Ughts. The Transfer 18 blew a bentl xvhistle 
anuouncing her intention of roundmg Horn's Hook, and golng into the Har- 
lem, She was prevented from doing this by othér vessels coming out, and 
her master therefore concluded to pass outside of Mill Rock (between that 
obstruction and Ward's Island), and thus get to hls destinati&n. The Glad- 
wlsh blew a bend whistle at Negro Point. It was after each véssel liad 
blown the above-mentioned bend signais that they saw eacji other. That 
each saw the. other at the same tîme is not doubted, but the distance that 
the vessels vére then apart is a point upon whleh the witnesses do not agrée. 
According to the Gladwish, thé Transfer was seen whlle no further up- 
stream than the beacon at the upperend of Blackwell's Island, while the 
Transfer's captain places himself weU beyond that aid to navigation. 

This différence is not thouglit toi be material, for it is plain that even the 
lesser distance was at least 70O yards; it belng agreed tbat the Gladwish 
when seèn" was between Hallett'« and Negro Points. The Transfer blew 
t^t'O Whistlés, whlch the Gladwish heard, and, not thinking that it was In- 
tended for her, did not answer. Immediately a second simllar signal was 
blown, and to this the Gladwish replied with two vs'hlstles, ; During Ihe 
tlme that thèse whlstles were belng given and answered the vessels had not 
approacBed inore than about a léngth, and in my judgment, were upwards 
of 506 yàrds apart when the assénting two whistles were souuded. 

At this tlme the Gladwish had' the Transfer from three to four points 
on her port bow, while the Gladwish bore from the. Transfer ràther less 
than that on the starboard bow. ■ 

The flood tide was running at the rate of about four miles, and agaiust 
It the Gladwish wàs making abouj; .flye miles over the l^nd, The Tr^nsfeï. 
with the tlip. had been runniçg frôm 10 to 11 mil^ àri'ïioiir. She had 
slowed her eiigines On givlng -the bend vt^hlstle, but she liilst Hâve been 
making by; the lajQd at least eïght or nine miles an tiour when the dxchange- 
of signais was accpmplished,, - :;,; , , , , ■ :,,,; -, - :,.!:■ • • 

It is not denied that the Gladwish starboarded her wheel uatil she was 
within 100 feet or less of the Astorla shore; yet wlthin a very short tlme 
after the signais were given she had a collision (at an angle of about flve 
points) with the starboardslde.of -the starboard float of the Transfer, about 
25 feet from the after end of the ifloat. This maneuver was initlated by 
the Tràii^èr.. ■ If ' the two vessels are regarded as oh ei-osâihg cbUrsés? then, 
under article 19, it was the duty of the Transfer to keep out of the way 
of the Gladwish ; if the waters betv?èen the upper end of Blackwell's Islanij 
and Hallett's Point be regardéd las'a narrow chanhéi; then' the TVâùsfêr 
sUggestedikHdréqtteiStètf a 'departurè from Article 25. If the navigation of 
sùChSWaterÈ as those tiow "undër considération be regardëd a^ a dàsè of 
sjiecléli'clrciimstianées, then ihé Tïânsffer gave a signal whlch plainly àsked 
thè 'Glted'wiBh to pass hei* starboâi'd td starboard oi? to' go undër hér' siern, 
a:t)prôaehing from the' starboard sidê. 

TJndoubtedly the waters wéïehftrrow. The présence of a dredgé.'.îiï the 
nteîghbbrbood' oi Mill Rock reduced the channel between the dredge àkd the 
Long Island shore to approximately 600 feet; but it stlU reilialns ' true un- 
dj^r.any view pf <;he case that the' Transfer by swinging under a starb^ird 
heïni sô thât the tide ultimately caught her flotilla broadside did ppcijpy. 
a]?e-slxths of this .narrow waterway and crowded the Gladwish àâ.'neir to 
the liôhg 'Island' shore as It K^às sàîè for any vesser to go. Th'is, iia my 
jildgm^llt,;'Wàs the primary and .principal fault causlng ihls coïlisioni' Ot 
thèse very waters, It has been sald: "In such a location; ther: initial; .ifîiult 
whlch brings about a situation,, pf péril Is much more serions than it would 
be in watérti ' whére 'ther'e is a bétter chance for éscaping from 'such '^Itua- 
tton by 'subsequHit maneuvers. When one such fault clearly establlsbeft is 
fouad to ^ave preeipitated the péril,, the court wlU give much welght'ito any' 
reasonaWe excuse offiered by one of -the other vessels for not undertaking 
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eome maneuver whlch might hâve avoided thie catastrophe." The Trans- 
fer No. 9, 107 Fed. 534, 46 C. C. A. 452. 

Agalnst the Gladwish, it Is asserted that she should either (1) hâve stayed 
behlnd Hallett's Point until the Transfer had gotten ont of the way ; or 
(2) that she should hâve gone nearer to the Astoria shore. 

As to the flrst accusation agalnst the Gladwish, I do uot think the custoin 
is proven liy "any sueh prépondérance of évidence * * * as wlU estab- 
llsh a custom ehanging the gênerai rule." The Josphlne B, .58 Fed. 816, 7 
C. G. A. 4Î»S. 

As to the second charge of fault, it is plain that the Gladwish had given 
the Transfer tive-sixths of the chainiel, and she was fully justifled In be- 
lieving that that was enough ; but, even if the error of not going 50 feet 
nearer Astoria than she did be not regarded as one in extremis, it Is fur- 
ther proved that the swing of the Transfer and her tow uuder the combined 
influence of helm and tlde would start gently and quickly increase in rapld- 
ity. So that I flnd no difflculty in believing that, while it is true that the 
Transfer began to starboard as soon as she sounded two whistles, it is also 
true that her swing when approaehing the Gladwish was so rapid (and so 
much more rapld than it had been) tliat it gave the appearauce of a sud- 
den sheer, particularly when viewed through the darlvuess of uight. To 
charge the Gladwish with fault under such circunistances is I thinli hyper- 
criticism. A deeree will therefore pass for the libelant, with costs. 

Charles M. Sheafe, Jr. (James T. Kilbreth, of counsel), for ap- 
pellant. 

James J. Macklin (De Lagnel Berier, of counsel), for appellee. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

PER CURIAM. The opinion of the District Judge will be found 
herewith. We concur in his reasoning and conclusion. There was 
no fault that we can see on the part of the Gladwish. The navigation 
— passing starboard to starboard — originated with Transfer No. 18. 
There was no impropriety in undertaking to pass in that way, but we 
think she could hâve continued on her passing course a little longer 
than she did, if the place of collision is that indicated on the map as 
the évidence shows it was. Had she donc so, the collision would not 
hâve happened. 

Decrée affirmed, with interest and costs. 



ROBINSON V. MUTUAL RESERVE LIFE INS. CO. SCOVILL v. SAME. 
RUSSEtL et al. v. POOR et al. 

(Circuit Court of Appeals, Second Circuit. January 29, 1912.) 

'.. . . ^o. 15. 

EQUITY (§ 40*) — JtTRISDICTION— MONKY I'^MBEZZLED^-ReCOVEBT. 

A bill alleged that during 1898 défendant, in fraud of an Insurance 
association of which hé was a director, confederatlng and conspirlng 
with. the président thereof, obtained varions sums of money b^lpnging 
to the association, amounting in ail to $6,500, under the prétende that 
the moneys were a salary, that the nioneys were received without con- 
sidération, and that about two months after tlïe defendant's name was 
entered on the pay rolls of the association, and while he continued to 
receive a salary, the président of the association requested defendaiit to 

■ *£'6f'otli'er 'cases sëesarQétojplc'&jNDMBES' In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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glve hlm $6,000, which he did pursuant to a scheme and conspiracy on 
thelr part to defraud the association, and défendant, by reeeiving tlie 
moneys and wastlng the assoGlation's assets, became and is liable to 
accouBt therefor, etc. HeM, that sueli bill stated a mère cause of action 
to recover $6,500 for money unlawfully talœn by défendant from tbe as- 
sociation ; tbe otber allégations being surplusage, and tberef ore dld not 
State a cause of action oognizable in equity. 

[Ed. Note. — For otber cases, see Equity, Cent. Dig. §§ 151, 152, 159- 
163 ; Dec. Dig. § 46.*] 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

Suits by James C. Robinson against the Mutual Reserve Life In- 
surance Company and Reuben O. Scovill against the same défend- 
ant, and by William Hepburn Russell and another, as receivers, 
against Ruel W. Poor and another, as executors of the will of Hor- 
ace H. Brockway, deceased. From a decree overruling a demurrer to 
the bill and granting judgment in favor of complainant for $11,067.- 
33, the executors of Brockway appeal. Reversed, and demurrer sus- 
tained. 

On appeal by the executors of Horace Brockway, deceased, from a decree 
entered against him September 26, 1910, overruling a demurrer interposed by 
Brockway and granting judgment against him in the sum of $11,067.33. The 
demurrer was interposed upon the ground that the bill did not state a cause 
of action against Brockway within the équitable coguizance of the court, and 
that the complainants had a f ull, adéquate, and complète remedy at law. The 
demurrer was overruled upon the ground that the bill charged fraud against 
Brockway, as trustée, and that it was, therefore, a case within the jurisdic- 
tion of a court of equity. Paragraph 6 of the bill contains a statement of 
the alleged cause of action against Brockway, as foUows: 

"Your orators further aver, upon information and belief, that during the 
year 1898, the défendant, in fraud of said Association, confederating and 
conspiring with one Frederick A. Bnrnham, then président of said associa- 
tion, obtained varions araounts of money belonging to said association, 
amounting in ail to $0,.50O, under the prêteuse that said moneys were a sal- 
ary; that said moneys Were received without considération, no service be- 
ing rendered therefor by the défendant to said association, and it not being 
intended when the arrangement \vas made by which he was to receive such 
moneys that any such service should be rendered ; that about two months 
after the name of the défendant was entered on the payrolls of said asso- 
ciation, and while the défendant continued to receive such salary, one Fred- 
erick A. Burnham, then a director and the président of said Asso<*iation, 
requested the défendant to glve said Burnham the sum of $6,000, and that 
the défendant compUed with said demand; that said demand and said pay- 
ment were In pursuance of the scheme and conspiracy on the part of the de- 
fendant and Burnham to defraud the association ; that the défendant by re- 
eeiving said moneys and wastlng the assets of said association, became and 
is liable to aceount therefor, and that no aceount therefor has ever been 
rendered to said association or compauy by the défendant." 

Howard Mansfield and Edward W. Walker, for appellants. 
Wm. Beverly Winslow (Charles E. Rushmore and Wm. H. Russell, 
of counsel), for appellees. 

Before LACOMBE and COXE, Circuit Judges, and HOLT, Dis- 
trict Judge. 
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COXE, Circuit Judge. The cause of action against the défendant 
Brockway, stripped of ail irrelevant matter is as foUows: 

That he was a director of the Mutual Reserve Fund Association 
from January, 1896, until January, 1907. That in the year 1898 he 
obtained, in fraud of the association, various amounts of money be- 
longing to it, amounting in ail to $6,500, under pretense that said 
moneys were due him as salary. That said moneys were received 
without considération, no service being rendered therefor and it 
being intended that no service should be rendered therefor by the 
défendant. That the said défendant, by receiving and so wasting the 
said money of the' association, became liable for the amount so taken 
by him. 

That thèse allégations state a good cause of action at law against 
Brockway we hâve no doubt ; ail the rest is surplusage. 

Upon proving the case thus stated, the plaintiffs would hâve been 
entitled to a judgment for the full amount taken from the associa- 
tion. That the money was subsequently handed over to Burnham 
and that it was taken pursuant to a scheme to defraud entered into 
by the two men, is, in our judgment, wholly irrelevant. A thief who 
has stolen the money of his employer can hardly plead as a défense 
that he handed it over to some one else. Suppose the action had been 
at law; what défense could the défendant plead? That he took the 
money pursuant to a conspiracy with Burnham to rob the company? 
Surely not! Such a défense would hâve been stricken out as irrele- 
vant and frivolous. Could he allège that two months afterwards he 
handed the money over to Burnham ? Such a défense would not avail 
for a moment. 

Burnham might bave been sued, it is true, but he is not a défendant 
in this action. The allégations of the bill relating to Burnham could 
not be used as a défense, do not strengthen the case against Brock- 
way, and are not germane in any way to the cause of action against 
him. 

In effect, the receivers say to Brockway, "You unlawfully took 
from the association $6,500 which belonged to it and to which you 
had, and hâve, no right or title. We demand that you pay it back." 
No amount of ingenuity or sophistry can convert such an action into 
an action in equity. 

The decree should be reversed and the demurrer should be sus- 
tained with costs. 
193 E.— 26 
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THE WILLIAM H. CHAPMAN. 

(Circuit Court of Appeala, Thlrd Circuit November 24, 1911.) 

No. 1,556. 

Collision (§ 91») — Steam Vessels Meetino-^Failueï! to Obseeve Pabsino 
Aqbeement. 

À collision In East River between a steamer golng down and a wreck- 
tng tug golng up held on ttte évidence due solely to tlie fault of tlie 
tug in attemptlng to cross ahead of tlie steamer after having assented 
to an agreement to pass starboard to starboard. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. §§ 187-192 ; Dec. 
Dig. § 91.* 

Signais of meeting vessels, see note to The New York, 30 C. C. A. 
630.] 

Appeal from the District Court of the United States for the Dis- 
trict of New Jersey. 

Suit in admiralty by John E. Clancey, receiver of the Merchants' 
Transportation Company, and the Home Insurance Company, against 
the steam wrecking tug William E. Chapman ; the Merritt & Chap- 
man Derrick & Wrecking Company, claimant. Decree for libelants, 
and clàimants appeal. Affirmed. 

Avery F. Cushman, for appellants. 
J. J. Macklin, for appellees. 

Before GRAY, BUFFINGTON, and LANNING, Circuit Judges. 

BUFFINGTON, Circuit Judge. This libel was broùght to recover 
damages sufïered Ijy libelant's steam f reighter, Ann EHza, through 
the alleged négligence of respondent's steam tug William E. Chap- 
man. The vessels collided in New York Harbor and the Ann EHza 
\yas sunk. The court below found the Chapman solely in fault and 
entered a decree in libelant's favor for the damage to the Ann EHza. 
From such decree respondent appealed to this court. 

The proofs show that about 4 p. m. on the day of the collision the 
Ann EHza left East River pier No. 18 in New York Harbor bound 
for TrentOn, N. J. The day was clear, the tîde ebb and running 
about 3% miles per hour. When about a thousand féet oflf pier No. 
6 on the New York shore, going downstream and headed sômewhat 
toward Brooklyn, the Ann EHza sightéd'the Chapman comingtoward 
her. The Chapman was then opposite South Ferry,'' bfelow' pier' No. 
1, about 800 feet from the New York shore and headèd^-iai little east- 
ward of a straight course up the river. The Ann EHza at once sig- 
naled by two whistles to the Chapman her désire to pass starboard to 
starboard. This course was at once accepted by the Chapman; the 
latter blowing two whistles in return. The vessels were then about 
800 feet apart. From this point on there is a sharp conflict of testi- 
mony between the two vessels ; each claiming the other f ailed to car- 
ry out the proposed maneuver and thereby caused the collision. The 
case turned on this question of fact, and the court below gave décisive 
weight to the testimony of Taylor, a disinterested witness, who, as 

f^ " : ■ — ■' " . . — . - 

«For other cases see same topic & § kumber in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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master ofthe Gamma, was in close proximity to the two vessels, had 
an unobstructed view of their maneuvers, and was required to watch 
them in order to regulate the movements of his own vessel. 

We think the court below was right in giving the weight it did to 
the testimony of this witness and in holding the Chapman in fault. 
In addition thereto, we think proof of the fault of the Chapman is 
furnished by the testimony of her master. He says that when the 
Ann Eliza sank her master came on board the Chapman, and : 

"I asked him wliy he blew two whlstles and then baeked his boat, and he 
said, 'I did not think I could get across your boat.' * * * i said, 'Why 
didn't you let me go across?' and he said, 'I did not think you could get 

across.'"'; . ; • 

To our mind this goes, in addition to Taylor's testimony, to sus- 
tain the contention of the Ann Eliza that in spite of the signal the 
Chapman tried to eut across her bow, and that the Ann Eliza, finding 
the Chapman doing so, then began backing to lessen the likelihood or 
the results of a collision. The question of the Chapman's master, 
"Why .didn't you let me go across ?" tends to show that his purpose 
was to çfpss the Ann Eliza's bow, a course he had no right to attempt 
when by his answering signal the Chapman had agreed to a starboard 
pass. ■ 

The decree below is theref ofe affirmed. 



ROSE et al. v. COLUMBIAN REINFOROEI) CONCRETE CO. 
(ÇircuiJ; Court of Appeals, Third Circuit. February 3," 1912.) 

':'■;.; Nc- 1,551. 

1. PtEAblNG. (1 141*)— Set-OFF and CotTNTERCLAIM — NOTICE. 

Wbpie'. in. Bça action on a building contract, plâlntiff flled a supple- 
nient^l affldayit of claim.alleglng that the contract was complèted, 
whilé aéfèiidants in reply iftled a supplemental affldavit of défense, deny- 
ing the completion, défendants could not at the trial prôve noncomple- 
tloii, a.nd, conséquent damage, without eomplying with a rule of court ve- 
fltilriri^ the ëivihg of 15 days' notice that the ibatters pleaded In the 
«dnnfèr'oftiirti *ould bê insisted on. 

' [Ed.' Noté. — For other cases, see Pleading, Cent. Dlg. § 289; Dec. Dig. 

,|;i41:*]- ij • r- 

2. Pleading (§ 430*) — Objections — Isstîes, Proof, and Vabiance-^Waiver. 

In, ap. action on a building cpntract, there was no question ràised by 
the pleàdings ass to the eorrectness of the copy flled by plaintîff with 
Its statement of clalm; but durihg the trial défendant, by a suppleinéntal 
affldfivit,. denied that, the. copy , was correct. On cross-examiuation of 
one of plaintitf's witnesses, défendant exhibited an alleged copy «nd 
proyed itfe accuraey, whéfeu'poh plaintîff ofCered defendant's copy In évi- 
dence, without any objection on defendant's part. ffeW, that. défendant 
: ithèrel>y walved a variance betweeu the copy alleged and the one proved, 
.Tyiiich was slight and, did not affect the merlts. 

! (Ed. Note.— For other cases, see Pleading, Cent. Dig. §§ 143S-1441 ; 
Dec: Dî^. ^430.*] 

In Ërrpr-.'to the Circuit Court of the United States for the Western 
District of; Ifennsylvania. 

>For other' oaassisaa same tot>tQ & §• ndmSek.Iii Dec. & Am. Pigs, 1907 to date, & Repr Indexas 
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Action by the Columbian Reinforced Concrète Company, for use 
of the Monongahela National Bank of Pittsburgh, Pa., against Har- 
rj' R. Rose and âtiôthér, doing business as Rose & Fisher. Judg- 
ment for plaïntiff, and défendants bring error. Affirmed. 

A. H. Mercer, W. C. Boyd, and M. H. Stevenson, for plaintiffs in 
error. 

R. A. & James Balph, for défendant in error. 

Before GRAY, BUFFINGTON, and LANNING, Circuit Judges. 

BUFFINGTON, Circuit Judge. This case was heretofore before 
this court. Making our opinion therein, reported in 187 Fed. 803, 
the basis of the présent, we avoid répétition. Upon the entering of 
judgment for the plaintiff by the lower court in accordance with 
the mandate in that case, défendants sued out this writ of error. 

[1] The questions now involved, as* stated in défendants' brief, 
are : First : 

"On the trial of an action of assumpslt on a building contract, the plain- 
tiff is permltted to flle a supplemental affldavit of claim, alleglng that the 
contract was completed. In reply théreto the défendants are permltted to 
flle a supplemental affidai-lt of défense, denying the completion. May dé- 
fendants prove nonoompletion, and the conséquent damage, witUout giving 15 
days' notice as required by rule of court ï" 

And second: 

"Variance between contract sued on and contract proven." 

In regard to the first question the lower court said : 

"The court being of opinion that the rule requires notice to be glven that 
matters of counterclalm set iip in an affldavit of défense are intended to be 
insisted upon, and that such notice should appear of record in the cause, 
and no notice having been glven withln the tlme flxed by the rule of court 
that the counterclalm wouldbe Insisted upon at the trial, the plaintiff had 
a rlght to présume that the matters of counterclalm would not be insisted 
upon. And the objection is sustained and biU sealed." 

It bas always been held that a court is the best judge of its own 
rules, and an appellate court will not reverse such construction, 
except where manifestly erroneous (American Co. v. Annex Co., 
226 Pa. 461, 75 Atl. 669); for, as said in Duncan v. United States, 
32 U. S. 450, 8 L. Ed. 739: 

"How can the practice of the court be better known or establlshed than by 
Its own solemn adjudication on the subject?" 

Far from there being any gross error in the court's construction of 
the rule, we may say its construction commends itself to us. 

[2] As tp the second question, it seems that no question was 
raised by the pleadings as to the correctness of the copy fikd by 
the plaintiff with its statement of the contract sued on. During 
the trial the défendants, in a supplemental afirdavit then filed, denied 
such copy was correct. The alleged variation was slight, and did 
not affect the merits. Subsequently, on cross-examinatiori of one 
of the plaintifï's witnesses, the défendants exhibited to hîm an 
alleged copy and proved its accuracy. Thereupon the plaintiff offered 
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the défendants' copy in évidence. This was not objected to, and 
the trial proceeded on défendants' copy. At the conclusion of the 
testimony, however, the défendants then sought to raise the ques- 
tion of variance by a point in which they asked for binding instruc- 
tions in their favor on the ground of variance "between the con- 
tract sued on and the contract proven by the évidence." In view of 
the facts stated, the court was in no error in refusing the point, for 
the course of the trial had been such as to waive such objection. 
The judgment below is affirmed. 



GORDOX V. NORTHWESTERN NAT. LTFE INS. CO. 

(Circuit Court of Appeals, Fifth Circuit. February 20, 1912.) 

No. 2,1G4, 

Master and Servant (§ 21^) — Contkact of Ejiployment — Construction — 
Termination. 

Where a contract of emplojmeut provided that it should be for a terni 
of flve years from the date thereof , but contained another provision 
that elther party iniglit terminate the agreement, if not otherwise con- 
cluded by its ovvn conditions, on glving the other party notice In writing, 
either pers.onally or by mail, such provisions were not in conflict, and 
hence the employer was entitled to terminate it by givlng the notice 
prescribed, subject only to liabillty for services rendered up to the date 
of cancellation. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 
20, 21 ; Dec. Dig. § 21.*] 

In Error to the Circuit Court of the United States for the South- 
ern District of Mississippi. 

Action by D. M. Gordon against the Northwestern National Life 
Insurance Company. Judgment for défendant, and plaintifï brings 
error. Affirmed. 

Thomas G. Fewell, for plaintiff in error. 

Thomas A. McWillie and Robert H. Thompson, for défendant in 
error. 

Before McCORMICK and SHELBY, Circuit Judges, and MAX- 
EY, District Judge. 

SHELBY, Circuit Judge. This is an action brought by the plain- 
tifï in error against the défendant in error for breach of a contract 
of agency. It is alleged that the défendant made a contract with the 
plaintifï by the terms of which, for stated compensation and com- 
missions, the plaintiff was to represent the défendant as its agent 
within a stated territory. The averments of the déclaration show 
that the contract was one of value to the plaintiff; that the défend- 
ant, by letter, withdrew the authority of the plaintiff to act as the 
defendant's agent and authorized another person to act; and that 
this alleged breach of the contract caused the plaintiff damage. The 
written contract of agency is made a part of the déclaration. The 

•For uther cases see same topic & S numbbb In Dec. & Am. Sigs. 1907 to date, & Rep'r Indexes 
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question rajsed by the pleadings and decided by the court below 
involveS; the construction of the contract. The eighth section of 
the contract provided that: 
"TMs contract shall be for the term of flvè years from the date thereof." 

The ninth paragrâph provided that: 

"Eîther party may terinlnate this agreement if not otherwise coneluded' 
by its' owa conditions, ùpon glving to the other party notice in writiug, ei- 
ther personally or by mail." 

We are of the opinion that there is no conflict in the two pro- 
visions. The former fixed the duration of the contract at five years,, 
unless, under the latter, eithêr party chose to give the notice end- 
ing it. The défendant had the right to terminate the contract 
and was, r|ot Hable for a breach of it because it exercised the right. 
The détendant acted within the terms of the contract and the ruHng 
of the court on the pleadings was in accord with this view. The 
plaintiiif'would hâve the right to sue in a court of compétent jurisdic- 
tion for any sum that he earned under the contract while it was in 
fprce.^ '•' ' / .. ^ ' ' 

', The juidgrnent of the court below îs: amended, so as to be without 
préjudice, to this right to sue for such sum, if any, as he earned 
lïnderithe contract before he received notice of its termination, and, 
âs'sojtïhierided, it is affirihéd. 



AMERICAN AUTOMATIC RY. SWITCH CO. v. SHÈPIÎBRD AUTOMATIC 
,;>..,.;:; ,.,i; ,,,; , . .SWITÇH ■.CO. ,et al. . 

(Circnit Court of Appeals, Fifth Circuit. Decembôr 19, 1911.) : 

OmJ u.rn^ry ' ■ ''■':■' ;No. 2,27& 

PAJÎÉNtSidlSËS'') — iNFBINaEkENT^AuTOMATIC BklLWAy SWITGH. 

The Crampton patent. No. 531,782, for an automatic railway swjtçb,. 
construed, and held not Infringed by the. Shepherd switch, the method 
of operating which is substàûtially dlttereiit. 

' 'Àp|)ëài''fr'6m thé' Circuit 'CôUrt of the United States for the j\Ii.d- 
dle District of Alabama. 

'S'uît ib' cqûity by thé Ahierjeati Automatic Railway Switch. Gomr 
pany against the Shepherd Automatic Switch Company and othérs 
for infringemetit of letters patent No. 531,782 for a railro^d switch, 
isSùèd îô 'StëWart H. Crampton January 1, 1895. Décree for defe'ftd- 
àrttsi 'âtïdi cémpiàînant appeàls. Affirmed. 

''Thei'follqwitigis the opinion of the .Circuit Court by .Jones, District 
Ju'd^e:'"'' '"';'■ ■ ' '-' ■' ■'■■■'■ 

f--':-° ;■ ,. :.-; !■■■■■■'■ • ' : ■■■■ ■, ■:'■• ■• ■ ■■■■ 

The 4m€srictin Automatic Railway Switqh, Company filed its blii against the 
^néiUlefë Ailtoma^tlc Switch Coiiipany et al.'to enjoin the ihf ringemént of 'thf ée 
pktënftaîJof Jwhi^ih it is the owneï Issûed for'a'nevv'and usfefùl imï)rovernèrit lii 
raUrçftd jswitejieg.. Two of thèse patents were Issued to M. .S. Farmeir, but 
n.eed ^f^ij.h^ti'Vftheç noticed, since compl^iiiant, very properly admitted that 
thisir rigiits 'rpst solely on the Crampton patent, No>, 581,782. The pressure of 
b%ipess 'UîiÉiïi xy^e court preventsmuch disctissloii' bf the contentions Of the 
parties, 'bats the abilitySisplayed in the argument and the importance oï' thë 

•Forwtli«rjeiMséls âe« «akiiiè topiC'& § kumbeb In Det;. & Atii. iDtgs. 1907 to âat«; & Rep'ir Indexée 
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case to the parties make It proper that the court outline the reasoiis for Its 
conclusions, reserving for another time the flling of a more extended opinion. 
I tliinit it will eonduee to a better understandlng of the issue whetUer there 
is substantial identity of the opération and of the différent niechanlsms by 
which the switehes operate and eo-operate to prodnce the resuit claimed for 
them, respectively, to give in parallel colunins the essential features of the 
mechanism and mode of opération of the two switehes. 

After a careful reading of the testimony and daims of the Crampton pat- 
ent, and an inspection of the somewhat crude models, and the illustrations of 
their modes of opération as given by counsel in praetical workiug, I am satis- 
fied that what foUows is a fair and just statement of the différences be- 
tween the mechanism and opération of the two switehes. 



CRAMPTOX'S SWITCÏI. 

Crampton's shifting lever is snb- 
-stantially wedge-shai)ed and nmst he 
substantlally wedge-shaped to operate 
in his construction. 

Crampton's Switch Point is not com- 
pletely throicn until the depending 
bar reaclica the end of his shiftinij 
lever. 

The forward end of Crampton's 
shifting lever is not shifted nntil the 
depending har reachci* the rcar end 
■of said lever. 

Crampton's lever opérâtes on tivo 
fulcrums (oue of the ends of the slot 
B', and one of the pins C C) to com- 
pletely throw his switch point. 

Crampton's depending bar f urnishes 
the power l'or throwing the switch 
point and shifting the forward end of 
the lever. 

During the shifting of the forward 
end of Crampton's lever, pin C or C is 
his fulcrum and the depending har is 
Ms poicer. (In the modlfied construc- 
tion lUustrated by the model produced 
by complainant's counsel at the final 
hearing, the switch point Connecting 
rod is Crampton's fulcrum for shift- 
ing the forward end of his lever, while 
the depending bar is his power. 

Crampton's switch point is connect- 
ed by rod V to the rcar end of his 
shifting lever. 



■The forward end of Crampton's 
lever is shifted gradually by the ac- 
tion of the depending har. 

Crampton's lever and switch point 
are only nioved irhen Jiis lever is act- 
ed iipon hy the depending har. 



Crampton's lever and switch point 



SHEPHERD'S SWITCH. 

Shepherd's shifting lever has paral- 
lel sides. 



Shepherd's switch point is eompletc- 
l!) throicn when the depending bar has 
travelled half the iength of the shift- 
ing lever. 

The forward end of Shepherd's 
.shifting lever is shifted immediatelu 
after the depending har passes the 
siviteh point connection. 

Shepherd's lever has hiit one ful- 
crum (one side of the forward end of 
the box) to completely throw his 
switch point. 

Shepherd'.s depending bar only fur- 
nishes the power for throwing the 
switch point. Mis spring fumished 
the power for shifting the forward 
end of the lever. 

The forward end of Shepherd's 
lever is shifted on the depending bar 
as a fulcrum, the power heing fur- 
nished hg the spring through the Con- 
necting rod. 



She))herd"s switch point is connect- 
ed to his shifting lever some distance 
from the rear end, thereby securing 
an entirely différent movement of said 
lever. 

The forward end of Shepherd's 
lever is shifted quieîdy by the action 
of the spring. 

Shepherd's lever and switch point 
are given an initial throw by his 
spring as soon as the switch connec- 
tion is unlocked. His lever is again 
thrown hg the spring just after the 
depending bar passes the switch point 
connection. ,; ' 

Shepherd's lever is not: locfœd. It 
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are rîgidly locJced against movement 
in any direction. 

Crampton's construction will net 
permit a car to corne off the siding 
when his lever is locked for main Une 
position (or vice versa) without seri- 
ons damage to the device. 

Crampton bas no spring under com- 
pression when his shifting lever is 
locked. 

Crampton bas no spring for shift- 
ing the forward end of his lever. 

Crampton has no means by which 
an initial throw is glven to his lever 
and switch point for the purpose of 
lessenlng the strain on his depending 
bar. 

Crampton uses no spring In his con- 
struction. 



Sbould Crampton's switch point be 
obstructed in its movement serions 
damage would resuit to the shifting 
mechanism. 

Crampton's locking mechanism con- 
sists of fi ce éléments. 



Crampton's depending bar has pasa- 
ed beyond the shifting lever when the 
locking lever is operated. 

Crampton's depending bar does not 
complète its work until it has passed 
the locking lever H, whlch is some 
distance beyond the shifting lever. 

Crampton's locking mechanism con- 
slsts of three pointed levers, the ends 
of which are connected by two rods, 
none of which move in a vertical 
plane. 

Crampton's locking and unlocking 
levers are operated by the depending 
bar from the car hefore and after said 
bar engages the switch shifting lever. 

Crampton has a pin located on each 
slde of lever A which sald pins serve 
as second fulcrums against whlch the 
lever A opérâtes to complète the throw 
of the switch point and shift the for- 
ward end of the lever. 

Crampton cannot completely throw 
his switch point without two fulcrums. 

In the changea construction of 
Crampton's Exhibit Switch, Cramp- 



is at ail times free to move from slde 
to slde. 

Shepherd's construction pérmits cars 
to travel in the direction of the switch 
point when the switch rod is locJced 
in either direction. 

Shepherd has. 



Shepherd has. 

Shepherd's spring does tbis. 



Shepherd uses a double acting 
spring, which seems to be new in this 
art, said spring belng essential to the 
opération of Shepherd's parallel sided 
lever. 

Shepherd's double acting spring 
prevents breakage, should his switch 
point be obstructed In its movement. 

Shepherd's locking mechanism con- 
sists of but three cléments, each of 
which is substantially of a différent 
construction from any one of Cramp- 
ton's flve éléments. 

Shepherd's depending bar is holding 
the switch rod (through the shifting 
lever) in a proper position for locking, 
when the lateh is operated. 

Shepherd's depending bar has no 
work to do after passing a short dis- 
tance beyond the point where the 
switch rod connects with the shifting 
lever. 

Shepherd's locking mechanism con- 
sista of a locking tiolt and two latches, 
which sald boit and latches are so con- 
structed that the locking boU moces 
in a vertical plane. 

Both of Shepherd's latches are en- 
gaged by the bar while In engagement 
with the shifting lever. 

Shepherd has but one fulcrum for 
throwing the switch point. 



In Shepherd's construction one of 
the sldes of the box is the only ful- 
crum, for throwing the switch point. 

Shepherd's switch point connection 
never acts as a fulcrum. During the 
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ton's switch point connection acts as 
the second fulcrum. 



Crampton shows and described "a 
depending bar" and "second f ul- 
crums." 



After the fulcrum changes In Oramp- 
ton's device the depending bar must 
shlft thë forward end of levef A and 
simultaneously complète the throw of 
the switch point; and while doing 
this double duty there is very little 
leverage. 

Crampton bas an axis B about 
wliich his lever turns when said axis 
is at each end of the slot B'. 



CRAMPTON' S CLAIM 3. 

"In a switch shif ting mechanism the 
combinatlon of a depending bar from 
a car, 

of a switch shifting lever 
with a connection to a switch point 
and pivoted bars or levers 
wlth Connecting rods 
so arrangea that when operated by 
the depending bar, they automatically 
unlock, 

and relock the shifting lever 
and assume their former positions 
siibstantlally as set forth." 



throw of the switch point it Is the 
nieans by which the leverage ts trans- 
mittcd to the switch point. Duriug 
the throw of the forward end of the 
lever It is the nieans by which power 
of the spring is tranumittcd to the 
lever. In the flrst instance it is the 
icorlc, whlle In the second it is the 
power. In the flrst instance the side 
of the t)ox is the fulvyum against 
which the lever bears. In the second 
instance the dependino har from the 
car is the fulcrum against which the 
lever bears. 

Shepherd has by hls construction 
ellminated one of thèse éléments. 
The onli/ second fulcrum Shepherd 
has is the élément shoicn and de- 
serihcd by Crampton as "A depending 
bar." 

After Shepherd's fulcrum changes 
hls depending bar has only the rear 
latch to operate. 



Shepherd has one axis when his 
lever fulerums against one side of the» 
box, and anothcr axis when his lever 
fulerums against the opposite side of 
the box. Shepherd's axes are not 
viovdhlc as they cease to be axes the 
moment the le%'er turns upon some 
other point. 

COUGHLIN'S CONSTRUCTION. 

Not shown in the drawfhg but re- 
ferred to in the spécifications, Une 94, 
page 1 

Lever D 

Pin d' 

Levers /s and /' 

Rod / 

By throwing lever d ofC center 



By throwing lever d ofC center. 
Accomplished by the action of 
springs m on the pointed end of rod / 

From this statement of Crampton's claim 3, and Coughlin's construction 
which shows the prier art, it is a matter of grave doubt as to whether Cough- 
lin did not antlcipate Crampton's claim 3. 

A device may be withln the terms of the claims of a patent in suit, and yet 
not be an Infringement thereof, if the principles of the two devices are not 
substantially identical. Standard Computing Scale Company v. Computing 
Scale Company, 125 Fed. 639. 61 C. C. A. 541. 

To sustain a claim of infringement of a patented machine, three things 
must be found: Ilrst, Identity of resuit; second, identity of means ; and, 
third, identity of opération. -'In a patented combinatlon the device in one 
mechanism, to be the équivalent of a device in anotlier, mu.st perform the same 
f unctlon and perform that f unctlon lu substantially the same manuer as the 
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thingof wBIch Jt la alleged to be an équivalent. Rowell t. lindsay, 118 U. S, 
87, 103, 6 Sup. Ot C07, 28 L. Ed. 906. Walker on Patents, ! 354. 

A sûbstltntecl part in a patented combination, In order to constitute a» 
equlTalefnt which wlll not avold infringement, must not vary In any manner 
the Idea Of means, and whlle it may p^form some new or addltlonal func- 
tien, and still be an équivalent, It must perform ail the functions of the élé- 
ment for whJch it ta substituted in aubstantlally the same way, and be a mère 
change of parts and form Involving no Inventive skill, but suggested by the 
patented invention itself to every person skUled in the particular art. If it 
aot only perforais the functions of the élément for which it la substituted, 
but introduces Into the combination a new idea or a much more extended de- 
velopment of the idea of means, it is not an équivalent, but a patentable in- 
vention. Pey Time Eegister Oo. v. Syracuse Time Recorder Co. (0. C.) 152 
Fed. 440. See, also, "Westlnghouse Alrbrake Co. v. New York Airbrake Com- 
pany, 119 Fed. 874, 56 C. C. A. 404. 

Doubts on the question of mechanical équivalents should be resolved against 
the patentée where the patentabillty of the clalm sued on is doubtful In vlew 
of the prior art Upon the question of the mechanical equlvalency of dé- 
fendant'» devlce wlth complainant's patent, any doubt as to equlvalency 
should be resolved against the patentée when the claim cohtalns the words 
"deseribed as substantlally set forth." Cleveland Foundry Co. v. Détroit Va- 
por Stove Co. (C C.) 131 Fed. 740. 

It is unilecessary to pass upon the contention that the claim 3 in Oramp- 
ton'a patent was anticlpated by the CoughIIn patent, but from the statement 
of the clalms of the two patents given above It is at least a mattei of some 
doubt. 

Applylng the princlples stated above to the facts of thia case, I do not flnd 
that therç is such identity of resuit, means, and opération as entltles com- 
plalnant to any relief. 

E. H. Cabaniss and R. D. Johnston, Jr., for appellant. 
B. P. Crum, Fred S. Bail, Wm. H. Samford, and J. Lee Holloway, 
for appellees. 

Before PARDEE and SHELBY, Circuit Judges. 

PER CURIAM. The working of automatic railway switches 
through suitable devices upon or controlled from the car, such as a 
depending bar, is not new in the Crampton patent. 

The methods of operating through shif ting levers are so différent 
between the Crampton switch and the Shepherd switch as pointed eut 
by Judge Jones in his opinion in the court below that we are well sat- 
isfied no infringement of the Crampton patent of which the appellant 
bas cause tocomplain was established in this case. ' 

The decree of the Circuit Court is therefore affirmed. 



ARNOLD V. TYDBN. 
(Cli'<mit Court of Appeals, Seventh Circuit. October 4, 1911.) 
No. .1,774.' ..'/■■ 
Patents . (8 328*)^— Vauditt awd Infbingkment— Lookino Dbvice tob Pm>. 
ESTAI, Tables. 

The Tyden patent, No. 675,577, for a locklng device for pedestal ta- 
bles, was not anticipated, and disçloses invention; also held infringed. 

;Appçat' fko^ the Circuit Court of the United States for the East- 
ern PîvisioQof the Northern District of Illinois. 

•For 6ibèr casel) le* càiua t«pic & i nviaosn in t>ée. 4s Am. Dlgi. 1907 tà'teUb * R«p'r IndazM 
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Suit in equity by Emil Tyden against John L. Arnold for infringe- 
ment of patent. From an interlocutory decree for complainant, dé- 
fendant appeals. Affirmed. 

Harry Frease, for appellant. 

Charles S. Burton, James Whittemore, and EMward Rector, for ap- 
pellee. 

Before GROSSCUP and BAKER, Circuit Judges, and SAN- 
BORN, District Judge. 

SANBORN, District Judge. This suit involves claims 1, 2, 3, 4, 
14, 15, and 16 of patent No. 675,577, granted to appellee June 4, 
1901, for improvement in locking devices for pedestal tables. ■ 

The gist of the invention consists in a device vi'hereby the sections 
of a table pedestal can be drawn up closely together, more particularly 
at the bottom, after they are brought into contact with each othér, 
ànd held firmly in place by means of an actuating mechanism, extend- 
ing upward to the top of the table within the pedestal, and operated 
from just under the table-top, thus doing away with the necessity of 
stooping dûwn under the table and manually tightening the parts by 
means of sash or other drawing and holding devices. It appears from 
the record that, by reason of a tendency to sag at the center, it has 
been difficult to obtain a close contact of the pedestal parts at their 
base. Pushing the two table-top sections together carried the rigidly 
attached pedestal sections together at their upper ends, but left their 
base more or less open. To remedy this, it was deemed necessary 
to get under the table and manually draw the sections together at 
their base by means of cam, lever, or other drawing devices. 
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The first daim feads : 

"In a pedestal extenslon-tablè, In comblnatlon with a rerfîcany-aWded 
pedestal and the two separable parts of the table-top attacbed to the re- 
spective parts of the pedestal, means for blnding the pedestal parts together, 
comprlslng an élément on each part at a substantial distance below the top 
of the pedestal, and means whereby they are adapted to be connected when 
the pedestal parts approach ; means for operatlng on said éléments after 
they are connected to cause them to bind the pedestal parts together, ex- 
tending from sald éléments upward and theuce under the table-top toward 
the margln thereof." 

This claim was held void by the Circuit Court of Appeals for the 
Sixth Circuit, as "too broad and substantially for a function," in 
Tyden V. Ohio Table Co., 152 Fed. 183, 81 C. C. A. 425. The other 
claims were sustained, held of narrower scope and limited to the 
spécifie devices shown. Since the décision referred to the Suprême 
Court, in the Paper Bag Case, 210 U. S. 405, 28 Sup. Ct. 748, 52 L. 
Ed. 1122, has considered the question of functional claims, and held 
that claims for means are valid where the spécifications clearly dis- 
close the particular means or mechanism having the function indicated 
in the claims. Within this rule the first claim, as well as the others, 
should be sustained, unless the record shows anticipation. 

The sagging at the center, and the inability to bring the pedestal 
parts together at their base, hâve already been referred to. The évi- 
dence shows that thèse defects existed, had long been known, many 
remédies had been attempted without success, and that Tyden was 
the first to apply the proper remedy, which is an adéquate and suc- 
cessful one, generally so accepted by those engaged in the same art. 

The separate parts of the device used by Tyden are old. The prior 
art shows many sash locks, door locks, bed clamps, vehicle brakes, 
catches, levers operated at a distance, hooks, latches, etc. But he 
was the first to provide a single device within the hollow pedestal of 
a table which would draw the two separated parts together and lock 
them securely by a single opération. No prior patent or description 
shows any such thing. The early patent to Briggs, No. 3,249, shows 
a windlass and cable for drawing the parts together, but no locking 
means, thus leaving the sections apart at the bottom. The Thorn 
patent of 1851, No. 7,997, shows a hook for holding the sections to- 
gether after they are closed, and a lever and rod for releasing the 
hook. In both the Briggs and Thorn inventions the operator must get 
under the table to close the pedestal parts, just as would be necessary 
if the ordinary sash lock were used to hold them together after clos- 
ing. Thèse two early patents referred to came the nearest to being 
anticipations, but they néither operate in the same manner as the 
Tyden device nor accomplish a similar purpose. It is unnecessary to 
rely on the presumption of novelty afforded by the success of the de- 
vice in suit in order to distinguish tlie prior art, but it may be sus- 
tained on its mechanical merit alone, as an operative combination hav- 
ing an improved resuit. 

As to infringement, defendant's table-locking device embodies the 
gist and substance of Tyden's invention, and is fully responsive to ail 
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the claims in suit. The location of the parts and the mode of opéra- 
tion are in substance the sarne and the resuit identical. 
The decree is affirmed. 



FERRARY BROS. CO. r. RIGBY. 

(Circuit Court of Appeals, Third Circuit. November 24, 1911.) 

No. 32 (1,531). 

Patents (§ 328*) — Validiït and Infkingement— Knuckle .Toint for Loom. 
Tlie Crutelilow patent, Ko. 625,1.50, for a knuckle joint for a Jacquard 
loom, hcld not anticipated to diselose invention of a meritorious cliarac- 
ter, and infringed. 

Appeal from the Circuit Court of the United States for the District 
of New Jersey. 

Suit in equity by Holden Rigby against the Ferrary Bros. Company. 
Decree for complainant, and défendant appeals. Afîirmed, 

For opinion below, see 189 Fed. 616. 

John W. Steward, for appellant. 
Edward Q. Keasbey, for appellee. 

Before GRAY, BUFFINGTON and LANNING, Circuit Judges. 

BUFFINGTON, Circuit Judge. In the court below Holden Rig- 
by, owner of patent No. 625,150, granted May 16, 1899, to Crutchlow 
for a knuckle for a Jacquard weaving machine, filed a bill against 
the Ferrary Bros. Company, charging infringement of the first, sec- 
ond, third, and fourth claims thereof. That court sustained the 
charge, and from a decree in accordance therewith the respondent ap- 
pealed to this court. The opinion of the court below, reported at (C. 
C.) 189 Fed. 616, describes the device and its relation to the prior art. 
After a careful study of the proofs with the light afforded by coun- 
sel's arguments and briefs, we hâve reached the conclusion that the 
decree should be affirmed. The device was for a knuckle or universal 
joint adapted to actuate the levers of a Jacquard weaving loom. The 
strain or wear on such connection, which served to transmit power to 
the loom, was very great. It required fréquent repair, and, while 
operating, constant readjustment, for its faulty working resulted in in- 
jury to textiles. From 1820, when the Jacquard loom came into use, 
there was no substantial or satisfactory improvement in such con- 
nection until Crutchlow's device. The latter bas proved a perfectly 
effective joint, and has eliminated ail existing defects in the time-worn 
modes of connection. Its important feature consisted in enlarging the 
bearing surface, and so constructing it that no lost motion or pound- 
ing resulted from continued use. In view of the full technical de- 
scription of the device in the reported opinion, we refrain from hère 
redescribing it, and content ourselves with saying that we hâve 
reached the conclusion the decree below should be affirmed. As bear- 
ing on infringement, we find that, while respondent carries its hollow 

•For other cases se« same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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bearing tube clear across the knuckle, yet in doing so the- functional 
or wearing part is nevertheless between the sections or jaws within 
the meaning of the daim, and, as the court below said :- - ^ - ■ 

"That It extends beyond the jaw does not materlally alter the fact. Such 
part thereof as Is beyond or outslde of the jaws Is not a bearing, does not 
perform the function of a bearing, and is such only in name." 

So- holding, we affirm the decree below. 



WESTERN BOTTLE MFG. OO. v. DECKER^ 

(Circuit Court of Appeals, Seventh Circuit. April 18, 1911. Rehearing 
Denied Jùly 27, 1911.) 

NO.'l,747. ■ .;;:■,':;■-: ; _ 

Patents (§ 328*) — Validitt and Infringement— Nubsing BotIle.' 

An order grautiiig a prelilniuary injunction against Infringemeut of 
the Decker patent, No. 521,773, for a mirsing bottle, afflcnjed. 

Appeal from the Circuit Court of the United States for the East- 
ern Division of the Northern District of lUinois. 

Suit in equity by WilHam M. Decker, doing business under the firm 
name of the Hygeia Nursing Bottle Company, against the Western 
Bottle Manufacturing Company. From an order granting a prelim- 
jnary injunction, défendant appeals. Affirmed. 

See, also, 193 Fed. 415. 

Dwight B. Cheever and Howard M. Cox, for appellant. 
J. William Ellis, for appellee. 

Before GROSSCUP and BAKER, Circuit Judges, and CARPEN- 
TER, District Judge. 

FER CURIAM. This is an appeal from a pendente lite injunction. 
Appellee's paient. No. 521,773, June 19, 1894, for an improved nurs- 
ing bottle, consisting of a cylindrical réceptacle âiid an elastic intégral 
cover in simulation of a mother's breast and "nipple, has never been 
in prior litigation. Acquiescence by the trade for more than 15 years 
was shown by the supporting affidavits. 

If the patent is valicl, infringement is conceded. Appellant's adop- 
tion of the device is sufficient proof of its utility. Its presumed nov- 
elty is not ovei'come by the exhibited prior patents ; that is, no single 
device of the prior art anticipâtes the claims. The défense in the Cir- 
cuit Court was that in view of earlier structures thé exercise of the 
inventive faculty was not required to produce appellee's device. On 
this question the Circuit Court was of the opinion that the exhibited 
patents did not sustain the défense beyond the possibility of its being 
met by explanatory évidence in rebuttal, and that, the presumptive 
validity of the patent holding good, appellant should be enjoined until 
a full hearing could be had. • 

Was this attitude clearly erroneous? To hold so would require us 

*For other cases see same topic & § ntjmbeIî in Dec. & Am. DIgs. 1907 to date, & Rep'r Indexes 
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to say tliat, in determining what was obvious, not in the light of this 
patent's disclosure, but in the light solely of what was published and 
practiced prior to June, 1894, the paper art is so conclùsive that it 
could not possibly be colored by expert testimony regarding its scope 
and meaning, or by an exposition of the practical art as distinguished 
f rom the paper art, or by a showing of conditions for success which 
were met by appellee's device. We do not find the paper art to be 
conclùsive. If the exhibited patents made out a case of anticipation, 
we should direct a dismissal of the bill. But since the question is 
whether appellee's useful and novel device was, from the viewpoint 
of June, 1894, the work of a "skilled mechanic" or of an "inventer," 
we think that the bill should not be dismissed without giving appellee 
a full hearing, and that the Circuit Court was not improvident in up- 
holding, pendente lite, the prima facie validity of the patent. 
The decree is afRrmed. 



DECKER V. WESTERN BOTTLE MFG. CO. 

(Circuit Court, N. D. Illinois, E. D. Deeember 28, 1911.) 

No. 30,007. 

Patents (§ 328*) — Vaudity and Infringement— Nursing Bottle. 

The Decker patent, No. 521,773, for a nursing device consisting of a 
cell or réceptacle having substantially an uneontraeted and open upper 
portidn closed by an elastic breast of dome-shaped form ternilnating at 
its apex in a perforated nipple, was not anticipated and discloses in- 
vention, and the device is one of merit because of its hygienic quallties. 
AIso, hèid infrlnged. 

In Equity. Suit by William M. Decker, trading as the Hygeia 
Nursing Bottle Company, against the Western Bottle Manuf acturing 
Company. G>n final hearing. Decree for complainant. 

J. Williarn Ellis, for complainant. 
Cheever & Cox, for défendant, 

KOHLSAAT, Circuit Judge. This cause was heretofore before 
the court oti motion for préliminary injunction, which was granted 
and affirnièd on appeal. 193 Fed. 4l4. It is now before the court on 
final hearing. Since the former hearing, the patent bas expired, and 
the relief, if any, must be limited to an accounting. The claims in 
suit are'numbered 1 and 3, and read as follows, viz. : 

"1. A nursing device consisting of a cell or réceptacle having substantially 
au uneontraeted and open upper portion closed by an elastic breast of dome- 
shaped form,, .terminating at its apex in a perforated nipple, substantially 
as and for the purposes set forth:" 

"3. As a new article of manufacture a cover for a nursing cell or food 
réceptacle, consisting of an elastic dome-shaped breast open at its base and 
adapted to: embrace the cell, and terminated near its upper portion and 
made intégral; >vith a perforated nipple, substantially as and for the pur- 
poge set forth." 

•For other cases see same topic & § ncmbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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The patent has been further sustained by Judge Ray in Decker, 
etc., V. Smith, etc., pending in the Northern district of New York, 
wherein a preliminary injunction was granted. 

Defendant's device clearly is an infringement if the claims in suit 
are valid. The latter question is the only one, therefore, before the 
court. 

"Nursing devlces," says the spécification (page 1, col. 1. Une 13), "may 
be sald to involve generally two species: First, those with tubes entérina 
the réceptacle or cell; and, second, those known as gravity devlces. In the 
first species the réceptacle is emptied entlrely by suctipn, while in the sec- 
ond the réceptacle is emptied by the gravitation of the fluids to the nlpple." 

The device o£ the patent in suit is of the gravity type. 

The patent suff ered 1 1 def eats before the examiner, and was only 
granted af ter aii appeal to the board of examiners in chjef . There 
were cited in the Patent Office patent No. 371,005 (nursing bottle) 
to H. Vessel ; German patent (nursing bottle) to Tiegs, No. 66,991 ; 
patent No. 401,505 (nipple) to L,ockwood; patent No. 179,416 (nurs- 
ing bottle) to Kennish ; and several other patents not introduced in 
évidence hère. The opinion of the, board was in part asfollows, viz.: 

"There are two points of essentla.1 novelty as well as of great hygienic 
importance in this iniproved dévice fdr hùrsing infants,' and they occur in the 
respective claims as the features tliçreof, being lu oomblnation In claim 1. 
They are: First, a cell or réceptacle of uncontraeted dimensions at aperture 
to facilitate perfect cleansing, so essential In this class of devices. Second, 
the elastie breast or dome-shaped cover, Intermediate between the récepta- 
cle and nipple, but intégral with the ilatter, simulatlng the natural breast 
of the mother and having similar hygienic advantages, fuUy pointed eut. This 
dôme f orms the cap or cover of the uncontraeted mllk réceptacle. None of 
the nuinerous références show either feature. AU show bottles with con- 
tracted necks, closed by the ordiuary rubber nipple. The patent of vessel 
might seem to forui an exception, but it is seen that the nipple aperture or 
neck is at the slde, forming a portion dlfflcult to cleanse, and difEerentiated 
trom appellant's device, vs-hich by the terms of claim 1 miist be closed at 
the top or uncontraeted portion by the dome-shaped breast and the nipple 
apex. This latter élément, forming the 'subject-matter of daim 3, is not 
shown in any référence, and is a feature of .origlnallty and value, as testi- 
nionlals show. 

"The examiner appears flnally to concède the novelty of the device, but to 
deny or ignore Its importance. He says It is but a matter of degree; but 
positive différences of construction such as those sbown and claimed, de- 
signed with référence to improvement In functlon as well as hygienic con- 
sidérations, cannot be dismissed on «Bçh a ground. We flnd novelty, utility, 
and patentabillty in the improvelnénts claimed, but suggést and recom- 
mend that the words 'cohoidal' In each daim be replaced by the more dis- 
tinctlve term 'dome-shaped.' Subject to this recommendatlon the examin- 
er's décision is reversed." • 

On this hearing, a number of' other prior art patents hâve been 
introduced by défendant, of whidh only the following need be consid- 
ered, viz.: Dupuy paient, No. 3,780, granted in 1844 for a iiursing 
bottle, a suction device; La Forme patent, Nq- 2,831, granted in 
1868, for a nursing bottle, ' also a suction device ; Potter patent, No. 
224,557, granted in 1880 for k hWrsing bottle, also a suction device; 
and Bobrick patent. No. 468,759, for à riursing bottle, td be used with 
or without a tube. Ail of thèse were before the court on the motion 
for an injunction in limine. 
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AU of the above except Tiegs, Lockwood, and Bobrick are for nurs- 
ing bottles having tube or suction devices. Tiegs' bottle is provided 
with a long, small neck. Lockwood covers only a nipple, while Bob- 
rick shows a nipple having perforation to receive lugs in combination 
with a bottle having a long, small neck provided with lugs adapted to 
co-operate with the nipple perforations. Dupuy's bottle has a narrow 
neck through which the tube passes, and a small flexible ivory mouth- 
piece and stopper. La Forme's bottle has a sharply contracted neck 
through which the suction tube passes. The nipple is a simple mouth- 
piece. The Kennish bottle is about the shape of a beet or turnip. It 
is rapidly contracted near its upper part in a manner which, the ex- 
perts say, would seriously interfère with feeding by gravity. The 
nipple is of rubber and passes down into a rubber dome-shaped cover 
stretched over the opening of the bottle, which the spécification says 
"is designed to supply to the infant the feeling of the natural mam- 
mary gland." The nipple and cover are not intégral. The Potter 
bottle, without the top, very closely resembles the bottle in suit. Its 
walls are practically vertical, tapering in a little at the top. The cover 
is not made of rubber. The nipple is at the end of a long tube and in 
no way resembles that in suit. The Vessel bottle has uniform par- 
allel walls, except a rounded eiïect at the bottom. While the draw- 
irigs seem to provide for a. removable screw cap at the upper and open 
end of the réceptacle, presumably for cleaning same, the spécification 
makes no mention of that f eature. The feed nipple is in the side wall 
near the top, and does not in any way resemble Decker's. Lockwood's 
nipple has what the spécification calls an enlargement which keeps the 
child from swallowing the bottle, and to that extent takes the place 
of complainant's dome-like rubber cover "B." The two are entirely 
unlike. As above stated, Bobrick's bottle has a long, narrow neck 
and a very considérable contraction from about its middle to its top, 
thereby interfering with the feed by gravity. Its nipple is formed to 
practically lock into the lugs on the neck of the bottle, and lacks the 
essential features of Decker's. Tiegs' bottle, as above suggested, is 
about the shape of an ordinary wine bottle, tapering from its base 
to a narrow neck. Its principal claim to novelty lies in its opening 
to admit fresh air during nursing. The spécification, as do several 
other of the patents above adverted to, claims an easy bottle to clean. 
The bottle, however, speaks for itself. Its nipple is entirely unlike 
Decker's. The foregoing is a fair summary of the prior art. 

The opinion of the experts is cohflicting as to Decker's utility over 
the prior art. Défendant, however, concèdes its utility by inf ringing it. 

With regard to the combination of claim 1, the record discloses no 
anticipating nursing bottle. It is unique in the art. 

The child-feeding art is one that appeals to a great majority of the 
public. Every little convenience is seized. The fact that there is no 
bottle like Decker's found in the prior art stands for something. True, 
there seems to be little inventive genius displayed in the device; but 
if it is a useful and désirable article, as défendant must be held to 
concède, then why was it so long in materializing? The desirable- 
ness of a gravity feed bottle, which défendant stands also conceding, 
193 F.— 27 
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seems to hâve been slow in making itself felt. Decker has empha- 
sized it by his device. The line between mechanical skill and inven- 
tion may not be definitely defined, but, in this art, at least, it may 
safely be located so as to reward him who gives the baby any small 
degree of improved chance for life over existing means for guarding 
itself against ills growing out of déficient maternai attentions when- 
ever there is deducible, even a spark of invention. 

ïWith regard to the device of claim 3, there is no anticipation unless 
it may be found in Kennish's nipple, which much resembles it. The 
fact that it is composed of one pièce, instead of two, should not dé- 
termine the matter. Kennish gives as one of his objects "to provide 
for an instinct of the infant to press the cheek against a soft elastic 
substance." The nipple is of rubber. Its lower portion or neck 
passes through a central opening in the rubber cover, which is dome- 
shaped, and is drawn over or otherwise connected with a coupling E 
made of bone, wood, or other suitable substance. This coupling ex- 
tends upward into the neck of the nipple to a point above the cover 
or dôme and downward into a rubber tube which connects it with a 
glass tube, thereby uniting the nipple with the glass tube. Thus, 
while the outer appearance of the two nipple and dôme devices is 
very similar, it is apparent that the concept of the two is dissimilar. 
As with the combination of claim 1, the departure hère from the prior 
art is slight but important. The nipple lends itself to use in connec- 
tion with a gravity device. It is rather a breast than a nipple. There 
seems to be sufficient novelty to constitute invention, humble, but use- 
ful and distinct. 

Validity as to both claims is deemed to be established, and an ac- 
counting is decreed. 



RAILROAD SUPPLY CO. v. HAET STEEL 00. et al. 

(Circuit Court, N. D. Illinois, E. D. December 28, 1911.) 

No. 29,294. 

Patents (§ 328*) — Infrinqement— Tie-Plates. 

The Wolhaupter patents, No. 538,809, olalm 8, No. 691,322, claims t, 
2, and S, No. 721,644, claims 7 and 9, each for a railroad tle-plate, nar- 
rowly construed, as tbey must be in View of the prlor art, held not in- 
fringed. 

In Equity. Suit by the Railroad Supply Company against the Hart 
Steel Company and Guilford S. Wood. On final hearing. Decree 
for défendants. 

Taylor E. Brown (C. C. Linthicum, C. Clarence Poole, and Clârence 
E. Mehlhope, of counsel), for complainant. 

Frank F. Reed, Edward S. Rogers, and James Negley Cooke (Fred- 
erick P. Fish, of counsel), for défendants. 

KOHIvSAAT, Circuit Judge. Complainant seeks herein to re- 
stràin infringement of : (1) Claim 8 of patent No. 538,809, grànted 

'For othèr cases see same topic & i nvmbbb in Dec. & Am. Digs. 1907 to daté, & Rep'r Indexes 



BAILHOAD SUPPLT OO. V. HART STEEL CO. 419 

May 7, 1895, to B. Wolhaupter; (2) daims 1, 2, and 3 of patent No. 
691,322, granted January 14, 1902, to same; and (3) daims 7 and 9 
of patent No. 721,644, granted February 24, 1903, to same, ail for 
railway tie-plates. They read as f ollows, viz. : 

"8. A railway tie-plate formed on the under side with devices more or less 
sharpened, adapted to penetrate and engage the tle and on its upper side 
with a séries of flanges on which the rail rests, substantially as described." 

"1. A railway tie-plate provided on its iipper side with one or more flanges 
on which the rail may rest or by which it is direetly sustained and on the 
under side with one or more tie-engaging flanges, exteuding parallel witii 
the uppér flanges and direetly beneath the latter, substantially as deseribed. 

"2. A railway tie-plate provided on its upper side with one or more flanges 
on which the rail may rest and by which it is direetly sustained and on the 
under side with one or more tie-engaging flanges extending parallel with 
the upper flanges and direetly beneath the latter and sharpened to permit 
Ihem to readily enter the tie, substantially as deseribed. 

"3. À railway tie-plate provided on its upper side with one or more flang- 
es on which the rail may rest and by which it is direetly sustained. on the 
under side witli one or more sharpened tie-engaging flanges extending par- 
allel with the upper flanges and direetly beneath the latter, and on the 
upper side with an additional flange or flanges extending above the plane 
of the rail-su.staining flanges and adapted to receive the latéral thrust of 
the rail, substantially as deseribed." 

"7. A tie-plate provided in its rail supporthig surface with transi-erse 
grooves or channels, and at one margin of said supporting surface with a 
transverse rail abutting shoulder." 

"9. A tie-plate provided in its rail supporting surface with transverse 
grooves or channels, reachiug to the edge of the plate, and at one margin 
of said surface a transverse rail abutting shoulder." 

In substance the subject-matters of the said several patents, so far 
as hère involved, are as f ollows, viz.: 

Claim 8, aforesaid, covers a tie-plate with more or less sharpened 
depending tie-engaging projections on its under side to supplément 
the spikes, and having on its upper face a séries of flanges on which 
the rail rests. 

Claims 1, 2, and 3, aforesaid, call for a tie-plate of the same gênerai 
construction as that of said claim 8, having on its lower or under side 
tie-engaging projections parallel and in perpendicular alignment with 
the flanges in its upper surface, i. e., transverse the rail, and having 
an additional flange on one or both outside edges of its upper face. 
extending above the other flanges and parallel therewith, and adapted 
to receive and resist the latéral thrust of the rail. 

Said claims 7 and 9 call for a tie-plate having grooves in its upper 
surface transverse the tie and extending to the outer edge of the 
plate, running parallel to the rail and provided at one margin of its 
upper surface with a rail-abutting shoulder extending parallel to the 
rail. 

Défendant is charged with the appropriation of the substance of 
each of the foregoing claims in the construction of the combination 
constituting its tie-plate, having the corrugated top surface and the 
more or less sharpened tie-engaging flanges of claim 8, the alignment 
of the upper and lower flanges as in claims 1, 2, and 3, and the rail- 
abutting transverse shoulder of claims 7 and 9. Each of thèse élé- 
ments, défendant insists, is found in the prior art. The défenses re- 
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lied oji are want of patentable novelty in view of the state of the art, 
and noniof ringçment. . 

It is contended that the corrugated rail-supporting surface of the 
device of claim 8 présents a much longer lived tie-plate than doês the 
flat surfaced tie-plate which preceded it. That the furrowed surface 
had some advantage over the flat rail supporting face, seems to be 
fairly well established. It undertakes to make provision for the élim- 
ination of moisture, which corrodes, and sand and other gritty sub- 
stances, which abradte the tie-plate and tie, so that, for the purposes 
of this suit, the utility of such a device must be conceded. The under 
tie-engaging flanges prevent movement of the plate upon the tie, and 
are concededly useful. Were further évidence of thèse facts neces- 
sary, it may be found in the disclosure of the record with regard to 
the use to which the device of the patents in suit has attained. 

As a matter of first impression, it would seem as though the features 
of the claims alleged to be novel could be little more than the resuit 
of mechanical skill — something that the railroad building art must 
suggest. They must, however, be viewed in the Hght of the art as it 
stood at the time of the several alleged inventions in suit. 

In the early days of railroading, engines and cars were light. Rails 
were laid upon and spiked into the ties or into wooden plates. As 
the weight and speed of trains and rail manufacturing facilities in- 
creased, it was found that this was not a safe or economical means for 
holding the rails in place. Flat plates of iron or steel construction 
came into use. It is estimated that at the présent day a first-class en- 
gine weighs more than ten times as much as did one of the first com- 
mercial engines. The great increase in traffic demanded increase in 
the carrying capacity of the cars. This in turn demanded the strength- 
ening of the tracks. To this end, inventors hâve been active in de- 
vising, among numerous other track strengthening devices, tie-plates 
which should meet the demands of increased strain upon the tracks 
and prevent as far as possible the destruction of railroadl ties ; the de- 
mand for the latter being such as to threaten the supply. Thus it was 
that the pressure for improvement in tie-plates became very great. 

The spécification in patent No. 538,809, aforesaid (Unes 13 to 49 
inc, p. 1), reads as follows, viz. : 

"Heretofore In the use of railway tie-plates two gênerai styles of plates 
hâve been employed. The plates were first put Into use without top flanges, 
that Is, flanges on the top of the plate agalnst which the rail flange could 
abut and the plate thereby be utillzed to prevent the latéral movement of 
the rail and conséquent widenlng of the gauge ; but in the use of thèse smooth 
top plates it was found that the constant thrusts of the rail laterally teud- 
ed to shear the spike, and the latter had to be frequently renewed. To re- 
lieve the spike and obviate this item of renewals the plate was provided 
with a top ridge or flrfnge agalnst which the rail flange could bear; the 
flanges on the under side of the plate which engaged the tie supposedly 
holding the plate agalnst any movement along the tie, and the plate there- 
by relleving the spikes from the shearing action of the rail caused by its 
latéral thrust. But in the use of thèse plates with top flanges it has been 
found that the latéral thrust of the rail has caused the flanges on the un- 
der side of the plate to break or compress the wood flbérs and allow the 
plate to creep along the tie longitudipally thereof. Wben the plate has 
once moved, it has been practlcally impossible to again hold the top flange 
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against the rail flange after the rail has been retunied to Us original and 
proper position, sinee the nnder tianges liave no wood to abut against; the 
resuit being that, even wlth the top flange on the plate, the s])ike has had 
to take the thrust of the rail after the plate has heen in use a short time, 
thus rendering useless this top tiange ami soon shearing the spike." 

Froin the record it appears that, as to said claim 8, the prier art is, 
substantially, to be found in the follDwino- patents : 

The railway chair of Wells patent, No. 203,570, granted May 14, 
1878, disclosing a device having an underneath rectangular shaped 
projection or flange intended to be sunk in a channel eut into the tie 
and upper flanges upon which the rail rests, the grooves of which 
serve to lighten the device and afford protection from grit and mois- 
ttire. This chair is meant to hold the ends of the rails. It extends 
over several ties. Complainant insists the chair is not in the tie-plate 
art. So far, however, as it makes public f eatures bearing upon claims 
in suit, aforesaid, it will be proper to consider it. 

Hudson patent, No. 142,020, granted August 19, 1873, which dis- 
closes a tie-plate with a channel on its upper face arrangedi to receive 
a flange in the bottom of the rail, shotdders on the outer edge of the 
upper face, embracing the rail-base on both edges and a rectangular 
projection or flange on its under side directly beneath its upper chan- 
nel, designed to prevent shearing of the spikes and creeping of the 
plate. 

Gould patent, No. 280,030, granted June 26, 1883, for railroad 
plate provided with two or more V-shaped métal flanges or beads in 
its under side, which will readily be imbedded in the tie, and which 
has one or more longitudinal grooves on its top or face surface to 
receive corresponding ribs or flanges on the bottom of the rail and 
on one edge a shonlder. A rubber cushion is provided on the under 
side, between the grooves or flanges. 

Dunham patent, N"o.. 469,386, granted February 23, 1892, which 
shows a corrugated tie-plate, both sides or faces being corrugations, 
thus providing for protection against moisture and sand. 

Goldie patent, No. 485,030, granted October 25, 1892, for a tie- 
plate. This device has a slightly concave top face centrally located 
and a convex under face. The base of the rail rests practically on the 
plain surface at the sides of the dépression, leaving an opening under 
and parallel to the rail. There are more or less sharpenedi flanges on 
the under side which penetrate the rail. A shoulder extending across 
the plate near one ed^ge of the top surface resists side thrust. While 
not mentioned in the patent, it is évident that this tie-plate will take 
care of moisture and grit. 

Servis patent, No. 249,407, granted November 8, 1881, reissue 10,- 
302, reissued April 3, 1883, and No. 294,816, granted March 11, 1884, 
for a wear plate, ail show tie-plates having flanges on their under 
faces and flat upper faces. 

In Reece patent. No. 494,692, granted April 4, 1893, is shown a tie- 
plate which has more or less sharpened flanges on its under face and 
portions upon its upper face équivalent to raised ribs upon which the 
rail rests and aiso rail-abutting shoulders. The portions upon which 
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the rail rests are produced by cutting out the métal from a plane top 
face, so as to leave ribs or strips o£ métal with openings through to 
the tie, as in fig. 2 of the patent. 

Holmes patent No. 495,807, granted April 18, 1893, shows sub- 
stantially the same tie-plate without the openings. 

The patent to Churchward, granted November 7, 1893, and num- 
bered 508,086, calls for a wear plate for railroad ties, having a flat 
rail supporting surface flanked by two transversely ranging rail-abut- 
ting shoulders and an under surface provided with transversely rang- 
ing andi sharpened, tie-engaging ribs or flanges. 

Worthington patent. No. 506,963, granted October 17, 1893, for 
method of making railrûad tie-plates, shows a plate formed "with 
longitudinal ribs on both of its faces and then planing or cutting away 
parallel sections of the ribs upon one face of the plate to form the 
seat and abutments for the foot flànge of the rail." This device, as 
first prepared and before cutting away, is the device of claim 8 and 
claims 1 and 2 aforesaid. 

Avery patent. No. 574,773, granted January S, 1897, for a railway 
tie-plate, covers a device which bas rail-supporting ribs on its upper 
face connected near their ends by transverse raisedi portions or nar- 
row ribs, thereby forming a trough between each set of supporting 
ribs. At the bottom of this trough, and adjoining the inner face of 
the transverse end ribs, a tongue of métal is eut and turned down, 
thereby constituting downward projecting teeth, which engage the 
tie much as shown in Wolhaupter patent, No. 579,509, fig. 2, granted 
March 23, 1897. When the tie-plates are cast, the tie-engaging 
"tongues are cast intégral with the plate." One object of this con- 
struction, it is stated, is to prevent the entrance of water and dirt be- 
tween the plate and the tie. The troughs above referred to must be 
completely covered by the bottom flange of the rail in order to exclude 
moisture and grit. At line 41, p. 2, it is said: 

"A boss or lug E, or two lugs, may be formed on the top of one or more 
of the ribs to serve ns abutments for the rail ttange and prevent its latéral 
movement. Thèse lugs may be pressed upward if the plate Is made of 
wrought métal, or may be cast on, if made of cast métal." 

The lugs serve the same purpose as a shoulder. 

Varions other patents, sixch as ReCce patent, No. 488,662, for wear 
plate ; Clark patent, No. 529,854, granted November 27, 1894 ; Reece 
patent. No. 541,984, granted July 2, 1895; Churchward patent, No. 
492,528, granted February 28, 1893, for a wear plate, having sharp- 
ened under flanges and a plain upper face with a .shoulder; patent 
No. 506,963, granted to Worthington for making tie-plates, October 
17, 1893; Holmes patent. No. 514,465, granted February 13, 1894, 
for a tie-plate; patent to Clark, No. 529,854, granted November 27, 
1894, for a tie-plate, and others, together with certain publications, 
disclose dtevices more or less resembling those in suit. 

From the foregoing, it appears that tie-plates having flanged under 
faces more or less sharpened to engage the tie were old when claim 8 
was applied for ; also, that devices having flat tops, except a rail-abut- 
ting shoulder, and more or less sharpened under flanges, were also 
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old; that tie-plates having channels and attendant flanges, or projec- 
tions and shoulders on their upper faces, and rectangular projections 
or flanges on their under sidtes, were old. 

The device of claim 8 differs from the device of the Dunham pat- 
ent only in its under flanges being more or less sharpened. 

It also appears that tie-plates having upper and lower flanges, both 
parallel with the rail and those transverse thereto, were old. In the 
Goldie patent, the dépression made in the center of the plate is al- 
leged by the patentée to be for the purpose of receiving the more or 
less rounded portion of the center of the rail foot or base. Fig. 2 
shows a clear opening under the rail base, with the flanges of the base 
resting on those parts of the tie-plate not included in the concave 
center but immediately adjacent to and upon both sides of such center 
dépression. The efïect of this would be to provide flanges on the 
upper face of the tie-plate upon which the rail rests. As said above, 
Goldie lays no claim to this feature of his device. As a witness for 
complainant he pronounces his device a failure. Inasmuch as his 
device has gone to the gênerai public by expiration of his patent, his 
statement cannot prevail as an admission. The space under the rail 
in fig. 2 would be ample for the collection and removal of moisture 
and grit from the plate. It is apparent that the bearing rib or section 
of this tie-plate is above and in vertical alignment with the more or 
less sharpened flaujes on the under face of the plate, as in the second 
patent in suit; so that if the Goldie dépression is équivalent to the 
channels which produce the rail-bearing flanges of claim 8, then, 
whether claimed or not by Goldie, Wolhaupter was not the first to 
discover a "tie-plate formed on the under side with devices, more or 
less sharpened, adapted to penetrate and engage the tie, and on its 
upper side with a séries of flanges on which the rail rests," substan- 
tially as described in the first patent in suit. The alleged object of 
the device of claim 8 is to secure lightness, cheapness, strength, pro- 
tection from moisture and grit, and to prevent creeping of the plate. 
Ali of thèse are secured in the Reece patent above set out. 

Such being the state of the art, complainant's invention, as dis- 
closed in clàim 8, must be limited to the particular form of tie-plate 
shown in the drawing with only a very limited right to équivalents, 
if any. Under the state of the art, there could be no novelty in ex- 
tending the lower flanges parallel with the grain of the tie. Goldie, 
Dunham, Reece, and others hâve the same arrangement. Wolhaupter 
prefers his plate formed into a trussed shape, but does not limit him- 
self to that form. He claims a strong plate, since each point where 
the rail rests upon the plate is supported and trussed by métal which 
is more or less on edge instead of on its side, thereby forming for 
each resting point of the rail two girders C^ joined at the apex by 
the top flanges G * where the rail rests. 

If the device of claim 8 is to be compared separately with défend- 
ants' alleged infringing tie-plate, it is évident that the latter lacks the 
under side flanges formed so as to give an arch effect or support to 
the tie-plat€. Its under face is flat with V-shaped depending pro- 
jections în more or less perpendicular alignment with the upper face 
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raised portion tliereof. Its upper flanges, if they may1)e so tcrmed, 
run parallel to the rail and transverse the tie as do its under flanges. 
While those of ciaim 8 run transverse the rail and parallel to tho 
grain of the tie, other différences are disclosed, so that were the two 
to be placed in conflict inf ringement would not be deemed established, 
in view of the state of the art. 

Compared with daims 1, 2, and 3, of patent No. 691,332, it will 
be seén that the under flanges of défendant are located with respect 
to the uppei- rail rests, the same as in Goldie, Reece, and Wolhaupter, 
provided the upper rail rests may be termed flanges in Reece and 
Goldie. Dcfendant's shoulder is that of Goldie, whereas the shoulder 
device of claims 3 is practically that of Reece. It lacks also the 
punched out teeth of Wolhaupter as shown in the spécification. . Were 
thèse two devices hère in suit alone, inf ringement could not be de- 
creed in view of the condition^ of the art at date of patent. 

Considering defendant's device in comparison with claims 7 and 9 
of patent No. 721,644, it appears that it cornes so far as the said 
claims go within the language thereof. It bas the transverse grooves 
reaching to the edge of the plate on its rail-supporting surface and 
also the tran&verse rail-abutting flange. As above stated, the only 
improvement of claims 7 and 9 deemed necessary to consider hère is 
the rail-abutting shoulder. The language of thèse claims is broad 
enough to include any tierplate having such a shoulder in connection 
with grooves on its upper face.. Patent to the same Wolhaupter, No, 
579,509, aforesaid shows substantially this same arrangement of 
grooves on the upper face of a railroad tierplate in combination with 
a shoulder or rail-abutting flange. It is f ound in Goldie patent afore- 
said. If it is to be construed so as to include defendant's tie-plate, 
it must be held to be invalid. This, however, is not necessary. There 
seem to be few lines of the inventive art which hâve been so dili- 
gently foUowed up as the tie-plate. The minutest advances bave been 
recognized by the Patent Office. It is therefore not deemed neces- 
sary to hold this third patent invalid, for what it, calls for as limited 
by the prior art. 

It is the judgment of the court that defendant's device does not in- 
fringe any of, the claims in suit in view of the state of the art. The 
bill will therefore be dismissed for want of equity. 



NATIONAL ELECTRIO STGNALING CO. r. TELEFUNKEN WIEELESS 

TELEGKAPH CO. et al. 

(Circuit Court, S. D. New York. December 5, 1911.) 

PATKNTS (Î 328*) VALIDITT AND iNrEINGEMENT— WlEELESa TkLKGEAPH STS- 

IKM. 

The Fessenden pateat. No. 706,736, for a System of transmission of 
energy by electromagnetlc waves, having in the recelvlng System a clpsed 
circuit tuned to the f requency of the transmitted impulses and a current 
operated >eave-responslve device or detector, held not anticipated and 
Intrlnged où a motion for a prellmlnary injunction. 

•For other caseï M* um* toplc & i numbeb in Dec. & Am. Oigi. 1907 t« date, A Rep'r InâexM 
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In Equity. Suit by the National Electric Signaling Company against 
the Telefunken Wireless Telegraph Company and others for infringe- 
nient of letters patent No. 706,736 for a System of transmission of 
energy by electromagnetic waves, granted to Reginald A. Fessenden 
August 12, 1902. On motion for preliminary injunction. Motion 
granted. 

Herbert G. Ogden, for complainant. 
Hector T. Fenton, for défendants. 

LACOMBE, Circuit Judge. I do not understand that ît îs dîs- 
puted that défendant bas operated a wireless telegraph station in 
this city, in which it bas used its own devices including the so- 
called "detector," of which a sample or replica has been submitted. 
The individual défendants hâve appeared generally in the suit. _ 

The record does not disclose any prior patents or publications or 
other material évidence which was not before the court in the Maine 
suit. National Electric Signaling Co. v. United Wireless Telegraph 
Co. (C. C.) 189 Fed. 727. The file-wrapper and contents of which so 
much has been said upon this motion was certainly in évidence there, 
and was discussed at length in the brief filed at final hearing; the 
points made being substantially those now relied upon. 

Even with the assistance afforded by defendant's affidavits and brief, 
I am unable to discover any substantial différence between the defend- 
ant's detector and the "crystal detector" of the Maine suit. Indeed, 
the argument hère is mainly directed to showing that Judge Haie 
erred in holding that the crystal detector infringed. 

Motion for preliminary injunction is granted as prayed. 



In re RUBIN. 
(District Court, S. D. New York. Febrnary 14, 1012.) 

1. Injunction (§ 223*) — Violation of Ordek — Sale of Lamps. 

The faet that the défendant In a civil suit had been forbldden by 
the court from selling lamps of a certain pattern did uot prevent hlm 
from selling lamps of that sort which he had bought from the plaintiff. 

[Ed. Note. — For other cases, see Injunction, Dec. Dig. § 223.*] 

2. iNJUNcnoN (§ 230*) — Violation of Order— Evidence— Stjfficienct. 

On a proceeding for alleged violation of an order of court forbidding 
the sale of lamps of a certain pattern, évidence exauilned, and held in- 
sufflcient to show that défendant had vlolated the order. 

[Ed. Note. — For other cases, see Injunction, Dec. Dig. i 230.*] 

Application to punish Louis Rubin for a criminal contempt of court. 
Disniissed. 

This proceeding originated in the Circuit Court, and was based 
upon an alleged violation of an order of that court forbidding the sale 
of lamps of a pattern known as "Solar Light." 

*For otb«T caset gee same topic & ! nvm££b is Dec. & Am. Digs. IW to date, & Rep'r Indexe* 
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■ ' Johii E. Walker, Asst. U. S. Atty. 
Gennert & Gennert, for Rubin. 

XACOMBE, Circuit Judge. [1] The original subject-matter of 
côitiplaint comprisëd 3 lamps with nickel casings. The affidavits sub- 
mitted being conflicting, the court ordered the testimony to be taken 
in open court. The matter coming on during the last week of the 
existence of the Circuit Court and other engagements pressing, the 
court directed that the testimony be taken before a référée sitting with 
a jury. When the testimony was complète, the court instructed the 
jury to answer four spécifie questions, which they did. Their an- 
swers to the first three of thèse shows that they had reached the con- 
clusion that défendant had sold the 3 lamps — indeed, he did not dis- 
pute that proposition ; that they were of the sort forbidden by the or- 
der, but that he had boiight them from the plaintiff in the civil suit, 
or from its agent. Lamps thus purchased he would. be free to sell 
again. This finding of the jury is accepted, and thèse 3 lamps are 
out of the case. 

[2] By their answer to the fourth question the jury found that Ru- 
bin had also sold a lamp of the kind forbidden by the order, with an 
enamel casing, known as "Exhibit Smith Lamp." He conceded the 
sàlè of this lamp, but insisted that he was informed at so late a date 
that such sale was to be madie a subject of inquiry that he had not had 
a fair opportunity to présent évidence to the jury to show that he had 
bought this lamp also frorti plaintiff or its agent. He submitted an 
affidavit, which the court did not pass upon, preferring to examine the 
question upon testimony produced by both sides in open court and 
tested by cross-examination. Such a hearing was had, and upon the 
testimony there taken the case now cornes up for final disposition. 

The testimony is very conflicting. Rubin insists that the Smith 
lamp was delivered to him, by plaintiff or its agent, as one of 50 lamps 
which he had ordered. The 50 lamps were delivered in two lots ; one 
containing 7 lamps, and the other (delivered much later) containing 
43 lamps, The sale of 50. larhps arid the delivery in two lots, of 7 arid 
43, one sent by the Triple Air Eight Company, .plaintifï's agent, the 
other ;sent by the Solar Light Company, at the request of the Triple 
Air Light Company, is concedçd; in fact, proved by the government's 
proof. The.real point in dispute is whether the whole 50 were nickel 
lamps, or whether there were some enamel lamps among them. H 
there was no enamel lamp among thèse 50, défendant has not shown 
that the "Smith" lamp wâs bought from plaintiff or its agent; and 
since he admits the sale, ând it is manifestly of the kind covered by the 
înjunction order, disobedience of that order would be proved. 

An employé of the Triplé Company, who took charge of larnp stock 
and kept the stock book, testified to his method of doing his work, and 
'prodyiced his book of orîginafl éntries, from which he could tell, upon 
' beihg' told the séries number'bîart;^làmp, whether it was nickel or 
enamel. Another employé of the same Companj' testified that he made 
• up the two packages composing the lot of 7 lamps which went to Ru- 
bin. He produced his book of original entry — the "Lamp Book" con- 
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taîning wHat purported to be an entry in his own handwriting, giving 
the numbers of the 7 lamps. The entry is criticised by défendant 
because of some indications that the paper had been at some time gone 
over with a rubber eraser and numbers subsequently written. It is 
not necessary to go into that matter, however, because in its présent 
condition one number is illegible, and as to that one the stock clerk 
was unable to state whether the lamp was nickel or enamel. 

As to the lot of 43, the président of the Solar Company testified on 
direct examination that they were ail nickel, not because he had packed 
them or seen them packed, but because he had, at that time, no enamel 
lamps of this type in stock. But upon cross-examination he admitted 
that before that time his company had taken over from another Com- 
pany (the Incandescent Supply Company) about 100 white enamel 
lamps of the same kind as the Smith lamp, with some trifling différ- 
ences in the gold stripe on the smoke bell. Without further discussing 
the evidience it is sufficient to say that the court is not satisfied that 
the prosecUtion, which has the burden of proof on the whole case, has 
established the fact of dtsobedience of the order by sales of the 4 
lamps above referred to. 

The attachment is vacated, and proceeding is dismissed. 



DEBUS V. YATES. 
(District Court, E: D. Kentueky. August 17, 1910.) 

1, BANKRtJPTCy (§ 166*) — VOIDABLE "PREFERENCE"— INTENTION OF DEBTOB. 

To constitute a voidable préférence liy transfer imder Bankr. Act 
.Tuly 1, 1888, c. 541, § 60b, 30 Stat. 562 (U. S. Uomp. St. 1901, p. 3445), 
as amended by Act Feb. 5, 1003, c. 487, § 13, 32 Stat. 799 (U. S. Comp. 
St. Siipp. 1909, p. 1315), tbe transfer niust bave been such as to create 
a "préférence," as deflned in section 60a, and hâve been made with an 
actual, and not an attributed, intent on the part of the debtor to give 
a préférence, and the créditer must hâve had reasonable cause to be- 
lieve such préférence was intended. It is not sufficient to establish 
such actual Intent on the part of the debtor that he was insolvent when 
the transfer was made or that a préférence in fact resulted. 
[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 166.* 
For other définitions, see Words and Phrases, vol. 6, pp. 5498, 5499; 
vol. 8, p. 7759.] 

2. Bankruptcy (§ 161*) — ^Voidable Préférence— Record able Transfbrs. 

The amendment of Bankr. Act July 1, 1898, c. 541, §§ 60à, 60b, 30 Stat. 
562 (U. S. Comp. St. 1901, p. 3445), by Act Feb. 5, 1903, c, 487, § 13, 32 
Stat, 799- (U.,.; S. Comp. St. Supp. 1909, pp. 1314, 1315), by adding the 
provision that, "where the préférence consists in a transfer, such peri- 
od of four months shaîl not expire untll four months after the date 
of the fecording or registering of the transfer, if by law sueh recordlns 
or registering is required," has the effect of making reoordable tranS- 
fers, ■y^hich were in fact preferential and so intended. by.both parties, 
voidable under subdivision "b," although they tvere made more than 
four months before the bankruptcy, where they were not recofded un- 
til wlthin that time; but the transfer is still to be judged, In deterniin- 
Ing. the question whether or not it constituted a voidable préférence, as 
of the time when it was made, and not as though it flrst canie into 
being at the time it was recorded. and unless- when it waa mkhs the 

•For other cases see same topic & § numbeb in bec. & km. Dlgs. 1907 to date, & Rep'r Indexes 
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debtor wtis tosolvent: and actually Intended a préférence, and the cred- 
itor then had reasonable cause to believe It was so Intended, it is not 
' voidable. 

[Ed. Note. — For other cases, see Bankrnptcy, Dec. Dlg. § 161.*] 
S. Bankbuptcy (§ 303*)— VoiDABLi; Prefebence— Intention to Give TnEr- 

EBENCE— E\'IDENCE CONSIDEHED, 

Bankrupt was a man of large business affairs, both on bis own ac- 
count and throiigb three corporations, of whicli lie was principal stocK- 
holder and an officer ; tbeir aggregate business in one of tlie years just 
prior to the bankruptcy aniounting to $300,000. At about that tiuie be 
contraeted to sell a lot for $1,500, acceptlng as part paynvttit a note giv- 
en to tbe purchaser by one of bis corporations^ and indorsed by him. 
For legitimate reasons. tbe deed was not madé uùtil more tban a year 
after the contract, and within four months prior to tbe bankruptcy. The 
sale was made at the Instance of the purchaser who desired tbe lot and 
expected to pay cash for it ; the application of the note toward the 
purchase priée belng at the suggestion of tbe bankrupt. At the time 
of the transfei the bankrupt and the corporations were ail in fact in- 
solvent; but such condition had existed for some years, and during 
tbat time the bankrupt had kept the business of ail going and had sub- 
stantially reduced their indebtedness. He testifled that untll 10 days 
before he flled his pétition, when certain creditors began to crowd hlm, 
he expected to pay out in fuU, and circumstantial évidence tended to 
support the stateraent. No daim was made of any other transfer which 
was elther fraudulènt or preferentlal, . and no reason existed why he 
Bhould prefer the purchaser of the lot, who was not pressing for ptay- 
ment. Held that, conceding that the bankrupt knew of the insolvency, 
the évidence was not sufficient to show that he intended a préférence, 
or that the purchaser had reasonable cause to believe such préférence 
was Intended, so as to rerider the transfer voidable. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. | 303.*] 

In Equity. Suit by Louis K. Debus, trustée in bankruptcy of Jay 
H. Northrup, against Frank H. Yates. Decree for défendant. 

Maxwell & Ramsey and , George B. Martin, for plaintiff. 
Hager & Stewart and Simeon S. Willis, for défendant. 

COCHRAN, District Judge. This cause is under submission for 
final decree. It is a suit brought by Louis K. Debus, trustée in bank- 
ruptcy of Jay H. Northrup, against Frank H. Yates, to recover a va- 
cant lot of ground in the city of Louisa, Lawrence county, Ky., as 
a voidable préférence under section 60b of the bankrupt act. The lot 
fronts 78 feet 3 inches on Madison street, and is sometimes referred 
to as three lots, though it is ail under ore fence. The recovery is 
sought conditionally upon payment to Yates of the sum of $178.- 
31 and interest from October 24, 1906, or subject to a lien in his fa- 
vôr therefor. The lot was transferred to him by the bankrupt and 
his wife July 28, 1906, by deed then executed atid delivered, but not 
lodged for record by him until October 29, 1906. The pétition in 
bankruptcy was filed November 17, 1906. The making of the trans- 
fer and its lodging for record, thèrefore, were both within four 
months before the filing of the pétition. 

At the time of the making of the transfer Yates was a créditer of 
the bankrupt. Theretofore, to wit, in February, 1904, he had sold to 
the Whitehouse Cannel Coal Company, a Kentucky corporation, of 

*For othtr cases see same toplg 4 i nvmbeb in Dec. Is Am. Dlga. 1907 to dat», ft Rep'r Isteces 
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which the bankrupt was gênerai superintendent and treasurer and 
principal stockholder, a stock of goods purchased by him in connec- 
tion with the purchase of a building in that city for the use of the 
Louisa National Bank, of which he was a director, for the sum of 
$1,321.69, and had received therefor the four months note of the 
Company, indorsed by the bankrupt. This note he discounted with 
the bank, receiving the proceeds, and the company paying the dis- 
count. Thereafter seven times and every four months the note was 
renewed; the parties thereto always being the same, and the com- 
pany paying the discount. The last renewal was made June 24, 1906, 
and was outstanding on July 28, 1906, at the time of the transfer, 
to become due October 24, 1906. The considération of the transfer 
was $1,500, recited in the deed to hâve been paid cash in hand, of 
which $1,321.69 was paid by Yates assuming payment of the note, 
and the balance of which, $178.31, he paid in cash. He did not, how- 
ever, pay the $178.31 at once on delivery of the deed or to the bank- 
rupt. He paid it at the same time he paid the note, which was Oc- 
tober 24, 1906, when it became due, and he paid it to M. F. Conley, 
cashier of the bank; the payment being to him individually and not 
as cashier. Just how this came about is not explained in the évi- 
dence. The reasonable inference is that at the time of the delivery 
of the deed, when he assumed payment of the note, he assumed pay- 
ment of the balance to Conley on account of the bankrupt. It 
is thus seen that to the extent of $1,321.69 the considération for the 
transfer was a past debt. 

[1] At this point I cease narrating the facts relevant to the con- 
troversy, to consider generally what is essentiâl to make a transfer 
of property by a bankrupt a voidable préférence under section 60b 
of the bankrupt act, to résume the narration after I bave reached a 
conclusion in regard thereto. To this end the subject of transfer 
préférences generally, and that first under the bankrupt act as it stood 
prior to the amendments of 1903, and then as it stood as thus amend- 
ed, should first be dealt with. 

The bankrupt act defines a préférence without référence to any 
conséquence following therefrom. This it does in section 60a. It 
does so by providing therein when a debtor shall be deemed to hâve 
given a préférence. As it stood before being so amended, it pro- 
vided that a debtor should be deemed to hâve given a transfer préf- 
érence when, being insolvent, he made a transfer of any of bis prop- 
erty, the effect of the enforcement of which would be to enable one 
of bis creditors to obtain a greater percentage of his debt than any 
other of his creditors of the same class. Insolvency, as provided by 
section 1 (15), exists when the debtor's property, excluding that fraud- 
ulently transferred, is insufficient to pay his debts. There were thus 
two éléments in the définition, to wit: (1) The making by the debtor 
of a transfer of certain of his property, the effect of which would be 
to enable one of his creditors to obtain such greater percentage ; and 
(2) existing insolvency on the debtor's part at the time the transfer 
was made. By "one of his creditors" is meant one then holding a 
past debt against him. It does not include one who, for the first 
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tJme, crédits him on the faith of a transfer then madé. In tHe case 
of In re Clifford, 136 Fed. 475, Judge Reed, referring to section 60a, 
said : 

"The purpoSG of thls section Is to prohlblt the glvlng of a preferenc» 
by a bankrupt to exlstlng credltors, and It does not apply to transactions 
whereby the bankrupt reçoives a présent considération for the transfer." 

It was a slip to say that section 60a prohibits anything. It merely 
defines. Under the act of 1867 (Act March 2, 1867, c. 176, 14 Stat. 
517), in the case of Tiffany v. Institution, 18 Wall. 375, 21 U Ed. 
868, Mr. Justice Davis said : 

"The préférence at whlch thls law is directed can only rise In case ôf an 
antécédent debt." 

, It is questionable whether the élément of insolvency belongs to a 
logical définition of a préférence, and whether, in induding it, the 
section is not somewhat arbitrary. It is possible, however, that a 
transfer cannot hâve such eiïect, unless at the time the debtor is in- 
sQlvent. I hâve not thought this matter out. As thus defined a préf- 
érence was purely objective. It was not concerned with any mental 
State of either the debtor or creditor. And it is certain that under 
this section there is no such thing as a préférence unless the transfer 
was in payment of or to secure a past debt existing at the time it was 
made, and at that time the debtor was insolvent. It was not pos- 
sible for the transfer to be a préférence if made to secure a présent 
loan, or if at the time it was made the debtor was solvent. 

As.stated, subdivision 60a was confined solely to defining a préfér- 
ence. It; had nothing to do with proyiding any conséquence thereof , 
Its conséquences were covered by other provisions of the bankrupt 
act. Three conséquences were so provided. In one instance only was 
conséquence given to a préférence as thus defined by itself — i. e., with 
no accompanying fact — and that was when the creditor who had re- 
ceived it asserted a claim against the bankrupt estate. It was; pro- 
vided by section 57g that his claim should not be allowed unless he 
surrendered his préférence. In the case of Pirie v. Chicago Titlei& 
Trust Cc»npany, 182 U. S. 438, 21 Sup. Ct. 906, 45 L. Ed. 1171, the 
Suprême Court held that such conséquence should be given to the: 
préférence alone, and it would seem; that it was immaterial when it 
was given. Collier on Bankruptcy (6th Ed.) p. 439, says that it;yvas 
thereby held, that "any paymeat ;l>y debtor to creditor after, tho.ugh 
without knowledge of , actual insolyency, * * * even though lack- 
ing intent and made years before," had to be surrendered by the 
creditor before he could hâve his claim allowed. Such a. préférence 
may be termed an obstructive préférence, in that, unlessi surren- 
dered, it is in the way of allowipg any claim to the creditor rçceiv- 
ing ,it. ,:;, -, : ; ■ 

In the other itwo instances in which conséquence was given to such 
a préférence,, it was not given to it by itself, but only in connection 
with aceçmpanyjng facts, ; By section 3a (2) it was made an act of 
bankriiftptcy. ivjti order that it might hâve; such conséquence, it iwas 
essential; that tvvo other facts, iii addition to that of préférence, exist. 



DEBTJS V. TATE3 431 

It must hâve been given with an intent to prefer, and either four 
months must not hâve elapsed since it was given, or, if the transfer 
was recordable, four months must not hâve elapsed since it was re- 
corded, or, if nonrecordable, four months must not hâve elapsed since 
possession was taken before the pétition was filed. This is said apart 
from the fact of actual notice. The fact that it was given with such 
intent, and the further fact that it was given in such time, or that 
such time had not elapsed since it was recorded or possession taken 
under it. had to accompany the fact of the préférence in order that 
it hâve the conséquence of being an act of bankruptcy. 

By section 60b it was made voidable. Hère, for it to hâve such 
conséquence, it had to be accompanied at least by the facts that the 
creditor had reasonable cause to believe that it was intended thereby 
to give a préférence, and that it was made within four months before 
the filing of the pétition, or after the filing thereof and before the 
adjudication. It was not sufficient that the pétition was filed within 
four months after the transfer was recorded, if recordable, or posses- 
sion taken under it, if it was not. It had to be filed within four 
months after it was given. So that it was possible for a préférence 
to be an act of bankruptcy and yet not be voidable. In order that 
it be an act of bankruptcy, the mental state of the debtor, and not 
of the creditor, was a material master. But in order that it be void- 
able apparently the mental state of neither was essential. It was suf- 
ficient that there was reasonable cause to believe that the debtor had 
the mental state of intending to prefer when he gave the préférence. 
It would seem, however, that the mental state, at least of the debtor, 
was an essential fact in order to a voidable préférence, as well as to 
an act of bankruptcy. And such seems to be the underlying presup- 
position of the opinion of the Suprême Court as delivered by Mr. 
Justice McKenna in the case of Pirie v. Chicago Title & Trust Com- 
pany, supra. The préférence involved there, as stated, was an ob- 
structive, and not a voidable, one. The preferred creditor took the 
position that the same things were essential to an obstructive préfér- 
ence as to a voidable one, and hence that it was essential that there 
should hâve been an intent to prefer on the part of the debtor, and 
not only reasonable cause on the part of the creditor to beHeve that 
he had such intent, but actual belief that he had. Mr. Justice Mc- 
Kenna stated the preferred creditor's position in thèse words: 

"It is nevertheless urged that, not only must the aet and state of mind 
o( the glviug debtor be considered, but the act and state of mind of the re- 
celving creditor must be considered." 

As the équivalent of this statement he continued in thèse words : 

"It is not enough that an advantage in fact he given, but to malte it a 
préférence 'the person reeeiving it, or to be benefited thereby, or his agent 
acting therein,' shall hâve had reasonable cause to believe that it was in- 
tended thereby to give a préférence." 

And as another way of putting it he continued in thèse words: 

"In other words, it is eontended that the quoted words should be read Into 
subdivision 'a' from subdivision 'b.' " 
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Subsequently he stated the preferred çreditor's position tlius: 

"There should be a guilty knowledge on the part of the créditer ot tîiô 
guilty intent on the part of the debtor." 

And again he stated it thus: 

"It is urged that the Word 'préférence' imports the conscloxis participation 
of the eredit.or and debtor in the same intent." 

This position of the preferred créditer, as thus stated, was accepted 
as true of a voidable préférence, but denied to be so of an obstructive 
one. As to it, it was sufficient that a préférence had been given. 
Nothing more was essential. To be noted in this connection is that 
this statement of Mr. Justice Gray in the case of Wilson Bros. v. 
Nelson, 183 U. S. 191, 22 Sup. Ct. 74, 46 L. Ed. 147, to wit: 

"The act of 1898 makes the resuit obtalned by the créditer and net the 
spécifie intent of the debtor the essential fact" 

— was made as to judgment préférences, and not as to transfer préf- 
érences, with which I am deahng. As Air. Justice Gray points out, 
there is a marked différence between the acts of 1867 and 1898 as 
to judgment préférences, which indicates a législative intent to leave 
out the spécifie intent of the debtor as an élément of such préférences. 
This is not the case as to transfer préférences. And there was good 
reason for a change in this particular as to judgment préférences 
that did not exist as to transfer ones. In the former the debtor does 
nothing. He performs no act. He simply refrains from doing. 
Where such is the case it is likely always to be difficult to make out 
that his nonaction is with an intent to prefer. In case of transfer 
préférences the debtor acts, and the intent with which he acts can 
more readily be made out. 

Such were the provisions of the bankrupt act before the amend- 
ments of 1903 in relation to transfer préférences. They defined such 
a préférence and gave three conséquences to it. In order to a void- 
able préférence a préférence had to be given. It had to be given by 
the debtor with intent to prefer; the créditer had to bave reasonable 
cause to believe that it had been so given; and it had to be given 
within four months before the filing of the pétition, or after the filing 
thereof and before the adjudication. The fact that a préférence had 
to be given required that the transfer should be made to pay or se- 
cure a past debt, and that when made the debtor was insolvent. Thèse 
four things, then, had te exist at the time when the transfer was 
made: The debt to secure which it was given mùst then hâve been 
a past debt; the debtor must then hâve been insolvent; the debtor 
must then hâve intended thereby to prefer the past debt; and the 
créditer must then hâve had reasonable cause to believe that the 
debtor so intended. There was no other possible time to which to 
refer thèse things. 

This brings us to the changes made by the amendments of 1903. In 
the first place, they made a change in the définition of a préférence, 
by section 60a. They imported into it a time élément, and thus made 
it an arbitrary définition. To be a préférence, within the meaning 
of the section as it now stands, it is necessary that the transfer be 
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made within four months before the filing of the pétition, or after 
the filing of the pétition and before the adjudication, or, if recorda- 
ble, that it has not been recorded, or, if recorded, four months bas 
not elapsed f rom its recordation before the fiHng of the pétition. This 
has been brought about by providing that a debtor will be deemed to 
hâve given a préférence if, being insolvent, he has "within four 
months before the fiHng of the pétition or after the fiHng of the péti- 
tion and before the adjudication" made a transfer of the character 
prescribed, and "that such period of four months shall not expire 
until four months after the date of the recording or registering of the 
transfer, if by law such recording or registering is required." The 
former words quoted were omitted from section 60b and inserted in 
section 60a, thereby making the time when the preferential transfer 
was made an élément of a préférence, instead of an élément, save 
subordinately, of a voidable préférence. The latter words, which 
make the time of recording as well as the time of making an élément 
of a préférence in case the transfer is recordable, were inserted anew. 
That they hâve in view a recordable transfer was decided in the case 
of Loeser v. Savings Deposit Bank & Trust Co., 148 Fed. 975, 78 
C. C. A. 597, 18 L. R. A. (N. S.) 1233. That by reason thereof, as 
long as a recordable transfer is unrecorded, it remains a préférence 
finds support in In re Beckhaus, 177 Fed. 141, 100 C. C. A. 561. 

Again, the amendments of 1903 made a change in the time élément 
of a voidable préférence. There is now no time élément in a void- 
able préférence as such. Ail référence to time has been omitted from 
section 60b. As stated, the référence to time originally in section 60b 
has been omitted and inserted in section 60a. There is a time clé- 
ment in a voidable préférence now because the giving of a préfér- 
ence as defined in section 60a is an élément of such a préférence, 
and a préférence as thus defined contains the time élément hereto- 
fore stated. By reason thereof it is not now essential, in order to 
a voidable préférence in any case, that the pétition be filed within four 
months after it was given. It is sufficient, if the transfer by which 
it was given was recordable, that it has never been recorded or, if 
it has been recorded, that four months hâve not elapsed since then 
before the filing of the pétition. It would seem still to be the law 
that, if the transfer by which the préférence was given was nonre- 
cordable, it is not voidable unless made within four months before 
the filing of the pétition, or after the filing thereof and before the 
adjudication. It is not voidable as long as possession has not been 
taken under the transfer, or, if possession has been so taken, as long 
as four months hâve not elapsed therefrom before the filing of the 
pétition. 

The contrary of this was held in the case of Long v. Farmers' State 
Bank, 147 Fed. 360, 77 C. C. A. 538, 9 L. R. A. (N. S.) 585. It 
was there held that sections 3 and 60 should be read together, and 
the provision in section 3 that a nonrecordable preferential transfer 
could be made an act of bankruptcy within four months after pos- 
session was taken under it should be imported into section 60, and 
it should be read as if it provided that such a transfer within sucIî 
193 F.— 28 
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tîme was a préférence, and hence aiso a voidable préférence. Con- 
cerning this position Mr. Loveland in his work on Bankruptcy (3d 
Ed., p. 570) says : 

"If Congress had Intended this clause to be read into section 60a, it Is fair 
to présume that It would hâve been incorporated in It by amendiuent." 

This criticism of this position seems to me to be sound. 

The only other change made by the amendments of 1903 as to 
préférences was in relation to obstructive préférences. By the amend- 
ment to section 57g such a préférence was placed on the same basis 
as that of a voidable one. New, whenever a préférence is voidable 
under section 60b, it has to be surrendered under section 57g in order 
to an allowance of a claim by the creditor receiving it ; and whenever 
it is not a voidable préférence under the one section, it does not hâve 
to be surrendered under the other. The effort was evidently made to 
put ail three préférences on the same basis, and it was successful, 
except in orte particular, to wit, that where a transfer is nonrecordable 
it can be made an act of bankruptcy as long as possession is not taken 
under it atid foiij mohths after possession is so taken, whereas it is 
a voidable or an obstructive préférence only in case the transfer was 
made within four months before the pétition was filed, 

Limiting ourselves, now, to voidable préférences under the bank- 
rupt act since the amendments of 1903, we find they are just as they 
were before the amendment, except in one particular. Before a préfér- 
ence was not voidable unless the transfer by which it was given was 
made within four months before the filing of the pétition, or after 
the filing thereoî and before the adjudication. Now it is voidable if 
the transfer was recordable, if the pétition was filed at any time before 
it is recorded, or within four months after it is recorded. It is still 
an essential élément of a voidable préférence that the transfer was 
made by the debtor with intent to prefer. In so far voidable and 
obstructive préférences are like préférences which are an act of bank- 
ruptcy. To be an act of bankruptcy, it is necessary that the transfer be 
made with an intent to prefer. That an intent to prefer on the part 
of the debtor is an essential élément of a voidable préférence under 
the bankruptcy act as it stood after the amendments of 1903 seems 
to hâve been nrst emphasized in the case of Hardy v. Gray, 144 Fed. 
922, 75 C. C. A. 562, a décision of the appellate court of the First cir- 
cuit. It was there laid down, also, that this intent must be an actual 
intent, and that it is not sufficient that it be an attributed one. Judge 
Putnam there said : 

"Thus, as the statutes now stand, * * * ail artiflciallty has disap- 

peared, and thé wOrd 'préférence,' as well as the word 'intended,' may be 

read with their natural meaning, subject, of course, to the gênerai rules 

by virtue of whiçh, under certain circumstauces, an act froui which a re- 

; suit easues may sûmetimes be held to contemplate and purpoae the resuit." 

^ -"• He stated the position of the lower. court in thèse words; 

"It appears tô us tli&t'by this the learned judge eliminated the élément 

of àctuàl intention on the part of the debtor to ,give a préférence. In other 

words, the rule, laid down is apparently that, so long as the deljtor; is in- 

solvent, and knows that he is iusolvent, and makes" a paymeiii; ' bf a pre-ex- 

"isting debt, the intent to prefer is a prësumption of 'Ikw. Whatever may 
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have been tlie meanlng of the learned judge, we understand that on the 
whole he held the view of the law whlch the trustées squarely took before us; 
that is to say, 'that ail that It is necessary for them to prove is that Powers 
and Mayer and Hardy had reasonable cause to belleve that Andrews was 
insolvent on the dates in question.' " 

As to the position of the trustées before the appellate court he said 
f urther -. 

"Followlng this out. the trustées proceeded to argue at length agaiust 
the proposition that to prove a préférence it is necessary to show that the* 
debtor actually intended to give one and that the créditer had reasonable 
cause to believe that there was this actual intention." 

Concerning the natural reading of the statute he said : 

"We have shown that an élément expressly contained therein Is that the 
creditor shall have had reasonable cause to believe that it was intended 
thereby to give a préférence. Naturally and justly it would be said that 
no one could be eharged wlth a reasonable cause to believe somethiug, un- 
less that somethiug existed to which the belief was supposed to relate. It 
i'S true that the ordinary rule that a person who does an act is supposed to 
contemplate what results therefrom applles to cases of this class, but only 
as an élément; and it cannot apply, even as an élément, unless the party 
who doesi the act has a knowledge of the essential facts which tend to pro- 
duce the resulting conséquences, or at least has a reasonable cause to be- 
lieve them or purposely shuts his eyes." 

He considered the authorities under the act of 1867 and the présent 
statute relevant to the question and stated the resuit of his considéra- 
tion in thèse words : 

"Thèse propositions [quotations from décisions of the Suprême Court un- 
der act of 1867] establish that the Intent to pref er under the act of 1867 was 
held to be an actual intent, and not an attributed one. We find no change 
in the décisions with référence to the présent statutes." 

And juBt hère it should be noted that there was no radical change 
in the ph;raseology of the two acts as to transfer préférences, such 
as was- the case with référence to judgment préférences, as was pointed 
out by Mr. Justice Gray in Wilson Bros. v. Nelson, supra. This posi- 
tion has been approved by the appellate court of this circuit in the case 
of In re First National Bank of Louisville, 155 Fed. 100, 84 C. C. A. 16. 
Judge, Seyerèns there said: 

"But, tomake the réception of paymeut a préférence, the creditor must 
have had reasonable cause to belleve that. the debtor was intending to give him 
a preferericie 'over- the other creditors, and we incline to think, with the Cir- 
cuit Court pfAppeals for the First Circuit (Hardy v. Gray, 144 Ped. 922 [75 
0. C: A. 562]), that the reasonable implication is that the debtor himself must 
bavé intended the préférence. The very word signifies the doing of a thing 
wlth a purtjose to give an advantage; and the construction which treats the 
notion ôf the debtor as indiffèrent seems artiflcial and awkward,"' 

That its, position had been so approved was recognized by the ap- 
pellate court of the First circuit in the case of Curtiss v. Kingman, 
159 Fed. '880, 87 C. C. A. 60. It has also been approved by the ap- 
pellate court of the Fifth circuit in the case of Tumlin v. Bryan, 165 
Fed. 166, 91 C. C; A. 200, 21 L. R. A. (N. S.) 960. Judge Shdby 
there said: 

"The ïeffsonable implication of the statute, it has been held, is that the 
debtor himself must have intended the préférence. In re First National 
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Bank, 155 Fed. 100 [84 C. C: A. 16]; Hardy v. Gray, 144 Fed. 922 [75 C. O. 
A. 562]." 

And in the récent case of In re Leech, 171 Fed. 622, 96 C. C. A. 
424, Judge Severens set forth the essential éléments of an unlawful 
préférence, either an obstructive or voidable one, apart from the time 
élément, in thèse words : 

"In order to establish that tliere was an unlawful préférence, It must he al- 
leged and proved that at the time of the transfer the party maklng it was 
insolvent, that the property transferred was such as liis creditors had a 
right to hâve subjected to their claim, that he intcnilcd a prcference. and 
that the transférée had reasonable cause to believe that the transferror had 
such an Intention." 

In the case of Benedict v. Deshiel, 177 N. Y. 1, 68 N. E. 999, the 
New York Court of Appeals held that the intent of the debtor \yas 
not a material élément of a voidable préférence. It based its décision 
on the case of Pirie v. Chicago Title & Trust Co., supra. But it over- 
looked the fact that the Suprême Court was dealing there with an 
obstructive préférence, and not with a voidable one, and that, as the 
bankrupt act stood before the amendments of 1903, when the two 
kinds of préférences were radically différent, and the presupposition 
of the case was that as to a voidable préférence the intent of the 
debtor was an élément thereof. 

Judge Archbald, of the Middle district of Pennsylvania, deals with 
the question in an article entitled "Frauds and Préférences" in 44 Am. 
Law Rev. pp. 481-497. It is doubtful whether in his view an intent 
on the part of the debtor to prefer is an élément of a voidable préfér- 
ence. He begins with the statement : 

"An Intent to prefer is made an élément of a préférence In section 3a 
(2), where the différent acts of bankruptcy are enumerated, and is therefore 
presumptlvely an élément of a voidable préférence as specified in sections 60a, 
60b. It Is also implled in the condition attached to the latter in order to 
make it voidable that the party beneflted shall hâve reasonable cause to 
the belief that a préférence was in fact intended." 

This seems to concède that an intent to prefer is an élément of a 
voidable préférence. He then takes issue with the position that this 
intent must be an actual one, and not an attributed one. He refers 
to the cases of Western Tie & Timber Co. v. Brown, 196 U. S. 502, 
25 Sup. Ct. 339, 49 L. Ed. 571, and Coder v. McPherson, 152 Fed. 
951, 82 C. C. A. 99, and the case of Toof v. Martin, U Wall. 40, 20 
L. Ed. 481, under the act of 1867, as favoring the position that an 
attributed intent is sufficient. And then he refers to the décision of 
the appellate court of the First circuit in Hardy v. Gray, supra, as 
hol&ing "that the intent to prefer is an actual and not an attributed 
one," and to the support it has received from the appellate courts of 
the Fif th and Sixth circuits. From this holding he says : 

"It foUows, if taken literally, that In any case, if the bankrupt dénies an 
intent to prefer, however it may be the incontestable conséquence of hls act, 
there is no préférence, and not only must hls déniai be received In évidence, 
but the jury must be instructed to flnd for the défendant if they believe this 
statement." 
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As to this position he says : 

"This Is a mischievous doctrine, which I cannot regard as a correct inter- 
prétation of the law. It has net got much of a foothold as yet, and It is 
to be hoped that it will not. But it needs attention." 

So far his antagonism seems to be to the position that the intent 
must be an actual intent, and not to the position that there must be 
an intent to prefer. But really the position that an attributed intent 
is sufficient éliminâtes an intent to prefer as an élément of a voidable 
préférence. He thereafter proceeds on the idea that it is not, and 
gives two reasons for its not being. One he puts thus : 

"To the eontrary of what is so lield [i. e., there mnst be an actual intent] 
Is section 60a, where a préférence is defined, there is nothing said about in- 
tent, the eharacter of the transaction being made to dépend solely on the 
preferential efCect of it. * * * Entire sight seems to be lost of this pro- 
vision in the décisions which hâve been referred to." 

This, however, overlooks the fact that section 60a has to do with 
a préférence, and not with a voidable préférence. It is true that an 
intent to prefer is not an élément of a préférence. The éléments of 
a préférence are purely objective, as heretofore stated. But it does 
not follow from this that an intent to prefer is not an élément of a 
voidable préférence. That it is so is heretofore shown, and as we 
hâve seen he starts out with the concession that it is. The other rea- 
son he puts in thèse words: 

"The distinction in this respect between the aets of 1898 and 1867 is ex- 
pressly recognized and made the basls of décision in AVilson v. Nelson, where 
it is declared that the c-ases under the earller law, such as Wilson v. City 
Bank [17 Wall. 473, 21 U Ed. 723], do not apply ; the act of 1867 expressly 
requirlng the debtor to hâve acted with Intent to prefer. By the act of 
1S9S the essential thing is the resuit to the créditer." 

But, as already pointed out, this distinction, recognized by and made 
the basis of the décision in Wilson Bros. v. Nelson, supra, has to do 
with judgment préférences. It has nothing whatever to do with 
transfer préférences. As to judgment préférences the two statutes 
are radically différent, and there was reason for not requiring an in- 
tent to prefer to be an élément of a judgment préférence, as I hâve 
heretofore set forth. There is no substantial différence between the 
two as to transfer préférences, and the reason for omitting an intent 
to prefer from the éléments of a judgment préférence does not exist. 
at least with as much force as to a transfer préférence. 

The position that the intent to prefer must be an actual intent was 
urged upon the appellate court of the Eighth circuit in the case of 
First National Bank v. Abbott, 165 Fed. 852, 91 C. C. A. 538. Judge 
Sanborn had this to say concerning it : 

"Counsel contend that an actual intent of the debtar to create a préférence 
was indispensable to the avoidance of a préférence given by it within the 
four montha, and that there was no substantial évidence of such an In- 
tention. It ie unnecessary in this case to consider or décide whether or not 
such an intent was requislte, for the évidence is convincing that the shoe 
Company was insolvent, and that under the circumstances surrounding the 
transaction the inévitable efCect of the arrangement was a préférence, and 
the law conelusively imputes to the shoe company the intention to brlng about 
the resuit which necessarily arose from the nature of the act which it per- 
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formed (Western Tle & Tlmber Co. v. Brown, 196 TJ. S. 502, 608, 509 [25 Sup. 
Ot. 339, 49 L. Efl. 571]; Wilson v. City Bank, 17 Wall. 473, 486 [21 L. Ed. 
723]), BO that the only real question in this case is, Did the bank hâve rea- 
sonable cause to believe a préférence was intended when it received it?" 

This statement — that, if the inévitable effect of or the resuit which 
necessarily arises from a transfer is a préférence, the law conclu- 
sively présumes an intention to prefer — seems to eliminate the idea 
that the intént must be actual. It makes no référence to the state of 
knowledge of the debtor as to such being the inévitable effect or nec- 
essary resuit of his act, and does not concède the possibility that, whilst 
this is so, the debtor may not so understand it, and, notwithstanding it, 
may thihk otherwise. It finds support in substantially the same lan- 
guage used by Mr. Justice White in the case of Western Tie & Lum- 
ber Co. V. Brown, cited by Judge Sanborn. He there said: 

"And if the inévitable resuit of the transaction would hâve been to create 
such a préférence, then the law would conclusively impute to Harrlson the 
intention to bring about the resuit necessarily arislng from the nature of the 
act which he did. Wilson v. City Bank, 17 Wall. 486 [21 L. Ed. 723]." 

But ijy referring to the case cited we find that Mr. Justice Miller 
puts the matter more accurately and in a way which permits of an 
actual intent. He there said : 

"The gênerai légal proposition is true that where a person does a positive-, 
act, the conséquences of which he TenotCs 'beforehand, he must be held to In- 
tend those conséquences." ' 

This statement limits one, not to the inévitable effect or necessary 
resuit of an act, irrespective of the state of knowledge of the doer 
of the act, but takes thât into considération. He must know the con- 
séquences beforehand, itt çrder that he be held to intend them. And,, 
concerning the intent to prefer under the act of 1867, he said : 

"There' inilst be the positive purpose of doing an act forbldden by that 
statute, and the thing described must be done in the promotion of this un- 
la wful purpose." 

And in the earlier case of Toof v. Martin, 13 Wall. 48, 20 L. Ed, 
481, Mr. Justice Field put the matter thus: 

"It is a gênerai prlnclple that every one must be presumed.to iutend the 
necessary conséquences of his acts. The transfer, in any case, by a debtor 
of a large portion of his property, while he is insolvent, t» one credltor, with- 
out maklng provision for an equal distribution of its proceeds to ail creditors, 
necessarily opérâtes as a préférence to hlm, and must be taken as conclusive 
évidence that. a préférence was intended, unless the debtor can show that he 
was at'thè'.time ignorant of his insolveney, and that his affalrs were such 
that hè ctfilld reasonably expect to pay ail his debts. The burden of prùof 
is ùpop hliB in such dusé, and not upon the asfeignee or contestant In bank- 
ruptcy." 

Thiè.'.fécbgnizes that the knowledge and expectâtion of thé debtor 
musli,J)e(|èonsidered in detërrnining whether there i?,.ah intent tb prefer, 
aii,<i that, notwithstanding i a transfer may in iÇàçt .înevitably. resuit in 
a prefftîience; it may not be so intended bythe debtor. The knowledge 
of 'the 'debtor need not be shown by direct évidence'. It is'sufïicient 
that it^^.â.legitimate inferèncé from the circumstances. 

Whër«.one knows that the inévitable effect and heses,sary resuit of 
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a transfer made by him to a creditor will be to give him a préférence, 
the reasonable inference is — no other inference is possible, and it must 
be held — that he intends to give a préférence and has a positive pur- 
pose of doing an act forbidden by the bankrupt act. The presumption 
that he se intends is not a presumption of law, but one of fact; and 
such a position is, therefore, consistent with the view that the intent to 
prefer must be actual. Judge Putnam thus puts the matter in one 
of the quotations f rom his opinion in Hardy v. Gray made above : 

"It is true that the ordinary rule that a person who does au act Is sup- 
posed to conteinplate wliat results therefrom applies to cases of thls class. 
but only as an élément; and it cannot apply, even as an élément, unless the 
party who does the act has a knowledge of the essentlal facts whieh tend 
to produce the resulting conséquences, or at least has reasonable cause to 
belleve them or purposely shuts his eyes," 

As to the case of Western Tie & Lumber Co. v. Brown he had this 
to say : 

"To understand Western Tie & Lumber Oo. v. Brown, it is necessary to 
examine the case as it appeared before the Court of Appeals, as well as 
before the Suprême Court. The tiuestion was one of set-off, and not of préf- 
érence. We thlnk, so far as the appeals before us are concerned, the only 
expressions of the Suprême Court under the présent statutes are those in 
l'irle V. Chicago Title & Trust Co.. 182 U. S. 446, 447 [21 Sup. Ct. 900, 45 L. 
Ed. 1171], already referred to, which emphatically déclare that the subdivi- 
sion of the statute of 1898, already quoted, adopted by the section of 1903, 
involves the élément that the 'créditer had reason to believe a préférence 
was intended,' which could not exist unless lu fact a préférence was actually 
Intended ou the part of the debtor, or unless there existed what the law re- 
gards as the équivalent thereof." 

What he referred to by the last expression as to "what the law 
regards as an équivalent thereof" will be found explained in the case 
of Rutland Co. Nat. Bank v. Graves, 156 Fed. 168, by Judge Martin 
in his analysis of the case of Western Tie & Lumber Co. v. Brown. 

I will therefore dispose of this case upon the idea that, in order to 
a voidable préférence under section 60b, it is essential that the debtor 
should bave actually intended to give a préférence by the transfer 
complained of, as well as that the creditor should bave had reasonable 
cause to believe that he so intended. This being .so, it is possible for 
a debtor to be insolvent, and for him to know that he is insolvent, 
and yet for a transfer by him to a creditor of a portion of his prop- 
■erty in payment of a past debt not to be made with an intent to prefer. 
As said bv Judge Haie in the case of Stevens v. Oscar Holway Co., 
156 Fed. 90: 

"The intention to prefer must be an actual Intent and not an attributed 
one," and "it oanriot be presunied from the fact alone that the debtor knew 
lie was insolvent when he made the payment of a pre-existing debt." 

The débtor's knowledge of conditions and his expectations and 
liopës may be such that he may bave no thought whatever of the fact 
that the transfer will work a préférence. Cases of this sort are thus 
referred to by Mr. Justice Miller in Wilson v. City Bank, supra: 

"Jlauy flnd themselves with ample means, good crédit, large business, tech- 
nically insolvent; that is, unahle to nieet their current obligatiohs' as fast 
as they mature. But, by forbearance of créditors, by meeting only such 
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debts as are pressed, an^ even by tlie submission of some of thelr property 
to be seizëd on exécution, they are flnally able to pay ail and to save thelr 
commercial character and mtich of thelr property. If ereditors are net sat- 
isfled wlth this, and the parties hâve committed an act of bankruptçy, any 
créditer can instltute proeeedings in a bankrupt court. But, until thls is 
done, thelr honest struggle to meet their debts and to avold the breaklng 
up of ail thelr business Is not of Itself to be construed Into an act of bank- 
ruptçy or as fraud upon thelr part." 

They are thus referred to in the opinion in Grant v. National Bank, 
97 U. S. 80, 24 L. Ed. 971 : 

"The debtor Is often buoyed up by the hope of belng able to get tlirough 
wlth hls difficultles long after hls case Is in fact desperate ; and hls ereditors, 
if they knew anything of hls embarrassment, either partleipate In tlie same, 
or at least are wllling to think that there is a possibility of hls succeeding." 

To the same effect is this expression of Judge Severens in the case 
of In re First National Bank, supra, under the présent act: 

"But it is enough to say that a bellef that a debtor Is insolvent is a very dif- 
férent thing fi-om a bellef that he intends a préférence; for it would often, 
and probably generally, happen that a person, though in fact insolvent, 
would, while contlnulng bis business in the usual way, make paynient vvlth- 
out a thought of dlsparagement of other ereditors and wlth confidence in 
hls ability to pay them ail. And upon llke considérations the créditer niay 
share In the confidence of the debtor, and may well suppose that the debtor, 
while paying him hls debt lu the common course of business, is acting with- 
out any purpose of givlng spécial favor." 

[2] Before quitting this gênerai survey, one other matter remains 
to be considered. That is the exact significance of the 1903 amend- 
ment to section 60a that : 

"Such period of four months [1. e., "four months before the filing of the 
pétition"] shall not expire until four months after the date of reeording or 
registerlng of the trausfer, if by law such reeording or registering is re- 
quired." 

We have seen that the meaning is that, in case a preferential trans- 
fer is recordable, it shall remain a préférence as long as it is not re- 
corded, or, if recorded, four months has not elapsed f rom its recorda- 
tion. Has it any further significance? Is the effect of it that, in case 
the transfer has been recorded, the question as to whether it is a 
preferential transfer — i. e., whether in other respects it is a préférence, 
and as to whether in such respect it is a voidable and obstructive 
préférence — -is to be determined as if it had been made at the date 
of reeording; i. e., had then first come into being? That such was 
the effect of this amendment has been held in a number of cases. I 
have been cited to a;nd come across the following, to wit : English v. 
Ross, 140 Fed. 630; First Nat. Bank v. Connett, 142 Fed. 33, 73 
C. C. A. 219, 5 L. R. A. (N. S.) 148; Long v. Farmers' State Bank, 
147 Fed. 360, 17 C. C. A. 538, 9 L. R. A. (N. S.) 585 ; In re Reynolds, 
153 Fed. 295; In re Hickerson, 162 Fed. 345; McElvain v. Hardesty, 
169 Fed. 31, 94 C. C. A. 399. 

English V. Ross was decided by Judge Archbald, from whose ar- 
ticle I have heretofore quoted. There the bankrupt was a retail grocer 
and the preferred créditer a jobber. Two transfers were sought to 
be avoided as voidable préférences. One was made long before the 
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enactment of the bankrupt act, to wit, April 21, 1894, and the other 
long before the filing of the pétition, to wit, July 30, 1900. Both were 
recordable transfers, being absolute deeds of real estate. They were 
put on record June 2, 1903, and the pétition was filed four days later, 
to wit, June 6, 1903. Though both the deeds were absolute on their 
face, they had in fact been given as security for certain indebtedness. 
The first one covered two lots, of the value of $4,000, and was given 
to secure an existing indebtedness of $573.54 for goods bonght and 
for indorsements in bank, the extent of which is not given, and any 
future indebtedness or obligations of like character. When the second 
transfer vi^as made the indebtedness had increased to $3,487.68, and 
the indorsements to $3,500; the two together amounting to about 
$7,000. It did not include any of the original indebtedness. Judge 
Archbald said : 

"It Is safe to conelude that the original debt of $573 Is long since pald, 
together with whatever after that antedated the passage of the act." 

The second transfer covered an undivided one-seventh interest in 
certain real estate, of the value of $1,000. It was made as additional 
security for the then existing indebtedness of $7,000. Both transfers 
were held to be voidable préférences, and were avoided. This conclu- 
sion was reached by judging them as if they had first come into being 
June 2, 1903, the date when they were recorded. Judge Archbald said : 

"The présent bill is based upon the contention that as against subséquent 
bankruptcy the defendant's deeds are to be .iudged as of the date of record 
only, and being given for the purpose of securing the indebtedness of tlie 
banlirupt, who was hopelessl.y insolveut and whose estate will pay but a few 
cents on the dollar, that they constitute a préférence, which the défendant 
had reasonable cause to believe was intended, and which, being within the 
four months period, is therefore voidable at the instance of the trustée." 

He then considers the facts, and shows that, "treatiftg the trans- 
action as of the date when the défendant put his deeds on record," 
the deeds were voidable préférences, and says : 

"The case turns, therefore, on whether the transfer of property effeeted 
by the deeds is to be ,1udged as of the dates when they were. respectively, 
executed, or as of June 2, 1903, when they were left for record-, the lattèr 
only being within the tour months period prier to banliruptcy neces.sary to 
make out a préférence." 

His conclusion he stated in thèse words: 

"It seems to me, therefore, clear that, in any case where the facts are 
the same as hère, a deed by which a transfer of a bankrupt's property is ef- 
feeted, and under which no possession is taken, is to be .ludged, on the ques- 
tion of préférence, by the date when it is put on record, regardless of the 
date of dellvery, and that tested by this the conveyances to the défendant 
(•auuot stand. I do not lose sight of the fact that the first of thèse was 
several years prior to the passage of the bankrupt act, which is not to be 
given a rétroactive efifeet, if it ean be avoided. But the secnrity thereby 
providéd was a continuing one. It was not given merely for the debt then 
due, but also for whatever niight subsefpiently become so ; and it is safe 
to conelude that the original debt of $573 is long since paid, together with 
whatever after that antedated the passage of the act. Thereafter the de- 
fendant held his deeds subject to the condition there imposed, and at the 
risk, if not duly put on record, of having them declared void, as hère, upon 
the intervention of bankruptcy within four months after they were. If the 
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resuit seems in any way harsh, It Is to be remembered that by wîthholding 
them as he did. and allowlng the bankrupt to remain in full possession and 
enjoyment of his property, the défendant enabled him to sectire false crédit, 
whlcli bas worked fully as mucti Injury to others entirely innocent." 

It will be noted that as to the first deed, except as to the then existing- 
indebtedness, it was made as security for future advances. It has 
been held that such a mortgage or pledge cannot be held to be a pref er- 
ential transf er. Loveland on Bankruptcy (3d Ed.) p. 586, says : 

"A mortgage has been held ralld when given to secure future advances to 
be made to the debtor." 

The advances subsequently made by the grantee in this deed were 
future when the deed was made, but past when it was recorded. It 
was only, therefore, by treating the deed as having first corne into 
being when recorded that it could be held as given to secure a past 
or antécédent debt, and this requirement of a préférence within the 
meaning of section 60a could be met. Again, there was no évidence 
as to the solvençy of the debtor when the deeds were made, or as 
to whèn the second deed was made, which was to secure past indebted- 
ness. He was hopelessly insolvent when both deeds were recorded. 
It was only, therefore, by treating those deeds as having first come 
into being that they could be held as given when recorded, when the 
debtor was insolvent, and the requirement of a préférence within the 
meaning of section 60a could be met. 

The préférence involved in the case of First National Bank of 
Buchanan Gounty v. Connett was an obstructive one, and consisted of 
two recordable chattel mortgages, one made October 31, 1902, and 
the other June 26, 1903. They were withheld from record until 
August 21, 1903. Seemingly they were made to secure past indebted- 
ness. The pétition in bankruptcy was filed September 24, 1903. Judge 
Ilook stated the question involved there in thèse words : 

"When the mortgages were executed the mortgagor was Insolvent, but 
tlie bank to whom they were given did not know it. and had no reason to 
helieve he Intended to give it a préférence. One of them was withheld from 
riHord about ten months, and the other about two months. When they wèré 
recorded, whichi was aboqt a month before the pétition in bankruptcy was 
tileil. the bank knew the mortgagor was Insolvent and contemplated a dis- 
l'osition of his property to secure certain of his creditors. It also knew that 
the inévitable effect of the enforcement of the mortgages would be to give it 
a greater percentage of its elalms than other creditors. The question for 
détermination, is wbether under the foregoing facts there arose a voidable 
préférence as defihed by the national bankruptcy act of 1898, as amended in 
190:5." 

It was held that such a préférence arose thereunder. Judge Hook 
said: , 

"The bankrupt was insolvent when he executed the mortgages and ■When 
they were recorded. The mortgages constitutéd a transf er of his property, 
and their efCect was to enable the bank to obtain a greater percentage of 
its claims than other creditors. They were recorded within four months of 
thé filing of the pétition in bankruptcy. Therefore, assuming that a record- 
ing is required by the law of Missouri, it foUows that a perference arose 
under section 60a. And in our opinion It also follows that the préférence 
arose when the mortgages were recorded, and not as of the date they were 
given. In other words, the amendment of 1903, was intended to remedy the 
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evU resulting from secret Instruments ot transfer of the bankrupt's property, 
the wlthholding them from record until shortly before the Institution of 
bankruptcy proceedings, and the then assertion of them as of the prior date 
of their exécution and delivery. And this was aceomplished by maklug the 
rights of a creditor thus favored determinable by the conditions existlng 
when he caused the transfer to him to be recorded as required by the state 
law, rather than those existing at the time he secured it. Tlnder the act of 
1867, not only the question of requiremeut to record a chattel mortgage, but 
also the efifect of noneompliance therewith, were exelusively controlled by 
the law of the state. The same construction has been applled to the orig- 
inal act of 1898. Unless there has been some departure from this construc- 
tion in its relation to voidable préférences, the amendment of 1903 of section 
60a, upon which subdivision 'b' thereof dépends, is wlioUy without signifl- 
cance. Contrary to a presumed intent in législative amendments, it serves 
no purpose and performs no office whatever. Such resuit eau be.j'easonably 
avoided by this construction of the amendment. It affects only those, instru- 
ments of transfer which the state law requires to be regi.-itered or recorded; 
and as to those, where there is delay, It provides that upon the question of 
voldable préférences they shall speak as of the day of compliance witb the 
local law, and not as of the day they were glven. ïhis precludes the ap- 
plication of the doctrine of relation, and it would entail a conséquence upon 
failure to record that might not be iraposed by the law of the state; but 
we deem it to be, not only within the letter of amendment, but also withln 
the intention to correct an evil which flourished under the construction of 
the original act." 

The transfer involved in the case of Long v. Farmers' State Bank 
was a nonrecordable one. The bankrupt, a merchant, on December 
31, 1903, owed the bank an overdraft and $4,700 on account of two 
notes of that date. It does not appear that the two notes represented 
a then past debt. For aught that appears, the indebtedness may hâve 
been created at that time. On that date he had $7,000 insurance on 
his stock of goods, and he gave the bank a written agreemént whereby, 
as collatéral security for his overdraft and notes, he agreed to keep 
that amount of insurance on his stock of goods and assigned same to 
the bank, retaining the policies himself. JHe was sol vent at this time. 
June 22, 1904, his entire stock of goods was destroyed by fire and he 
was thereby rendered insolvent. June 28, 1904, he paid to the bank 
the sum of $5,075, the amount collected from the insurance company 
in payment of his indebtedness to it. Within four months thereafter, 
to wit, October 13, 1904, an involuntary pétition in bankruptcy was 
filed against him. It was held that the trustée was entitled to recover 
the money paid the bank as a voidable préférence. The real basis 
of the décision was that there was no transfer to the bank until the 
payment of the money, and that being within the four months, and 
otherwise a voidable préférence, it was so adjudged. In considering 
the contract of December 31, 1903, Judge Philips said: 

"Clearly this dld not constitute an assignment of the policies in prseseuti. 
This contract was no more than tlie personal agreeraent or undertaking of 
Wells that he would keep the property Insured and in case of loss he would 
collect and pay over to the bank sufticient to liquidate the debt. The con- 
tract conveyed nothing." 

But the learned judge did not stop hère. He proceeded to dispose 
of the case on the basis that the contract did transfer something. He 
said: 

"On the other hand, if the view be tenable that the agreemént between 
Wells and the bank created an équitable lien upon the fund when collected 
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frojn fbe Insurance company, the question arises : When dld this lien be- 
eonje operatlve, In vlew; of the provisions of tlie banlirupt act? Was it on 
the 31st day of Deeember, 1903, the date of the alleged contract for transfer, 
or on the 28th day of .Tune, 1904, the date of the payment of the money'? 
At the former date Wells was solvent. At the latter date he was insolvent. 
This question is to be solved alone by the provisions of the banltrupt act." 

He then holds that sections 3 and 60 should be read together, and 
the provision in section 3 that a nonrecordable preferential transfer 
could be made an act of bankruptcy within four months after pos- 
session taken under it should be imported into section 60, and it should 
be read as if it provided that such a transfer could be avoided as a 
voidable préférence if the pétition was filed within four months after 
possession was taken under it. I hâve heretofore quoted Mr. Love- 
land's criticism of this position. 

Having taken it, Judge Philips took the further position that whether 
the transfer was a voidable préférence should be judged as of the 
date when possession was taken under it, and not as of the date when 
made. 

"There was, therefore, no effective transfer of this property under the 
bankrupt act until June 28, 1904, when the money was turned over by the 
insolvent to the banlc, and this for the palpable reason that that was the 
flrst time the bank took possession of the property or gave any recognizable 
notice to any creditor of the bankrupt of its asserted title or lien. This we 
hold is so both upon reason and the weight of authority." 

Amongst the authorities cited was the case of English v. Ross, but 
no référence was made to that of the First National Bank of Buchanan 
County v. Connett, decided by the same court. Hère a part of the 
indebtedness was created simultaneously with the exécution of the 
transfer, and the debtor was then solvent. At date of record ail the 
indebtedness was past and the debtor was insolvent. 

In the case of In re Reynolds, one Poynter loaned to the bankrupt 
$1,200, and received as security therefor a mortgage in form of a bill 
of sale on his stock of goods, fixtures, storehouse, and lot. This was 
on May 1, 1906. The bankrupt was allowed to remain in possession 
and sell from the stock of goods, and buy and add new stock thereto. 
The mortgage was never recorded. On March 19, 1907, the bankrupt 
surrendered the property to the mortgagee. It is not stated when the 
pétition in bankruptcy was filed, but it was some time after March 
19, 1907, and before April 27, 1907. It was held that the trustée was 
entitled to the property as against the mortgagee. The ground upon 
which he was held entitled to the stock of goods was that under the 
state law the mortgage loan was void as to it. Judge Rogers said: 

"The mortgage on the stock of merchandise left In possession of the bank- 
rupt, with the right to sell in the usual course of business and to buy and 
to add new stock in the same manner, was void as to creditors ah initio, and 
continued void even after possession was taken, for the reason that It was 
fraud upon creditors under the Arkansas décisions." 

The mortgage on the fixtures and storehouse lot, though invalid 
as to creditors under the state law until possession was taken by the 
mortgagee, thereupon and thereafter became valid as to creditors. 
Judge Rogers said: 
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"TJnder the law of Arkaiisas, as we hâve seen, the lien does not attach 
as against creditors until the mortgage is file<l for record, and in Birnie v. 
Main, 29 Ark. 595, the court said: 'The effect of recording a mortgage or 
other conveyance is not rétrospective.' Nor in the opinion of the court does 
the taking possession by the mortgagee of the mortgaged property operate 
retrospectively. * * * if the lien attaehed at ail in this case, It was 
when the possession was taken, and not before, for the mortgage was never 
reeorded." 

And again he said : 

"I do not find such a mortgage is vold as to creditors under the Arkansas 
décisions; and, if not vold as to creditors under the Arkansas décisions, it 
is not invalld under the bankrupt act as to the trustée, uniess niade vold by 
some positive provision of the act. Is the mortgage void as against the trus- 
tée by some positive provision of the bankrupt act?" 

He answered this question in the affirmative and said: 

"This question, I thlnk, has been answered conclusively by the Eighth Cir- 
cuit Court of Appeals in the case of First Nat. Bank of Buchanan County 
V. Connett, reported In 142 Fed. .33 [73 C. C. A. 219. 5 L. R. A. (N. S.) 148]. 
That case to ail intents and purposes Is on ail fours wlth the case at bar. 
Indeed, the only différence is that in that case the mortgagor was insolvent 
when the mortgage was given, but the mortgagee was not aware of it. In 
the case at bar the testimony does not show whether the mortgagor was in- 
solvent when the mortgage was given or not. But he was Insolvent, and the 
mortgagee knew it, when she took possession. The différence Is imniaterial. 
In the opinion of the court, and therefore the two cases are ou ail fours." 

And again he said : 

"The conclusion reached is that the mortgage is void lu toto under sec- 
tion eOa of the bankruptcy act of 1898, as ameiided by section 13, Act Feb. 
5, 1903." 

Hère, again, the transfer was made to secure a présent debt, and 
it was not shown that he was then insolvent. But, as the debt was 
past due and the debtor was insolvent when possession was taken, 
it was held to be a voidable préférence. 

In the Case of In re Hickerson, the bankrupt, a merchant, on 
March 22, 1906, gave a mortgaçe on his stock of goods to bis banker 
to secure two notes, for $3,000 each, given for past indebtedness. 
The mortgage was reeorded February 11, 1907, and five days later, 
February 16, 1907, the pétition in bankruptcy was filed. The mort- 
gage was attacked as a voidable préférence and so held. Judge Diet- 
rich said: 

"Does the mortgage transaction as disclosed by the record constitute a 
préférence under section 60a of the bankrupt act? By the amendment of 
1903 it provided that to constitute a préférence the period durlng whlch tlie 
transfer is made shall not expire untll four months after the date of the 
recordlng or registering of the transfer, if by law such recording or register- 
ing is required. The mortgage 'transfer' must therefore be deemed to havo 
been made on the llth day of February, 1907, only five days before the filing 
of the pétition in bankruptcy. Humphrey v. Tatman, 198 U. S. 91 [25 Sup. 
et. 567, 49 L. Ed. 956]. It Is earnestly argued by counsel for the bank that 
the évidence is insufflclent to show the insolveney of the del)tor on February 
11, 1907; but, although the record is somewhat meager and unsatistactory, 
I think it is suffielent to bring the transaction within the statutory définition 
of a préférence." 
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, Some considération was given to the financial condition of the 
bankrupt when the mortgage was given, at which time he seems not 
to hâve been certainly insolvent; but his financial condition at the 
time the mortgage was recorded was treated as the material thing. 

In the case of McElvain v. Hardesty a chattel mortgage was on 
December 9, 1904, given to secure an indebtedness then created. It 
was not recorded until July 7, 1905. The pétition in bankruptcy was 
filed October 30, 1905. The recording, therefore, was within four 
months before the filing of the pétition. As to the standing of the 
mortgage under the state law, Judge Adams said : 

"The làw of Missouri made it invalid and vold against creditors * * * 
until recorded or flled in the records of office. * * * Thls is particularly 
true as against subséquent creditors, like tliose répresented by the trustée 
in this case, who incurred their debts on the faith of an apparently unin- 
cumbered and unconditional ownership by thelr debtors of their property." 

It was not stated whether the mortgage remained void after record 
as to such creditors. The sole reason for referring to the state law 
seems to hâve been to make out that the mortgage was recordable. 
The mortgage was suppressed on the ground that it was a voidable 
préférence. Judge Adams said : 

"The effect of the transfer to McElvalii Is to be judged as if made on the 
Tth day of July, 1905, when It was flled for record. If Cra^vford and Carter 
were then Insolvent, and if the effect of the enforcement of the transfer was 
to enable McElvain to obtain a greater percentage of his debts than any 
other of their simple contract creditors, the transfer constituted a préfér- 
ence within the meaning of the bauliruptcy law." 

And again he said: 

"As, for the purposes of thls case, the transfer is to be treated as made 
on the date the agreement Is recorded, so the transferee's belief or cause for 
belief concerning it must relate to that time." 

Ha then considered the facts and circumstances as they existed at 
the time of the record, and reasoned that they showed that the mort- 
gagee then had cause for belief that the mortgage was intended as a 
préférence. 

This analysis of thèse six causes shows clearly that they bear out 
the position that the effect of the amendment of 1903 was to require 
that in determining whether a recorded transfer was a voidable préf- 
érence, a question which involved the subordinate question whether 
it was a préférence, it must be judged as if it had first corne into 
being at the date of recordation. They corne niainly from the Eighth 
circuit; three of them being décisions of the appellate court of that 
circuit. The first one, English v. Ross, was decided by Judge Arch- 
bald, to whose article in the last number of the American Law Re- 
view I hâve referred. It may be presumptuous on my part to take 
issue with such a weight of authority, but I cannot get my mind to 
consent to the position there taken. It seems to me that a superficial 
view of sections 60a, 60b, is against it. No such thought is expressed 
by the language of section 60a. It does not say in so many words, 
or in substance, that a recorded transfer is to be judged as of the 
date of record, and not as of the date of making, in determining 
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whether it is a préférence. It first provides that, to be deemed a 
préférence, the transfer must hâve been made "within four months 
before the fihng of the pétition or after the fiHng of the pétition and 
before the adjudication." It then provides that "such period of four 
months" — i. e., the four months period referred to in the previous 
words— "shall not expire until four months after the date of the 
recording," etc. If thèse additional words of prolongation were not 
there, certainly the date of recording of the transfer could not pos- 
sibly hâve anything to do with determining whether the transfer was 
a préférence. How, then, is it possible to make out that they require 
that a recorded transfer shall be judged as of the date of recording 
in determining whether it is a préférence? Section 60b, relating to 
voidable préférences, says nothing whatever on the subject of re- 
cording. It is only because a préférence as defined in section 60a 
is an élément of a voidable préférence that the matter of recording 
has any bearing upon such préférence. 

This position must be accounted for, therefore, by something else 
other than the language of sections 60a, 60b. Judge Hook in First 
National Bank of Buchanan County v. Connett, supra, says that, if 
such effect is not given to the amendment of 1903 of section 60a, it 
is "wholly without significance." In the same line he continues: 

"Contrary to presumed intent in législative amendments, it serves no pur- 
pose and performs no office wliatever." 

Is this se? I think that but few words will demonstrate that it is 
not. Before the amendment of 1903 a recordable transfer, made to 
pay or secure a past debt, made whilst the debtor was insolvent, made 
with guilty intent on his part to prefer the creditor, and made un- 
der circumstances which established beyond question, not only that 
he had reasonable ground to believe that it had been made with such 
intent, but that he participated therein and was equally guilty with 
the debtor, was safe from attack if four months had elapsed from 
its making without a pétition being filed, though it could be made an 
act of bankruptcy, notwithstanding this, if it had not been recorded, 
or, if recorded, four months had not elapsed from its recordation. 
Is it not possible that it was intended by the amendment to prevent 
such a transfer so made being beyond attack if a pétition in bankrupt- 
cy was not filed in four months after it was made, and to place it on 
the same footing as a voidable préférence which it had as an act of 
bankruptcy, thus making it voidable where it could be and was made 
such an act? And if it was so intended and had such an effect, eau 
it be said that it was "wholly without significance" ? Indeed, if such 
was its efïect — and certainly it did hâve such efïect, at least — it had 
decided significance. Without it the bankrupt act in this particular 
was déficient. It called for an amendment with just such an efïect. 
And it seems to me obvions that such was its significance, and its 
sole significance. It simply prolonged the time in which, by the filing 
of a pétition in bankruptcy, a recordable preferential transfer might 
be deemed to be a voidable préférence. It had nothing whatever to 
do with changing the date as of which it was to be judged in de- 
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termining whether ail the éléments of a voidable préférence were 
présent. 

Several considérations may be adduced as demanding that such sig- 
nificance, and such significance only, be given to the amendment of 
1903 of section 60a. One is that the position, taken in the early 
part qf this opinion, that an actual intent on the part of the debtor 
to prefer is an essential élément of a voidable préférence, requires it. 
This position, and the position that a recorded transfer is to be judged 
as of the date of its recordation, and not as of the date:of its mak- 
ing, are inconsistent. The two positions cannot stand together. The 
latter position takes us away from the actual into the région of the 
artificial and constructive. According to it the question is, not what 
the debtor actually intended whén he made the transfer, but what 
must it be said he would hâve intended, had he made it when it was 
recorded. It is not possible for the debtor to hâve had any actual 
intent in a matter with which he has had nothing to do, to wit, the 
recording of the transfer. That is the act of the créditer. The sole 
act with which the debtor is concerned is in making the transfer. Of 
course, a debtor may conhive with the creditor in the withholding of 
the transfer from record. But the position, if sound, takes in the 
case where he has not so connived, and has had no part whatever in the 
transfer being withheld from record, or in its subséquent recording. 

Another considération is that the position with which we are deal- 
ing changes a transfer made to secure a présent debt, and made at 
the time the debtor was amply solyent, into a voidable préférence. 
This happened in several of the cases above considefed, as I hâve 
pointed out. The theory on which they procfieded was that, judg- 
ing the transfer as of the date when recorded, the debt which was 
présent when the transfer was made had at the time of record be- 
come past, and the debtor, though solvent at the former date, had 
in the meantime become insolvent. Now, I cannot conceive how it 
is possible ever to make a voidable préférence out of a transfer made 
to secure a présent debt and when the debtor's solvency was unques- 
tioned. 

Still another considération is that- this position takes a voidable 
préférence beyond a préférence which is an act of bankruptcy. It 
makes a voidable préférence out of a transfer, not only where it is 
made with no actual intent to prefer, but where, as we hâve seen, 
it is made to secure a présent debt, and made when the debtor was 
solvent. I havè made no search to find whether it has ever been 
held in any state of case that such a transfer was an act of bank- 
ruptcy, but I feel quite confident that there is no such case. In or- 
der for a transfer ever to be an act of bankruptcy, it must be made 
to pay or secure 'a debt past due when made, made whilst the debtor 
was insolvent, and made with an actual intent to prefer. The provi- 
sion as to recording or taking possession in section 3 simply prolongs 
the time with which a transfer so made may be made an act of bank- 
ruptcy. The object of the amendment of 1903 was to lift voidable 
préférences and bbstructive préférences te 'ihe same plane as prefer- 
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ences which were acts of bankruptcy, not to take them beyond such 
préférences. 

And still another considération : The position in question takes 
recorded transfers out of line with nonrecorded ones, and also out 
of line with recorded ones where the transfers hâve been both made 
and recorded within the four months before the filing of the péti- 
tion, as was the case hère. An unrecorded transfer may be either one 
that was recordable or one that was not. Where recordable, it be- 
comes a voidable préférence whenever the pétition is filed, assuming 
the other éléments of such a préférence présent. Where nonrecord- 
able, it becomes such if the pétition is filed within four months after 
it was made. Now, in either case, in determining whether the other 
éléments are présent, the transfer is always judged as of the date 
when made. This is so in the very nature of things. There is no 
other date as of which to judge it. So in case of a recordable trans- 
fer, which has been both made and recorded within four months of 
the filing of the pétition, it must be judged as of the date of making, 
though another date, to wit, that of recording, is présent. This is 
so because in such a case, the four months from the date of making 
not having expired, the prolonging words hâve no application. The 
case is just as if there were no such words in the section. 

There are two reasons to account for the position of Judge Arch- 
bald and the appellate court of the Eighth circuit. One is that they 
are more or less antagonistic to the view that an actual intent to 
prefer on the debtor's part is an essential élément of a voidable préf- 
érence. They are inclined to see no more than objective éléments 
in a voidable préférence. This sticks out in the following quotation 
from the dissenting opinion of Judge Adams in the récent décision of 
that appellate court in the case of Powell v. Gâte City Bank, 178 
Fed. 609, 618, 102 C. C. A. 55, 64, to wit: 

"Certain facts are incontrovertible. The Humes Company was then ac- 
tually insolvent, and a préférence was actually given to the bank. The only 
other fact requisite to eonstitute this a voidable préférence, within the 
meauing of section 60b of the bankruptcy act, and to entitle the trustée to 
recover the amount thereof, is that the bank must hâve had at the time a 
reasonable cause to bèlleve that the Humes Company intended a préférence." 

The transfer involved there was a payment, and the différence was 
as to the existence of reasonable cause for the creditor to believe 
that a préférence was intended. 

The other reason which may account for this position is that both 
Judge Archbald and the appellate court of the Eighth circuit were 
impressed with the thought that the bankrupt act, as it stood before 
it was amended, was defective in its suppressive features as to secret 
transfers in gênerai, and the object of the amendment of 1903 of sec- 
tion 60a was to a certain extent to remedy this defect. As it then stood 
it suppressed only such transfers as were void under the state law, 
and then only in case the conditions necessary to their being void 
thereunder had corne into existence. Sections 67a, 67b, covered this 
feature of the act. That they hâve held that a recordable transfer 
to secure a présent debt, made when the debtor wâs amply solvent, 
193 F.— 29 
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wâs a voidable . préférence, because, when recorded, the debt was 
then past and the debtor then insolvent, can be accounted for only on 
the ground that they thought the object of the amendment of 1903 
of section 60a was to remedy the supposed deficiency in this f eature 
oi the act, It is apparent that they so thought from certain state- 
ments niade by them. In the case of First National Bank of Bu- 
chanan County v. Connett, supra, Judge Hook, as quoted above, said: 

"The amendment of 1903 was Intended to remedy the evll resulting from 
secret Instruments of transfep of the bankrupt's property, the withholdlng 
of them from record untll shortly before the institution of bankruptcy pro- 
ceedtngs, and the then assertion of them aa of the prier date of thelr ex- 
écution and delivery." 

According to this the evil to be remedied was the withholding from 
record and subséquent assertion as of the date of making "secret 
instruments of transfer"; i. e., secret transfers generally, and not 
secret préférences. And again he said: 

"Under the act of 1867, not only the question of requlrement to record a 
chattel mortgage, but also the effect of noncompUance therewith, were ex- 
clusively controlled by the law of the state. The same construction has 
been applied to the original act of 1898." 

He referred to the amendment of 1903 of section 60a as a "de- 
parture from this construction in relation to voidable préférences," 
and as to the efïect of giving the amendment the construction that 
recorded transfers should speak as of the date of recordation, and not 
of date of making, he said that: 

"It would entall a conséquence upon a failure to record that might not 
be imposed by the law of the state; but we deem it to be, not only wlthin 
the letter of the amendment, but also wlthin the Intention, to correct an evll 
which flourlshed under the construction of the original act." 

A striking illustration of this confusion in the Eighth circuit of 
secret préférences with secret instruments of transfer generally — i. e., 
without référence to their particular character — is to be f ound in 
the ground of décision of McElvain v. Hardesty, supra. It was based 
on the holding that the transfer involved was suppressible by the 
application of the provisions of sections 60a, 60b, thereto. It nlight 
hâve been, and it seems should hâve beën, based on the position that 
it was within sections 67a, .67b. The creditors represented by the 
trustée had ail become sueh after the, making of the transfer in ques- 
tion and before its recordation, and under the law of Missouri it was 
void as to such creditors, notwithstanding its subséquent recordation. 
This was the, course pursued by the appellate court of the Eighth cir^ 
cuit in the subséquent cases of In re George Bpthe, 173 Fed. 597, 
97 C. C. A. 54/^, and Post v. Berry, 175 Fed. 564, 99 C C. A. 186. 

In the case of Énglish v. Ross, Judge Archbald said: 

"The only floubt I hâve is raised by those cases which apparently hold 
that the right of the trustée to question sueh a conveyance is to be deter- 
mihed by the state law and What thére obtalns. Thompson v. Fairbanka, 
106 U. S. 616 [25 Sup. Ct 306, 4» 1/ 5Èd. 577] ; Humphrey v. Tatman, 198 U- 
S. 91 [25 Sup. et. 667, 49 I* b4 956]; In re N. Y. Economlcal Prlnting Co., 
11(0 Fed. 514 149 C. a A. 133]; In i:e Shirley, 112 Fed. 801 [50 0. C. A. 2521. 
But ail of tbei^^, wlll ,be found ça esaminatiou to bave t^risen piior to Jthe 
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aniendment of 1903, by which the clause with regard to recording was car- 
rled forward from tlie thlrd section to the sixtieth, and do not assume to 
pass upon the act as it now stands. Neltàer do they consider the relation 
existing between the two sections named. Regarding them as in thèse re- 
spects distinguishable, I hâve ventured to follow what seems to me to be 
the »atural and necessary construction to be given to this part of the act, 
upon which Its efficiency in the matter of préférences in large measure dé- 
pends." 

If time were taken to run this matter down, I think it can be shown 
tnat the amendments of 1903 hâve had no efifect whatever on cases 
of the character involved in the four cases referred to in the above 
quotation, and that cases of that character, arising since those amend- 
ments,' hâve been decided as they were before, or rather were not re- 
garded as being afïected in any way by those amendments. Two 
récent cases to this effect are those of Sexton v. Kessler & Co., 172 
Fed. 535, 97 C. C. A. 161, and In re Automobile Service Co., 176 
Fed. 792. 

Then, if at the time of the amendments of 1903 it was intended to 
make any change in the suppressive features of the bankrupt act as 
to secret transfers generally, it is strange that the sections covering 
those features were not amended so as to effect such change. That 
the amendments were limited to the préférence sections shows that 
the evil intended to be cured was to bring recordable preferential 
transfers within the reach of the bankrupt court which, as the act 
stood before the amendment, were not because of the time that had 
elapsed from the time they were made until the pétition was filed. 

In combating the position that recorded transfers are to be judged 
as of date of record, and not as of date of making, in determining 
whether they are voidable préférences, I am not to be taken as think- 
ing that delay in recording a recordable transfer is never of any sig- 
nificance in determining whether it is a voidable préférence. It may 
be of significance in this particular. It may hâve an evidential signifi- 
cance. Possibly it may hâve in a given case a tendency to show that 
the debtor made the transfer with an actual intent to prefer, though, 
unless it is shown that he was a party in some way to its being with- 
held from record, I do not see how it can well hâve any such signifi- 
cance. Certainly, if it is shown that the debtor did hâve an intent 
to prefer, the fact that the creditor did not promptly place the trans- 
fer of record may hâve a tendency to show that he was conscious of 
the fact that it was tainted, because made with such intent and he 
participated in it. In Judge Archbald's article in the American Law 
Review seemingly he refers to the décision of the appellate court of 
the Sixth circuit in Loeser v. Savings Deposit Bank & Trust Co., 
supra, as approving his décision in English v. Ross that a recordable 
transfer is to be judged as of the date of recordation and not of the 
date of making. But it does not approve this décision. It did refer 
to the case with approval, but what it approved was the position it 
took as to the meaning of the words "if by law such recording or 
registering is required" by section 60a as amended in 1903 — that 
they meant the same as if it had been provided "if by law such trans- 
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fer ïs recordable." Judge Lurton, in referring to English v. Ross, 
' 'said : ■ ■ 

"Judge, Àrchbald, in Eugllsli v. Ross, 140 Fed. 630, ajidtlie Circuit Court 
of , Appeals for the Eighth Circuit, iu First National Bank v. Connett, 142 
Fed. 33 [73 C. C. A. 239, 5 Ù R. A. (N. 8.) 148], reached an opposite conclu- 
sion, and held that a recording statute, whicti requlred a eonveyanee or trans- 
fer to be recorded, to be effective against a certain class or classes of per- 
sons, was a law which 'required' tbe recording of the transfer in question 
wlthin the meaning of section 60a as amended. With this conclusion we 
agrée." 

The question was not involved there as to whether a recorded 
transfer was to be judged as of date of record or as of date of making. 
And so far as it showed any leaning, it was towards the position that 
it was to be judged as of date of making. The mortgage involved 
there was made April 27, 1904. It was filed for record November 
24, 1904, and the pétition in bankruptcy was filed December 1, 1904, 
which was more than four months after the mortgage had been made. 
The case was tried on a stipulation by which it was agreed that the 
éléments necessary to a voidable préférence existed both when the 
mortgage was executed and when it was recorded. Judge Lurton 
ref erred to the significance of the amendment of 1903 in thèse words : 

"The evil to be correeted was that of secret préférences, given by with- 
holding from record instruments which by the whole policy of the recording 
statutes should be recorded. This evil was pointed out by the author of 
the amendatory act of 1903, and the object of thé amendment of section 60a 
was stated to be the remedylng of this evil. The law as it stood encouraged 
such secret liens and préférences; for, If they could be concealed for four 
months, though acts of bankruptcy, they were not voidable by the trustée." 

This is in line with the position which I hâve taken above as to the 
object of the amendment. It was not to correct any evil due to hav- 
ing secret hens in gênerai or secret instruments of transfer, as Judge 
Hook terms them in First National Bank of Buchanan County v. Con- 
nett, to the provisions of the state law, but to the evil due to allowing 
secret préférences, which might hâve been recorded, but were beyond 
attack from the time they were made, though they were acts of bank- 
ruptcy. 

In considering the eflfect of the bankrupt act as it stood after the 
amendments of 1903 I hâve been dealing with it before the amend- 
ments of 1910 (Act June 25, 1910, c. 412, 36 Stat. 838), as this case 
arose under it as it stood after the former amendments and before the 
latter. One of the amendments of 1910 relates to section 60b. There- 
by it is made to read as f oUows, to wit : 

"If a bankrupt shall hâve procured or suffered a judgment to be rendered 
against hlm in favor of any person or hâve made a transfer of any of his 
property, and if, at the tlme of the transfer, or of the entry of the judg- 
ment, or of the recording or registering of the transfer. If by law recording 
or registering thereof is required, and belng within four months before the 
flling of the pétition In bankruptcy or after the illing thereof and before 
adjudication, the bankrupt be insolvent, and the judgment or transfer then 
operate as a préférence, and the person receiving or to bè beneflted thereby 
or his agents actlng therein shall then hâve reasonable cause to believe that 
the enforcement of such judgment or transfer would effeçt a préférence, it 
shall be voidable by the trustée and he may recover the property or its value 



DÊBUS V. TATES 453 

from such person. And for tlie purpose of such recovery any court of bank- 
ruptcy, as lierein defined, and any state court, which would hâve jurisdiction 
if bankruptcy had not intervened, shall hâve concurrent jurisdiction." 

This amendment places judgment and transfer préférences on the 
same footing, éliminâtes from transfer préférences any subjective élé- 
ment, and makes them, where recordable and recorded, speak as of 
the date of recordation. This makes a radical change in the law, and 
may be regarded as a législative récognition, to a certain extent at 
least, of the soundness of the position I hâve taken. 

[3] In retnniing, then, from this gênerai survey to this particular 
case, to a continuation of the narration of pertinent facts, and to a 
détermination whether the deed in question hère was a voidable préf- 
érence, I bring with me the following matters as controlling ni tieter- 
inining whether it is such a préférence: 

First. Was the deed made in part in satisfaction of a debt past at 
the time it was made, to wit, July 28, 1906? 

Second. Was the bankrupt at that time insolvent? 

Third. Did he make the deed with the actual intent of preferring 
Yates ; i. e., did he bave such intent when he made the deed ? 

Fourth. Did Yates at that time hâve reasonable cause to believe 
that it was so made ? 

In what I hâve already said is found an answer to the first of thèse 
four questions. The deed was made in part in satisfaction of a past 
debt. It must also be accepted that at that time the bankrupt was 
insolvent, as will appear more fully hereafter. The last two questions, 
then, are the vital ones in this case. Did the bankrupt make the deed 
to Yates with the intent of preferring him over his other creditors? 
And did Yates bave reasonable cause for believing that it was so made? 
In determining thèse questions the deed is to be judged as of the 
date when it was made, and not as of the date it was recorded. This 
is not a case for the application of the doctrine which I bave combated, 
even if it were sound in cases where applicable. Hère the deed in 
question was made within four months before the filing of the pétition. 
It is not a case, therefore, where the prolonging words of section 60a, 
added by the amendment of 1903, bave any application. Of course, 
in judging the deed as of the date when made, the delay of Yates to 
record it may bave some significance in determining whether it is a 
voidable préférence. Given the intent to prefer on the part of the 
bankrupt, it may tend to show that Yates had reasonable cause to 
believe that it was made with such intent and was actually conscious 
of it. 

The bankrupt, at the time of the making of the deed in question, 
to wit, July 28, 1906, was about 63 or 64 years of âge. He lived at 
Louisa, Ky., in which the lot thereby transferred was located, a small 
city of about 1,500 inhabitants. He had lived there about 40 years. 
He was then, and had been for many years, actively engaged in busi- 
ness in the Big Sandy valley, in which Louisa is located. He was 
engaged in business on his own account, and managing the business 
of three différent corporations, to wit, the Whitehouse Canne! Coal 
Company, heretofore referred to, the Torchlight Coal Company, and 
the Êloise Improvement Company, The business in which he was 
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personajly engaged was that of farming, timbering, and buying and 
sèlling lànds and minerais. The business of the Whitehouse Cannai 
Coal Company was that of coalmining, timbering; ând merchandising, 
alid of the Torchlight Coal Company mining, and possibly merchan- 
dising, The mines and lands of the former company were located at 
Whitehouse, about 30 miles above Louisa, on the Big Sandy river, 
and those of the latter company about 5 miles above. Their offices 
were probably in Louisa, It does not appear what the business of 
the Eloise Improvement Company was, or where its properties or 
place of business was loçated. The capital stock of the Whitehouse 
Company was $400,000, the bulk of which was owned by the bank- 
rupt; that of the Torchlight Company was $50,000, one-half of which 
was owned by him ; and that of the Eloise Company $60,000, of which 
$45,000 was owned by him. He was the treasurer and gênerai super- 
intendent of the one, chief officer of the second, and président of the 
other. He was so thoroughly identified with them, and they were so 
exclusively managed by him, that they were spoken of in the record 
as bis corporations or his companies. Of the three, the Whitehouse 
Company was the one of largest affairs and the one to which he was 
most attached. Its assets consisted of 3,200 or 3,400 acres of land in 
fee, and about 1,500 acres of minerais, with store buildings, miners' 
houses, complète coal mining plant, including tipples, screen, black- 
smith shop, cars, rails, merchandise in store, and other personal prop- 
erty used in mining, such as mules, etc., and six miles of tramroad, 
band mill, locomotive, and cars, and houses, ail used in connection with 
its timbering business. Thèse assets, outside of merchandise in store, 
were covered by a mortgage in favor of John C. C. Mayo for $15,000, 
given in March, 1905. ; The record makes no showing as to the assets 
of either the Torchlight Company or the Eloise Company. In the 
spring of 1906 the mines of both companies were shut down on ac- 
count of the low price of coal. Simultaneously therewith, the White- 
house Company began extensive timber opérations under a large con- 
tract, and was engaged in thèse opérations November, 1906, at the 
tirne the bankrupt filed his pétition in bankruptcy. Within the year 
before November, 1906, the six miles of tramroad and houses used in 

.connection with the timber opérations liad been built, and the band 
mill, loconjçtiye, and cars also so used had been botjght. It carried in 
its store a stock of merchandise of the value of at least $5,000, and did 
through it a, business of $25,000 to $30,000 annually. Whilst mining 
and marketing coal, the value of coal business done amounted to $5,- 
000 a month, or $60,000 a year: No showing is made by the record 
as to the amount of business done by the Torchlight or Eloise Com- 
panies. In 1904 and 1905 the volume of business done by the bank- 
rupt was $150,000 annually. No showing is made by the record as 
to the amount of business done by him in 1906. There is no indica- 
tion, however, that in 1906 there was any let-up in this. In either the 
year 1904 or 1905 the bankrupt companies did a business of $300,000 
with the .Ëig Sandy National Bank,;\yitb whom their banking business 
was transacted. The uncertainty as to the year is due to the fact that 

:th.^ bankrupt and Miller, his right-hand man, dift'er in their testimony 
as to, the year when the bank protested certain papers, to be referred 
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to more particularly hereafter, and it was the year previous to the pro- 
testing that the amount of business was so transacted. The bankrupt 
testifies that this protesting was in May, 1905, and Miller that it was 
in May, 1906. Thèse figures, which is ail the record présents along 
this line, show that tlie business transactions in which the bankrupt 
was engaged on account of himself and companies were very exten- 
sive — so extensive, indeed, that the wonder is how one man could look 
af ter them ail. 

The bankrupt did not hâve enough capital to carry on thèse severai 
businesses with ease. Indeed, he seems ail the time to hâve been hard 
up for ready money. It was a continuai struggle on his part to raise 
money to meet current obligations. He had to obtain indulgences and 
extensions of time f rom his creditors, and it required very able finan- 
ciering to keep things moving or going. Long before he filed his péti- 
tion in bankruptcy, which was on November 17, 1906, he and each of 
his companies became insolvent within the meaning of the act of 1867 
— i. e., inability to meet current obligations as they matured— and he 
and they were subjected to a rain of suits in the Lawrence circuit 
court, which resulted in judgments, and some of them in exécutions 
and levies thereunder. The suits began as early as before March 1, 

1905. On that date a judgment was obtained against the Whitehouse 
Cannel Coal Company for $360.75, and one against the Torchlight 
Company of $347. On June 6, 1905, a judgment was obtained against 
him for $1,000 and interest. On October 31, 1905, a judgment was 
obtained against him for $504.18, two against the Whitehouse Com- 
pany, one of which was for $336.08, the amount of the other not being 
given, and one against the Eloise Company for $437.12. On Febru- 
ary 27, 1906, two judgments were obtained against the Torchlight 
Company, one for $316.18 and $315.55, and the other for $393.91. 
On February 28, 1906, a judgment was obtained against the White- 
house Company for $413.50, and on March 1, 1906, another one against 
the same company for $835.95. On June 7, 1906, two judgments were 
obtained against the Whitehouse Company, one for $284, and the oth- 
er for $407.18, and one against the Eloise Company for $168.95. On 
June 8, 1906, a judgment was obtained against him for $1,000, credited 
by $334.14, and one for $1,932. On September 14, 1906, a judgment 
was obtained against him for $750. On September 22, 1906, two judg- 
ments were obtained against the Whitehouse Company, one for $1,- 
250, and the other for $250. On September 25, 1906, a judgment was 
obtained against him for $3,318. And on November 9, 1906, a judg- 
ment was obtained against the Whitehouse Company for $372.54. 

The bankrupt stood up under this heavy pressure, and paid or re- 
plevied each one of thèse judgments, except that of September 25, 

1906, for $3,318. On only two of those that were paid were exécu- 
tions issued and levied— that of June 6, 1905, against him for $1,000, 
known as the "Loar judgment," and that of June 8, 1906, for $1,000, 
subject to said crédits, known as "First National Bank of Louisa judg- 
ment." There was no sale under levy, as I gather it. The judgment 
of September 14, 1906, for $750, known as the "McCoy judgmeftt," 
was for a purchase-money lien, put in suit at bankrupt's instance to 
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settle ownership, and after it was rendered the property covered by it 
was sold privately, and out of the proceeds ($2,000) the purchase-mon- 
ey lieni a .balance due on the Loar judgment, and First National Bank 
judgment were satisfied. There is rio indication that the bankrupt 
took umbrage at any of thèse suits, judgments in which he then satis- 
fied. So far as they were against his companies, they seem to hâve 
been for merchandise sold. 

The suit in which the judgment for $3,318 was rendered was 
brought in January, 1906. The note on which it was based was se- 
cured by the personal indorsement of a citizen of Louisa, then dead. 
There is some indication that the matter of his liability was questioned 
by his Personal représentative, and possibly the delay in obtaining 
judgment was caused by this. If so, there is no indication of how 
thismatter resulted. When the judgment was obtained, it was pushed 
against the bankrupt. Execution was issued and levied in October, 
1906; ànd sale advertised for Monday, November 19, 1906. On No- 
vember 12, 1906, the bankrupt requested the judgment créditer for 
further time. He refused to grant it. The bankrupt then made ar- 
rangement to raise enough money on some property owned by him to 
satisfy the judgment and give him a surplus. Some of his largest 
creditors objected to his paying this judgment, and one told him that 
if he allowed the sale to be made it would be an act of bankruptcy. 
Until November 16, 1906, he expected and hoped to adjust this claim. 
And on Saturday, November 17, 1906, he filed his pétition in bank- 
ruptcy. 

The bankrupt did take umbrage at the pressure of this claim. He 
seems to hâve thought at the time that it was unnecessary, and if it 
had hot been pressed he would hâve been able to weather the storm. 
The only other créditer concerning whose course he took umbrage 
was that of the Big Sandy National Bank, with whom he did his 
banking business. What he complained of was its refusai to renew 
obligations of his companies on which he was indorser and allowing 
same to go to protest. The obligations of the Whitehouse Company 
amounted to $4,000, of the Torchlight Company to $4,000, and of the 
•Eloise Company $5,000, or $13,000 in ail. By referring to the sched- 
ule of the Whitehouse Company in the record, I find that this in- 
cident took place in May, 1906, and not in May, 1905, so that the 
testimony of Miller as to the matter was correct, and the $300,000 of 
business donc with this bank was in 1905. Though the bank refused 
to renew, it did not push the collection of its paper. It accepted the 
interest on it, which the bankrupt, kept paid up until his bankruptcy. 
This action On; the part of the bank, which led to his transferring his 
account elsewhere, afifected his crédit, and it was because of this the 
bankrupt took umbrage. It addèd diffîculty to his raising money in 
order to proceed. AU the other obligations of himself and companies 
he kept renewed, and at the time of his bankruptcy same had been 
renewed past the date thereof. 

Thus far I hâve had nothing to say as to the solvency of the bank- 
rupt and his companies, according to the definitioil of insolvency un- 
der the présent act. By it one is insolvent if his property, exclusive 
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of that fraudulently conveyed, will not pay his debts. There had been 
no fraudulent conveyance hère, so the question as to whether the 
bankrupt and his companies were solvent dépends on whether their 
properties exceeded their debts. I think it must be accepted as a fact 
beyond question that the bankrupt and each of his companies were 
insolvent when he made the transfer of the lot in question to Yates, 
and it is likely such had been the fact for several years before then. 
It was certainly the fact as to the bankrupt. The only comparison 
of assets and habilities which the record présents is between the lia- 
bilities as they exist -1 at the fîhng of the pétitions in bankruptcy (it 
should be stated that shortly after the bankrupt filed his pétition, to 
wit, towards the end of November, 1906, each of his companies was 
thrown into bankruptcy by involuntary proceedings instituted against 
it) and the proceeds reahzed from their respective properties in the 
bankruptcy proceedings. The showing thus made is quite adverse to 
the bankrupt and his companies. Thus the bankrupt's scheduled Ha- 
bilities were $238,956.37, and the amount realized from his assets 
was $21,699.96. The assets were scheduled at $129,945.98. _ Thèse 
did not include any value placed on his stock in his companies, but 
did include $82,801.71 indebtedness on part of the companies to him, 
of which $15,391.72 was due from the Whitehouse Company, $14,- 
746.27 from the Torchlight Company, and $52,663.72 from the Eloise 
Company, leaving 47,144.27 represented by other assets, the main 
item of which was real estate, put at $34,175. This showing may be 
toned down somewhat in its bearing on the bankrupt's intent in mak- 
ing the transfer to Yates. Of the habilities, $113,798.18 was due the 
Cincinnati Cooperage Company on account of advances made in 1899 
and 1900 to buy staves and ties. In those years the bankrupt lest 
at least $100,000 by unusual floods in the Big Sandy river, carrying 
away staves and ties so purchased. Thereafter that company had not 
pushed its claim against the bankrupt, and had a standing ofïer with 
him to take $15,000, reduced in 1906 to as low as possibly $10,000, 
in satisfaction of its claim. Amongst other Habilities not pressing him 
was an indebtedness to his son-in-law, Charles Russell, of $16,100, 
and two Rowe debts, amounting to $10,000 each, or $20,000 in ail. 
Of the balance of the Habilities, to wit, $89,158.19, he owed on ac- 
count of indorsement for his several companies the sum of $68,539.49, 
of which $27,887.72 was on account of the Whitehouse Company, 
$18,022.15 on account of the Torchlight Company, and $22,627.02 
on account of the Eloise Company, leaving a balance of $20,621.70 
as the outside limit of his own individual indebtedness that could bave 
been pressing him. 

The showing thus made by the several companies was this : The 
total amount of scheduled Habilities of the Whitehouse Company was 
$73,397.59, of which $15,391.72 was due the bankrupt. There was 
realized from its assets the sum of $21,727.57. According to the 
schedule the assets amounted to $72,374.56. The total amount of 
scheduled Habilities of the Torchlight Company was $39,569.80, of 
which $14,746.27 was due the bankrupt. There was realized the sum 
of $11,469.94 from its assets. I hâve not the amount of assets ac- 
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coràîn|«" to scliedule befofe me. The total amourit of scheduled ïïa- 
bilities of the Eloise Company was $80,136.47, of which $52,663.72 
waS due the bankrupt. The amount realized from its assets is un- 
certain, becaiise in the stipulation the amount is stated to be $19,- 
944.78; but it is also stated that the creditors of that Company re- 
céived a dividend of 62 per cent. I cannot reconcile thèse two state- 
ments. Tb pay a dividend of 62 per cent, on $80,136.47, a much 
larger sum than $19,944 must hâve been realized from its assets. 

It is to be noted that the amounts realized from the assets of the 
bankrupt arid of the Whitehouse Company f ell far short of the amount 
at Which they virere scheduled.' I hâve no means of telling whether 
the samé was the case as to thô Torchlight and Eloise Companies. It 
is quite likely that it was. Nor does the record présent any explan- 
ation of how it happened the assets came so far short of the amount 
at which they were scheduled. It is possible that, notwithstanding 
they i"ealized no more, they may hâve been worth at a fair valuation 
oti July 28, 1906, much more. It is a matter of common knowledge 
that the panic of 1907, which followed shortly after the bankrupt and 
his' companies went into bankruptcy, afïected the value of such prop- 
erties very seriously, and it is possible that this failure of said assets 
to realize anything like the amount at which they were scheduled was 
dite to this circumstance. It is therefore not unlikely that the financial 
condition of the bankrupt and his companies on July 28, 1906, valu- 
ing their properties at what they were then fairly worth, was much 
better than this comparison of scheduled liabilities with amounts 
realized from assets makes out. 

The bankrupt testified that he believed that he was solvent up to the 
time he was forced to take the bankrupt law, and that from the time 
the Whitehouse Company in 1904 purchased the stock of goods from 
Yates until then he thought it abundantly able to take care of its ob- 
ligations. And Miller, who was as familiar with the bankrupt's af- 
fairs as the bankrupt himself, testified that he did not think that the 
Whitehouse Company was ever insolvent at any time, and that what 
made the bankrupt insolvent was putting the indebtedness of the Cin- 
cinnati Cooperage Company, for which they were willing to take so 
small a sUm, at par. What is against thèse two opinions is the com- 
paratiVely small turnout through' the bankruptcy proceedings as com- 
parëd with the liâbilitieS. Thère is hothing else. I cannot say that 
thèse opinions are not sincère. But I cannot see how it is possible for 
them to be correct. Of course, according to face values the bank- 
i^upt was solvent, even including the Cincinnati Cooperage claim. But 
according to real values it seems to me that the bankrupt must hâve 
been insolvent, even with that claim left out entirely. The only thing 
against: this is the possibility that the panic of 1907 and the method of 
realizatiôn dnthe assets of himself and companies brought about a 
substantiâl' shrinkage in values. I feel bound, therefore, to dispose 
of this caseon thebasis that the bankrupt and each of his companies 
was insolvent at the time of the trànsfisr in question. 

Thèreis, however, another fact that must be accepted and taken 
into considération, and .that^ is that the bankrupt was gradually reduc- 
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ing his ïndebtedness each year. He so testified, and there is notliing in 
the record to the contrary. His testimony was that he was reducing 
his ïndebtedness as much as $15,000 to $18,000 a year. 

Taking into considération this circumstance, the fact that he took 
umbrage at the action of the Big Sandy National Bank in protesting 
his paper, thereby affecting his crédit, and at the action of the judg- 
ment créditer who forced him into bankruptcy, the fact that he was 
able to and did get out of the way the 19 judgments that came upon 
him and his companies, the fact that he kept his and their paper, out- 
side of that held by the Big Sandy Bank, renewed, and that he kept 
the interest on that paid up, convinces me that, though he may hâve 
realized his insolvency, he f elt able to overcome adverse conditions, and 
was determined to do so. The panic of 1907 was ahead of him, and 
would no doubt in the end hâve floored him. Possibly his troubles in 
1905 and 1906 were symptoms that it was on the road; but he did not 
so interpret them, and he kept pegging away. His attitude towards 
his creditors to the end was that of the servants in the parable of the 
unmerciful servant, as expressed in each one's plea: 

"Hâve patience and I will pay thee ail." 

l 'do not overlook the fact that in a circular letter which the bank- 
rupt mailed to his creditors on the day he filéd his pétition he used 
thèse words : 

"I hâve struggled faithfully ail thèse years since, and hâve never lost 
hope until thls year." 

"This year" is indefinite, and may hâve included the date of the 
transfer. In his testimony, however, the bankrupt said that the state- 
ment of his letter as to loss of hope was not true 10 days before he 
filed his pétition, and the facts and circumstances to which I hâve al- 
luded bear this out. 

It is time, now, to leave this branch of the case and consider how it 
was the bankrupt came to make the transfer. Both he and Yates hâve 
testified in regard thereto. Yates was 35 or 36 years old, and engaged 
in the business of selling life insurance and buying and selling^ real 
estate. As stated, he was a director in the Louisa National Bank. 
He had lived in Louisa and had been known by the bankrupt ail his 
life. They were friends, but there was no spécial intimacy .between 
them. He had had this one business transaction, to wit, the sale of 
the stock of goods to the Whitehouse Company, with the: bank- 
rupt. The Louisa National Bank seems not to hâve favored the .bank- 
rupt much. At the time of the bankruptcy the only obligation of his, 
or of either of his companies, held by it, was a note of the Torchlight 
Company with him as indorser for $1,000. When he quit doing busi- 
ness with the Big Sandy National Bank, he transf erred his account to 
the First National Bank of Louisa, and continuée it there qntil his 
bankruptcy. 

In May, 1905, Yates conceived the notion of buying the lot in ques- 
tion. There was a rumor abroad that a bridgé was to be built âcross 
the two forks of the Big Sandy river at the foot of Madisorii'streét, on 
which this lot was located, and he thought that the building thereof 
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would add to its value, and otherwise it was a désirable lot. Its pur- 
chase would be in the line of business. He thereupon opened negotia- 
tions with the bankrupt for its purchase. The latter asked $1,500 for 
it. He'offered $1,250.. According to his testimony, he then had no 
thought of applying the note of the Whitehouse Company on which the 
bankrupt was indorser, then in the Louisa National Bank, on the pur- 
chase price, but expected to pay in cash. The bankrupt then proposed 
that if he would pay $1,500 he would allow the note as a crédit on the 
purchase price, the balance to be paid in cash. Ail this covered sev- 
eral days and several interviews. He took this proposition under ad- 
visement. Thereafter the bankrupt had an offer of $1,500 from an- 
other party, and thereupon, to wit, on May 29, 1905, he wrote Yates 
this letter : 

"Louisa, Ky., May 29, 1905. 
"F. H. Yates, Esq. — Bear Sir: I had expected to see you this a. lu. liefore 
I went away and speak to you about the renewal of the note whleh Mr. 
Hays will bring down. With référence to the lot or lots by the post office, 
thé 78 feet at $l,.jOO, a party has been to see me that will take them as I 
understand; but I told him I eould flot' glve a positive answer until I had 
given you the opportunity to say 'Yes' or "No.' So leave a note for me at 
.your office. 

"Tours truly, Jay H. Northru^." 

After Consulting with the cashier of the Louisa National Bank and 
thinking the matter over, he concluded to accept, and then wrote the 
bankrupt this letter : 

"Col. Jay H. Northrup — My Dear Sir and Friend: I bave concluded to 
take the, lots at the priée of $1,500 as proposed by you, and I will take up 
the note when due, or now, if you wish it, and pay you the dlfCerenee. I would 
rather take It up, however, at maturity. 

"Very resp. yours, F. H. Yates. 

"June 13, 1905." 

Thereby a binding contract was closed for the purchase of the lot. 
This was over a year before the deed was made. The purchase came 
about through no efïort on Yates' part to get the Whitehouse Company 
note paid. It camé about by a désire on his part to acquii-e the lot as 
a spéculation. It was the bankrupt who suggested application of the 
purchase price in part in satisfaction of the note, and he did so by 
way of inducing Yates to give him the price asked. The price is re- 
ferred to as a good round price, but there is no évidence that it was 
excessive. So far as the évidence goes, it is to the effect that the lot 
wâS worth the tnoney. According to the testimony of the bankrupt, 
what induced him to make the sale was that the lot was yielding him 
no income, and thereby he was enabled to turn it in on reducing his 
indebtedness at a good figure. It was in pursuance of a plan on his 
part to make disposition of such properties as yielded him no profit or 
income, whenever opportunity afforded ôr he could bring it about, and 
thus reduce his indebtedness. At the time of the sale but three only 
of the judgments above referred to had been obtained, two on March 
1, 1905, one against the Whitehouse Company and the other against 
the Torchlight Company, and one on June 6, 1905, the Loar judgment 
against him, on which, after the purchase, an exécution issued and was 
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levied, and which was fully satisfied in the course of a year or so aft- 
erwards. No obligations had then been protested, and the bankrupt 
had not been subjected to any great amount of pressure by the cred- 
itors of himself and companies. At once upon the purchase Yates 
was placed in possession, but deed was not made until over a year 
later, to wit, on July 28, 1906. 

The cause of the delay was due to the fact that the mental condi- 
tion of the bankrupt's wife was not good, and that she was unwilling 
to sign the deed. She was unwilling, because she had furnished the 
money with which the lot was purchased, and always claimed it as 
hers. The bankrupt reasoned with her from time to time to get her 
to unité with him in a deed, but failed to get her to do so. Finally 
one of their children argued with her that, although her money went 
into the property originally, she would not be able to hold it, as the 
deed had not been made to her, and urged her to unité in the deed, 
and she consented. Then it was that the deed was executed and de- 
livered. During ail this time Yates had possession of the lot. He 
first used it as a pasture lot for bis son's pony, and then as a garden. 
Inasmuch as he had not been able to make Yates a deed, the bankrupt 
continued to pay the discount on the note in the Louisa National Bank 
at the subséquent renewals the same as before. There is some évi- 
dence bearing on the question as to when Yates began to assess the 
property for taxation; but I cannot make out from it what was the 
fact in regard thereto. A. J. Garred, an attorney of Louisa, who had 
the Loar judgment in bis hands, testified that, a few days after June 
13, 1905, when he was seeing about its levy, Yates told him, in an- 
swer to a question as to whether he had purchased the lot, which was 
rumored, that he had not. Yates testified that he told him that he 
had, but that he had not obtained a deed. It is likely that Garred mis- 
understood what he said, and this accounts for the différence in their 
testimony. It is significant that he caused the exécution to be levied 
on some lumber and slate piled on the lot, which was the property of 
the bankrupt, and on other real estate, but not on this lot. I think the 
testimony of Yates and the bankrupt as to their dealings with référ- 
ence to this lot and how it was purchased must be accepted as true, 
and the case disposed of on that basis. 

The bankrupt had nothing to do with the deed not being recorded as 
soon as executed and delivered, and did not know prior to his bank- 
ruptcy that it had not been so recorded. Yates' account of the delay 
in recording was that it was neglect on his part, that he put it in his 
safe, and afterwards had some other deeds to be recorded, and took 
them ail to the office at the same time. Possibly it is of some sig- 
nificance that the deed was lodged for record shortly after Yates paid 
off the bank note and paid to Conley the balance of the considération. 
This happened October 24, 1906, and the deed was lodged for record 
October 29, 1906. 

It is now time to come to close quarters. Did the bankrupt make 
the transfer to Yates with intent to prefer him over his other cred- 
itors ? I will décide this question on the basis, not only that the bank- 
rupt was insolvent July 28, 1906, but that he realized his insolvency, 
and not only that both thèse things were true, but that they were true 
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in 'May and June, 1905, when the lot was sold to Yates. I do not say 
what is the real fact as to this, because it is unnecessary. I simply 
dispose of the case on this assumption. 

But, though this may hâve been se, the bankrupt was substantially 
reducing his indebtedness each year. He had determined not to give up, 
and was confident of his abiHty to pull through if his créditons woukl 
allow him to keep going. And so far as they were aware of his con- 
dition his creditors acquiesced in his position. Certainly such was the 
position of his larger creditors, such as the Cincinnati Cooperage Com- 
panyy his son-in-law, and the holders of the Rowe claims. His atti- 
tude towards his creditors was that of paying them ail in f ull, except 
possibly the Cooperage Company, whose proposition he expected to ac- 
cept as soon as he could get in condition. He had nothing else in con- 
templation. And he was not only hopeful, but confident, of his ability 
to bring this about. 

The bankrupt has testified that in making the transf er he had no in- 
tent to prefer Yates over other creditors. Judge Archbald, in the 
article heretofore quoted from, says that, on the basis that an actual 
intent on the part of the bankrupt to prefer is an essential élément of 
a voidable préférence, a déniai by him that he hâd such an intent re- 
quires that the jury be instructed to find for the défendant if they 
believe the bankrupt. In this case I believe the bankrupt's déniai of 
an intent to prefer. There is no circumstance in the case, beyond his 
iiisolvency and possible realization thereof, against it. Supporting it 
is the fact that he kept actùally at work, without any let-up because 
of this condition of things, and was annually reducing his indebtedness 
to a substantial degree, and that he was hopeful and confident of his 
ability to pay out, and the record does not establish that this was un- 
reasonable, or due to his shutting his eyes to conditions. There is not 
the slightest évidence that he ever thought of disposing of any of his 
property to the disparagerhent of any of his creditors. Possibly there 
were certain equities in the matter of his indebtedness to the Cooper- 
age Company that were calculated to induce him to accept its prop- 
osition, and because of them he was willing to do this. It had ad- 
vanced him money with the knowledge that it was to be invested in a 
hazardous business, and it is possible that the loss came about through 
no fault on his part. He made no fraudulent disposition of any of 
his property. It is not claimed that he attempted to prefer any other 
creditor. If he had a design to disparage his creditors generally, why 
should he pick out Yates for that purpose and limit himself to him? 
He and his bank had donc him no spécial f avors. Why should he not 
pick out his son-in-law, Russell? And why should he pick out prop- 
erty that his wife thought was hers, and get her to release her poten- 
tial right of dower, to which no creditor had a claim ? 

Then, besides thèse considérations, the transfer did not come about 
in the way in which voidable préférences usually come iabout. Yates 
was not pressing the payment of the bank note. He did not hâve in 
view the payment of that noté as the resuit of the purchase of the lot 
by him. The désire to purchase was for spéculative purposes. And 
the suggestion of the payment of the note came from the bankrupt 
as a means of lifting Yates to his price. 
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I am therefore constrained to hold that the transfer was not made 
with an intent to pref er oh the part of the bankrupt. In so holding, I 
judge of it as of the date when it was made; i. e., July 28, 1906. I 
do not know that the holding would be otherwise if it were judged 
as of the date of recordation, to wit, October, 1906. It was not until 
after that that the bankrupt came to realize that it was impossible for 
him to proceed further. But really there is reason for the position 
that it should be judged as of the date when the sale was made, in 
May and June, 1905. There was a binding contract of sale then en- 
tered into. Had the considération been a cash payment then made, 
and had no deed been made before bankruptcy, Yates would hâve 
been entitled to a deed as against the trustée. In re Sewell, 111 Fed. 
791 ; York Mfg. Co. v. Cassell, 201 U. S. 345, 26 Sup. Ct. 481, 50 L. 
Ed. 782; Crucible Steel Co. v. Holt, 174 Fed. 127, 98 C. C. A. 101. 

It is hard to see why the same resuit would not hâve followed with 
the considération, as it actually was, had there been no intent to pref er 
on the part of the bankrupt in the making of the contract. If so, then 
the transfer should be judged as of the date of the contract, and not 
as of the date of its performance by the exécution and delivery of the 
deed. I do not, however, find it necessary to base the case on this 
position. 

There being then no intent to pref er on the part of the bankrupt at 
the time of the transfer, July 28, 1906, it is not necessary to go into 
the question whether at that time Yates had reasonable cause to be- 
lieve that it was made with such intent. Yates knew of the Loar judg- 
ment and its levy shortly after his purchase. There is no évidence in 
the record tracing to him knowledge of any of the other suits and 
judgments against the bankrupt and his companies. He dénies such 
knowledge. There is room, however, to say that it is not likely that 
he did not hear something about at least some of them. But it is to 
be noted that his bank continued to crédit one of the bankrupt's com- 
panies with the bankrupt as indorser and to renew the paper. And, 
there having been no intent to prefer, I am constrained to hold that 
Yates had no reasonable ground to believe that there was such an in- 
tent. It is perhaps sufficient to say that, as has been held, the burden 
was upon the plaintiff to establish the intent to prefer and the reason- 
able cause to believe, and it has failed to sustain this burden. Pos- 
sibly it is a correct diagnosis of the bunkrupt's case to say that he was 
jealous of his commercial standing and loath to surrender it, and that 
this led him to hold on after he should hâve recognized the inévitable 
and turned over his assets for distribution equally amongst his cred- 
itors. It is not necessary for me to take a position as to this. Ail I 
will say is that, if this be a correct diagnosis, it cannot be said that 
this condition had arisen as early as July 28, 1906, the date of the deed, 
certainly not as early as the exécution of the written contract therefor 
by the correspondence which passed in May and June, 1905. 

The bill is therefore dismissed. 
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In re PUTMAN et al. 

(District Court, N. D. Callfornia. May 15, 1911.) 

No. 6,780. 

1. CoRPOBATiONS (§ 2é4*) — Stockholdeb's Liability— Accetjal or Cause oï 

Action. 

A stockholder's liability under a judgment agalnst the corporation for 
négligent death accrued not on the date of Judgment, but when the ac- 
cident occurred, wlthln Code dv. Proc. Cal. § 359, requlring an ac- 
tion to enforce a stoçkholder's liability to be brought within three years 
after dlscovery of the facts upon which the liability was created. 

[Ed. Note.— For other cases, see Corporations, Cent. Dlg. §§ 1084-1008 ; 
Dec. Dig. 8 264;* Limitation of Actions, Cent. Dig. |§ 327, 343, 347, 
349.] 

2. Bankeuptct (I 314*) — "Debts Provable"— Outlawed Claims— "Pbova- 

BLE CLAIM." 

A debt barred by limitations is not a "provable claim" within the 

bankruptcy act. 
[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 314.* 
For other définitions, see Words and Phrases, vol. 6, p. 5746; vol. 

2, p. 1882.] 

8. Corporations (§ 340*)— Indebtedness— Statdtoby Limitation— Opéra- 
tion — "Debt." 

A judgment agalnst a corporation for négligent death Is not a "debt" 
within Clv. Code Cal. § 309, making directors of a corporation jointly 
and severally llable, without the benetlt of limitations, on debts creat- 
ed beyond the amount of the subserlbed capital stock of the corporation. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1473-1478 ; 
Dec. Dig. § 340.» 

For other définitions, see Words and Phrases, vol. 2, pp. 1202-1211, 
vol. 8, p. 7604.] 

4. Bankeuptct (§ 315*) — "Debts Provable" — Judgments for Tort. 

A judgment for négligent death is a debt provable in bankruptcy un- 
der Bankruptcy Act July 1, 1898, c. 541, § 63a(l), 30 Stac. 562 (U. S. 
Comp. St. 1901, p. 3447), as a flxed liability evidenced by judgment. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 315.*] 

5. Bankruptot (§ 318*) — "Debts Provable" — Stoçkholder's Diabilitt. 

A stoçkholder's liability for an unpaid stock subscrlptlon is a debt 
provable In bankruptcy under Bankruptcy Act July 1, 1898, c. 541, § 
63a(4), 30 Stat. 563 (U. S. Comp. St 1901, p. 3447), as a debt founded 
on contract. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 318.*] 

4, Pleadxnq (§ 214*) — Admission bt Demurreb. 

Where a petitioner in an Involuntary bankruptcy proceedlng relies on 
a judgment, and the pétition states that the judgment is In full force, 
on demurrer to the pétition the debtor cannot claim that the judgment 
is not final because a motion for new trial is pending, since the demur- 
rer admits the truth of the allégations of the pétition. 

[Ed. Note. — For other cases, see Pleading, Cent Dig. S 525-534; Dec. 
Dig. § 214.*] 

7. Corporations (i 260*) — Unpaid Subscriptions— Cbeditors' Suits. 

A final judgment agalnst an Insolvent corporation though founded oa 
tort is sufficlent to sustain a creditor's suit to reach whatever remain» 
unpaid on stock subscriptions. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1051, 1052 ; 
Dec. Dig. § 260.*] 

>For other eases i«e sam« tojik & { nuubsb 1q Dec. & Am. Digs. 1307 ta date, & Rep'r Indexes 
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8. Corporations ( 259*)— Stockholdebs— Liability to Ckeditobs. 

There being no privity between a stockholder and the ereditors of 
the corporation, the corporation, but not a créditer, can sue at law to 
recover unpaid stock subscriptions. 

[Ed. Note. — For ottier cases, see Corporations, Cent. Dig. §§ 10,50-1007 ; 
Dec. Dig. § 259.*] 

9. COEPOKATIONS (§ 65*) — StOCK— NATURE. 

ïhe stock of each sliareliolder In a California corporation merely 
represents bis proportional interest in the corporation ; flxing the amount 
whieh he has paid or must pay as his contribution to the corporate as- 
sets. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 165-171 ; 
Dec. Dig. § 65.*] 

10. Corporations (§ 247*) — Stockholdebs— Individual Liability. 

The governing offlcers of a corporation cannot release a stockholder 
from lial)llity to pay his subscription to the préjudice of ereditors, ex- 
cept by fair dealing and for a valuable considération. 

[Ed. Note. — l'^or other cases, see Corporations, Cent. Dig. §§ 983-997; 
Dec. Dig. § 247.*] 

11. Banketjptcy (§ 314*) — "Debts Provable"— Equitable Claims. 

TJnder Bankruptcy Act July 1, 1898, c. 541, § 2, 30 Stat. 545 (U. S. 
Comp. St. 1901, p. 3420), giving courts of bankruptcy .iurisdiction at 
law and in equlty, équitable claims are provable if within the purview 
of the gênerai rules of equlty, even though they hâve no status at law. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 314.*] 

12. Words and Phrases — "Creditor." 

A "creditor" is one who has a right to require the fulfillment of a 
contract or obligation ; one to whom any obligation is due. 

[Kû. Note. — For other définitions, see Words and Phrases, vol. 2, pp. 
1713-1727; vol. 8, pp. 7022-7623.] 

13. Bankruptcy (§ 76*) — Involuntaby Proceedings— Who may Institute. 

One holding a judgnient against an insolvent corporation for négli- 
gent death has an équitable right to enforce payment of a stockholder's 
unpaid stock sub.ïcription, aud for that purpose Is a creditor who may 
bring involuntary bankruptcy proceedings against the stockholder. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 76.*] 

14. Bankruptcy (§ 59*) — Acra op Bankbuptcy— "Légal Proceedings." 

Attachment proceedings are "légal proceedings" within Bankruptcy 
Act July 1, 1898, c. 541, § 3a(3), 30 Stat. 546 (U. S. Comp. St. 1901, p. 
3422), which niakes it an act of bankruptcy for an insolvent person to 
permit a creditor to obtain a préférence through légal proceedings. 
[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 59.* 
For other définitions, see Words and Phrases, vol. 5, pp. 4007, 4068.] 

15. Bankruptcy (§ 59*) — "Act of Bankruptcy" — Permitting Attachment. 

By failing to file a voluntary pétition in bankruptcy to vacate an at- 
. tachment lien before expiration of four months after the attachment one 
commits an "act of bankruptcy"' within Bankruptcy Act July 1, 1898, c. 
541, § 3a (3), 30 Stat. 546 (U. S. Comp. St. 1901, p. 3422), malàng it an act 
of bankruptcy for an insolvent person to permit a creditor to obtain a 
préférence through légal proceedings. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 81, 82 ; Dec. 
Dig. J 59.* 

For other définitions, see Words and Phrases, vol. 1, p. 118; vol. 8, 
p. 7562.] 

•For other cases see same topic & § numeer In Dec. & Am. Dlgs. 1907 to date. & Rep'r Indexes 
193 F.— 30 
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Pétition of Kate C. Putman, Fred C. Putman's administratrix and 
others, to hâve J. A. Folger declared bankrupt. On demurrer to the 
pétition. Demurrer overruled. 

L. S. Melsted and Edwin H. Williams, for petitioners. 
W. W. Kaufman, for J. A. Folger. 

FARRINGTON, District Judge. The pétition shows that J. A. 
Folger was a stockholder and director of the Océan Shore Railway 
Company. He owned and there had been issued to him 11,550 shares 
of its capital stock. In his contract of subscription the priée of the 
stock was fixed at $100 per share; only $45 per share, however, has 
been actually paid. It is alleged that while he was a director he au- 
thorized the création of, and created debts by said company to a total 
amount of more than $6,000,000, which was $1,000,000 in excess of 
the entire subscribed capital stock of the company. None of this in- 
debtedness has been paid, and the railway company is insolvent. 
Three creditors of the corporation, namely, Kate C. Putman, as ad- 
ministratrix of the estate of Fred C. Putman, deceased, J. A. Schroe- 
der and A. Bernier, seeking to charge J. A. Folger as a director and 
stockholder in said company, hâve filed a pétition in this court asking 
that he be adjudged a bankrupt. It is stated that on the 2d day of 
July, 1910, suit was brought in the superior court of San Francisco 
by one Charles C. Moore against Mr. Folger to recover $21,443.75, 
alleged to be due from him as joint indorser of a promissory note ex- 
ecuted by the Océan Shore Railway Company. On the same day an 
attachrnent was duly levied on ail Mr. Folger's stock in the railway 
company, and later alias writs of attachment were levied on other 
stocks, and on moneys, crédits, and efïects belonging to Mr. Folger. 
This property was of the value of $50,000. The attachments hâve 
never been released or discharged, and it is alleged that they are now 
subsisting liens, and that on "November 3, 1910, said liens will be- 
come a préférence not to be released or avoided by bankruptcy pro- 
ceedings, and that said attached property will become and be finally 
disposed of and sequestrated by" the attaching creditor. This con- 
stitutes the alleged act of bankruptcy. 

[1] The questions raised by demurrer are: (1) Are the claims of 
Kate C. Putman and A. Bernier barred by the statute of limitations? 
(2) If not barred by the statute, is the claim of Kate C. Putman a 
provable claim? (3) Has the alleged bankrupt committed an act of 
bankruptcy ? 

Each of the claims mentioned in the pétition represents an indebt- 
edness of the Océan Shore Railway Company for which Mr. Folger 
is alleged to be liable: (1) On the ground of his ordinary statutory 
liability as a stockholder of the railway company to pay a proportion- 
ate share of its debts; (2) by reasôn of his unpaid subscription to 
the capital stock of the company ; and (3) because as a director of 
the company he created, and permitted to be created, debts against 
it in an amount exceeding the subscribed capital stock by more than 
a million dollars. There is no allégation as to the number of cred- 
itors, nor is it shown that any creditor, other than the three mentioned, 
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has appeared and joined in the pétition. The alleged bankrupt takes 
the position that if the daims of any one of the three creditors are 
not provable within the meaning of the Bankruptcy Act, the pétition 
is defective, and the demurrer must be sustained. Kate Putman re- 
Hes on a judgment for $10,000 and costs, recovered by her against the 
Océan Shore Railway Company, for neghgently causing the death of 
Fred C. Putman, on the 14th day of July, 1910. Mr. Folger's stat- 
utory liability as a stockholder accrued, not on the date of judgment, 
but when the accident occurred, and was therefore barred by the 
statute of California at the expiration of three years thereafter, and 
more than three months before the pétition in bankruptcy was filed. 
The pétition was filed November 1, 1910. Cal. Code Civ. Proc. § 359; 
Raynor v. Mintzer, 72 Cal. 585, 18 Pac. 82 ; Hunt v. Ward, 99 Cal. 
612, 34 Pac. 335, 37 Am. St. Rep. 87. 

[2] It is well established that a debt outlawed by the statute of 
limitations is not a provable claim within the meaning of the bank- 
ruptcy act. Collier on Bankruptcy (8th Ed.) p. 722; In re Lipman (D. 
C.) 94 Fed. 353 ; In re Resler (D. C.) 95 Fed. 804. 

The allégations of the pétition as to when the notes held by Dernier 
were executed are not sufficient to enable me to détermine with cer- 
tainty when the statute began to run in favor of the stockholders as 
against creditors of the corporation. 

[3] As to the indebtedness contracted in excess of the subscribed 
capital stock, section 309 of the California Civil Code déclares that: 

"The (Jirectors of corporations must not * * * create debts beyond 
their subscribed capital stoclc * • * the dlrectors under whose adminis- 
tration the same may hâve happened (except those who may liave caused 
their dissent therefrom to be entered at large on the minutes of the dlrectors 
at the time, or were not présent when the sauie did happen) are in their 
individual or private capacity jointly and severally liable to the corporation 
and to the creditors thereof to the full amount of the * * * <jgbt con- 
tracted; and no statute of limitations Is a bar to any suit against such dl- 
rectors for any sunis for which they are liable by this section." 

Clearly the Législature had in mind only such debts as the dlrectors 
could voluntarily create or refuse to create; otherwise, dlrectors 
through an act of négligence for which they are absolutely blameless 
may become responsible for indebtedness, without having had any 
opportunity to oppose its création or to dissent therefrom. The sanc- 
tions of this statute are for those dlrectors only who violate its terms ; 
who, acting officially, consent to the création of debts in excess of the 
subscribed capital stock of the corporation, or who, being présent at 
the time such debts are created, neglect to express their disapproval 
in the manner provided. The Putman judgment is not a debt volun- 
tarily created by the dlrectors. It has frequently been held that the 
Word "debt" in similar statutes imposing a Personal liability on dl- 
rectors cannot be construed to include a judgment for a tort. Cable 
V. Gaty, 34 Mo. 573, 86 Am. Dec. 126 ; Savage v. Shaw, 195 Mass. 
571, 81 N. E. 303, 122 Am. St. Rep. 272; Tradesman Pub. Co. v. 
Knoxville Car Wheel Co., 95 Tenn. 634, 32 S. W. 1097, 31 L. R. A. 
593, 601, 49 Am. St. Rep. 943. Mr. F Iger's statutory liability as a 
stockholder of the Océan Shore Railway Company is barred by the 
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statute of limitations, and the Putman judgment does not constitute 
an indebtedness in excess of the subscribed capital stock within the 
meaning- of section 309 of the Civil Code of California, If Mr. Fol- 
ger is liable to pay the whole or any part of the Putman judgment, 
his liability rests on the allégation that his subscription to the capital 
stock of the Océan Shore Railway Company is not f ully paid. When 
Folger subscribed for his stock, he agreed to pay $100 per share. He 
still owes $55 per share, or a total sum of $633,250. Respondent 
says that if he is liable for this unpaid subscription, it is a liability 
to the corporation itself, and not to Kate Putman; and that Kate 
Putman's judgment is not in itself a provable claim, either against 
him or against the Océan Shore Railway Company, consequently she 
is not a creditor within the meaning of the bankruptcy act. It is 
provided in section 59b of the act that: 

"Three or more credltors who hâve provable claims against any person, 
whlch amount in tlie aggregate in excess of tlie value of securities held by 
them, if any, to $500 or over * * * may file a pétition to hâve him 
adjudged a bankrupt." 

In section 1, subd. 9, it is said : 

" 'Créditer' shall Include any one wlio owns a deinand or claim provable 
In bankruptcy, and may include his duly authorized agent, attorney, or i)roxy." 

[4, 5] Subdivision "a" of section 63 of the same act enumerates five 
différent classes of debts which may be proven and allowed against 
a bankrupt estate. The two classes pertinent hère are: 

"(1) A fixed liability as evidenced by a judgment or an instrument In writ- 
Ing, absolutely owing at the time of the flling of the pétition against him, 
whether then payable or not • * * ; (4) founded upon an open account, 
or upon a contract express or implied." 

In section 17 it is provided that a discharge in bankruptcy shall 
release a bankrupt from ail his provable debts, with a few specified 
exceptions, none of which are material to this opinion. 

We hâve hère an unsatisfied judgment in favor of the alleged cred- 
itor, and an unpaid stock subscription against the alleged bankrupt. 
Each, in itself, in my opinion is a provable claim ; the first, because it is 
a judgment; the second, because it is founded upon a contract. 

"A fixed liability as evidenced by a .iudgment ♦ * * absolutely owlng 
at the time of the flling of the pétition" against the bankrupt is a provable 
claim. 

There is no qualification in this language indicating that Congress 
intended to distinguish between judgments ex contractu and judg- 
ments ex delicto. 

Collier in the last édition of his work on Bankruptcy, page 700, 
says that judgments grounded in tort are almost without exception, 
provable. 

In Remington on Bankruptcy, § 680, it is said that: 

"judgments for Personal Injury and other slmllar torts not capable of be- 
Ing presented In form ex contractu are provable, although the unliquidated 
claims for torts themselves would not be provable." In re Lorde (D. C.) 144 
Fed. 320 ; 1 Remington on Bank. §§ 635, 680 : Collier on Bank. p. 706. 
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[6] It is suggested that the judgment is not final because a motion 
for new trial is pending. This suggestion must be ignored. Hav- 
ing demurred to the pétition, Mr. Folger admits the truth of each al- 
légation therein which is well pleaded. The allégation of the pétition 
is that the judgment is "wholly unpaid, and that it has never been 
set aside, appealed from, or reversed, but that ever since it was ren- 
dered it has been and is now in fuU force and effect." 

[7] It is further alleged that the judgment was rendered January 
13, 1910, and duly entered January 14, 1910. The time within which 
to appeal has expired, and the judgment is apparently final. Such a 
judgment is a debt of the corporation, and, even though founded on 
a tort, is sufficient to constitute the basis of a creditor's suit to reach 
whatever remains unpaid on a stock subscription to an insolvent cor- 
poration. 10 Cyc. p. 684; Powell v. Oregonian Ry. Co. (C. C.) 36 
Fed. 726, 2 L. R. A. 270. 

Morawetz in the second volume of bis work on Corporations, § 
828, says : 

"As tbe shareliolders in a corporation are the real prineipals and parties 
In interest who directly or indirectly appoint the corporate agents, and for 
whose benefit thèse agents act, they should be held responsible for the torts 
oommltted by the corporate agents, like any other principal, to the estent of 
the capital which the charter provides that they shall contribute." 

The judgment in and of itself is a provable claim. Folger's liabil- 
ity to the corporation on his stock subscription is contractual; it can 
be enforced in an action at law, and is unquestionably provable in 
bankruptcy. Burke v. Maze, 10 Cal. App. 206, 101 Pac. 438, 440. 
But can we say the same as to his liability to the creditors of the cor- 
poration ? 

[8] At law a corporation is regarded as a distinct person with 
whom the shareholder enters into contract to pay for his stock. He 
is not liable for the corporate debts. There is no privity between the 
shareholder and the creditors of the corporation. The corporation 
may, but the creditor cannot, maintain an action at law to recover 
unpaid stock subscriptions. Patterson v. Lynde, 106 U. S. 519, 1 Sup. 
Ct. 432, 27 L. Ed. 265. In some cases the creditor of a corporation 
has been permitted to reach unpaid subscriptions by garnishment, but 
in such a proceeding his rights are no larger than those of the corpo- 
ration. But as we shall see presently, the creditor of an insolvent 
corporation, in equity, may recover from a delinquent shareholder 
where the corporation itself has no cause of action, either at law or 
in equity. 

[9] Crédit of a corporation is based on its capital stock, paid and 
unpaid. The stock of each shareholder in a California corporation 
simply represents his proportional interest in the concern ; it fixes the 
amount which he has paid or must pay as his contribution to the cor- 
porate assets. O'Dea v. Hollywood Cemetery Assoc, 154 Cal. 53, 
72, 97 Pac. 1. 

If not paid, he can be required to make his contract good by the 
corporation itself. Primarily his obligation is to the corporation, 
but after a corporation becomes insolvent a right accrues to the cred- 
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itor who'has exhausted his remédies against the corporation. He may 
then bring a suit in equity in behalf of himself and other creditors who 
may wish to join against any stockholder or stockholders who hâve 
not fully paid the amount due on their stock. 

In Baines v. Babcock, 95 Cal. 581, 589, 27 Pac. 674, 675 (29 Am. 
St. Rep. 158), Judge De Haven says: 

"It is well settled that a judginent créditer who has exhausted his légal 
remédies against a corporation may mairitain an action against its stock- 
holders to recover, for the beneflt of ail creditors who may désire to come 
in and be made parties, the amount due upon unpaid subscriptions for stock, 
when the corporation neglects or refuses to collect the same." 

Morawetz in the second volume of his v^fork on Corporations, §; 
821, makes this statement: 

"Every shareholder in an insolvent corporation Is uncondltlonally liable in 
equity to contrlbute the whole amount unpaid on his shares at the suit of 
any judginent créditer." 

In Hatch v. Dana, 101 U. S. 205, 25 L. Ed. 885, a case involving- 
the équitable remedy of a judgment creditor of an insolvent corpora- 
tion against one of its stockholders, Mr. Justice Strong uses this lan- 
guage: 

"The liabillty of a subscriber for the capital stock of a Company is sev- 
eral and not joint. By his subscription each becomes a several debtor to the 
Company, as much so as If he had glven his promissory note for the amount 
of his subscription. At law certainly his subscription may be enforced against 
him wlthoUt joinder of other subscribers, and in equity his liability does not 
ceàse to be sçveral." See, also, 26 Ency.L. (2d Ed.) 927; 3 Thomp. on Corp.- 
§ 3500. : 

The doctrine that the relation between a judgmetit creditor of an' 
insolvent corporation and a stockholder who has not fully paid his 
subscription, is analogous to the relation between a creditor and his 
debtor'g debtor in an attachment proceeding, I cannot f ollow, nor 
has my attention been called to any case in Californta which sustains 
such a theory. On the contrary, it seems to be the law of this state 
that such a stockholder may be sued directiy by such a creditor, and^ 
that the ' liability of the former to the latter is several. Walter v. 
Merced Academy Ass'n, 126 Cal. 582, 59 Pac. 136; Welch v. Sar- 
gent, 127 Cal. 72, 59 Pac. 319, 322. 

In Daggett v. Southwest Packing Co., 155 Cal. 762, 103 Pac. 204,, 
the Suprême Court of California held that a creditor of an insolvent 
corporation might proceed to subject unpaid subscriptions to his judg- 
ment, without first attempting tO induce the directors to levy an as- 
sessment, or issue any call therefor. The significance of this ruling 
will be appreciatèd when it is considered that the corporation itself 
while solvent could nôt, under the law, hâve enforced the payment 
of such subscriptions without a previous call. After a corporation^: 
becomes insolvent, its indebtedness to a stockholder cannot be set 
off against his unpaid subscription, because the claims pro and con 
are not in the same interest. Sawyer v. Hoag, 17 Wall. 610, 619, 21 
L. Ed; 731. 

[10] Again, the obligation of the shareholder to pay his portion of 
the capit'al'Stockis such that the governing officers of the corporation 
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cannot by any agreement or other transaction among themselves or 
with the stockholder, release the latter from his obligation to pay his 
subscription to the capital stock to the préjudice of the creditors of 
the corporation, except by fair and honest dealing and for a valuable 
considération. Sawyer v. Hoag, supra, Yermont Marble Co. v. De- 
clez Granité Co., 135 Cal. 579, 67 Pac. 1057, 56 L. R. A. 730, 87 Am. 
St. Rep. 143. In the last case the par value of the stock of the in- 
solvent corporation was $100. There was no written subscription, 
but the parties getting up the company agreed among themselves be- 
fore incorporating that the corporation should sell its stock to them, 
fully paid, for $20 per share. This was done, and $20 per share ac- 
tually paid. The court held that the creditors could not be bound 
by such an agreement, and that the stockholders nevertheless were 
liable to the creditors for the unpaid balance on their stock. The 
stockholders' obligation is certainly much broader than is needed by 
the corporation. It contains conditions which are designed for the 
protection of the creditors, and which can be enforced only by or on 
behalf of the creditors. 

In Burke v. Maze, 10 Cal. App. 206, 101 Pac. 438, 440, the Suprême 
Court of California déclares that the stockholder's liability is founded 
upon his subscription or ownership of stock, upon the existence of 
creditors, and debts of the corporation requiring the payment of sub- 
scriptions in order to pay such debts. 

Folger's liability to pay creditors rests on his contract of subscrip- 
tion, and is contractual, even though it can be enforced only in equity. 
Equity in a proper case can and will look beyond the fiction of a cor- 
porate entity, and it will say to the stockholders, you are the real par- 
ties in interest ; the corporation and its officers were but your agents ; 
you are responsible for the debts created and the liabilities incurred 
by them, at least to the extent of the capital still due as your contribu- 
tion to the companv's assets. 

In Upton v. Englehart, 28 Fed. Cas. No. 16,800, p. 835, Judge Dil- 
lon in a case involving the équitable rights of the creditors against the 
stockholders of an insolvent corporation, uses this language : 

"Whoever heeonies a stockholder In an incorporated company siistaiiis a 
tbreefold relation: First, to the artilicial person called the corporation. 
Second, to the other stockholders in the same company, or in other words. 
his associâtes or partners, who by force of statute are clothed with corporate 
eapaelty. And, third. to the creditors of the corporation. It is essential to 
hear thèse several relations in niind in deterniininK the questions hère pre- 
sented. The capital is supplied by the shareholders, who alone participated 
in the gains or jiecnniary advanta^'es which niay accrue from the carryins 
on of the corporate enterprise. ïhe shareholdei's are the real parties In in- 
terest; the incorporating statute enipowering tliém to contract and be con- 
tracted witli through tlie médium of a corporate représentative." 

In Vermont Marble Co. v. Declez Granité Co., supra, there was a 
suit by judgment creditors of an insolvent corporation to recover the 
uiipaid balance due from certain stockholders of the company on 
their stock. The Suprême Court of California said : 

"The capital stoclc is the sole basis of crédit. The shareholders, therefore, 
while entitled to ail profits, hâve no right to the capital until ail creditors 
bave been paid. Of course a corporation, while it is a going concern, and 
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lawfuHy cafrylng on the business for which it was orgauized, may use its 
funds as freely as any other indivldual. It Is not at ail hampered by the 
Idea tbat It holds its assets in trust for creditors. But when it bas oeased 
to be a going coneern, and Its assets are to be divided, tben the daim oï 
creditors is prier to tbat of stoclvholders. Tben the court of equity looks be- 
yond the mère fiction of a corporate entlty as the sole debtor. The stock- 
holders are themselves the debtors, but as to them the creditor is deemed 
to hâve agreed to look only to a spécial fund — the corporate assets — for pay- 
ment." 

It might well be said that when Folger subscribed for his stock he 
impliedly assumed an équitable obligation to the corporate creditors 
in case the corporation should thereafter become insolvent. He is 
presumed to hâve known the law when he entered into the contract; 
he was aware of the fact that under circumstances like thèse, equity 
imposes such a liability. He acted voluntarily. Is it unreasonable to 
hold that he accepted this équitable liability as one of the terms of 
his agreement? 

[11] There is nothing in the bankruptcy act which indicates any 
intention on the part of Congress to discriminate against équitable 
claims. In section 2 of that act, ail courts of bankruptcy are invested 
"with such jurisdiction at law and in equity as will enable them to 
exercise original jurisdiction in bankruptcy proceedings * * * to 
(1) adjudge persons bankrupt; * * * (2) allow claims, disallow 
claims, reconsider allowed or disallowed claims, and allow or disallow 
them against bankrupt estâtes." It has always been the law in Eng- 
land that équitable demands can be proven in bankruptcy, and such 
claims are provable under our présent bankruptcy law if within the 
purview of the gênerai rules of equity, even though they hâve no 
status in courts of law. ColHer on Bank. (8th Ed.) pp. 17, 1702. 

In re Jordan & Blake (D. C.) 2 Fed. 319, an administrator having 
used the funds of an estate in the business of a firni of which he was 
a member, died. The firm was adjudged bankrupt. The adminis- 
tratrix de bonis non was then permitted to prove as a claim against 
the bankrupt partnership, the balance due from the dead administra- 
tor, on the ground that every debt recoverable either at law or in eq- 
uity, is provable in bankruptcy. 

In re James, 131 Fed. 401, 65 C. C. A. 385, 1 L. R. A. (N. S.) 321, 
it appeared that the wife of a bankrupt had loaned a large sum of 
money to a partnership of which her husband was a member. It was 
submitted that she could not file a claim for the money against the 
estate of her bankrupt husband because, under the law of Massa- 
chusetts, of which State ail the parties were résidents, a married 
woman could not make contracts with her husband. The Circuit Court 
of Appeals, however, held that in equity a married woman could 
contract with her husband in relation to her separate estate, and sue 
himi with regard to it, and that, as a claim enforceable in equity, her 
claim was provable in bankruptcy. See, also, In re Batchelder & 
Lincoln Co., 122 Fed. 355, 360, 58 C. C. A. 517. 

In Dight V. Chapman, 44 Or. 265, 75 Pac. 585, 65 L. R. A. 793, 
it was held that the receiver of an insolvent corporation was a cred- 
itor of a delinquent stockholder, within the meaning of section 1, subd. 
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9, of the bankruptcy act, because in attempting to collect unpaid sub- 
scriptions he was the agent of the creditors of the corporation. 

[12] A creditor, as defined by Bouvier, is one who has a right to 
require the f ulfillment of a contract or obligation ; a person to whom 
any obligation is due. 

[13] Under this définition Kate Putman is a creditor. She has a 
right in equity to require Folger to fulfill a contract. She is also 
within the more limited définition of the act itself, in that she owns a 
claim provable in bankruptcy. 

[14] Petitioners claim that the alleged act of bankruptcy is within 
the purview of section 3a, subdivision 3 of the bankruptcy act, which 
reads in part, as f ollows : 

"Acts of bankruptcy by a person sball consist o£ his haviiig * * * (3) 
suffered or permitted, while Insolvent, any créditer to obtain a préférence 
through légal proceedlngs, and not having at least flve days before a .sale or 
final disposition of any property affeeted by such préférence vacated or dis- 
charged such préférence." 

Clearly the attachment proceedings are légal proceedings within the 
meaning of the statute. Property belonging to Folger had been cov- 
ered by the lien of the attachment for three months and 29 days when 
the pétition in bankruptcy was filed. One day later this lien could 
not hâve been discharged or dissolved by the commencement of bank- 
ruptcy proceedings. Mr. Moore would then bave been free to pros- 
ecute his attachment suit to judgment, and to satisfy his judgment out 
of the attached property, and his right to do so could not be affeeted 
in any manner by bankruptcy proceedings. In re Blumenberg (D. C.) 
94 Fed. 476; Collier on Bank. (8th Ed.) 787. 

[15] It is alleged in the pétition that Folger had no légal or équi- 
table défense to this attachment suit. Under the circumstances the 
lien was a final disposition of the property levied on. Mr. Folger by 
filing a voluntary pétition in bankruptcy before the expiration of the 
four months could hâve vacated this lien and préférence. This he 
failed to do, and in so failing, in my judgment, was clearly guilty 
of an act of bankruptcy. 

I am unable to distinguish this case in principle f rom In re Tupper 
(D. C.) 163 Fed. 766. In that case a debtor, while insolvent, permitted 
certain creditors to recover and docket a judgment against her in the 
county in which she had an equity in real estate. The judgment was 
permitted to remain a lien until one day before the expiration of four 
months from the date of docketing, when a pétition asking that she 
be adjudged an involuntary bankrupt was filed by other creditors. 
She could herself bave released the judgment lien by filing a pétition 
in bankruptcy. This she did not do. 

Judge Ray, in discussing the contention that this did not constitute 
an act of bankruptcy, says : 

"An exécution and levy and an advertised sale thereunder were wholly 
uunecessary to a final disposition of this property. On the 8th day of March, 
1908, but for the filing of the pétition in bankruptcy, the real property would 
hâve passed Irrevocably and absolutely under the lien, and, as Tupper had 
become and was insolvent, it was not in her power to pay or discharge it. 
As to the effect of this, see Scheuer y. Smith, etc., 112 Fed. 407, 50 C. C. A. 
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312. ♦: * * It seems to me that efifect is tp be glven to the words 'or 
final disposition of any property affected by silclî' préférence.' 'Final disposi- 
tion' is not a gif t of the property to some third person or a voluntary trans- 
fer to ttie credltor in satisfaction of the preferential judgment, as that vvould 
be mérely a sale in payment. Congress had In mlnd, when it enforced thls 
lîiw, the fact that there are différent ways or modes of disposing of property, 
of enforclng exécutions, judgments and liens, and it referred to the ordinary 
method of disposition by way ôf sale, and then used the woïds 'or flual dis- 
position' to cover every other method of passing the control and domlnion 
of the property from the debtor, insolvent person, to another or to others 
either absolutely or as secnrity to the pref erred creditor to the exclusion of 
his other creditors. The purpose of the law Is that no one creditor shall be 
preferred over the others by an Insolvent person, but that ail creditors shall 
share equally except as to honest liens created more than four months prior 
to the flling of a pétition in bankruptcy. It was nôt intended that a creditor 
should obtain a lien on ail the real estate of an insolvent person by a judg- 
ment flled and docketed, and then lie still, without issuing exécution or mak- 
ing a levy and advertising the property for sale for four months and until 
.such judgment had become unimpéachable under the bankruptcy act or oth- 
ervvise, thereby gaining a prefei'ence, an absolute securlty for the debt, and 
it niight be to the exteiit of the entire property of the insolvent person, and 
thus excluding other creditors froni any share in the estate. It bas been 
lield that an advertised or even a proi)osed sale is not in ail cases uecessary 
under subdivision H of section 3. In re Harper (D. C.) 105 i'ed. 900, 5 Am. 
Bankr. Kep. 567; In re Miller et al. (D. C.) 5 Am. Bankr. Rep. 140, 104 Fed. 
7<i4 ; Scheuer v. ,'<niith & Montgomery Book, etc., Co., 7 Am. Bankr. Rep. 384,. 
112 Fed. 407, 50 0. C. A. 312." 

I can add nothing to the reasoning of Judge Ray. The principle 
which he enunciates seems to me to be correct. The only question is 
as to whether it is applicable to the facts in the présent case. In the 
Tupper Case there was a judgment lien; hère there is an attachment 
lien. In each the act of bankruptcy was not merely in suffering the 
lien, but in failing to discharge it at least five days before a sale or 
final disposition of the property. In each case it was within the power 
of the debtor — the alleged bankrupt — to vacate the lien by filing a 
voluntary pétition. In neither case is there anything to indicate that 
an immédiate sale was contemplated, and in each it is a reasonable 
inference that the purpose was to avoid the opération of the bank- 
ruptcy act, and render the lien absolute in favor of the lien creditor— 
the preferred creditor— against gênerai creditors. True, the judg- 
ment and its subséquent docketing added éléments of certainty to the 
Tupper lien, but the différence in the two liens is in degree rather tnan 
in kind. If Folger had no défense, either légal or équitable, the at- 
tachment lien after the lapse of four months was final and absolute to 
thé extent of any judgment which might be obtained even as the pass- 
ing of the Tupper property under the judgment lien was a final dis- 
position. The effect was practically the same in each case. As against 
gênerai creditors, it was, in each case, a final disposition. 

If there is herë no act of bankruptcy, a method has been found by 
which an insolvent debtor can accomplish one of the very préférences 
which the act was designed to preyent. 

The demurrer is overruled, and the respondent is granted 20 days 
to ahswer. 
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McELDOWNEY v. CARD et al. 
(Circuit Court, E. D. Tennessee, N. I>. September 21, 1911.) 

No. 1,581. 

1. Bankruptcy (S 294*)— Suit bt Tbustee — .Turi9diction— Consent of De- 

FENDA>-T WjIEK GiVEN. 

Under Bankruptcy Aet, S 2.3b (Act July 1, 1898, c. 541, .30 Stat. 552 
fU. S. Coiup. St. 1!K)1, p. 3431], as aniended by Act Feb. 5, 1903, c. 487, 
§ 8, 32 Stat. 798 [U. S. Comp. St. Supp. 1909, p. 1312]). which provides 
that suits by the trustée sball only be brought or prosecuted in the courts 
where tbe bankrupt might bave brought or prosecuted tbem if bank- 
ruptcy proeeediugs liad not been instltuted "unless by consent of the 
proposed défendant," the défendants conseut need not liave been given 
before the suit was instltuted, nor need it expressly appear of record, 
but may be sufficlently shown by conduct neeessarily iniplying such 
cousent. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 412; Dec. 
Dig. § 294.*] 

2. Bankruptcy (§ 294*) — Suit by Trustée — Jurisdiction — "Consent ce Dé- 

fendant." 

Where in a suit by the trustée the défendants appeared and filed 
pleas to the merits, including not merely défensive pleas but a plea 
of set-off in wliich they atlirmatively invoked the jurisdlction of the 
court in their owu behalf and prayed for .iudgnient against the plaln- 
tiffi and proceeded to a trial upon the merits without objection to the 
Jurisdlction of the court, they must be deeuied to hâve cousented to 
the prosecution of the suit in the fédéral court withiu the meaning of 
6uch section. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 294.* 
For other définitions, see Words and Phrases, vol. 2, pp. 1437-1441 ; 
vol. 8, p. 7612.] 

.3. Bankruptcy (| 294*) — Suit by Trustée — Local Jubisdiction of Court- 
Objection — Waiveb. 

As such section is not one eonferring jurisdlction, but merely eou- 
tains a limitation upon the local jurisdictlon of the partieular court in 
which the suit Is brought, it is to be deenied merely a Personal privi- 
lège glven to the défendant, and heuce, in a suit brought in a fédéral 
court, where the case presented is withiu the gênerai jurisdictlon of the 
court, if the défendant appear and plead to the merits without ob- 
jection for want of local jurisdictlon, he is to be deemed as having 
thereby walved this ground of objection. 

[Ed. Note. — For other cases, see Bankruptcy, Ceut. Dig. § 412; Dec. 
Dig. § 294.* 

Jurisdictlon of fédéral courts in suits relating to bankruptcy, see 
note to Bailey v. Mosher, 11 C O. A. 313.] 

4. Courts (§ .325*) — Fedebal Courts — .Turisdiction — Objection— Waiver. 

An objection that a case is not within the gênerai jurisdictlon of 
the fédéral court cannot be walved by the défendant. 

[Ed. Note. — For other cases, see Courts, Ceut. Dig. § 884; Dec. urg. 
§ 325.*] 

5. Courts (§ 324*) — Fédéral Courts— .Twiisdiction — Necessity of Raisino 

Question. 

Under the express provisions of Act Marcii 3, 1875, c. 137, § 5, 18 
Stat. 472 (U. S. Comp. St. 1901, p. 511), it is the duty of the court ou 

•For other cases see same topic & § number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Its own motion to inqulre into the question whether a case is wltUiu 
its gênerai jurlsdietion, 

[Ed. Note.— For other cases, see Courts, Dec. Dig. § 324.*] 

6. Bankrttptcy (§ 294)*) — Circuit Court — Jurisdiction. 

A suit by a trustée In bankruptey to recover for breach of a contra et 
made by him -svith the défendants is not wlthln the jurlsdietion con- 
ferred by Bankruptey Act, § 23a (Act July 1, 1898, c. 541, 30 Stat. 552 [U. 
S. Comp. St. 1901, p. 3431]), which provides that the "United States Cir- 
cuit Courts shall hâve Jurlsdietion of ail controversies at law and in 
equity as distinguished from proceedings in bankruptey, between trus- 
tées as.such and adverse claimants concerning the property acqulred 
or clalnied by the trustées, in the same nianner and to the same estent 
only as though bankruptey proceedings had not been instituted aud 
such controversy had been between the bankrupt and such adverse 
claimants." 

[Ed. Note. — For other cases, see Bankruptey, Cent. Dig. § 412 ; Dec. 
Dig. § 294.*] 

7. Bankruptcy (§ 294*) — Fédéral Court — .Iurisdiction — Suit by Trustée. 

The mère fact that plalntifC is a trustée in bankruptey does not give 
jurisdictlon to the Circuit Court. 

[Ed. Note.^ — For other cases, see Bankruptey, Cent. Dig. § 412 ; Dec. 
Dig. § 294.*] 

8. Courts (§ 322*)— Fedebal Court — Jurisdiciion — Diversity of Citizen- 

SHip — Allégations. 

An allégation that plalntiff was a résident of on^ state and that the 
défendants were eitizens of another Is not sufflcient to shove diversity 
of citizenship so as to confer fédéral jurlsdietion. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 876-881; Dec. 
Dig. § 322.* 

Diverse citizenship as a ground of fédéral jurlsdietion, see notes to 
Shipp V. Williams, 10 C. C. A. 249 ; Mason v. Dullagham, 27 C. C. A. 298.] 

9. Courts (§ 322*) — Fedebal Courts— Jurisdictional Averments— Amend- 

MENTS. 

The trial court may, in the exercise of its discrétion, permit aœend- 
ments to the pleadlngs making necessary jurisdictional averments, even 
after a case has been remanded by the appellate court for want of such 
averments. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 887 ; Dec. Dig. 
§ 322.*] 

10. Courts (§ 322*)— Jurisdictional Averments— Amendments. 

And such amendnient may properly be allowed by the trial court 
even after verdict and entry of judgment. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 887; Dec. Dig. 
§ 322.*] 

11. Courts (§ 322*) — Fédéral Courts — Jurisdictional Averments — ^Amend- 
ments — Practice. 

After verdict for plaintifC In a suit brought In the fédéral court, the 
défendants moved for a new trial. Before action taken on this motion, 
It appeared, on inquiry by the court, that neither the pleadings nor proof 
presented a case wlthln the jurlsdietion of the court as a fédéral court, 
elther by reason of diversity of citizenship or othervt'ise. JSeld that, on 
tendering affidavits showing the existence >of diversity of citizenship, the 
plalntiff should be permitted to amend the déclaration, by making the 
necessary jurisdictional averments, with leave to défendants to challenge 
same by plea in abatement, and that pending the détermination of such 
jurisdictional issues the verdict should be permitted to stand, and such 

•For other cases see Same topic & § numbee tn Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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action thereafter taken in regard thereto, upon the motion for uew trial 
or otherwise, as miglit appear proper after tlie détermination of tbe juris- 
dictional questions. 
[Ed. Note.— For other cases, see Courts, Dec. Dig. § 322.*] 

At Law. Action by M. T. McEldowney, Trustée in Bankruptcy o£ 
the estate of Clairfield Lumber Company, against A. H. Card and 
others. Verdict for plaintiff, and diefendants move for arrest of 
judgment and dismissal. Denied. 

Lucky, Fowler & Andrews, for plaintiff. 
Shields, Cates & Mountcastle, for défendants. 

SANFORD, District Judge. This is a suit brought by the plaintiff 
McEldowney, in 1909, as trustée in bankruptcy of the estate of the 
Clairfield Lumber Company to recover the sum of $9,000, alleged to 
be due him by two of the défendants as principals and by the other 
défendants as their sureties, as the balance of the purchase price due 
for certain logs which came into his hands as part of the bankrupt es- 
tate and were sold by him to the two principal défendants. The déc- 
laration alleged that the plaintiff was a résident of the State of Ken- 
tucky, duly appointed by the District Court of the United States for 
the Eastem District of Kentucky as trustée of the estate of the said 
bankrupt, and that ail of the défendants resided out of the State of 
Kentucky and were citizens and résidents of the State of Tennessee. 
Neither the citizenship nor résidence of the bankrupt was, however, 
alleged. The défendants having been duly summoned, appeared and, 
without demurring for want of jurisdiction or filing any plea to the 
jurisdiction of the court, filed three pleas to the merits, namely, a 
gênerai plea of nil débet, a spécial plea denying various averments 
of the déclaration and alleging various matters of defence, and an 
affirmative plea alleging that the plaintiff had contracted with the de- 
fendants to pay them the reasonable value of the use and occupation 
of a lumber yard belonging to them, reasonably worth $2,000.00 
which sum they offered to .set off against the plaintiff's demand, if 
any he had In this last plea the défendants also asked for judgment 
against the plaintiff for the sum of $2,000.00 thus plead as a set-off, 
having apparently in viev^r the express provisions of sections 2992 
and 4160 of the Code of Tennessee (Shan. 4643 and 5973), that if the 
demand set off by the défendant be foimd to exceed the amount of 
the plaintiff's demand or if the plaintiff fails in establishing any de- 
mand and the défendant establishes his set-off, judgment shall be 
rendered against the plaintiff and in favor of the défendant for the 
amount of such excess or for the full amount of the set-off, as the 
case may be. Boone v. Bush, 91 Tenn. 29, 17 S. W. 792, and cases 
cited. Replications were filed to thèse pleas. 

A trial was had to a jury at the présent term of court. No évi- 
dence was offered as to the résidence or citizenship of the bankrupt; 
«ind, on the other hand, no objection to the jurisdiction was made at 
the trial, by request for instructions to the jury, or otherwise. There 
was a verdict in favor of the plaintiff and against the défendants for 

•For other cases see same topic & S number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the sum of $7,527.88. Before the entry of a judgment upon this 
verdict thè défendants moved for a new trial, and thereafter, without 
préjudice to their motion for a new trial, moved that the judgment be 
arrested and the suit dismissed for want of jurisdiction. The sole 
ground of this motion, as appears from the brief filed in support there- 
of, is that since it is provided by section 23b of the Bafikruptcy Act, 
as amended by the Act of February 5, 1903, c. 487, ,§ 8, 32 Stat. 798 
(U. S. Comp. St. Supp. 1909, p. 1312), that "Suits by the trustée shall 
only be brought or prosecuted in the courts where the bankrupt, whose 
estate is being administered by such trustée, might hâve brought or 
presented them if proceedings in bankruptcy had not been instituted, 
unless by consent of the proposed défendant," except in certain cases 
not hère material, in the absence of any averment or proof showing 
that the citizenship of the bankrupt was such that it could hâve 
brought suit against the défendants in this court or that the "pro- 
posed" défendants had consented to the bringing of the suit before 
its institution, the suit is not, under the limitations contained in this 
section of the Bankruptcy Act, now within the jurisdiction of the 
court. 

[1] 1. Without determining whether, under the language of the 
Act and of the opinion in Spencer v. Silk Co., 191 U. S. 526, 24 
Sup. Ct. 174, 48 L. Ed. 287, this section of the Bankruptcy Act ap- 
plies to a suit brought by the trustée in his own rightand upon his 
own contract in référence to which no right of action had ever vested 
in the bankrupt, I think it is clear that even if it does so apply, the 
mère use in this section of the words "proposed défendant" is not 
sufficient, under a fair and reasonable construction, to indicate the 
intention of Congress that the defendant's consent to being sued in 
the particular court must hâve been given before the suit is instituted, 
especially as this section relates by its express tenus to either the 
bringing or the prosecution of the suit, but that in so far as the local 
jurisdiction dépends upon the consent of the défendant it is sufficient 
if that consent be either previously given to the bringing of the suit 
or afterwards to its prosecution ; and I am furthermore of the opin- 
ion that such consent need not expressly appear of record, but may 
be sufficiently shown by conduct of the défendant necessarily imply- 
ing such consent. The authorities are uniform that it is not neces- 
sary that the consent of the proposed défendant shall be given in 
writing or upon the record in express terms or in advance of the in- 
stitution of the suit, but that he will be deemed to hâve sufficiently 
consented if he appears and pleads to the merits, without objection to 
the jurisdiction for want of consent, and will not be allowed there- 
after to withdraw his consent or object to the jurisdiction of the court 
on the ground of want of consent. Lx)veland on Bankruptcy (3d Ed:) 
§ 20, p. 97 ; 2 Remington on Bankruptcy, § 1698, p. 1048 ; In re Con- 
nolly (D. C.) 100 Fed. 620, 626; In re Steuer (D. C.) 104 Fed. 976, 
977; Ryttenberg v. Schefer (D. C.) 131 Fed. 313, 317. And see, by 
analogy, Boonville Nat. Bank v. Blakey (C. C. A. 7) 107 Fed. 891, 
893, 47 C. C. A. 43; Phillips v. Turner (C. C. A. 5) 114 Fed. 726, 
728, 52 C. C. A. 358; Chauncey v. Dyke (C. C. A. 8) 119 Fed. 1, 55 C. 
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C. A. 579; In re Emrich (D. C.) 101 Fed. 231 ; In re Durham (D. C.) 
114 Fed. 750, 751 ; In re Noël (D. C.) 137 Fed. 694, 699; In re Had- 
den Rodée Co. (D. C.) 135 Fed. 886. 

[2] I therefore conclude that the défendants by appearing in the 
présent suit and filing pleas to the merits, including not merely dé- 
fensive pleas, but a plea of set-ofï in which they affirmatively invoked 
the jurisdiction of the court in their own behalf and prayed for judg- 
ment against the plaintiff, and by proceeding to a trial on the merits, 
without objection in any form for want of jurisdiction in the court, 
must now be deemed to hâve consented to the prosecution of the suit 
in this district within the true intent and meaning of section 23b of 
the Bankruptcy Act. By this course of proceeding they efifectively 
gave their consent to the prosecution of the suit in this court; and 
having taken the chance of a favorable verdict, they cannot now, after 
an adverse resuit, be allowed to question the consent to the prosecu- 
tion of the suit, thus repeatedly and solemnly expressed. 

![3] 2. I furthermore am of the opinion that as section 23b of the 
Bankruptcy Act is not one conferring jurisdiction, but merely con- 
tains a limitation upon the local jurisdiction of the particular court in 
which the suit is brought, it is to be deemed merely a personal priv- 
ilège given to the défendant, and that hence in a suit brought in a 
Fédéral Court where the case presented is within the gênerai juris- 
diction of the court, if the diefendant appear and plead to the merits 
without objection for want of local jurisdiction under this section of 
the Act, he is to be deemed as having thereby waived his ground of 
objection to such local jurisdiction. Thus under the provision of 
section 1 of the Act of March 3, 1875, c. 137, 18 Stat. 470, as 
amended by the Act of August 13, 1888, c. 866, 25 Stat. 433 (U. 
S. Comp. St. 1901, p. 508), that where the jurisdiction of a circuit 
court of the United States is founded only on the fact that the action 
is between citizens of différent States, the suit shall be brought only 
in the district of the résidence of either the plaintiff or the défendant, 
it is well settled that where diversity of citizenship exists, so that the 
case is cognizable in some circuit court, the right of objecting to the 
local jurisdiction in the particular district in which the suit is brought 
for want of proper résidence of the parties, is merely a personal priv- 
ilège of the défendant, which he may waive, and which he will be held 
to waive by appearing and pleading to the merits. St. Louis Rv. Co. 
V. McBride, 141 U. S. 127, 131, 11 Sup. Ct. 982, 35 L. Ed. 659 ; In- 
terior Const. Co. v. Gibney, 160 U. S. 217, 219, 16 Sup. Ct. 272. 40 
L. Ed. 401 ; In re Keasbey & Mattison Co.. 160 U. S. 221, 229, 16 Sup. 
Ct. 273, 40 E. Ed. 402; In re Moore, 209 U. S. 490, 501, 28 Sup. 
Ct. 585, 52 L. Ed. 904; Western Loan Co. v. Mining Co., 210 U. S. 
368, 369, 28 Sup. Ct. 720, 52 L. Ed. 1101. If a défendant thus waives 
the positive provision of an Act that the suit shall only be brought 
in a certain district, he must, a fortiori, be held to waive in like man- 
ner the provision of an Act which expressly recognizes that he may 
consent to the local jurisdiction. 

The défendants' motion to dismiss and to arrest the judgment must, 
therefore, on the ground upon which it is based, be overruled. 
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[4] 3. The considération of the foregoing question has, however, 
brought to my attention the more serious question, which is not spe- 
cifically raised by the défendants, as to whether or not, although the 
defencknts hâve consented to the local jurisdiction of this court and 
hâve waived any ground of objection thereto under the limitations con- 
tained in section 23b of the Bankruptcy Act, the record shows that the 
case is otherwise one within the jurisdiction of this court as a Circuit 
Court of the United States. If the record is defective in this respect 
and fails to show a case within the gênerai jurisdiction of the court, 
such defect, as distinguished from à mère ground of objection to the 
local jurisdiction or venue of the suit under section 23b of the Bank- 
ruptcy Act, is one which manifestly cannot be waived by the de- 
fendants, and their consent to the prosecution of the suit will be 
clearly unavailing to confer jurisdiction. Shaw v. Mining Co., 145 
U. S. 444, 12 Sup. Ct. 935, 36 L. Ed. 768; So. Pac. Co. v. Denton, 
146 U. S. 202, 13 Sup. Ct. 44, 36 h. Ed. 942 ; Wolf v. Insurance Co., 
148 U. S. 389, 13 Sup. Ct. 602, 37 h. Ed. 493 ; Empire Coal Co. V. 
Coal Co., 150 U. S. 159, 14 Sup. Ct. 66, 37 E. Ed. 1037; In re Moore, 
209 U. S. 490, 28 Sup. Ct. 585, 706, 52 L. Ed. 904, 14 Ann. Cas. 1164. 
[5] And it being the duty of the court to inquire into such questions 
of jurisdiction on its own motion under the Act of March 3, 1875, c. 
137, § 5, 18 Stat. 470, 472 (U. S. Comp. St. 1901, p. 511), the attention 
of counsel has been called to this question and supplemental briefs 
hâve been filedi at the request of the court. After careful considéra- 
tion I bave reached the following conclusions: 

[6] a. This suit is not one of which the court is given jurisdiction 
under section 23a of the Bankruptcy Act, which provides that the 
"United States Circuit Courts shall hâve jurisdiction of ail controver- 
sies at law and in equity, as distinguished from proceedings in bank- 
ruptcy, between trustées as such and adverse claimants concerning 
the property acquired or claimed by the trustées, in the same man- 
ner and to the same extent only as though bankruptcy proceedings hadi 
not been instituted and such controversy had been had between the 
bankrupts and such adverse claimants," and under which suit may be 
brought by the trustée, regardless of his own personal citizenship, in 
any circuit court in which the bankrupt might hâve sued the défend- 
ant by reason of the amount involved and the diverse citizenship ex- 
isting between the bankrupt and the défendant. Bush v. EUiott, 202 
U. S. 477, 26 Sup. Ct. 668, 50 L. Ed. 1114. This section, it is clear, 
does not confer jurisdiction upon the Circuit Courts in ail controver- 
sies in which trustées as such are involved^ but only in controversies 
between a trustée and "adverse claimants" of the bankrupt's prop- 
erty, involving, generally speaking, "the ascertainment as between the 
trustée in bankruptcy and a stranger to the bankruptcy proceedings 
of the question whether certain property claimed by the trustée does 
or does not form part of the estate to be administered in bankrupt- 
cy" (Bardes v. Hawar.den Bank, 178 U. S. 524, 536, 20 Sup. Ct. 1000, 
44 h. Ed. 1175), and including a suit by the trustée to recover a 
money debt due from the défendant to the bankrupt and claimed by 
the trustée as the property of the bankrupt (Bush v. EUiott, supra, at 
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page 481 of 202 U. S., at page 668 of 26 Sup. Ct., 50 L. Ed. 1114). 
This section of the Act, however, has no application where the contro- 
versy is not one with an adverse "claimant" as to right or title of the 
trustée to any property claimed by the trustée to hâve passed to him 
under the adjudication in bankruptcy as part of the bankrupt estate, 
but involves transactions between the défendant and the trustée him- 
self, subséquent to the adjudication. Thus in a suit by the trustée in 
trover to recover the value of property that had belonged to the bank- 
rupt estate and had been converted by the défendant to his own use 
after title to the property had been vested in the trustée by virtue of . 
the adjudication in bankruptcy, jurisdiction of the Circuit Court can- 
not be maintained under either clause of section 23 of the Bankruptcy 
Act, but, as in any other case where the requisite amount is involved, 
may be based upon diversity of citizenship between the trustée person- 
ally and the défendant. Spencer v. Silk Co., supra, 191 U. S. 527, 531, 
24 Sup. Ct. 174, 48 L. Ed. 287. And in Babbitt v. Dutcher, 216 U. S. 
102, 103, 30 Sup. Ct. 372, 54 L. Ed. 402, 17 Ann. Cas. 969, the court, 
in language evidently referring to controversies between trustées and 
adverse claimants of which the Circuit Courts are given jurisdiction 
under section 23a of the Bankruptcy Act, describes them in gênerai 
terms as cases "where there is a claim of adverse title to the property 
of the bankrupt, based upon a transfer antedating the bankruptcy." 
Thcrefore as the présent suit involves no controversy as to the right 
or title of the trustée to the logs which passed to him as part of the 
bankrupt estate, but merely his right to recover for the alleged breach 
of a contract made by the défendants for the purchase of the logs 
from the trustée himself, I think it clear that it is not a controversy 
with an adverse claimant of the bankrupt's property, within the mean- 
ing of section 23a of the Bankruptcy Act, and that the failure of the 
record to show the citizenship of the défendant itself is in vievv of the 
defendant's consent to the local jurisdiction and waiver of objection 
thereto, entirely immaterial. 

[7] b. Since, therefore, the jurisdiction in a Circuit Court of a 
controxersy of this character is not to be founded upon, or limited by, 
section 23a of the Bankruptcy Act, the jurisdiction must dépend, if it 
exist at ail, upon the gênerai provisions as to the jurisdiction of sUch 
court contained in section 1 of the Judiciary Act of March 3, 1875, 
c. 137, 18 Stat. 470, as amènded by the Act of August 13, 1880, c. 
866, 25 Stat. 433, 434 (U. S. Comp. St. 1901, p. 508), subject to the 
limitation upon the local jurisdiction of a particular court contained 
in section 23b of the Bankruptcy Act, the eflfect of which has been 
heretofore considered. But while the amount involved' in the prés- 
ent suit is Sufficient, the difificulty is that no ground of jurisdiction in 
a Circuit Court is otherwise disclosed by the record. As the déclara- 
tion sets fbrth no matter raising any controversy under the Constitu- 
tion, laws or treaties of the United States, the mère f act that the plain- 
tif! is a trustée in bankruptcy does not give jurisdiction to the Circuit 
Court. Spencer v. Silk Co., 191 U. S. 526, 531, 24 Sup. Ct. 174, 48 
L. Ed. 287. [8] And while it appears from the plaintiflf's brief that 
jurisdiction was intended to be rested upon diversity of citizenship, 
1B3 F.— 31 



482 193 FEDBBAL REPORTER 

and it is f urthermore clear that in a controversy of this character not 
coming within the provision of section 23a of the Bankruptcy Act the 
jurisdiction of a Circuit Court may be based upon personal. diversity 
of citizenship betweèn the trustée, as the plaintiff of record and the 
défendants (Coal Co. v. Blatchford, 11 Wall. 172, 175, 20 L. Ed. 179; 
Amory v. Amory, 95 U. S. 186, 24 h. Ed. 428 ; Continental Ins. Co. 
V. Rhoads, 119 U. S. 237, 7 Sup. Ct. 193, 30 E. Ed. 380; Spencer v. 
Silk Co., supra, 191 U, S. 527, 24 Sup. Ct. 174, 48 L. Ed. 287), such , 
diversity of citizenship between the plaintiff and the défendant does 
not appear in the présent record. The déclaration merely allèges that 
the plaintifï was a résident Of Kentucky when the déclaration was 
filed, and that the défendants v^^ere citizens of Tennessee when the 
déclaration was filed. There is, however, no averment whatever as to 
the citizenship of the plaintiff at any time, and no averment as to the 
citizenship of the défendants at the time the suit was brought. It is 
well settled that an averment that one of the parties to a suit is a 
résident of a particular State dbes not import that he is a citizen of 
that State so as to confer Fédéral jurisdiction on the ground of di- 
versity of citizenship. Brown v. Keene, 8 Pet. 112, 8 L. Ed. 885; 
Shelton V. Tiflfin, 6 How. 163, 12 L. Ed. 387; Robertson v. Cease, 97 
U. S. 646, 649, 24 L. Ed. 1057; Grâce v. Ins. Co., 109 U. S. 278, 284, 
3 Sup.Ct. 207, 27 L. Ed. 932; Continental Co. v. Rhoads, supra; 
Menard v. Goggan, 121 U. S. 253, 7 Sup. Ct. 874, 30 L. Ed. 914; 
Anderson v., Watt, 138 U. S. 694, 702, 11 Sup. Ct. 449, 34 L. Ed. 1078 ; 
Denny y. Pironi, 141 U. S. 121, 11 Sup. Ct. 966, 35 L. Ed. 657; 
Cooper y, Newell, 155 U. S. 532, 534, 15 Sup. Ct. 355, 39 L. Ed. 249; 
Oxley Stave Co. v. Butler County, 166 U. S. 648, 655, 17 Sup. Ct. 
709, 41 L. Ed. 1149; Tug River Co. v. Brigel (C. C. A. 6) 67 Fed. 
625, 14 C. C. A. 577. Where jurisdiction dépends upon diversity of 
citizenship, such citizenship, or the facts which in légal intendment 
constitute it, must be distinctly or positively averred in the pleadings 
or appear positively and with equal distinctness in other parts of the 
record. Grâce y. Insuratice Co., supra, 109 U. S. 284, 3 Sup. Ct. 207, 
27 L. EdT 932. And since it is £^dmitted in the plaintiff 's brief that 
the necessary diversity of citizenship was tiot shown in the proof it 
is unn^cessaiiy to détermine whether the want of a sufficient averment 
of divei;siiÇy gf citizenship . coiild hâve beep cured upon the trial by 
proof wlîicii: might hereafter be incorporated as a^part of the record 
by biU of exceptions, under the rule that a suit should pot be dismissed 
althougli diversity of citizenship is not averred in the pleadings if it 
otherwise affirmativèly appear from the formai record that diversity 
of citizenship or other jurisdictional facts exist. Robertson v. Cease, 
supra, 97 tf.;S. 649, 24 L. Ed. 1057; Grâce v. Insurance Co., supra, 
109 U. S. 278, 3 Sup. et, 207, 27 L,. Ed. 932; Anderson v. W^tt, 
supra, 138 U. S. 694, 11 Sup. Ct. 449, 34 L. Ed. 1078;, Toledo Trac- 
tion Co. V. Cameron (C, G, A. 6) 137 Fed. 48, 69 C. C. A. 28. Fur- 
thermore,; where jurisdiction dépends upon diversity of citizenship 
alône ànd; there is no change of the parties, such jurisdiction is to 
be deterroinédby the Status of the parties at the conittiencement of 
the suit, Gotiolly V. Taylor, 2 Pet. 556, 563, 7 L. Ed. 518; Crehore 
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V. Railway Co., 131 U. S. 240, 243, 9 Sup. Ct. 692, 33 L. Ed. 144; 
Jackson V. Allen, 132 U. S. 27, 10 Sup. Ct. 9, 33 L. Ed. 249; Ander- 
sen V. Watt, supra, 138 U. S. 703, 11 Sup. Ct. 449, 34 L. Ed. 1078; 
Ex parte Wisner, 203 U. S. 449, 460, 27 Sup. Ct. 150, 51 L. Ed. 264. 
Plainly, therefore, the déclaration fails to aver the necessary diver- 
sity of citizenship of the parties at the time the suit was commenced 
so as to give this court jurisdiction of the controversy ; and this de- 
fect in the pleadings is not suppHed by any other portion of the rec- 
ord. 

[9] c. The plaintifï, however, has asked leave to now amend his 
déclaration by alleging that he is and was at the commencement of 
this suit a citizen of Kentucky, and that the bankrupt is and was at 
the commencement of this suit a citizen of Kentucky, and in support 
of this application has tendered affidavits showing such citizenship of 
the plaintifï and a certified copy of the charter of the bankrupt show- 
ing it to be a Kentucky corporation. 

The authority of "the trial court to permit, in the exercise of its 
discrétion, amendments to the pleadings making necessary jurisdic- 
tional, ave'rments, even after a case has been remanded by the appel- 
late court for want of such averments, is well settled. Continental 
Ins. Co. V. Rhoads, supra ; Menard v. Goggan, supra ; Horne v. Hani- 
mond Co., 155 U. S. 393, 15 Sup. Ct. 167, 39 L. Ed. 197; Cooper v. 
Newell, 155 U. S. 532, 15 Sup. Ct. 355, 39 L. Ed. 249; Tug River 
Co. V. Brigel, supra; Betzoldt v. Insurance Co. (C. C.) 47 Fed. 705. 

[10] And such amendment may properly be allowed by the trial 
court even after verdict and entry of judgment thereon. In Mex. 
Cent. Ry. v. Duthie, 189 U. S. 76, 23 Sup. Ct. 610, 47 L. Ed. 715, in 
which, as in the présent case, the plaintifï merely alleged his résidence 
and the citizenship of the défendant, it was held that after a verdict 
in plaintifï's favor and judgment thereon, but while the trial court 
still had control of the record, the plaintiff was, upon motion supported 
by aflSdavit, properly allowed by the trial court, in the exercise of its 
discrétion, and under R. S. § 954 (U. S. Comp. St. 1901, p. 696), to 
amend his complaint so as to properly aver his citizenship ; and it not 
appearing f rom the record that the défendant had then sought to con- 
test the plaintiff's citizenship, although excepting to the allowance of 
the amendment, the judgment below was affirmed. This case is con- 
clusive of the présent question. And see, by analogv, Morris v. Gil- 
mer, 129 U. S. 315, 316, 9 Sup. Ct. 289, 32 L. Ed. 690; Carr v. Eife, 
156 U. S. 494, 497, 15 Sup. Ct. 427, 39 L. Ed. 508 ; Wetmore v. Rymer, 
169 ,U. S. 115, 120, 18 Sup. Ct. 293, 42 L. Ed. 682; Toledo Traction 
Co. V. Cameron (C. C. A. 6) 137 Fed. 48, 69 C. C. A. 28. 

[11] Under thèse authorities I am clearly of the opinion that it is 
now the duty of the court in the exercise of its discrétion, instead of 
dismissing the suit for want of jurisdiction, to permit upon proper 
showing, an amendment to the déclaration so as to make the necessary 
jurisdictional averments. And while for the reasons hereinbefoi'e 
stated, I am of opinion that in view of the consent given by the de- 
fendants to the prosecution. of this suit and their waiver of objection 
to the local jurisdiction, the citizenship of the bankrupt is immaterial, 



4^84 ^93 ITBDBBAL BSÇOBTIIB 

yet as the fact that said bankrupt is and was a citizen of Kentucky, if 
properly pleaded and npt deniedi, would remove the sole ground of 
objection sought to be made to the local jurisdiction, I think it proper 
that such amendment also should be permitted. The difficulty, how- 
ever, with the affidavits heretofore tendered is that they do not dis- 
dose the citizenship of the défendants at the time the suit was com- 
menced; and no leave has been specifically prayed to amend the déc- 
laration in this regard. Since, however, such diversity of citizenship 
at the commencement of the suit is essential to jurisdiction, under the 
authorities above cited, and the other amendments without them would 
be insufficient to show jurisdiction, I am of opinion that leave to 
amend at ail shouldl be denied until a proper showing has been made 
in this respect also. On the whole, I conclude that leave should now 
be granted to the plaintiff to tender within ten days from the date of 
the filing of this opinion, an affidavit or afHdavits showing the citizen- 
ship of the défendants at the time this suit was commenced, and if it 
appear from such affidavits that the necessary diversity of citizenship 
existed at the commencement of the suit, that leave should then be 
granted to the plaintif! to file the affidavits heretofore tendered and 
such supplemental affidavit or affidavits, and to amend his déclaration 
so as to ayer the citizenship of the plaintifif, the bankrupt and the 
défendants at the time both the suit was brought and at the présent 
time, in accordance therewith. 

Upon the making of such amendtaents the défendants will then be 
allowed tén days in which to challenge the jurisdictional averments by 
plea in abatement in the nature of a plea to the jurisdiction. Hartog 
v. Memory, 116 U. S. 588, 590, 6 Sup. Ct. 521, 29 L. Ed. 725; Im- 
périal Refining Co. v. Wyman (C. C.) 38 Fed. 574, 3 L. R. A. 503 ; 
Morison's Tenn. Plead. & Forms, 24; Code of Tennessee, ,§ 2901 
(Shan. 4622). If such plea is not filed, the jurisdictional averments 
will then become conclusive upon the défendants under the doctrine 
of Hartog v. Memory and Impérial Refining Co. v. Wyman, supra. 
Andl see Jones v. League, 18 How. Id, 15 L. Ed. 263 ; Railroad Co. v. 
Quigley, 21 How. 202, 214, 16 L. Ed. 7Z\ Deputron v. Young, 134 U. 
S. 241, 251, 10 Sup. Ct. 539, ZZ L. Ed. 923; Code of Tennessee, § 
2910 (Shan. 4631). And the défendants' motion for a new trial will 
then be entertained by the court on the merits. If such plea in abate- 
ment is filed, the court will then détermine whether the jurisdictional 
issues joined thereunder should be heard and determined by the court 
upon affidavits or dépositions, or should be submitted to a jury. See 
Jones v. League, 18 How. 76, 15 L. Ed. 263; Barry v. Edmunds, 116 
ÎU. S. 550, 6 Sup. Ct. 501, 29 L. Ed. 729; Chicago & N. W, Ry. Co. 
V. Ohle, 117 U. S. 123, 6 Sup. Ct. 632, 29 L. Ed. 837; Wletmore v. 
Rymer, supra ; Mex. Cent. Ry. Co. v. Duthie, supra ; Globe Réf. Co. v. 
Cotton OU Co., 190 U. S. 540, 547, 23 Sup. Ct. 754, 47 L. Ed. 1171; 
AshJey v. Board of Supervisors, 83 Fed. 534, 27 C. C. A. 585 ; Mex. 
Cent. Ry. v. Glover (C. C. A. 5) 107 Fed. 356, 357, 46 C. C. A. 334 ; Im- 
périal Refining Co. v. Wyman, supra. But since it is clear that even if 
the jurisdictional issues are submitted to a jury such submission should 
bc separate from the issues upon the merits (Terry v. Davy [C. C. 
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A. 6] 107 Fed. 50, 52, 46 C. C. A. 141 ; Mex. Cent. Ry. Co. v. Glover, 
supra, 107 Fed. y:)7, 46 C. C. A. 334; Impérial Refining Co. v. Wy- 
man, supra, 38 Fed. 574, 3 h. R. A. 503), the question of citizenship 
forming "no part of the issue on the merits" (Coal Co. v. Blatchford, 
11 Wall. 172, 178, 20 L. Ed. 179), I see no reason why, in either 
event, the pending détermination. of such issues, if jurisdiction is ul- 
timately found to exist, should affect the validity of the verdict here- 
tofore rendered upon the merits, and am clearly of opinion that under 
the authority of Mex. Cent. Ry. v. Duthie, and Toledo Traction Co. v. 
Cameron, supra, the proper practice is to permit the verdict to stand 
for the présent and to hereafter take such action in regard thereto, 
upon the motion for a new trial or otherwise, as may appear proper 
after the détermination of the jurisdictional questions. In the mean- 
time the détermination of the motion for a new trial will be deferred 
until after the disposition of the jurisdictional questions, as herein- 
above indicated, with the réservation of full authority in the court to 
act upon such motion after the disposition of such jurisdictional ques- 
tions, either at the présent or a subséquent term of court. 
An ofder will be entered in accordance with this opinion. 
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(Circuit Court, W. D. Oidahoma. December 26, 1911.) 

No. 867. 

1. Taxation (5 IST*) — Osage Isdian Lands— Power to Tax. 

Under the Osage allotraent act (Act Cong. June 28. lOOG, C. 3572, 34 
Stat. Ml, § 2, .subd. 4), wliich lual^es tillotted homesteads "nontaxalile un- 
til otlierwise provided by act of Congress,'' and under subdivision 7, wliicb 
auttiorizes issnanee of ccrtitieates of competeney on whicb an allottee may 
aliennte his laads, except bis bomcstead, wbich shall reuiain nontaxable 
for 25 yeai-s or duriiig bis life, tbe bomesteads of deceased allottees re- 
main exempt until removal of tbe exemption by Congress. 

[Ed. Note. — For otber cases, see Taxation, Cent. Dig. § 45; Dec. Dig. 
§ 181;* Indians, Cent. Dig. § 54.] 

2. Taxation (§ 181*) — Osage Inoian Lands— Power to Tax. 

Under tbe Osage allotnient act (Act Cong. June 28, 1906, c. 3572, 34 
Stat. 541, § 2, subd. 4), making homesteads "Inaliénable and nontaxable" 
until otberwise provided by Congress, and making surplus lands "inalién- 
able" t'or 25 yeavs, and under subdivision 7, providing for issuance of 
certlflcates of competeney ou which an allottee may alienate bis surplus 
lands, exoept as to minerais, but making surplus lands nontaxable for 
three years from approval of the act except on death of tbe allottee or 
issuance of such certificates, the surplus lands, exclusive of minerais 
thereunder, are taxable after expiration of the three-year period, or on 
Issuance of a certificate. 

[Ed. Note. — For other cases, see Taxation, Cent Dig, § 45; Dec. Dig. 
§ 181 ;* Indians, Cent. Dig. § 54.] 

8. Statutes (§ 205*) — Constbuotion. 

The meantng of an enactment shonld be deduced from ail of Its pro- 
visions. 

[Ed. Note. — For other cases, see Statutes, Cent. Dig. § 282; Dec. Dig. 
i 205.*] 

*For otber cases see same toDlc & J numbsb in Dec. & Am. Digs. 1907 to date. & Rec'r InclexM 
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4. STATUTES (§ 194*)— CONSTBTJCTION. 

The différent provisions of an aet should be harmonlzed and gênerai 
language restrlcted by partiçular expressions, If such, upon careful ex- 
amlnatlon of the subject, appèars to bave been the Intent 

lEd. Note.— For other cas^, see Statutes, Cent. Dig. § 272; Dec. DIg. 
§194.*] 

5. Taxation (§ 181*) — Indian Land»— Power oï Congress. 

Congress can provide when and on what terms lands allotted to In- 
dlaus sball be taxable or aliénable. 

[Ed. Note. — For other cases, see Taxation, Cent. Dlg. § 45; Dec. Dlg. 
I 181;* Indians, Cent. Dlg. § 54.] 

6. Statutes (§ 215*) — Consteuction. 

If the language of an act Is doubtful, the clrcumstances attendlng Us 
ftdoptloii are proper alds to construction. 

[Ed. Note. — For other cases, see Statutes, Cent Dlg. § 291 ; Dec. Dlg. 
§ 215.*] 

V, Taxation (| 500*) — Power op United States. 

The United States can malntain a bill to cancel taxes unlawfully as- 
sessed under state government on lands of Indlan allottees. 
[Ed. Note. — For other cases, see Taxation, Dec. Dlg. 500.*] 

In Equity. Bill by the United States against the Board of County 
Commissioners of Osage County, 0kl., and others. On demurrer to 
the bill. Demurrer partly overruled, and partly sustained. 

John Embry, U. S. Atty. 

Kappler & Merillat and Preston A. Shinn, for Osage Tribe. 
Charles West, Atty. Gen., Charles L. Moore, Asst. Atty. Gen., and 
C. K. Templeton, for défendants. 

COTTERAE, District Judge. [1] This suit is brought by the 
United States to obtain a decree enjoining the enf orcement by county 
officers of taxes levied for the year 1910 upon certain lands allotted to 
Osage Indians, under Act June 28, 1906, 34 Stat. 539, in Osage county, 
in this state, on the ground that such lands were not subject to taxation 
for that year. This act provides for the distribution of the lands which 
formerly Gonstituted the réservation oîthe Osage Tribe, now organized 
as Osage county, by way of three sélections of 160 acres each to the 
several rnembers of the tribe and an equal division of the remainder, 
one of the sélections tb be designated as a homestead and the others 
and the remaining shares as surplus lands. Taxes are involved upon 
both homestead and surplus lands, the former v^here the allottees are 
déceaséd aiid no certificates of competency were issued either to them 
or their heir?, and the latter (1) virhere the allottees are living and re- 
ceived certificates, and (2) where they are deceased and did not re- 
ceive certificates and thèir heirs or only a part of them received cer- 
tificates, and in one case one heir received a certificate and the other 
heir is not a member of tribe. The bîU describes only spécifie tracts 
presenting thèse conditions, but a comprehensive decree is sought ad- 
judicating the validity of the taxes upon ail similai: lands. The de- 
fendants hâve filed a demurrer to the bill, which has been argued, and 
is now to be ruled upon, by the court. 

By section 1 of the enabling act for Oklahoma (Act June 16, 1906, 

•For other casea see same toplc & S numbbh in Dec. & Am. Oigs. 1907 to date, & Hep r Indexés 
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34 Stat. 267), it is provided that the inhabitants of Oklahoma and 
Indian Territory may adopt a Constitution and become a state, 
but that nothing contained in the Constitution "shall be construed to 
limit or impair the rights of person or property pertaining to the In- 
dians of said territories (so long as such rights shall remain unex- 
tinguished) or to limit or aiïect the authority of the government of 
the United States to make any law or régulation respecting such In- 
dians, their lands, property or other rights, by treaties, agreement, 
law, or otherwise, which it would bave been compétent to make if the 
act had not been passed." The act also required that the constitu- 
tional convention, by ordinance irrévocable, accept its terms and con- 
ditions (section 22) ; and they were duly accepted. Snyder's Const. 
p. 394. The state Constitution déclares not taxable property which 
is exempt "by reason of treaty stipulations, existing between the In- 
dians and the United States government, or by fédéral laws, during 
the force and effect of such treaties or fédéral laws." Article 10, § 
6. It is not questioned that the liability of the lands involved to tax- 
ation is dépendent on the législation of Congress on the subject. 

Distinct provisions are found in the allotment act of 1906 relative 
to taxation of thèse lands. Subdivision 4 of section 2 provides that 
the homestead "shall be inaliénable and nontaxable until otherwise 
provided by act of Congress," and that the surplus lands "shall be in- 
aliénable for twenty-five years, except as hereinafter provided." Sub- 
division 7 of the same section is as foUows : 

"That the Secretary of the Interior, In his discrétion, at the reqiiest and 
upon the iietition of any adult member of the tribe, may issue to such mem- 
ber a certtficate of competency, authorizing him to sell and convey any of the 
lands deeded him. by reason of this act, except hls homestead, which shall 
remaln Inaliénable and nontaxable for a period of twenty-five years, or during 
the life of the homestead allottee, if upon investigation, considération, and 
examination of the request he shall flnd any such member fully compétent and 
capable of transactlng his or her own business and caring for his or her own 
individual affairs: Provided, that upon the issuance of such certiflcate of 
competency the lands of such member (except his or her homestead) shall 
become subject to taxation, and such member, except as herein provided, shall 
hâve the right to manage, control, and dispose of his or her lands the same 
as any citizen of the United States: Provided, that the surplus lands shall 
be nontaxable for the period of three years from the approval of this act, 
except whëre certiflcates of competency are issued or in case of the death of 
the allottee, unless otherwise provided by Congress: And provided further, 
that nothing herein shall autUorlze the sale of the oll, gas, coal, or other 
minerais covered by sald lands, said minerais being reserved to the use of 
the tribé for a period of twenty-flve years, and the royalty to be pald to said 
tribe as hereinafter provided: And provided further, that the oil, gas, coal, 
and other minerais upon said allotted lands shall become the property of the 
individual owner of said land at the expiration of said twenty-flve years 
unless otherwise provided for by act of Congress." 

And section 6 provides : 

"That the lands, moneys, and minerai interests, herein provided for, of any 
deceased member of the Osage Tribe shall descend to his or her légal helrs, 
according to the laws of the Territory of Olilahoma, or of the state in which 
the réservation may be hereinafter Incorporated, except where the décèdent 
leaves no issue, nor husband nor wlfe, in which case said lands, moneys, and 
minerai interests must go to the mother and father equally." 
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With respect to the homesteads, the position taken in behaiî cf t'^e 
défendants to sustain the taxes is that the exemption, previously ex- 
isting, terminâtes in any event with the death of the allottees. But, 
in the view o£ this court, the homesteads are not taxable upon the death 
of the allottees unless tertificates of competency are issued to them. 
Subdivisions 4 and 7 of section 2 should be construed together, and 
both harmonized and given effect. A conflict of terms is avoided by 
taking the former to ref er to cases where the certiiàcates are not issued 
and the latter to those where they hâve issued, and this is clearly the 
fonstruction which should be adopted. The resuit is that the home- 
steads remain inaliénable and nontaxable, in the absence of certifi- 
cutesy without further législation, but, if the certificates issue to the 
allottees, then their homesteads are inaliénable and nontaxable for 25 
years, or during the life of the allottee. It is not specified that the 
homesteads are, in thèse contingencies, aliénable and taxable, but that 
they Were intended to be so seems plain from the language used, if 
any definite purpose is to be assigned to the provisions, and if the pol- 
icy is to obtain, as uniformly pursued, of advancing the Indians to in- 
d"pendent citizenship, common incidents of which are the right to 
d'spose of property and the duty to pay taxes for the support of gov- 
ernment. This court has held that the restriction against aliénation 
oil- the homesteads of thèse allottees to whom certificates were not 
is'îued is impersonal tO the allottee and applicable to thé lands, dis- 
aMing the heirs also to convey, and that subdivision 7 dbes not relate 
te homesteads where the certificates are not issued. U. S. v. Aaron 
(C. C.) 183 Fed. 347. The exemption should be held, regardless of 
th». death of the allottees, to coexist with the restriction against aliéna- 
tion, and to continue for the same time. They are mentioned in close 
re'a.tionj similar reasons justify their opération for a common term, 
an'i they should be held effective therefor, in the absence of any ex- 
pr-ission to the contrafy ; the rule beihg that when Indian lands, held 
in ç^veralty, are not aliénable, they are not subject to taxation. Cath- 
olk Missions v. Missoula County, 200 U. S. 118, 26 Sup. Ct. 197, 50 
L Rd:'398; Goudy v. Meath, 203 U. S. 146, 27 Sûp. Ct. 48, 51 L. 
EJ. 130; 22 Cyc. 138. ^ When no certificates of competency issue, the 
hi^mesteads, whether held by the allottees or their heirs, remain an in- 
s'-rumentality employed by the national government> pur suant to the 
constitutional power it possesses to dèal with the Indians for their 
protection and welfàre, and are not subject to taxation. U. S. v. 
Kickert, 188 U. S.i432, 23 Sup. Ct. 478, 47 L. Ed. 532; In re Hefif, 
197 U. S. 488, 25 Sup. Ct. 506, 49 L. Ed. 848; U. S. v. Thurston 
Coufity (C.' C.) 140 Fed. '456. The question presented for décision in 
respect of the homesteads is whether tney are ereîiipt '.rhere the al- 
lottees died without receiving certificates of competency. In the opin- 
ion of this court they are exempt, and will so remain until Congress 
shall rembve the exemption. 

[2] A différent contrôyersy is presented as to the taxes laid upon 
the surplus lands. For thç- défendants, the contention is that thèse 
lands became taxable by the provisions of the act of 1906, after three 
years from the approvalof^the act j' regardless of the issuance of the 
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certificates of conipetency, or the survival of the allottees, and there- 
fore the taxes in question for the year 1910 should be snstained. On 
the other hand, it is insisted that thèse lands, as declared by the act 
of 1906, are liekl in trust by the United States, and, by its provisions 
construed in the liglit of settled policy manifested in this and anal- 
ogous législation, they are efïectively reserved from taxation. 

The conclusion bas been reached by this court that, by subdivisions 
4 and 7 of section 2 of the act of 1906, the surplus lands are aliénable 
by the allottees thereof at the end of 25 years, or when certificates of 
conipetency are issued to them, and that they are taxable at the end 
of 3 years from the approval of the act, or on the issuance of such 
certificate, or at the death of the allottees. Thèse lands are not spe- 
cifically declared to be taxable after three years, but such is the ob- 
vious purpose of defining the period of exemption. It is expressly 
provided that they shall be taxable when the certificates issue. And 
they are taxable "in case of the death of the allottee," because this ex- 
emption clause is so connected with the preceding one that it is clear 
both are contingencies when taxation is permitted. Thèse provisions, 
considered alone, must be construed as plainly rendering taxable for 
the year 1910 ail of thèse surplus lands, because the three-year period 
of exemption had expired prior to that year, a part of the lands be- 
cause certificates of competency bave issued to the allottees thereof, 
and another part of the lands because the allottees thereof were de- 
ceased. 

[3] But it is an established rule that the meaning of an enactment 
should be deduced from ail of its provisions. Kohlsaat v. Murphy, 
96 U. S. 153, 24 L. Ed. 844. And the inquiry must be made whether 
the foregoing construction should prevail upon considération of other 
provisions of the act along with those above quoted. The provisions 
of section 9, respecting the élection and tenure of tribal ofificers, can- 
not be deemed influential upon the question of taxation as no référ- 
ence is made to the subject, and it was well known that ample inter- 
ests would in the future continue to command the attention of the 
tribal organization, notwithstanding the taxation or even the sale of a 
portion of the allotted lands. The réservations of lands for schools 
and other purposes are separately provided for, and the provisions 
concerning them do not relate to taxation of the allotments, and are 
altogether consistent with it. The various provisions as to the tribal 
funds and moneys are liiîewise independently dealt with, and do not 
appear to bave any material bearing on the matter of taxes, except in 
so far as they pertain to the royalties for minerais, but the minerai 
interest in thèse lands does not appear to be affected by the taxation 
complained of in this case. Section 5 contains provisions of most 
weight against the validity of the taxes. It provides : 

"That at the expiration of the period o( twenty-flve year.s from and after 
the first day of january, nineteen hundred and seven, the lands, minerai 
interests, and moneys, herein provided for and held In trust by the United 
States shall be the absolute property of the individual members of the Osage 
Tribe, aeeording to the roU herein provided for, or their heirs, as herein pro- 
vided, and deeds to said lands shall be issued to said members, or to their 
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helrs, as hereiu provideiî, and sald members shall hâve full control of said 
lands, moneys, and minerai Interests, except as hereinbefore provided." 

This section does not purport to define the trust or specify its ob- 
ligations, and they are only ascertainable, whatever they may be, f rom 
other portions of the act. The trust could not be absolute as to the 
surplus lands of the Indians entitled to certificates of competency. 
without being in direct conflict with the authority of subdivision 7 
of section 2 to issue them and confer the right upon the members "to 
manage, control, and dispose of his or her land, the same as any cit- 
izen of the United States." 

[4] The différent provisions of an act should be harmonized and 
gênerai language restricted by parti cular expressions, if such, upon 
careful examination of the subject, appears to bave been the intent. 
Atkins v. Fiber Disintegrating Co., 18 Wall. 272, 21 L. Ed. 841. And, 
as the gênerai référence to the trust in section 5 appears to be qual- 
ified by the words "as herein proyided," its scope may be consistently 
construed as confined to the réservations and to the lands not subject 
to aliénation, and likewise to such lands subject to taxation so far as 
the ends of taxation would permit. The duty of the government as 
to ail such lands would be, for example, to protect the title from con- 
veyances and incumbrances and prevent unlawful interférence with 
the use of the lands. U. S. v. Allen, 179 Fed. 13, 103 C. C. A. 1. 
Section 7, relating to the uses and leasing of the lands, subject to the 
approval of the Secretary of the Interlor, should be held applicable 
to the same class of lands. 

[5] A question arises as to the soundness of a construction by 
which the surplus lands, although inaliénable, may be subject to tax- 
ation. As already noticed, the powers of aliénation and taxation gen- 
erally are forbidden or authorized concurrently. But the subject is 
purely législative, and no question can be raised as to the power of 
Congress to prescribe absolutely the time and twms for the exercise 
of both. Rainbow v. Young, 161 Fed. 835, 88 C. C. A. 653. This 
being so, it may forbid one and authorize the other. It will be noted 
that subdivision 4 of section 2 déclares the homesteads inaliénable 
and nontaxable, but déclares the surplus lands inaliénable only, forci- 
bl^ manif esting a purpose to permit the taxation of the latter in ad- 
vance of aliénation. 

[6] If the language of an act is doubtful, the circumstances attend- 
ing its adoption are proper aids to construction. Platt v. Union Pa- 
cific R. Go., 99 U. S. 48, 25 L. Ed. 424. The constitutional conven- 
tion was required by section 21 of the enabling act, then but recently 
passed, to constitute the Osage réservation a single county, pending 
allotment, and, until législative change, designate the county seat and 
regulate the first élection of county ofificers. Thèse Indians were to 
obtain the advantages of state and local government which would 
redound to their welf are and advancement. It was well known that 
their lands were valuable and their f unds large, so that ordinary tax- 
ation of thèse surplus lands would not be burdensome when compared 
with the benefîts to accrue to the Indians; and it was a matter of 
first importance that thèse lands yield their portion of the public 
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revenues, as they embraccd the greater part of the réservation and 
the county into which it was to be merged. Divestments of title 
through taxation, unlike conveyances, are readily avoided by payment 
of the taxes. And it is only reasonable to say that it was contem- 
plated the means would be found or supplied by future enactment to 
pay the taxes the Indians might upon experiment fail to pay, and that 
it was deemed just and prudent under the circumstances to permit 
the taxation of this portion of the allotted lands while denying the 
Indians the right to voluntarily aHenate them. Législative sanction 
to an extent for this view is found in the act of March 1, 1907 (34 
Stat. 1016), which authorizes the Commissioner of Indian Affairs to 
pay from the funds of Indians taxes upon lands subject to aliénation. 

The provisions adopted as to the réservation of the minerais, which 
bave been adverted to, should be doV considered in ascertaining the 
intent with respect to taxation. Subdivision 7 of section 2 of the act 
of 1906 distinctly provides that the sale of the minerais is not author- 
ized ; that they are reserved for 25 years to the tribe ; that the tribe 
shall receive the royalties ; and that, at the expiration of that period, 
the minerais shall be the individual property of the owners of the 
lands. When that act was passed, some of the lands in the réserva- 
tion had been found to contain oil and gas, a lease had been made 
of the entire réservation for their development as early as March 16, 
1896, and was renewed by act of Congress in 1905 upon about 600,000 
acres thereof in f avor of an oil company then owning the original 
lease for 10 years from March 16, 1906, the royalty for gas being 
specified and for oil being left to the Président. Act March 3, 1905, 
33 Stat. 1061. It was declared in this act that the allotments of the 
réservation should be subject to that lease, which was later confirmed 
by section 2 of the act of 1906. By section 3 of the latter act, thèse 
products are reserved to the tribe for 25 years from April 8, 1906, 
and ieases thereof by the tribe are authorized with the Secretary's 
approval, the royalties are to be fixed by the Président, the consent 
of the Secretary is made requisite to prospecting or mining on home- 
stead sélections, and any valid existing lease is not to be affected. 

But thèse various provisions do not, any or ail of them, afïord 
ground for holding that the surplus lands of the allottees and their 
successors — ^that is, their interest apart from the minerai interest- — 
were intended to be exempted. On the contrary, the spécial pro- 
tection of the minerai interest from sale, if persuasive of intent, adds 
weight to the view that the lands, aside from that interest, were to be 
subject to taxation upon the conditions stated. Subdivision 7 of sec- 
tion 2 of the act of 1906, so far as it pertains to taxation, is consistent 
with the provisions which hâve been noticed and the others contained 
in the act, and its force and meaning, as first above indicated, are not 
affected by a considération of the act in its entirety. 

The policies manifested in enactments pertaining to différent tribes 
and the décisions judicially construing them should be taken into ac- 
count, and undeniably they lend support to the ground taken in op- 
position to the taxes in question. But thèse and the other considéra- 
tions urged are believed to be insufficient to warrant any other con- 
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clusion than that ît was the intent of Cbngress by the act of 1906 to 
remove the exemption of the surplus lands and authorize the taxation 
of ail of them for the year 1910. By. this holding, however, is not 
meant that the interest in the minerais reserved to the tribe is sub- 
ject to taxation. Evefy sale of this interest is declared unauthorized, 
and it must be immaterial whether accomplished by the voluntary act 
of the allottee or by the involuntary process of taxation. The rés- 
ervation of this interest for the use of the tribe is an instrumentality, 
not only employed by the United States in carrying out a govern- 
mental policy, but expressly reserved from sale for the period of 
25 years. And this title and right of the tribe is not the subject of 
assessment, tax levy, or sale, and will not pass or be vested in any 
grantee by an attempted sale or transfer. Articles 2 and 3, c. 98, 
Compiled Laws of Oklahoma for 1909, provide that ail property shall 
be listed and assessed at fair cash value, in the name of the owner, 
on March Ist of each year. It is not alleged nor contended that the 
reserved interest of (he tribe in the minerais has been included in 
the assessment as a basis for the taxes upon any of thèse lands, or 
that the assegsments in the names of the allottees were made in a man- 
ner contrary to the laws of the state. The taxes must, therefore, be 
considered as lawfully imposed upon the interest of the allottees in 
thèse surplus lands. 

[7] The duty of the government in the exécution of its policy en- 
titles it to rnaintain the bill and obtain relief in equity, canceling the 
taxes against the homestead, and enjoining their enforcement. U. S. 
V. Allen, 179 Fed. 13, 103 C. C. A. 1. In this respect, the demurrer 
must fail and will be overruled. 

In the case of the surplus lands, the demurrer is well taken and will 
be sustained. 



NOËL CONST. CO. OF BALTIMORE CITY v. GEORGE W. 
SMITH & CO., Incorporated. 

(Circuit Coiitt, D. Maryland. December 1, 1911.) 

1. CoBPOBATiONS (i 507*) — Actions Against CoKPOBATioNa— Ofticebs on 

Whom Service M,4.y Bk Madb. 

The vice président of a corporation, who representecl it in the mailing 
of a cohtract, is an oiiicer oh whom service may be made in an action 
against the corporation for breach of such contract. 

[Ed. Note.— For other cases, see Corporations, Cent. Dlg. §§ 1971-2000; 
Dec. Dlg. § 507.* 

Service of process on forelgn corporations, see notes to Eldred v. 
American Palace-Car Co., 45 C. C. A, 3; Cella Commission Co. v. Bohl- 
Inger, 78 C. C. A. 473.] 

2. COBPOBAXIONS (§ 662*) — FOBEIGN CORPORATIONS— LiABILITT TO SUIT. 

A corporation of one state is llable to suit in another state only when 
it is dolug business therein either generally or specially. 

[Ed. Note.— For other cases, see Corporations, Cent. Dlg. §| 2568-2570; 
Dec. Dlg. § 063.*] 

•For otber cases see same toplc & i numB£b In Dec. & Am. Digs. 1907 to date, A Rep'r ladezei 
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t. CotTETS (§ 274*) — FOBEIGN CoRPOBATIONS— LlABILITT TO SUIT. 

Plalntitt, a Maryland corporation, and défendant, a Pennsylvanta 
corporation, which was a contractor for building work, entered Into a 
contract In Maryland to be performed by défendant in Illinois. In the 
maUing of such contract défendant was represented by Its vice président. 
A controversy having arisen between the parties, defendant's vice prési- 
dent vlsited Baltimore to effect a settlement, and whlle there was served 
wlth summons in an action agalnst défendant for breach of the con- 
tract Défendant had no ofHce In Maryland and had done no work in 
the State for several years, although it had continued to sollcit contracts 
thereln. HeU, that It was not doing business in the state either gen- 
erally or specially In such sensé as to be subject to an action in a fédéral 
court thereln on the contract. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § S14; Dec. Dlg. i 
274.» 

Forelgn corporations doing business In state, see notes to "Wagner v, 
J. & G. Meakin, 33 C. 0. A. 38ô; Ammons v. Brunswick-Balke CoUender 
Co., 72 C. C. A. 622.] 

At Law. Action by the Noël Construction Company of Baltimore 
City against George W. Smith & Company, Incorporated. On mo- 
tion to quash summons. Motion sustained. 

J. Kemp Bartlett, for pUintiflf. 
Thomas Mackenzie, foi défendant. 

ROSE, District Judge. The plaintiflF is a Maryland, the défendant 
a Pennsylvania, corporation. The marshal's return shows that the 
défendant was summoned "by service on Rayburn Clark Smith, its 
vice président, and copy summons left with him at Baltimore, Mary- 
land, August 28, 1911." On the 19th of September, 1911, and before 
the day at which the défendant was required by the rules of this court 
to plead, it appeared specially for the sole purpose of moving to quash 
the writ of summons and to set aside the service of the same. In this 
motion it alleged : First, that it was not doing business in Maryland 
at the time the summons was served on its vice président ; and, sec- 
ond, that he was not its agent within the state of Maryland compé- 
tent to accept service of process on its behalf. The motion was heard 
partly on affidavits, partly upon oral testimony. 

The plaintifï had agreed to build the Chicago city hall. The de- 
fendant made a subcontract with the plaintiff. It undertook for $197,- 
500 to do a portion of the cabinet work of that building. Negotia- 
tions leading up to this subcontract were for the most part carried on 
in the plaintifï's office in Baltimore. In thèse interviews the défend- 
ant was represented by its vice président, the same person upon whom 
service was made. The subcontract was signed in duplicate by the 
président of the défendant in Philadelphia. Its corporate seal was 
thére affixed. The duplicate agreements were then taken by the de- 
fendant's vice président to the plaintifï's office in Baltimore. On the 
19th of April, 1909, the day upon which they bear date, they were 
there executed by the plaintifï. One of them was retained by the 
plaintifï; the other handed back to the vice président of the défend- 
ant. 

ttot other caseï lee sam« toplc & S numsbb in Dec. & Am. Digi. 1907 to dat«, 4 Rep'r ladexu 
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At the same interview theplaintiff and the défendant entered into a 
smpplementary contract for the doing of additional work to the amount 
of'Some $8,000. Thissupplementary contract was altogether made 
and executed in the plaintiflF's office in Baltimore. Defendant's vice 
président acted for it. 

Af ter the work called for by the subcontract had been finished, or 
after it should hâve been finished, a controversy arose between the 
plaintiflF and the défendant. The plaintifï alleged certain breaches of 
the contract on the part of the défendant. To adjust and settle this 
controversy, if possible, the défendant sent its vice président to Balti- 
more on August 28, 1911. While he was there on such business, the 
plaintifï brought this suit to recover for such alleged breaches, and 
caused the service to be made. 

Défendant had prior to 1907 done considérable business in Mary- 
land. During the negotiations which led up to the making of the 
subcontract between it and the plaintifï, it referred the latter to the 
work done by it at the Marlborough and at the Washington apartment 
houses, and at the Eastern Female High School. Ail three of thèse 
are large buildings situated in Baltimore. AU of them had been fin- 
ished some two years before the contract sued on in this case was 
entered into and at least four years before this suit was brought. 

■ Both before and after the making of the contract out of which this 
çontrover,sy arises, défendant solicited from the plaintifï subcontracts 
to be përformed on buildings in Baltimore. Thèse ofïefs, as it hap- 
penédjWere not accepted. It has at ail times been ready and willing 
to work in Maryland, but since 1907 it has, in point of f act, never done 
so. It has had no office in the state for years past, if it ever did hâve. 
At thè time of the service of process on its vice président, it had no 
property in this 'state. 

[i] I do not understand that the défendant now disputes that if it 
was suable in Maryland atall it would be bound by service oh its vice 
président. He,was one of its ofïicers upon whom by the làw Of Mary- 
land service of process against it could be served. He acted for the 
défendant in negotiating the contract out of which the suit grew. At 
the time df ser'vice he was in Maryland oh the business of the défend- 
ant. That ^business was the settlement of the very matter in contro- 
versy iri this suit. If the défendant cOuld without its cotisent be sued 
in Maryland at ail, it Was boUnd by' the service actually made. Con- 
necticut Mutual Life v. Spratley, 172 U. S. 602, 19 Sup. Ct. 308, 43 
L. Ed. 569; Mutual Accident Co. v. Davis, 213 U. S. 256, 29 Sup. Ct. 
445, 53 L. Ed. 782. 

' Jurisdiction of this court as a couirt of the United States dépends up- 
oA the diverse citizenship of the pg,rties, and upon that only. , The 
suit might therefore be brought in either the district, of the résidence 
of the plâintifl?'or in that of thé défendant. The plaintifï is a cor- 
poration of 'this district ; neverthélèss, the défendant says it is not su- 
able in Maryland becâuse it is not dôing business in that state. 

Tf the plaintifï had sùéd art individual citizen of Pennsylvania, pro- 
cess cô'tilâhalve been served upori the latter whenever he could hâve 
been found in Maryland. It would hâve made np différence vvith, 
what purpose he came into the state, unless the occasion had been one 
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of tEose which confer spécial and temporary exemption from liability 
to service of process. 

[2] It may be conceded that Congress did not intend to make it 
barder for a plaintiflf in bis own district to sue a corporate, than an 
individual, défendant. Nevertbeless it is barder. From the nature of 
t'-iings it must be. Individuals and corporations cannot be treated in 
ail things alike for the simple reason that they are in fact not alike. 
It is impossible to ignore some of the practical conséquences of the 
différences between them. An individual can never be in more than 
one district at any one time. If he is actually in the district hi the 
plaintifï's résidence, he may be there served with process. A corpora- 
tion is an intangible thing. It is never physically anywhere. It may 
be constructively présent in many différent districts at the same mo- 
ment. It is alvirays to be f ound in the district in which it is chartered. 
It makes no différence how much or how little business it there trans- 
acts. It is absent from ail other districts in which it does not in any 
sensé transact business. Its officers and agents for their own busi- 
ness or pleasure may go where they will. They do not carry the cor- 
poration with them. It comes into a state so as to be liable to suit 
therein only when it is there doing business generally or specially. St. 
Clair V. Cox, 106 U. S. 359, 1 Sup. Ct. 354, 27 L. Ed. 222. 

The défendant was not transacting business generally in Maryland 
at the time service was had upon its vice président. That it had some 
time before been hère engaged in other business than that out of which 
this suit grew is immaterial. Such business had ceased before the suit 
was brought. Conley v. Mathieson Alkali Works, 190 U. S. 406, 23 
Sup. Ct. 728, 47 L. Ed. 1113. 

It mattered not that it had solicited business in the state by cor- 
respondence or by personal interviews. Such solicitation did not 
constitute such a doing of business within the state as rendered it lia- 
ble to suit therein. Green v. Chicago, Burlington & Quincy Ry. Co., 
205 U. S. 530, 27 Sup. Ct. 595, 51 E. Ed. 916. 

[3] Plaintiff does not question thèse principles. It says they do not 
govern the case in hand. As to it, it contends that the défendant was 
transacting spécial business in Maryland which made the latter liable 
to suit therein by it. From the plaintiff's point of view it is unim- 
portant that the défendant might not then hâve been suable in Mary- 
land by any other person. 

A corporation may be doing business in a state of a kind and to an 
extent which will make it liable to suit by some persons and immune 
from suit therein by others. Hunter v. Mutual Reserve Life Ins. Co., 
218 U. S. 586, 31 Sup. Ct. 127, 54 E. Ed. 1155, 30 L. R. A. (N. S.) 
686. 

The contract sued on in this case was made in Maryland. It was 
made by the gênerai agent upon whora process was served. When 
service was had, that gênerai agent was in Maryland by the direction 
of the défendant conducting negotiations with référence to the par- 
ticular controversy. 

Thfj plaintiff says that under such circumstances the défendant was 
at the time doing spécial business in the district of the plaintiff's resi- 
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dence. It was, according to the plaintiff's contention, in Maryland 
so far as this particular controversy is concerned. 

It has not beeh determined what are the circumstances which will 
constitute the transacting of spécial business by a corporation so as to 
make it liable to suit in a state in which it is not thcn doing business 
generally. 

The Suprême Court has recently said that the cases before it "hâve 
not defined the extent of the business necessary to the présence of a 
foreign corporation in a state for the purposes of a valid service. It 
is sufficient if it is doing business therein." Commercial Mutual Ac- 
cident Co. V. Davis, 213 U. S. 256, 29 Sup. Ct. 445, 53 L. Ed. 782. 

In that case, as in the previous case of Connecticut Mutual L-ife v. 
Spratley, supra, the court upheld service made upon an agent of the 
corporation sent into the state for the purposes of negotiating and 
settling the controversy out of which the suit grew. 

In neither case did it appear from the record that the corporation 
was carryirig on business generally in the state to such an extent and 
of such a character as tb make it liable to suit by persoiis who were 
not parties to the controversy with référence to which the agent came 
into the state. Certainly in neither of those cases could process in 
other controversies hâve been validly served upon such agent so as to 
bind the corporation. It is true, on the other hand, that in each of 
the cases the corporate défendant was at the time doing some other 
business in the state. The défendant in each of the cases was an in- 
surance company. It had some policy holders in the state who reg- 
ularly paid it their premiums. The payment was apparently made 
by remitting through the mail to the company's oftice in another state. 

In the case at bar, as has already been pointed out, the défendant 
was not at the time it was served with process transacting any business 
in Maryland other than the attempted settlement of the controversy 
in question. Whether the Suprême Court, in the two cases to which 
référence has been made, would or would not hâve held the corpora- 
tion suable in the district had it not been at the time transacting other 
business therein, cannot with certainty be determined. In each case 
other business was being carried on. In each case the Suprême Court 
mentions that it was carried on. In each there was perhaps an im- 
plication that, had there not been such other business, jurisdiction 
could not hâve been maintained. 

In the still later case of Hunter v. Mutual Reserve Life Ins. Co., 
supra, the court at least intimâtes that foreign corporations may be 
brought within the jurisdiction of the courts of the state where the 
business was donc out of which the dispute arises. 

In this case the contract was made in Maryland. It was to be per- 
formed in Illinois. The breach therefore took place in Illinois. 

In the case of Maxwell v. Atchison, T. & S. F. R. Co. (C. C.) 34 
Fed. 286, Judge, afterwards Mr. Justice, Brown, held that the cause 
of action on a contract arises, not where it is made, but where it is 
broken. If such be the case, the plaintifï is not helped by the doc- 
trine which is suggested by Hunter v. Mutual Reserve L,ife Ins. Co., 
supra. 
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The précise question in this case has been raised a number of times. 
Différent answers bave been given to it. The earlier cases were dé- 
cidée! before the enactment of the act of 1887 as amended by the act of 
1888. When they were passed upon, the défendant could be sued in 
any district in which he could be found. Convenience and even jus- 
tice required that the word "found" should be so construed as to pro- 
tect a corporation from suit in a district in which it was not regularly 
and substantially doing business. It might bave casual transactions 
in a dozen or in 50 différent districts. 

In this State of the statute law, Judge Wallace held that a corpora- 
tion was not "found" in a state in which it had never kept an office 
or carried on any part of its business opérations or been engaged in 
any business which required it to invoke the comity of the state laws. 
In his view it made no différence that it had occasionally sent its of- 
ficers and agents into the state to make purchases, and that, a dispute 
arising as to one of such purchases so made, its président came into the 
state to attempt to settle the controversy and was there served with 
process against it in a suit growing out of the same transaction. Good 
Hope Co. V. Railway Barb Fencing Co. (C. C.) 22 Fed. 635. 

Under similar circumstances, Judge Thayer held that a corporation 
was not found in a state unless therein, through the médium of agents 
appointed for that purpose, it carried on business opérations which 
were continuous or at least of some duration. It was not sufficient that 
it had casual business transactions such as an occasional purchase of 
goods or materials in the foreign state. 

In that case, as in the one at bar, suit grew out of a casual transac- 
tion within the state, and an officer of the corporation was served 
while in the state engaged in attempting to adjust the controversy. 
St. Louis Wire-Mill Co. v. Consolidated Barb Wire Co. (C. C.) 32 
Fed. 802. 

Mr. Justice Brewer on circuit, Judges Love and Shiras concurring, 
went even farther, and held that a corporation is not found in any 
state unless in some way it therein establishes an office or agency for 
the transaction of the business for which it is organized. Carpenter 
V. Westinghouse Air Brake Co. (C. C.) 32 Fed. 434. 

This last décision was largely influenced by the language of the lowa 
statute. In any event, it appears to lay down a différent and much 
stricter rule than that which has received the approval of the Suprême 
Court in some of the cases already cited. 

Since the passage of the act of 1887, the défendant can never be 
liable to suit on any one transaction in more than two districts. It 
may be sued in the district of its résidence; that is, in the district in 
which it is chartered. If service can be had upon it, it may be sued in 
the district of the plaintiff's résidence. It may be inconvénient for the 
plaintiff to bring suit in the home district of the défendant corporation. 
It may be inconvénient for it to be sued in the district of the plain- 
tiff's résidence. One party or the other will in any event be inconven- 
ienced. Congress has thought that it makes no great différence which 
it may be. Accordingly, some judges hâve held that, whenever a cor- 
poration sends an agent into the district of the plaintiff's résidence 
193 F.— 32 
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and authorizes him to represent it in a particular transaction, it vol- 
untarily cornes into the district with référence to that transaction. It 
is bound in their opinion by service of process upon such agent. 

Such was the conclusion of Judge Grosscnp in Houston et al. v. 
Filer & Stowell Co. (C. C.) 85 Fed. 757; of Judge Platt in New Ha- 
ven Pulp & Board Co. v. Downingtown Mfg. Co. (C. C.) 130 Fed. 
605 ; and of Tudge Amidon in Brush Creek Coal & Mining Co. v. Mor- 
gan-Gardner' Electric Co. (C. C.) 136 Fed. 505. 

On the other hand, in a great many cases decided under the law as 
it now is, it has been held expressly or in effect that a corporation is 
not liable to service of process in any district in which it would not 
hâve been found under the old law. In a number of thèse cases the 
f acts presented to the court raised substantially the same question as is 
now raised at bar. Clews v. Woodstock Iron Co. (C. C.) 44 Fed. 31 ; 
United States Graphite Co. v. Pacific Graphite Co. (C. C.) 68 Fed. 442 ; 
Louden Machinery Co. v. Malléable Iron Co. (C. C.) 127 Fed. 1008 ; 
Wilkins V. Queen City Savings Bank & Trust Co. (C. C.) 154 Fed. 
173; Ladd Metals Co. v. American Mining Co., Ltd. (C. C.) 152 Fed. 
1008; Hoyt v. Ogden Pôrtland Cernent Co. (C. C.) 185 Fed. 889. 

It is désirable that a uniform rule shall be established on this ques- 
tion. . 

The latest cases are against the validity of the service in this case. 

Where the question of jurisdiction is gravely in doubt, it is usually 
best to deèline it. If it be taken by the judge at nisi prius, the ap- 
pellate tribunal may differ f rom him. In such a case a long and ex- 
pensive trial may go for naught. Moreover, by the time it is finally 
settled that there is no jurisdiction in the court in which the suit was 
brought, the statute of limitations ma^>^ prevent its being instituted else- 
where. 

Under thèse circumstances and on thèse grounds, I, with some hés- 
itation, sustain the motion to quash. In so doing I hâve assumed, but 
hâve not decided, that under the law of Maryland, as embodied in sec- 
tion 67 of article 23 of the Code of Public General Laws, as amended 
by the act of 1908 (Laws 1908, c. 240), this suit could be brought 
against the défendant corporation in Maryland. Upon such assunjp- 
tion it is unnecessary to COnsider the doctrine laid down in United 
States V. American Bell Téléphone Co. et al (C. C.) 29 Fed. 17. 
There Judge, after.wards Mr. Justice, Jackson, held that a foreign cor- 
poration could not be sued in the fédéral courts in ; any state, unless, 
among other things, there existed some local law making such corpo- 
ration, or foreign corporations generally, amenable to suit therein as 
a condition express or implied of doing business in the state. He fur- 
ther held in effect that, unless the corporation was suable in the state 
court under the state statute, it could not be sued in the fédéral court 
in that district. 

In Mechanical Appliance Co. v. Castleman, 215 U. S. 437, 30 Sup. 
Ct. 125, 54 L. Ed. 272, the Suprême Court says that : 

"In cases whicli concern the jurisdiction of the fédéral courts, notwlthstand- 
ing the so-ealled conformity act, Revised Statu tes, § 914 [tJ. S. Comp. St. 
1901, p. 684], nelther the statutes of the state nox the décisions of Its courts 
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jire eonclusive upon the fédéral courts. The iiltimate détermination of such 
questions of jurisdletion Is for tliis court alone." 

It is not necessary to inquire whether the doctrine of Judge Jack- 
son and the récent ruling of the Suprême Court can be harmonized. 
It may be that the suit may never be brought in the fédéral court un- 
less it could under state statutes and décisions hâve been brought in 
the state court. It may, nevertheless, be true that there may be cases 
in which under those statutes and. décisions it could be there brought 
but in which jthe fédéral courts will hold that the foreign corporation 
is not liable to suit. 

For the same reasons which influenced Judge Jackson to act, in like 
manner, I hâve not considered whether the marshal's return was de- 
fective on its face. It does not show or purport to show that the cor- 
poration was in any sensé within the district. 



ANDERSON v. MOXER, Warden. 
(District Court, N. D. Georgia. February 9, 1912.) 

1. Cbiminal LA.W (§ 984*) — Pl-nishment — Diffebext Offensks — Ereakino 

AND Entering — Larcent— Cumulative Sentence. 

Rev. St. § 5478 (U. S. Comp. St. 1901, p. 3696), provides tliat any per- 
son who shall forcibly breali into or atteinpt to breali into any post 
office wltti intent to commit larceny thereln sliall be punishable by 
fine and imprisonment, etc. Section 5456 (page 3683) déclares that 
any person who robs another of any liind or description of Person- 
al property belonging to the United States or feloniously talces aud 
carries away the same shall be punished by a fine and Imprisonment. 
Héld, that the ofCenses created by such sections were separate and dis- 
tinct, and hence, where petitloner was charged In one count of an in- 
dlctment with brealiing into a certain post office with intent to com- 
mit larceny therein, and in another count with larceny of postage stamps 
from such post office at the same time, and was convieted on both counts, 
the court had jurisdletion to impose a cumulative sentence on each count. 

[Ed. Note. — For other Cases, see Criminal I^aw, Cent. Dig. |§ 2504-2509 ; 
Dec. Dig. § 984.*] 

2. Criminal Law (§ 984*) — Punishment — ^Différent Oefenses — Bubglart 

AND Larceny. 

Where burglary and larceny are charged in one coimt of an indict- 
ment, the whole being one transaction and there is a gênerai convic- 
tion, the court can only sentence for the higher offense, to wit, burglary. 

[Éd. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 2504- 
2509; Dec. Dig. § 984.*] 

3. CouBTà (§ 383*) — United States Suprême Court— Cebtiobari — Refusal— 

EyFECT, 

Sinçe certlorarl will be Issued by the Suprême Court to review a 
detèrinlnation of a Circuit Court of Appeals only when a writ of error 
will not lie, and then only where the case is one of gravity or there 
is confllct betweeu décisions of state and fédéral courts or betweeu 
fédéral courts of différent circuits, or the case is one afCecting the 
relation of this nation to foreign nations or of gênerai interest to 
the public, thé Suprenie Court's refusal to issue a writ of certlorarl 
to review a détermination of a Circuit Court of Appeals does not 
necessarlly iniply an affirmanee of such détermination. 

[Ed. Note. — For other cases, see Courts, Dec. Dig. § 383.*1 

*For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, A Rep'r Indexe» 
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Pétition for habeas corpus by Charles Anderson against William 
H. Moyer, Warden of the United States Penitentiary, at Atlanta, Ga. 
Dismissedl. 

Lamar Hill, for petitioner. 

John W. Henley, Asst. U. S. Atty., for Moyer, Warden. 

NEWMÀN, District Judge. The petitioner, Charles Anderson, 
being confined in the United States penitentiary at Atlanta, Ga., brings 
his pétition against William H. Moyer, the warden of the penitentiary, 
alleging that he is in unlawful restraint of his liberty for the reasons 
hereinafter stated. 

An indictment containing five counts was returned May 7, 1907, 
in the United States District Court for the District of Oregon against 
Charles Anderson and three others. The first count in the indict- 
ment charged them with uniawfully and forcibly breaking into the 
Sellwood post office in the city of Portland, Or., with intent to com- 
mit a larceny therein, on January 18, 1907. The second count charged 
them with larceny of postage stamps from said post office on that 
date; the third count with larceny of $3 from the post office on the 
same date ; the f ourth with receiving and concealing on the same 
date the postage stamps stolen by them from the post office ; and 
the fifth with receiving and concealing on the same date the money 
which they had stolen from the post office. 

The petitioner, Charles Anderson, having filed his plea of not guilty, 
was tried by a jury, and on October 11, 1907, the jury returned a 
verdict findiing him guilty as charged in the first, second, and third 
counts, and not guilty as charged in the fourth and fifth counts of 
the indictment, whereupon he was sentenced to a fine of $1,000 and 
to imprisonmerit at hard labor in the United States penitentiary on 
AIcNeil's Island for a period of 5 years on the first count, 2^2 years 
on the second count, and 2i,4- years on the third count. Other lan- 
guage in the sentence shows that it was cumulative ; that is, for 10 
years in ail. The petitioner was duly committed andi commenced to 
serve his sentence in the United States penitentiary on McNeil's Is- 
land, but was later, by order of the Attorney General, transferred to 
the fédéral prison at Atlanta, Ga., where he is now confined. 

Anderson sets out in his pétition that the five years for which he 
was sentenced, with the time for good behavior allowed him in the 
penitentiary, and the 30 days for nonpayment of fine — that is, his 
sentence under the first count in the indictment — has expiredi, and 
that the sentences on the second and third counts in the indictment 
were uniawfully imposed, and that he is, therefore, entitled to his 
discharge, 

[1] The contention is that the offense with which Anderson was 
charged in the first count in the indictment embraces and absorba 
the offenses charged against him in the subséquent counts of the in- 
dictment. The first count in the indictment was under section 5478 
of the Revised Statutes (page 3696, U. S. Comp. St. 1901), which is 
as fôllows: 
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"Aiîy person who slifill forcibly break Into, or attempt to break înto 
any post office, or any building used iu whole or in part as a post office, 
with intent to commit tlierein larceny or other déprédation, shall be punish- 
able by a fine of not more tban one thousand dollars, and by imprlsonment 
at hard labor for not more than five years." 

The section under which the other counts were brought (section 
5456, p. 3683) is as f ollows : 

"Every person wbo robs anotber of any kiud or description of personal 
property I.elonginK to tbe United States, or felonioiisly takes and carries 
away the same, shall be punished by a fine of not more than fi\e thousand 
dollars or imprisonment at hard labor not less than one or more tban 
ten years, or botb such fine and imprlsonment." 

So far as material hère now, the question of whether or not Ander- 
son is being unlawftilly detained dépends upon whether there could 
be lawfully imposed a sentence on the second count in the indictment 
in addition to that imposed on the first count, because, if the sentence 
on the second count was lawfully imposed, it is immaterial for the 
présent about the third count as the sentence on the first and second 
counts bas not expired. 

The offense charged in the first count of the indictment — that is, 
the violation of section 5478, Revised Statutes — was complète when 
the défendant broke into the post office or building used in whole or 
in part as a post office with intent to commit therein larceny or other 
depr«dation. The évidence need only show the breaking andi entering 
with the intent named in the statute as to the post office, and he 
need not hâve committed larceny at ail in order to be convicted if 
the jury trying him beheved, and the évidence was sufficient to jus- 
tify this bélief, that he broke or attempted to break into the post 
office with the intent stated. The offense charged in the second! count 
of the indictment would be complète if the petitioner, the défendant 
in the case, feloniously took and carried away stamps, the personal 
property of the United States, without référence to whether he broke 
and entered, or attempted to break and enter, any post office with 
intent to commit this offense. So that the two offenses are entirely 
separate and distinct, and each complète in itself without référence 
to the other. The authority upon which the petitioner relies is the 
décision of the Circuit Court of Appeâls for the Ninth Circuit in 
the case of Hfilligan, Warden, v. Wayne, 179 Fed. 112, 102 C. C. A. 
410. It so happened that the petitioner in that case was jointly in- 
dicted with the petitioner, Anderson. The décision in the Wayne 
Case, as stated in the syllabus, is as follows : 

"One accused of burglary with intent to commit larceny may In a second 
count of the same indictment be charged with the larceny, and on such an 
indictment may be convicted and punished for either otîense, but not for 
both; and, when there is a gênerai verdict of gullty, he may be sentenced 
for the burglary only." 

It appears that in the Wayne Case there was a plea of guilty to 
the indictment, and the défendant was sentenced to three years on 
the first count, two years on the second count, two years on the third 
count, one year on the fourth count, and one year on the fifth count; 
the offenses charged in the counts being the same as in this, as a 
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matter of fact ît was on the same indictment. In tliîs case Andersen 
was found guilty by a jury on the first, second, and third counts, 
and not guilty on the fourth and fifth counts. Whether the fact that 
Wayne entered a plea of guilty generally and was sentenced on the 
several counts as indicated, and that Andersen, after pleading not 
guilty, was convicted by a jury on the first, second, and third counts 
specifically, makes any material différence in the cases, need not now 
be considered for the reason that my détermination of the matter is 
controlled otherwise. To justify the discharge of the petitioner hère, 
it is necessary, of course, that it should appear that the sentences im- 
posedi upon him by the court in Oregon, except upon the first count, 
were absolutely void. Nothing less would authorize action on this 
pétition. 

By section 1024 of the Revised Statutes (page 720, U. S. Comp. 
St. 1901), it is provided that : 

"Where thére are several charges against any person for the same act 
or transaction, or for two or more acts or transactions connected together, 
or for two or more acts or transactions of the same class of crimes or of- 
fenses, which niiay be properly joined, Instead of having several indict- 
ments the whole may be joined in one indictment in sejmrate counts; and 
if two or more indictments are found in such cases, the court may order 
them Consolidated." 

In Ex parte Peters (C. C.) 12 Fed. 461, which was an application 
for releaseon habeas corpus, the indictment upon which the petitioner 
enterçd. a plea of guilty upon ail the counts was as follows : The first 
count chafged the petitioner with burglary, with the breaking and 
entering ^, building used as a post office, with intent to commit lar- 
ceny, on, tjie 28th of October, 1874. The second count charged him 
with lai:ceny committed at the same time and place by stealing f rom 
the po^t ofifiice a letter containing $307.50, and the third count charged 
him with burglary at a différent time and place, and with larceny at 
a différent time and place. After the expiration of the sentence on 
the first, count, the prisoner applied to the Circuit Court, sitting in 
Missouri, for a release on the ground that his imprisonment was il- 
légal, and it was then determined that his sentence was valid at least 
for two terins of two years each, the court being of the opinion that 
thèse two distinct offenses w'ere charged, one in the first and one in 
the third count, which charged breaking andi entering two différent 
post offices on différent dates. The question as to the validity of the 
remainder of, the sentence was deferred until it should be presented 
after the expiration of four years imprisonment. The two terms of 
t^o ye4r§,,each having expired, the petitioner renewed.his applica- 
tion, which ' was heard and determined in the case referredl to. (C. 
G.) 12 Fedi 461. The vie\V of the court on this second application of 
Peters îGr a discharge will be shown by a brief extract frbm the opin- 
ion by Circuit Judge McCrary, as follows: 

"Thè effeét of this statute (§ 1024, R. S.) is to permit sèparate offenses 
of the same olass and growlng ont of the same transactions to be joined 
in one Indictment in sèparate counts, provided they are such as may 'be 
properly joined.' It makes no chance in the law as it previously existed, 
except to permit offenses i^irhlch might hâve been theretofore presented in 
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separate Indiotiiients to be presented in separate eonnts In the same indlct- 
ment and separately pmilshed. Accordlng to the great weight of authority, 
it may be regardetl an settled tbat a per.son who breaks and enters a house 
with Intent to steal therefrom. and actually steals, may be punished under 
separate indictnients for two offenses, or one, at the eleftlon of the power 
prosecuting him. 1 Bish. Crim. Law, § 1062, and cases cited." 

Section 1062 of Bishop's Criminal Law, cited above, is as follows: 

"If in the night a man breaks and enters a dvvelling honse to steal therein, 
and steals, he nmy be pnnished for two offenses or one, at tUe élection of 
the prosecuting power. An allégation simply of breakiug, eutering, and steal- 
ing States the burglary in a form which makes It single, and a conviction 
tlierefor will bar an indictraent for the larceny or burglary alone. But 
equally well a flrst count may set out breakiug and eutering with intent 
to steal, and a second may allège the larceny as a separate thing, and 
thereon the défendant may be convicted and seuteneed for both." 

The cases cited as supporting this by the assistant district attorney 
arguing the case hère are as follows : Speers v. Commonwealth, 58 
Va. 570; State v. Ilackett, 47 Minn. 425, 50 N. W. 472, 28 Am. St. 
Rep. 380; Wilson v. State, 24 Conn. 57; Josslyn v. Commonwealth, 
6 Metc. (Mass.) 236; Dodd v. State, 33 Ark. 517; People v. Devlin, 
143 Cal. 128, 76 Pac. 900; State v. Warner, 14 Ind. 572: State v. 
Ingalls, 98 lowa, 728, 68 N. W. 445 ; Territory v. Willard et al., 8 
Mont. 328, 21 Pac. 301; Gordon v. State, 71 Ala. 315; Bowen v. 
State, 106 Ala. 178. 17 South. 335; State v. Martin, 76 Mo. 337; 
Clark V. State, 59 Tex. Cr. R. 246, 128 S. W..131, 29 L. R. A. (N. 
S.) 323; State v. Hooker, 145 N. C. 581. 59 S. E. 866; People v. 
Parrow. 80 Mich. 567, 45 N. W. 514; Fielder v. State, 40 Tex. Cr. 
R. 184, 49 S. W. 376; Sharp v. State, 61 Neb. 187, 85 N. W. 38; 
Howard v. State, 8 Tex. App. 447 ; Bnrton v. United States, 202 U. 
S. 344, 26 Sup. Ct. 688, 50 h. Ed. 1057. In the case of Burton v. 
United States the défendant was convicted and sentenced on two 
counts, one for agreeing to receive compensation and the other for 
receiving compensation. The Suprême Court in the décision cited 
alDove held that the agreement to receive and the receiving of the com- 
pensation denounced in the statute are separate and distinct offenses 
for which a défendant may be convicted and sentenced. 

In the case of Triplett v. Commonwealth, 84 Ky. 193, 1 S. W. 84, 8 
Ky. Law Rep. 67, cited in the Wayne Case, Mr. Justice Pryor, who 
wrote the opinion in that case, says he is aware that the whole weight 
of authority is adverse to bis view, but he thinks the whole reason 
and philosophy of the law, as well as justice to the accused, requires 
a différent rule. An authority cited by him is the dissenting opinion 
in Wiison v. State, 24 Conn. 70. The majority opinion in the case of 
Wilson V. State, however, was cited by the Suprême Court of the 
United States with approval and as an authority in the Burton Case. 
supra, 202 U. S. 381, 26 Sup. Ct. 688, 50 L. Ed. 1057. 

[2] It is well recognized, of course, that, where burglary and lar- 
ceny are charged in one count in the indictment, the whole being one 
transaction, when there is a gênerai conviction on the count, there 
can be a sentence only for the highest offense; that is, burglary. In 
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3 Encyclopedia of Pleading and Practice (pages 793-795) the rule is 
stated as follows: 

■ "The joinder in an indietnient contalning a count In burglary or house- 
breaklng of one or more connls charging the commission of a larceny also 
Is often availed of, and suoh practice Is well settled. And, if the bnrglary 
and larceny relate to the same transaction, tliere may be a conviction for 
both offenses on a gênerai verdict of guilty, and a sentence for both." 

Since this matter has been under advisement I hâve been handed 
a récent opinion by Judge Pollock, sitting in the District Court for 
the District of Kansas. The décision was renderd on December 16, 
1911, and probably not yet reported. In that case Charles Munson 
applied for a writ of habeas corpus against the warden of the pen- 
itentiary at Ft. Leavenworth, and the question involved was similar 
to that raised hère. The petitioner was indicted under section 5478, 
quoted above, making the "breaking or attempting to break," etc., an 
oflfense, and also, in the second count, under section 5456. In the 
opinion Judge Pollock says : 

"From the above quoted statutory provisions It will be seen the crime 
by section 5478 is not the eonimon-lavy offense of burglary, for, if petitioner 
had made the attempt to break into the post office in question witli the 
tuilawful ihtent provlded in the statute, he would hâve offended against the 
prohibition of the statute and mlght hâve been convicted thereunder, al- 
though the offense of burglary would not hâve in fact been committed. Again, 
petitioner might hâve been separately charged, tried, and convicted for the 
theft of the postage stauips under the latter provision of section 5450 (.Jolly 
V. United States, 170 V. S. 402 [18 Sup. Ct, 624. 42 L. Ed. 1085]), or under 
section 5475 above quoted. AgaIn, seetiou 1024 of the Revised Statutes 
provides separate offenses may be jointly presented and tried under one in- 
dictment If they arise out of the same transaction or are connected there- 
with. Why, then, is it not compétent for the lawmaking povper to provide 
the statutory offense of forcibly breaking or attempting to break into a 
post office with the criminal intent of committing larceny or other dépré- 
dation thereln shall constitute a separate Indepeudent crime, and the theft 
or larceny of the property of the government from such building another in- 
dependent offense, whether committed as a part of one and the same trans- 
action, as in the case at bar, or at différent and distinct times and places. 
On the question presented the authoritles are In conflict. The précise ques- 
tion hère presented vras ruled in this circuit in Ex parte Peters [C. C] 12 
Ped. 461, upholding the power of Congress to déclare the act of breaking 
into a building used as a post office, or the attempt to break thereln with 
intent to commit larceny or other déprédation therein, one complète and 
punishable offense, and the subséquent larceny of the property of the gov- 
ernment therefrom as a separate and distinct offense, and a conviction for 
such offenses was therein upheld. On the contrary. In Halligan, Warden v. 
Wayne, 179 Fed. 112 [102 C. C. A. 410], the Circuit Court of Appeals for the 
Ninth Circuit ruled, whlle a défendant might be tried for the breaking into 
a post office building with the criminal intent or for the subséquent theft 
or larceny of property of the government therefrom, the offender could not 
be punished for both. It belng there held the subséquent theft or larceny 
merged in the former offense. Whatever may hâve been the rule at the 
common law, where the crime of burglary and larceny, as those terms were 
deflned at the common law, arose out of the same transaction as to the 
vcerger of the larceny in the offense of burglary, I am of the opinion it was 
compétent for Congress to déclare the act of breaking or attempting to 
break into a building used as a post office with intent to commit larceny 
thereln a complète and punishable statutory crime, and that it was further 
compétent for the lawmaking power to déclare if after such breaking oc- 
curred, although a part of the same transaction, the offender should from 
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sald building steal and carry away property of the government, that the 
latter act should constitute a separate independent statutory crime, and 
ti\at l)oth such statutory offenses niay be chnrsed in and punlshed under 
one indietment in separate couiits, as was don'.' lu tlils case. As tending 
to support the conclusion hère reached, see United States v. Williams [D. C] 
57 Fed. 201 : United States r. Yennle et al. [D. C.l 74 Fed. 221 ; Horenson v. 
United States, 168 Fed. 7&5 [94 C. C. A. 1811; State v. Barker. G4 Mo. 282. 
1 am of the opinion the true rule is stated lu I{apal.ie on Larceiiy and Kiu- 
dred Offenses, § 851, p. 412, where It is said: 'A count for Iturglary and 
one for grand larceny may be joined lu the same indietment. If (tne felo- 
niously enter a house in the nighttlnie with intent to steal, he is guilty 
of burglary, though he does not accomplish the theft. If he aceouiplishes the 
theft, he is gullty of a further offense, and may be subject to be indicted 
and punished for both burglary and larceny, and may he charged with the 
two offenses separately or jointly in différent eounts in the same indietment. 
And a person charged and convicted of both offenses growing out of tlie 
same transaction is not entitled to be released on habeas corpus upon the 
ground that his sentence was illégal and void in whole or in part.' In rea- 
son, the foregoing text must be the true rule, for should It be held, whenever 
the larceny of goods followed as a part of one transaction the breaking into 
a building with intent to. steal the larceny should merge into the burglary, 
there would be no inducement on the part of the offender to stop short of 
commltting both the offense of burglary and larceny. The considération of 
this case bas involved alone the proposition presented by the pétition in 
this case as above stated. There has been no attempt to conslder or dé- 
termine any other question in the case for that none other is presented." 

My view of the matter, gathered from the authorities, is that if 
there is a charge of burglary and larceny in a single count in an in- 
dietment, and there be a gênerai verdict of guilty on such count, the 
court can only impose one sentence, and cannot sentence for both ; 
but if burglary be charged in one count in an indietment and larceny, 
even though committed on the same day, and even though committed 
at the time of the breaking and entering, be charged in another count 
and there is a verdict of guilty on both eounts, and wdiere either of- 
fense would be complète without the necessity of proving the other 
(certainly where it is not necessary to prove even an ingrédient of the 
other), then there may be a separate sentence on each count. Apply- 
ing this rule to the présent case, it results that the sentence on the 
second count was rightfully imposed and is not illégal and void. 

The question as to the sentence on the third count in the indietment 
need not now be considered, and will not be proper for considération 
under habeas corpus until the sentences imposed on the first and sec- 
ond eounts, with the allowance for good behavior, if any should be 
given, shall bave expired. 

[3] The question is submitted by counsel for petitioner hère as to 
whether the refusai of a writ of certiorari by the Suprême Court of 
the United States in the Wayne Case, 218 U. S. 680, 31 Sup. Ct. 227, 
54 L. Ed. 1207, does not amount to an affirmance of the décision of the 
Circuit Court of Appeals in that case. That can hardly be true under 
the rule adopted by the Suprême Court construing section 6 of the act 
of March 3, 1891 (26 Stat. at Large, 828 [U. S. Comp. St. 1901, 
p. 550]). The power to issue the writ of certiorari is entirely in the 
discrétion of the court, and référence to a few décisions of the court 
clearly shows how that court regards its right and power under the 
statute. 
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In the case of Field v. United States, 205 U. S. 292, 27 Sup. C(. 
543, 51 L. Ed. 807, the Suprême Court held as follows: 

"While under section 6 of the Court of Appeals act of 1801 (26 Stat. 
828) à certiorari can only be issùed wlien a wrlt of error canuot lie, it will 
not be Issued merely because the wrlt of error will iiot lie: but only where 
the case Is one of gravity. where there is eonflict between décisions of state 
and fédéral courts, or between those o( fédéral courts of différent circuits, 
or something affectlng the relations of this, nation to foreign nations, or of 
gênerai Interest to the public." 

In United States v. Rimer, 220 U. S. 547, 31 Sup. Ct. 596, 55 L.. 
Ed. 578, decided May 15, 1911, the. court held : 

"When certiorari is grantèd on the basis that the décision below involved 
principles of far reaching effect and overthrew settled administrative con- 
struction, and It appears on the argument that the décision does not deal 
with Buch principles or hâve such efCect, and that the action of the court 
lielow was not, elther as to itè eharacter or importance, within the scope of 
the grant of power given by the judiciary act of 1891 to revlew by certiorari,. 
the writ will be disniissed." 

In the opinion in this case, Mr. Chief Justice White, delivering the 
opinion of the court, says : 

"Al'ter giving the niatter most careful considération because of the précè- 
dent at^ tQ future cases which must arise from the action we take in this, 
we bave concluded that. under the conditions which we bave stated, our 
dutv is not to pass ui>on the merits of the case, bnt to dismlss the writ of 
certiorari.^' 220 U. S. 548, 31 Sup. Ct. 597 (.55 L. Ed. 578). 

In the case of Forsyth v. Hammond, 166 U. S. 506, 17 Sup. Ct. 665, 
41 L. Ed. 1095, the Suprême Court held: 

"Under the judiciary act of March 3, 1801 (chapter 517), the power of 
this court in certiorari extends to every case pendlng in the Circuit Courts 
of Apiïeals, and may be exercised at any time durlng such pendency, pro- 
vided the case is one which, but for this provision of the statute, would be 
linally detarmiued in that court. Whlle this power is coextensiye with ail 
possible nec^ssities, and suflicient to secure to this court a final control o'ver 
the litigation in ail the courts bf àppeal, It is a power which will be sparing- 
ly exercised, and, only when the circumstaiices of the case satlsfy this court 
that thé importance of the question involved, the necessity of avoiding eon- 
flict between two or more courts of appeal, or between courts of appeal anfl 
(be cOjUrts of a state, or some matter affectlng the interests ofthei nation, 
iii it^' Internai or external relatlbns, demands such exercise." 

To the saniie effect, see In re Woods, 143 U. S. 202, 12 Sup. Ct. 
417, 36 L. Ed. 125 ; American Construction Co. v. Jaclcsonville, 
Tampa & Key West Ry. Co., 148 U. S. 372, 13 Sup. Ct: 158, Z7 L-. 
Ed. 486. ■ ; ' ■ 

In United States v. Rimer, supra, in which the Suprerrie Court, 
having granted the writ, thereafter dismissed it because thé case "nei- 
ther from its eharacter nor importance was within the stope of the 
grant of power to review by certiorari," the court in concluding the 
opinion sitates: 

'"l^nder the' Coilditlons which we hâve stated, our duty is not to pass upon 
the merits of the case, but tO' dismiss the writ of certiorari." 

Thèse,,, déCjî,çions seem to show clearly that the déniai of the writ 
of certiorari does not necessarily mean the affirmance of the judg- 
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ment of the court below. It simply indicates that it is not a case 
which in the opinion of the Suprême Court is of such importance as 
to justify the allowance of the writ and a full hearing on the case 
submitted. 

By consent this matter has been heard on application for the issu- 
ance of the writ of habeas corpus, and the court, being of the opin- 
ion that, if the writ issue, no relief could be granted thereunder, the 
proper course is to deny the writ (Ex parte Terry, 128 U. S. 289, 9 
Sup. Gt n, 32 Iv. Ed. 405), it is therefore ordered that the applica- 
tion for writ of habeas corpus be, and the same is hereby, denied. 



FINANCE COMPANY OF PENNSYLVANIA v. NEW JERSET SHORT 
LINB R. CO. et al. 

SAME V. TRENTON & N. B. R. CO. et al. 

(District Court, D. New Jersey. February 29, 1912.) ' 

1. COEPOEATIONS (| 461*) — POWERS— LOANINQ MONET. 

The certiflcate of incorporation of a holding company authorlzed U 
to promote and asslst flnaneially or otherwise companles or associationa 
engagea in tbe construction of railroads, to ald In any manner any cor- 
poration of whlcli any stocli or bonds or securlties or évidence of in- 
debtedness were held by tlie corporation, to do any acts designed to pro- 
tect, préserve, improve, or enhance tlie value of any siiclt stock, bonds, 
or securlties or évidence of indebtedness. Kelô, to authorize the corpo- 
ration to advance a part of the proceeds of Its own bonds to operating 
companles vphose stock It controUed to enable them to meet interest ob- 
ligations on thelr bonds. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. S 1814; Dec. 
Dig. § 461.*] 

2. CORPOBATIONS (§ 478*) HOLDINO COMPANY—BoNDS— COLLATERAL MORT- 

GAQE— Application of Proceeds— "Company." 

A holding corporation eontrolUng the stock of certain rallroad com- 
panles executed a collatéral trust deed to secure bonds issued by it, 
VFhich deed provlded that the proceeds of the bonds should be used, not 
only to make purehases of stock of rallroad companles, and for better- 
ments, Improvements, and extensions of their propertles, but for other 
purposes "of Company." The deed also indicated that the operating com- 
panles had an existlng bonded indebtedness, and a further provision 
deallng wlth the voting power of their stocks pledged to the trustée to 
secure the holding eompany's bonds provlded that such power should not 
be exercised to increase the capital stock of such companles, or to create 
any but current obligations in addition to the above, and authorlzed 
bonded Indebtedness of the operating companles, except in the instances 
speclfled. llelâ., that the "compauy" referred to in the quoted clause 
was the holding company, and that the provisions of the trust mortgage 
were sufficlent to authorize the latter to loan the proceeds of its bonds 
to the operating companles to enable them to pay Interest coupons on 
their bonded indebtedness. 

[Ed. Note. — For other cases, see Corporations, Dec. Dig. i 478.» 

If'or other définitions, see Words and Phrases, vol. 2, pp. 1347-1350.] 

In Equity. Bill by the Finance Company of Pennsylvania against 
the Trenton & New Brunswick Rallroad Company and others, and 
against the New Jersey Short Line Rallroad Company and others. 

•For otber casta sea lame toplc & S nvmbeb in Dec. & Am. Diga. 1907 to date. Se Rep'r IndezM 
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On pétition of J. Kearny Rice, receiver of tlie New York & Phil- 
adelphja Company, to hâve turned over to him moneys retained by 
a master from the proceeds of the sale of the mortgaged prem- 
ises belonging to the défendant corporations as the distributive shares 
on certain bonds held by WilHam A. Stern, Isaac H. Silverman, and 
the corporation of Stern & Silverman, on the ground that the in- 
dividuals as officers and directors of the New York & Philadel- 
phia Ctompany diverted the moneys of the company to the pay- 
ment of interest coupons of the bonds, which coupons by the terms 
of the mortgage foreclosed were a prior lien to the principal of 
the bonds. Pétition dismissed. 
See, also, 189 Fed. 282. 

Alan H. Strong, for petitioner. 
David Wallerstein, for respondents. 

RELLSTAB, District Judge. [1] The question raised hère is 
the same as that attempted to be raised in thèse causes on the pé- 
tition of the Guaranty Trust Company of New York. The présent 
pétition is filed because it was there held that no one but the receiver 
of the New York & Philadelphia Company could raise the question 
presented by such pétition. Finance Company of Pa. v. New Jersey 
Short Line R. Company (C. C.) 183 Fed. 830. 

The receiver (présent petitioner) bases his alleged equity on the 
same state of facts brought up by the former pétition. As thèse, as 
well as the alleged equity, appear in the reported case, no further 
référence thereto will be made herein than is necessary to présent 
the précise question the détermination of which I find to be dis- 
positive of the case. 

The petitioner contends that the act of the directors of the New York 
& Philadelphia Company (hereinafter called the "Holding Company") 
dominated by the respondents Wm. A. Stern and Isaac H. Silverman 
in loaning the moneys in question to the New Jersey Short Line Rail- 
road Company and the Trenton & New Brunswick Railroad Company, 
respectively (hereinafter called the "Operating Companies"), was 
ultra vires. The Holding Company was the owner of the stocks of 
the Operating Companies, and which stocks were pledged by a col- 
latéral trust deed to the Guaranty Trust Company of New York 
(hereinafter called the "Trustée") as security for the payment of 
the Holding Company's bonds. The moneys thus loaned were part 
of the proceeds of the bonds of such Holding Company, and were ad- 
vanced to the Operating Companies to enable them to meet the 
interest obligations on their bonds. The charge of ultra vires is not 
directed to the lack of législative powers in the Holding Company, 
as article 3, §§ 4 and 5, of the certificate of incorporation of such 
company, amply authorize the making of loans of the kind in 
question. 

Thèse sections, so far as necessary to be reproduced hère, are as 
foUows: . 

"Sec. 4. To promote and assist flnanclally or otherwlse companies or asso- 
ciations engagea in tlie construction of railroads, street railwàys. * * ♦ 

"Sec. 5. To ald in any inan^ier aay other corporation of whiçli any stock 
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or bonds,, or securities or évidences of Indebtedness are held by tliis corpora- 
tion ; ïo do any acts deslgned to protect, préserve, improve or enhaiiee the 
value of any such stock, bonds or securities or évidences of indebtedness. 

* * * " 

[2] The assertion of lack of power to make such loans is based 
on the limitations contained in suçh collatéral trust deed. 

Article 1, §§ 5 and 6, of this deed, are said to contain the limi- 
tations that prohibit the making of such loans, and thèse sections 
with section 5 of article 3 are the pertinent provisions to be consid- 
ered in determining the question thus raised. Thèse sections are as 
follows : 

Article 1, § 5: 

"Trustée shall forthwith certify and dellver two hundred and forty-three 
tbousand five hundred dollars (?243,500), at par, of the said bonds, to tUe 
treasurer of eompany ; and conipany covenants and agrées that the proeeeds 
of the said bonds shall be used by conipany in the purchase of the stocks 
of said Camdeu & Trenton Railway Company, or other purposes of eompany.'' 

"Sec. 6. From time to time hereafter Trustée shall certify and deliver to 
the treasurer of eompany addltional bonds hereby secured as called for by a 
resolution of the board of directors of eompany, provided that Trustée shall 
hâve and hold hereunder twenty-seven hundred and fifty dollars at par of 
the stock of said Camden & Trenton Railway Company or of said Trenton 
& New Brunsvi'lck Railroad Company or of said New .Jersey Short Line Rail- 
road Company, or of any two or ail of said companies for each one tbou- 
sand dollars of bonds hereby secured at any time certifled by Trustée and 
outstanding, and eompany covenants and agrées that the proeeeds of said 
addltional bonds shall be used for betterments, improvements and extensions 
of the properties, the stocks of which are covered by this deed of trust, and 
for the other purposes of eompany, but not for the purchase of stock of 
said New .Tersey Short Line Railroad Company or of said Camden & Tren- 
ton Railway Company." 

Article 3: 

"Sec. 5. The voting power of any of the shares of the said tliree compa- 
nies, held by Trustée hereunder, the stock of which, in wUole or in part, 
sball be transferred to Trustée hereunder, shall never at any time, during 
the continuance of this indeuture, either by aflirmative vote or liy abstaiu- 
ing from voting, be so exercised as to authorize, permit, sanction or concur 
in, or to confer upon the directors of any of said companies by any amend- 
ment of the by-laws thereof, or otherwise howsoever, the rizht, power or au- 
thority to authorize, permit, sanction or concur in, the increase of the cap- 
ital stock of any of said companies beyond the amounts now authorized to 
be issued by the three said companies respectively, except for the purpose 
hereinafter set ont for which the bonded indebtedness of the companies may 
be increased. 

"The voting power of any of the said shares held by Trustée hereunder, 
the stock of which in whole or in part shall be transferred to Trustée here- 
under, shall never at any time, during the continuance of this indenture, ei- 
ther by affirmative vote or by abstaining from voting, be so exercised as to 
authorize, permit, sanction or concur in, or to conter upon the directors of 
any of said companies by any amendment of the by-laws thereof, or other- 
wise howsoever, the right, power or authority to authorize, permit, sanction 
or concur in, the création of any obligations (other than current obligations) 
in addition to the présent bonded indebtedness of said companies now au- 
thorized, except for the purpose of funding, extending or retiring ail or some 
part of their présent authorized indebtedness or for new acquisitions, exten- 
sions, additions, betterments or equipments of the railroads, railways and 
properties of the said companies. the construction of addltional railroad or 
railways, or the acquisition thereof by lease or otherwise, or of addltional 
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property at a. f air value not exceeding cost to the said companîes ; provlded 
that by the term 'présent bonded Indebtedness of sald companîes now au- 
thorlzed,' used hereln. Is nieant the fuir authorlzed bonded indebtedness of 
the Trenton & New Brunswick Eallroad Company, to wlt: the sum of one 
million dollars ($1,000,000)— the full authorlzed indebtedness of the Camden 
& Trenton Rallway Company— to wlt: the sum of one million seven hundred 
and flfty thousand dollars; ($1,750,000) — and one million seven hundred and 
fifty thousand dollars ($1,750,000) of the présent authorlzed indebtedness of 
the New Jersey Short Line Eallroad Company, and the sald three companîes 
may issue thelr bonds to tlie amounts just stated for the purposes and un- 
der the termg provlded for In the mortgages securing the same; and pro- 
vided further, that company may lend moneys to any of the said companies 
(any part of the stock of which is pledged liereuuder) upon condition that 
Company shall take from the borrower an obligation for the repayment of 
the moneys so lent and shall asslgn said obligation to Trustée as further 
security hersunder, but in case said obligation is paid while Company is not 
in default hereunder, then company shall be entltled to collect and retain 
any and ail sums due under said obligation." 

It will be noted that in both sections 5 and 6 of article 1 the pro- 
ceeds of such bonds were to be used by the Holding Company, not 
only to make the purchase specified in section 5 and t*ne "betterments. 
improvements and extensions" of the Operating Companîes' prop- 
erties specifiçd in section 6, but for the "other purposes of com- 
pany." 

The petitioner contends that thèse "other purposes" "must be con- 
fmed to purposes of the mortgagor (Holding) company, which do not 
concern the subsidiary companies." But this manifestly is a too nar- 
row construction of this phrase. "Company," as used in such trust 
deed, undoubtedly means the Holding Company ; but the purposes of 
such company, other than those that concern the subsidiary com- 
panies, would be fevv and trivial, and not of such a character, in the 
absence of a clear and unambiguous déclaration that such was the 
purpose, as to justify the conclusion that they, and they alone, were 
in mind when, after making spécifie mention of some of the purposes, 
the parties used the gênerai direction, and for "other purposes of 
company." The doctrine of ejusdem generis — same kind or species — 
invoked by petitioner, does not require such narrow construction. 
The use to which thèse moneys were put, maintaining the crédit of 
the Operating Companies, by rendering them financial aid, belong 
to the genus of those specifically enumerated. The purposes of the 
Holding Company were not confined to the purchasing of the stocks 
of the Operating Companies, or to advancing them moneys to make 
betterments, improvements, and extensions of the properties of such 
companies, but also, as we hâve seen by the excerpts of the charter 
powers, "to do any acts destgned to protect, préserve, imprové, or 
enhance the value of any such stock." Article 3, § 6, supra, bears 
witness to the fact that the Operating Companies had an existing 
bonded indebtedness. What greater act of protection and préser- 
vation of the value of its stock holdings could this Holding Company 
perform than advancing moneys to the Operating Companies to pre- 
vent them from defaulting in the payment of the interest coupons as 
they matured? 
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The assets of this Holding Company, and the only pledge for the 
payment of its bonds, were the stocks— the equity of rédemption 
of the properties of the Operating Companies — precarious assets at 
best, and which would be absolutely worthless for both ovvner and 
pledgee if the right to advance moneys to tide thé Operating Com- 
panies over the period of their inabiUty to meet their interest ob- 
ligations should be lacking. 

The power of the Holding Company to make the loans in ques- 
tion, however, does not rest upon the ascertainment of the true mean- 
ing of this phrase, "other purposes of company." It was expressly 
empowered to make such loans by the concluding proviso of section 
5, art. 3, of the trust deed. This section, to which the proviso was 
added, dealt with the voting power of the pledged stocks, with the 
purpose of preventing the impairment of such securities, and pro- 
vided that such power should not be exercised to increase the capi- 
tal stock of such companies, or to create any (other than current) 
obligations in addition to the then authorized bonded indebtedness of 
the Operating Companies, except in the instances therein specified. 
The proviso, however, had no relation to such voting power, which 
manifestly could be exercised only at the meeting of the stockholders 
of the Operating Companies, and did not serve the purpose usually 
found in provisos, viz., limiting the scope of the generality of lan- 
guage previously used. On the contrary, it relates to temporary 
(current) rather than permanent indebtedness; and it is not a re- 
straint upon a gênerai power dealt with by the section or its other 
proviso, but an express authorization for the making of loans by 
the Holding Company to the Operating Companies. 

The loans for the payment of interest coupons attacked herein are 
within both the exception contained in the main body of such sec- 
tion, viz. "(other than current obligation)," and the added power of 
such proviso. Such power is consonant with the incorporated ob- 
jects of the Holding Company and its referred-to charter powers, 
is consistent with the construction hère given to such gênerai au- 
thorization, "other purposes of company," and in furtherance of the 
comanifest scheme of the trust deed, viz., that the trustée should hold 
the assets of the Holding Company which it obtained by the use of 
thé monéys derived from its bonds unimpaired by its acts; for it 
required the taking of "an obligation for the repayment of the mon- 
eys se lent" and the assignment thereof "to Trustée as further se- 
curity hereunder." The tacking on of this proviso to the section in 
question rather than making it an independent section is inapt ; but 
its position cannot control its évident meaning and purpose. As the 
lack of power to advance the moneys in question is basic of the al- 
leged equities raised by the petitioner, and as such powers exist, it 
is not necessary to consider the other matters raised in the case. 

The pétition is dismissed. 
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FIDELITY & DEPOSIT GO. OF MAEYtAND v. WASHINGTON LIFH 
INS. CO. OF NÇW ÏORK. 

(District Court, D. Maryland. February 7, 1912.) 

1. Insueance (§ &i*)— Agekcy Contbaçi— Construction— Commissions— Ee- 

NEWAL PbEMIUMS. 

Where an Insurance agent's contract for services under the gênerai 
agent provlded that he should dévote ail of hls tlme to the business, 
and should recelve commissions vrhich would accrue only as premiums 
were paid, and only durlng the continuance of the agreeinent, that on 
tlie terminatlon or volùntary surrender of the agency ail commissions 
should cease, and that either party œlght tèrminate the a^eement by 
giving the ofher notice in writing, etc., and when preminms were not 
: collected by the agent the cost of coJlecting should be dedueted from 
the, commissions, neither the agent nor hls assignée could, recover epm- 
nilssipns on renewal premiums paid affer the termîiiàtlOn 6f the con- 
tract, regardless of the faet that aftér siich terminatlon stâtements show- 
ing renewal premiums were sent to the agent by mistake of some of 
the Insurance company's employés, \vithout auy direction on the part of 
its offlcers. , . , ■ 

[Ed. Note.— For other cases, see Insurance, Cent. Dig. §| 111-114 ; Dec. 
Dig. § 84.*] 

2. CosTOMS AND Usages (§ 17*) — Contkact— Instruction— Commissions. 

AVhere an Insurance agent's côntra'dt provlded for payment of commis-' 
sions to accrue oiily as preiniunis were paid; and that on the termina- 
tlon or volùntary surrender of the agency ail commission» should cease, 
évidence of a cnstom amoug Insi^raiice companles and Insurance meu 
that tlie \yord "commissions," when' used aloue, did not Includé com- 
missions on renewal premiums, was inadmissible. -■ 

[EU. Note:— For otlïér cases, see Customs and Usages, Cent. Dig. § 34; 
Dec. Dig. § 17 ;* Evidence, Cent. Dig. §§ 1M5.-1952,] 

In Equity. Action by, the Fideljty,.&,DepoSit Company of Mary- 
land against the Washington Life Insurance Company of New York. 
Judgment for défendant. 

Henry WilHams, for complainant. --" 

Francis B. James and Charles M. Leslie and Randolph Barton, for 
défendant. 

ROSE, District Judge. ' The respondent is the Washington Life In- 
surance Company. It is a New York corporation. It will be called 
the Company. A Dr. Skiriner was its gênerai agent for the state of 
Ohio. As such he made a writteh contract with one Benckenstein. 
The contract was approved by the Company. Eor the purposes of 
this case it will be held to hâve been a contract of the Company. - By 
it Benckenstein became -ah agent of the Company. At the time this 
suit was brought he was a citizen of Ohio. He will bespoken of as 
the Agent. The complainant is the Fidelity & Deposit Company. It 
is a Maryland corporation. The Agent has'àssigned ail his rights. 
under the contract to it. It stands in his shoes. If he eould main- 
tain this suit, it can. If he might not, neither may it. The case will 
be discussed as if the dispute were between the Agent and the Com- 
pany. 

•For other cases see samo topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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On June 27, 1901, lie resigned as agent of the Company. It is ad- 
mitted that while agent he was by his contract entitled to certain com- 
missions upon renewal premiums paid to the Company upon policies 
originally procured for it by him. He says he is entitled to commis- 
sions on such renewal premiums as hâve fallen due and been paid to 
the Company since his résignation. It says he is not. The bill in the 
présent case prays an accounting for such commissions. Whether he 
was or was not entitled to them is the sole issue. Other défenses were 
raised by the pleadings. At the hearing the Company did not insist 
on any of them. 

[1] The contract of agency is dated February 5, 1899. It is made 
on one of the Company's printed blanks. By it the Agent undertook 
to procure applications for life insurance, to collect and pay over 
premiums when collected, and to otherwise perform such duties in 
connection with the business of such agency as might be required of 
him by the Company. He was to dévote his entire time to the business 
of the agency. His compensation was to be in the form of commis- 
sions. The contract contained a schedule of such commissions. The 
schedule was divided into fourteen heads. Twelve of them dealt with 
fîrst premiums; two of them, with renewals. It is unnecessary to 
quote thèse items of the schedule. By their terms he was to receive 
on certain kinds of policies a commission of 5 per cent, on renewal 
premiums of the second and nine subséquent years, and no longer. 
On other classes of policies the commission was to be paid for a shorter 
time. On some of them the commission was to be as much as 7 per 
cent. None of thèse figures are at présent material. If he is entitled 
to commissions on renewal premiums paid after he ceased to be agent, 
he has a right to an accounting. The amount due him can then be 
ascertained. The agreement expressly provided that: 

"Commissions shall accrue only as the premiums are paid, * • » and 
only duriiig the continuance of the agreement." "Upon the tennination or 
voluntary surrender of the agency, * * * ail commissions under this 
contract shall cease. Either party hereto may terminale this agreement 
by glving to the other party notice in writlng. * * * The Company may 
at any time for good and sullicient cause terminale the agreement." 

The authorities are overwhelming that such provisions, standing 
alone, deprive an agent of any right to commissions on renewal pre- 
miums paid after the termination of his agency. Stagg v. Insurance 
Co., 10 Wall. 589, 19 L. Ed. 1038 ; Heyn v. New York Life Ins. Co., 
118 App. Div. 194, 103 N. Y. Supp. 20; Burleson v. Northwestern 
Mut. Ins. Co., 86 Cal. 342, 24 Pac. 1064; Phœnix Mut. Life Ins. Co. 
V. Holloway, 51 Conn. 310, 50 Am. Rep. 21 ; Mutual Benefit Life 
Ins. Co. V. Charles, 17 Fed. Cas. 1073; Park v. Piedmont Co., 48 
Ga. 605; Spaulding v. N. Y. Life Ins. Co., 61 Me. 329; Jacobson v. 
Connecticut Mut. Life Ins. Co., 61 Minn. 330, 63 N. W. 740; Scott 
V. Travelers' Ins. Co., 103 Md. 69, 63 Atl. 377; Chase v. N. Y. Life 
Ins. Ce, 188 Mass. 271, 74 N. E. 325; 2 May on Insurance, 576; 
Mills V. Union Central Life Ins. Co., V Miss. 327^ 28 South. 954, 
78 Am. St. Rep. 522; King v. Raleigh, 100 Mo. App. 1, 70 S. W. 
251 (1902); North Carolina Ins. Co. v. Williams, 91 N. C. 69, 49 
Am. Rep. 637; Ballard v. Insurance Co., 119 N. C. 187, 25 S. E- 
193 F.— 33 
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956; Shaw v. Home Life Ins. Co., 49 N. Y. 681 ; 22 Cyc. 1444; But- 
ler V. N. Y. Life Ins. Co., 45 Wash. 141, 87 Pac. 1119; Moses v. 
Union Central Life Ins. Co., 4 Wkly. Law Bul. 214; Trimble v. 
Corin. Mût. Life Ins. Go., 13 Wkly. Law Bul. 109 (Cin. Sup. Ct., 1885). 

[2] The Agent has tried to show that by the custom of insurance 
companies and insurance men the word "commissions," when used 
alone, does not include commissions upon renewal premiums. The 
Cdrhpany says that such évidence is inadmissible. That which has 
been given, if it were admissible, falls short of proving a gênerai cus- 
tom. Such évidence cannot be received. Partridge v. Insurance Co., 
15 Wall. 579, 21 L. Ed. 229; Park v. Piedmont Co., 48 Ga. 605. 

The Agent says that the terms of the agreement above quoted do 
not stand alone. He points out that it also says : 

"When premiums upon poUeies of the agent are not coUected by him, the 
cost of collecting such premiums shall be deducted from the commissions 
to be allowed thereon." 

He argues that this shows that the agent was not expected to col- 
lect ail renewal premiums. He contends that the agreement there- 
fore contemplâtes that the agent shall be entitled to commissions upon 
renewal premiums paid after he shall hâve ceased to be agent. That 
does not follow. Ordinarily, even while agent, he would not collect 
renewal premiums. They would, as a rule, be paid to the Company 
or to one of its gênerai agents, Moreover, the agreement goes on to 
say: 

"The commissions on renewal premiums as above, less the cost of collec- 
tion, subject to the stipulations and limitations hereln contained, shall be 
paid to the said agent for stipulated years, and no longer, provlded he shall 
hâve wrltten under this contract not less than $150,000 of insurance within 
one year from the date of this contract on which flrst year's premiums hâve 
been paid to said Company, and provlded he shall continue to act only as 
agent for the said Company." 

He contends that this language is ambiguous. The agreement was 
prepared by the Company. He invokes the rule that ambiguous 
phrases shall be construed most strongly against the party who lises 
them. The sentence might doubtless be differently worded; but it 
does not seem to raise even an implication that the express language 
of other portions of the contract already quoted are not to be held 
applicable tO commissions on renewals. Much less does it say that 
commissions are to be paid on renewal premiums received by the Com- 
pany after the agency has come to an end. 

In New York it is held that, when an agency contract says nothing 
as to what shall happen after the termination of the agency, the agent 
is entitled to commissions on renewals thereafter paid. Hercules Mu- 
tual Life Ins. Co. v. Brinker, 77 N. Y. 435; Heyn v. New York Mu- 
tual Life Ins. Ce, supra. An examinatiôn of the many cases already 
cited will show that the gênerai rule of law is to the contrary. 

There are a number of cases which hold that where the company,^ 
without having the right to terminate the contract, does terminate it^ 
or otherwise break it, the agent may be entitled to commissions on re- 
newals for the unexpired portion of the contract. Wells v. National 
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Life Ass'n, 99 Fed. 222, 39 C. C. A. 476, 53 L. R. A. 33 (C. C. A. 
5) ; Newcomb v. Impérial Life Ins. Co., 51 Fed. 725 (Cir. Ct, East. 
Dist. Mo.); ^tna Life Ins. Co. v. Nexsen, 84 Ind. 347, 43 Am. Rep. 
91 (1882). Thèse authorities are not in any wise in conflict with those 
which hold that the right to commissions ceases when the agency right- 
fully ends. They simply hold that if the company, vvithout having 
the right to do se, ends the agency, it must make good the loss thereby 
occasioned to the agent. 

In the light of the authorities there is nothing on the face of the 
contract between the Company and the Agent to suggest that he vvas 
to hâve any commissions on renewal premiums received by the Com- 
pany after he had voluntarily withdrawn from its service. It is 
plainly said that he was not to hâve them. The Agent says, however, 
that the parties themselves best knew what they meant by the words 
they used. He bas produced 31 monthly statements sent him by the 
Company or its gênerai agent on its blanks. Thèse statements cover 
the period from June, 1901, to December, 1903, inclusive. On each of 
them, except the first, he is créditée! with commissions on renewal 
premiums paid after he ceased to be agent. No money was ever paid 
him in conséquence of thèse statements, nor does it appear that thèse 
statements show any to be due him. By the terms of his contract the 
Company or its gênerai agent advanced him $60 a week. This ad- 
vance was to be paid back by him out of his commissions. When he 
left the Company he owed it or its gênerai agent $1,093.02. The 
total amount of commissions credited to him subséquent to June, 1901, 
was $1,229.7L At the date of the last statement rendered him there 
was an apparent balance due him of $136.69; but each of the state- 
ments furnished him bore on its face the notice that the collection 
fee had not been deducted. Whether the collection fee would or 
would not hâve exceeded this balance does not appear. For 2^/^ years 
after he had left its employ the Company or some of its employés, 
by sending him thèse monthly statements, did assume that he had 
some interest in renewal premiums. 

Dr. Skinner, the Ohio gênerai agent, explains that when the Agent 
left the Company's employ he was indebted to him, as before stated, 
for $1,093.02. Dr. Skinner claims that under his contract with the 
Company he was entitled to commissions upon renewal premiums 
paid upon policies secured by his subagents, of whom the Agent was 
one; that from the amount of the gênerai agent's commissions 
was to be deducted the amount paid his subagent. After the Agent 
had resigned, he, the gênerai agent, was entitled to the full re- 
newal commissions on the policies procured by the Agent. Under 
such circumstances, instead of demanding payment of the balance of 
$1,093.02 due him by the Agent, he simply credited against that bal- 
ance such proportion of his, the gênerai agent's, renewal commissions 
as would bave been payable to the Agent, had the Agent remained 
in the service of the Company. 

If the contract between the Company and the Agent is to receive 
the construction for which the Company now contends, there was no 
reason why thèse crédits should hâve been made. The Company or 
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Its gênerai agent could hâve called upon the Agent to pay tlie bal- 
ance due by him in cash. This was not donc. There are some things 
in the record which suggest that such a demand would at the time 
hâve been futile. Apparently for some six months after the indebted- 
ness of the Agent had on the books of the gênerai agent been ex- 
tinguished, the monthly stateraents were sent because nobody hap- 
pened to think to stop sending them. This is not an altogether sat- 
isfactory explanation. It shows that somebody, acting for the Com- 
pany or its gênerai agent, had not the clear-cut view as to what the 
contract between the Company and the Agent meant which the Com- 
pany now asserts should hâve been at ail times obvions to everybody. 
On the other hand, it must be remembered that no money passed in 
conséquence of any of thèse statements. They were mère bookkeep- 
ing entries, or copies of bookkeeping entries. As such they did not 
necessarily suggest that the matter of the proper construction of the 
Agent's contract had been considered by officers of the Company of 
the rank and position entitling them to bind the Company by their 
interprétation of the contract which the Company had made. The 
construction now contended for is clearly contrary to the words used 
in it. The meaning of such words had been clearly defined by the 
courts long before the contract was made. Under such circumstances 
the Company cannot be bound to a différent interprétation by what 
was done in this case. 

I hâve treated thèse statements as in évidence. The Company says 
they are inadmissible. It objects to them because it says that the 
plain words of the contract must govern. I hâve assumed that if 
the officers of the Company, properly authorized to bind it in such 
matters, had actually united with the Agent in construing the con- 
tract, as the Agent now says that it should be construed, such con- 
struction might require serious considération. I hâve, however, held 
that there is no évidence that the statements in question ever came be- 
fore such officers. While I hâve admitted them in évidence, I hâve 
held that they were not sufficient to sustain the contention in support 
of which they were ofïered. Had the Company, through so long a 
period and at such fréquent intervais, done something which from a 
practical standpoint changed its position or that of the Agent, the 
Company might not be heard to say that what it allowed its subor- 
dinate employés to do was not binding on it ; but in point of f act 
the sending of thèse statements changed nothing. They affected no- 
body for good or ill. 

The bill must be dismissed, with costs. 
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CARDONER v. STANLEY CONSOL. MIN. & MILL. CO. (three cases). 
(Circuit Court, D. Idaho, N. D. December 8, 1»11.) 

Nos. 400-402. 

1. Mir«ES AND MiKEBALs (§ 18*)— MiNixG Cr.AiMs— Vaodiiy— Effeci' oî? Ex- 

cessive I-OCATION. 

lu tlie absence of fraud, a nuning claim in excess of the maximum 
allowed b.v law is not void, and the locator may remedy tlie defect by 
abandoniiig the excess. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. §§ 29- 
3G; Dec. Dig. § 18.*] 

2. Mines and Minerals (§ 18*) — Boundaries of Mining Claims— Disceep- 

ANOY Bbxwee.v Location Notice and Mabked Boukdaey. 

Wherfi tliere is no évidence of fraud in the location of a mining claim, 
and there is a variance bet\^'een the eall.s of the location notice and the 
boundaries of the claim as actually staked upon the ground, and the 
monuments and stakes fnily coniply with ail statutory requiretnents and 
are in place, the locator is not limited to the claim as described of rec- 
ord, uniess a subséquent locator bas knowledge of such description and 
acts thereon, but !uay claim according to the boundaries as marked. 

[Ed. Note. — For other cases, see Mines and Minerals, Cent. Dig. §§ 29- 
3G; Dec. Dig. § 18.* 

Extent and boundaries of mining chiim.s or locations, see note to 
Jones V. Wild Goose Mining & Trading Co., 101 C. C. A. 3.35.] 

In Equity. Suit by Damian Cardoner against the Stanley Con- 
solidated Mining & Milling Company. Three cases. Decrees for 
plaintiff. 

Myron A. Folsom, for plaintiff. 
Alex M. Winston, for défendant. 

niETRICH, District Judge. Thèse three cases, numbered 400, 401, 
and 402, having the same title and involving substantially the same 
controversy, hâve been submitted upon the same agreed statement of 
facts. The plaintiff is the owner of the Rattler and Jérusalem Iodes, 
the location of vvhich autedates that of three claims owned by the de- 
fendant, namely, the Panorama No. 3, the Ibex, and the Léopard 
Fraction. The Panorama No. 3 and the Ibex conflict with the Rat- 
tler, as the latter was actually located upon the ground, and to some 
extent the Léopard overlaps both the Rattler and the Jérusalem. 
The défendant bas made application for patents, and the plaintiff, 
having filed in the land office his adverse claims, brings thèse actions in 
support thereof. The questions presented arise eut of a discrepancy 
betvvreen the description contained in the location notice of the Rattler 
Iode and the boundaries of the claim as the same was actually located 
and marked upon the ground. In the notice of location the descrip- 
tion is as follows: 

"Commencing at tbis discovery post, being the center of the vein or claim, 
and upon which thls notice is posted, thence 800 feet westerly to a post 
marked west center end, thence 30O feet northerly to a post marked north- 
west corner, thence 1500 feet easterly to a post marked nortbeast corner, 
thence 300 feet southerly to a post marked east center end, thence 300 feet 

•For other cases &ee same topic & § numeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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southerly to a post niarked southeast corner, tlience 1500 feet westerly to a 
post marked southwest corner, thence 300 feet nortlierly to west center end." 

In another portion of the notice claim is made for 300 feet on 
each side of the middle of the vein and 800 feet westerly and 700 
feet easterly from the discovery shaft. The preliminary notice re- 
quired by law contained a similar description. It will thus be seen 
that the claim as set forth in the preliminary notice and in the posted 
and recorded notice of location was for a tract 600 feet . wide and 
1,500 feet long, the same in length extending 800 feet westerly and 
700 feet easterly from the discovery shaft; whereas, as the location 
was actually made upon the ground by stakes and monuments, it ex- 
tended something over 1,100 feet westerly and 400 feet easterly from 
the discovery shaft. Assuming the description found in the location 
notice to be correct, no conflict is presented; the ground in dis- 
pute being more than 800 feet westerly from the Rattler's discovery 
shaft. One of the side lines of the Rattler as located upon the ground 
is' approximately 1,650 feet long, 150 feet in excess of the maximum 
allowed by law. . It is contended by défendant that the location of 
the Rattler is invalid, first, because of this excessive length; and, 
second, because of the variance between the description in the notice 
and the lines as actually marked upon the ground. And it is further 
urged that, if the claim is not held to be wholly invalid, the plaintiff 
must at least be limited to the ground described in the location notice. 
The évidence is wholly insufficient to warrant a fînding of fraud up- 
on the part of the locators of the Rattler, and, while the défendant 
speaks of "swinging" the claim 400 feet to the westward, the stipula- 
tion of facts precludes a finding to that effect. It is expressly stip- 
ulated that the claim as originally located upon the ground did not 
correspond to the claim described in the location notice. The dis- 
crepancy between the description of the notice and the actual location 
existed from the beginning. The stakes were never changed, and there 
was no "swinging" of the claim. The only évidence of fraud in mak- 
ing the location longer than that allowed by law is the simple fact 
that the claim is too long by about 150 feet on one side and less 
than that amount upon the other. But that in itself is insufficient 
upon which to base a finding of fraud. When the plaintiff caused a 
survey to be made for adverse purposes, the westerly end line was 
drawn in to^ a sufficient extent to leave the claim the statutory length. 

[1] In the absence of fraud, a claim in excess of the maximum 
allowed by law is not void, and the locator may remedy the defect by 
abandoning the excess. Jones v. Wild Goose Co. (C. C. A. 9th) 
177 Fed. 95, 101 C. C. A. 349, 29 L. R. A. (N. S.) 392; Waskev v. 
Hammer (G. C. A. 9th) 170 Fed. 31, 95 C. C. A. 305 : Zimmerman 
V. Funchion (G. C. A. 9th) 161 Fed. 859, 89 C. C. A. 53; Mcln- 
tosh V. Price (C. C. A. 9th) 121 Fed. 716, 58 C. C. A. 136; Mc- 
Elligott V. Krogh, 151 Cal. 126, 90 Pac. 823. 

[2] Thei only^ serions question presented by the stipulation, there- 
fore, is whether as against the défendant, the plaintiff may claim 
according to the stakes and monuments, or whether he shall be 
held to be bound by the description of the location notice. If the 
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défendant had seen or otherwise acquired knowledge of the con- 
tents of tlie location notice and had acted thereon, I would hâve 
no hésitation in sustaining its contention; but it is expressly stip- 
idated that neither the défendant nor any of its officers or agents 
ever saw or had any knowledge of the location notice either as 
posted or recorded, and they were not aware of the contents thereof. 
Représentatives of the défendant company went upon the ground at 
the time its claims were located, but only one of the Rattler stakes 
was found, and the inscription upon that was illegible. It is stipulated 
that they made diligent search to find out whether the ground had 
been previously located, but were unable to find any stakes except the 
one already referred to; and thereupon the défendant located its 
claims in good faith and with the belief that the ground located was 
vacant, unoccupied minerai land of the United States. If this were 
ail the stipulation, such facts would clearly warrant a finding that 
there were no stakes upon the ground other than the one referred to, 
but there is the further stipulated concrète fact that at the very time 
the search was made and the defendant's claims located the Rattler 
stakes were ail in place and were of the size and character required 
by law. 

Défendant confidently relies upon the rule laid down in Flynn Group 
v. Murphy, 18 Idaho, 266, 109 Pac. 851, 138 Am. St. Rep. 201, where, 
in case of a similar discrepancy between the calls of the location no- 
tice and the stakes on the ground, it was held that the location 
notice controUed, and the locators were limited to the surface area 
therein described. But in that case it appears that the adverse claim- 
ant had knowledge of the contents of the notice. The reason is not 
apparent why a claimant should be confined to an erroneous de- 
scription in his notice in a case where nobody has knowledge 
thereof and hence has not been misled thereby. The rule followed in 
the Flynn Group Case involves at least some of the éléments of 
estoppel. It is entirely proper that one who by posting and filing his 
notice announces to the world the extent of his claim should, where 
others hâve acted thereon, be confined to the claim so made. But 
hère the error in the location notice misled no one, and the défendant 
was not prejudiced thereby. While it is stipulated that its repré- 
sentatives made diligent search, the fact still remains that the plain- 
tiflf's claim is now just where it was actually marked on the ground 
by lawful monuments at the time défendant made its locations. 

The rule is well settled that stakes and monuments upon the ground 
will prevail over the calls of a location notice in case of discrepancy. 
Sturtevant v. Vogel (C. C. A. 9th 1909) 167 Fed. 448, 93 C. C. A. 
84; McElvoy v. Hyman (Hallett C. C. 1885) 25 Fed. 596, 599; Book 
V. Justice Mining Co. (Hawley C. C. 1893) 58 Fed. 106, 115; Mey- 
denbauer v. Stevens (Delaney D. C. 1897) 78 Fed. 787; Smith v. 
Newell (Marshall C. C. 1898) 86 Fed. 56, 58; Meyer, C. R. M. Co. 
V. Steinfield (1905) 9 Ariz. 245, 80 Pac. 400; Upton v. Santa Rita 
(1907) 14 N. M. 96, 89 Pac. 275; Pollard v. Shively (1880) 5 Colo. 
309; Cullacott v. Cash G. M. Co. (1885) 8 Colo. 179, 6 Pac. 211. 

And this rule applies even in the case of patent descriptions. 10 
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Fed. Stat. Ann. 235 (Act. April 28, 1904, c. 1796, 33 Stat. 545 [U. S. 
Comp. St. Supp. 1909, p. 553]). 

I am inclined of the view that where, as in this case there is no 
évidence of fraud, and where there is a variance between the calls 
of the location notice and the lines of the claim as actually staked up- 
on the ground, and the monuments and stakes fully comply with ail 
statutory requirements and are in place, the locator is not limited 
to the claim as described of record, unless a subséquent locator has 
knowledge of such description and acts ther^on. This view seems 
to be in harmony with certain expressions in Sturtevant v. Vogel (C. 
C. A. 9th) 167 Fed. 448, 453, 93 C. C. A. 84, 89, where it was said: 

"ïhere Is no évidence in the case to Indlcate, and It is not claimed by 
the plalntiff in error, that he was misled by the defects in the recorded 
notice of location, or that he ever saw or heard of the location notice. In- 
deed, he testlfied that he hever saw it. In view of that fact, the case as it 
went to the jury sfood preclsèly as it would hâve stood, if no notice what- 
ever of the location had been recorded." 

For the reasons stated, it is thought that plaintifï should prevail, 
and decrees will be entered in accord with the prayers of the several 
complaints. 



THE JOSEPH W. FORDNEY et al. 

(District Court, E. D. New York. December 14, 1911.) 

Shipping (§86*) — SiNKiNO oï LiGHTEB— Négligence in Loading— Unsea- 

WDRTHINESS. I 

The sinking of a canal boat used as a lighter In discharging a cargo 
of sulphur from a steamship after she had been partlally loaded for- 
ward at nlght, she having à large opening In the forward part of her 
hull when found in the morning, helû not shown by the évidence to 
hâve been due to any négligence of the steamship or stevedores which 
rendered them liable for the loss, but probably due to her unseaworthi- 
ness for the service on aceount of her âge, which was known to her 
owner when he let her for the work. 

[Ed. Note. — For othèr cases, see Shipping, Cent. Dig. | 357; Dec. Dig. 
■ § SG.*] 

In Admiralty. Suit by Henry Bartholomew, owner of the canal 
boat C. W. Woodford, against the steamship Josefih W. Fordney and 
John J. Brady and Michael Gioe. Decreè for respôndents. 

Stephen Callaghan, for libelant. 

Convers & Kirlin (John M. Woolsey and George A. Washington, of 
counsel), for respôndents. 

CHATFIELD, District Judge., The Woodford, an old canal boat, 
had been bought by the libelant in the year 1908 for $350. Her âge 
was estimated;at from 20 to 22 years, and she was repaired soon after 
the purchase by the libelant, But thèse repairs do not seem to hâve 
remedied the conditions shown by the accident in question, which 
occurred upon the night of October 20, 1909. 

The libelant was the owner of another canal boat, and both boats 

♦For other cases see same voplc & 5 numeek in Dec.: ■& Am. Digs. X907 to date, & Rep'r Indexe» 
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had been hired for carrying a cargo of sulphur from the steamer Jo- 
seph W. Fordney, which was moored at a dock in the Erie Basin, and 
froni which the respondents Brady and Gioe were lightering the cargo 
of sulphur, with the use of the steamer's winches. A number of boats 
were loaded during the afternoon of October 20th, and aniong them 
the Tyler, upon which the Hbelant himself acted as captain. The steve- 
dores ran the sulpliur from chutes projecting out of a bridge at the 
level of the steamer's deck. 'Phe sulphur was carried in wheelbar- 
rows, poured into hoppers, and then let down through thèse chutes by 
slides operated by a nian at the hopper. The sulphur was directed into 
the hatch of the canal boat some 20 feet below by turning the chutes 
as might be necessary. The canal boat moved back and forth to bring 
the various hatches under the chute. 

The Hbelant claims that at about 10:45 p. m. he had gone upon 
the Woodford, which was then to be taken under the chutes (the 
work being donc by electric light from the dock not far away), and 
that he forbade the stevedores to load the Woodford that night; that 
he was then assaulted, his life threatened; and (the tow line with 
which he was pulling the Woodford into position having been forci- 
bly taken away from him by the foreman of the stevedores) that he 
proceeded to shore and to his other boat, where he remained until 
the following morning. His daughters, who had been theretofore 
sleeping upon the Woodford, left the boat with some of their belong- 
ings before the loading began. No insurance was carried upon the 
Woodford, although the Tyler was insured. 

A man known as York, described by the Hbelant and his witnesses as 
an old man, with a reddish mustache, crippled in some manner, and 
who is reported to hâve been killed by the cars some time during the 
summer of 1910, was left upon the Woodford. The Hbelant testifies 
that soon after he left the Woodford this man York also came on 
board the Tyler and slept, as the Hbelant says, from fear of the steve- 
dores. The Woodford was taken under the chutes apparently while 
the man York was on board. The loading went on until 12 o'clock 
midnight, and some 29 tons of sulphur are shown by the weigher's 
books to hâve been placed in her two forward hatches; there being 
no sulphur in the two after hatches. The next morning the bow of 
the Woodford was resting upon the bottom of the Basin, her stem 
floating and with a part of the cabin out of water, a lighted lamp still 
remaining burning in the bracket upon the cabin wall. Some attempt 
was made to move the boat, but she was so firmly aground that this 
effort resulted only in starting a part of her rail. She was then left 
until raised by a derrick, when it was found that a large opening of 
some sort could be located along the bilge log upon one side near the 
bow. Slings were fastened around the sunken end, and, after being 
partially raised, she was towed in a submerged condition to the 
Elysian Fields, a mud flat on the Jersey shore, where she was left at 
high tide, and has remained until the présent. 

A considérable issue developed on the trial as to the exact location 
and character of the break which ail of the witnesses found, but which 
they located in différent places and ascribed to différent causes. But 
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the resuit of this testimony only makes it seem to be proven that the 
wood of the boat was not decayed to such an extent as to be appar- 
ently rotten from outside observation, and that the bolts or spikes, 
with which the bottom planks and bilge log were fastened, were in a 
more or less rusted condition. The opening, wherever it occurred, 
was due to the strain of the load of sulphur, increased by the collection 
of water in the loaded end, and whether or not the actual sinking 
came from a sudden giving way as the load of sulphur was placed 
in the boat, or whether the giving way came from a graduai in- 
crease of weight by leakage, in addition to the sulphur, on either 
theory the libelant must be held , responsible for having f urnished an 
unseaworthy boat for the purpose of carrying a cargo of sulphur, 
unless such actual carelessness and négligence in the care of the boat 
and in the mahner of loading is proven as to show that this was the 
proximate cause of the accident. They undertook to load her and to 
lise reasonable précaution in so doing by insiçting upon having the 
boat loaded at night, or by taking her under the chutes themselves. 
But, in the absence of warning, this is not équivalent to a waiver of 
the right to be given a seaworthy boat. 

The libelant, according to his own story, was in an excited and nerv- 
ous condition, even to the point of remaining upon his own boat and 
not going upon the dock throughout the entire night for fear of losing 
his life. The circumstances would not seem to justify such fear, 
but his recollection of the movements of other people must hâve been 
affected by the excitement under which he labored. If the barge sank 
suddenly before 12 o'clock, and the boy who had been trimming came 
and told the libelant of that fact, and in the meantime York, the man 
who had been working upon the barge, had come on board the Wood- 
ford, while the libelant's wife and daughters were ail on the Wood- 
ford, it is incredible that they should hâve remained quiet after the 
stevedores left until morning, and that there is no other way of show- 
ing that the boat was actually sunk before midnight. The libelant's 
statement that, although he did not see the sinking, a boy came to 
him before 12 o'clock and told him, and that he then did nothing fur- 
ther, is not persuasive, in the face of ail the other testimony. 

Thé explanation of the libelant that the stevedores ceased work be- 
cause the barge could not be moved after she had sunk, and that they 
could not move the steamship àt night, might be plausible, if any 
évidence, either from the conduct of the stevedores or the other work- 
men or 6f the officers of the steamship, corroborated the claim. Such 
corroboration would seem easy if the f act. existed, but, on the other 
hand, the testimony is ail to the effect that the stevedores regularly 
stopped work at 12 o'clock. Ail of the witnesses connected with the 
steamer or with the stevedores testified that work was finished, the 
men went home in the usual manner, and that the weighing and load- 
ing of the sulphur, as shown by the weigher, stopped because wor^ 
was done, and not because of any accident or interruption in the work. 
The only witnesses who would bave been in a position to tell about 
the leakage or condition of the. boat before 12 o'clock, if she was not 
•sunk at that time, are York and the boy who was trimming upon the 
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boat. This boy lias gone upon the stand and testified that, when he 
left her, the boat was leaking, but that her captain was on board and 
not making any effort to keep her afloat, but, on the contrary, was 
getting ready to le ave. 

A further mystery is added by the libelant's testimony that his man 
York was a short, stout man, old, and crippled, while the stevedore's 
witnesses describe him as considerably taller, somewhat younger, and 
showing ordinary capacity, with no évidence of being a cripple. The 
witnesses for the respondents ail assert that the man they describe is 
the same man who was upon the boat ail the time, and that he acted 
as captain, to the extent of assuming to take care of and handle the 
boat after the libelant left the boat, having objected to its being loaded 
at that time. In fact, the respondents show with considérable cer- 
tainty that this man in charge of the Woodford was told that, unless 
he allowed them to use his boat, they would take another, and that he 
then went ahead and helped them to place the boat under the chutes. 
The identity and actions of this man, who it has been said died before 
the trial, raise the serions issue in this case. The libelant oiïered for 
use an old boat which did not stand the strain of loading in a manner 
which the witnesses testify a seaworthy boat should stand it. He had 
failed to take out insurance upon that boat. After some dispute and 
violent language he left the boat, and, when she did sink, he con- 
sidered her not worth raising, abandoning her without any attempt to 
ascertain her condition beyond what could be seen f rom his other boat. 
He immediately started on the trip up the river with the other boat, 
and then brought an action against both the steamer and the steve- 
dores, with allégations that the persons in charge of the steamer sent 
some one to assault him and take his boat away from his possession, 
that the missing boatman removed his effects from the boat, and the 
libelant's daughters were told by him to leave the boat. 

The âge of the boat and the small price for which he obtained her 
were known to the libelant, and from ail thèse facts the respondents 
allège that the libelant has not borne the burden of proof so as to 
show his good faith, and so as to clear him from the accusation of 
having appreciated the risk which the boat ran, and arranged things 
in such a way that, if disaster occurred, the responsibility would seem 
to be upon some one else. We hâve, therefore, the charge of the 
libelant that a wanton, willful, and unnecessary assault and attempt to 
injure and improperly load his boat occurred on the part of the steve- 
dores. Opposed to this, we hâve the charge on the part of the re- 
spondents that the libelant was intentionally arranging and carrying 
out a fraud, which he has now followed up by the libel action and tes- 
timony in court. Upon the trial, the testimony of the stevedores was 
given in such a manner, as evidenced by their readiness to answer ail 
sorts of leading questions, that the court was forced to conclude that 
little further light could be obtained from their statements. Byt as to 
the essential points, and particularly as to the statement that they 
stopped work at midnight, and that the boat was afloat at that time, 
there is sufficient corroboration, and the évidence as to the manner of 
loading the boat is sufificient to rebut the charge of willful and iriten- 
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tional âtteippl to injure the boat, or of reckless disregard in the man- 
ner of loading. 

The libelant showed plainly upon the trial that his mental condition 
at the time of the accident was not such as to render his judgment de- 
pendable nor make his recollection exact ; but his testimony was not, 
in spite of that, of a character to justify the respondents' idea that the 
whole proceeding was a deliberate plot upon his part. It would seera 
that the libelant reached the conclusions he did and acted as the tes- 
timony showed from an exaggerated and unnecessary sensé of fear, 
rather than from intentional fraud. His ideas of négligence on the 
part of the stevedores, and the various actions indicating possible 
forethought on his part as to the sinking, are ail explained by his 
mental condition at the time, and by the fact that lie knew the boat 
was old and not capable of undergoing the risks which she might nat- 
urally incur. But, even with thèse explanations, the libelant has not 
met the burden of proof, and while he may not hâve deliberately in- 
tended to put his boat in a position where she was likely to be injured, 
with the idea of benefiting thereby, nevertheless, he does not make out 
a case of négligence on the part of the respondents. There is no évi- 
dence at ail upon which to base the charge that the steamship or its 
ofiScers did anything showing négligence, and they are not even re- 
sponsible for the care of the boat or manner of loading, on the facts 
as they now appear. 

The libel nmst be dismissed. 



In re HOWE MFG. CÔ. 
(District Court, W. D. Kentucky. February 3, 1912.) 

1. Bankruptcy (i 326*)-^SET-Ori' of Mutual Debts. 

In order that mutual debts may be set off as provlded by section 68 
of the bankruptcy act (Act July 1, 1898, c. 541, 30 Stat. 565 lU. S. Comp. 
St. 1901, p. 34501); four things must conenr: The debts must be mutual; 
they must be in the same right ; they must be debts provable in bank- 
ruptcy; and they must not hâve been purchased after the flling of the 
pétition. 

[Ed. Note.— For bther cases, see Bankruptcy, Dec. Dlg. § 326.*] 

2. Bankktjptcy (I 326*) — Set-Oit of Mutual Debts— Stock Subsceiptions. 

Under suclx section, a debt due for stoclc in a corporation cannot be 
set ofC agalnst a debt due from it, as such debts are nelther mutual nor 
in the same right. 

[Ed. Note; — For other cases, see Bankruptcy, Dec. Dlg. § 326.*] 

3. Bankbuptcy (§ 343*)— tReconsidebation of Olaim. 

An allowed clalm agalnst a bankrupt corporation should not be recon- 
sidered on the groimd that the claimant owed the corporation for nn- 
paid stock. 

[Ed. Note.— For other cases, see Bankruptcy, Dec. Dlg. § 342.*] 

4. Bankbuptct (f 288*) — Bnfoecement of UNPAin Stock Subscwption— 

SuMMABY Proceeding. 

A trustée of a bankrupt corporation cannot enforce a liablUty for an 
unpald stock subscription in a summary proceeding. 

[Ed. Note.— For other cases, see Bankruptcy, Dec. Dlg. § 288.*] 

*For other cases seé same tapie ft { numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexw 
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In the matter of the Howe Manufacturing Company, bankrupt. 
On pétition for review of order of référée. Reversed. 

J. C. Dodd, for Jefferson. 

Percy Booth and Helm Bruce, for trustée. 

EVANS, District Jud^g;e. In a paper styled, "Pétition for Recon- 
sideration of Claim of T. L. Jefferson." fiiled before the référée on 
October 12, 1911, the Louisville Trust Company, trustée of the bank- 
rupt, States that Jefferson's proof of debt against the bankrupt was 
filed and allowed on January 16, 1907, for $175,575, that on May 
11, 1908, a first and final dividend of 12.4 per cent, was declared 
thereon, and accordingly that Jefferson was paid on his claim $22,- 
018.90. The pétition then asserts that this dividend should net hâve 
been paid for reasons substantially as foUows : That an order had 
heretofore been entered authorizing and directing it as trustée to pro- 
ceed for the benefit of Hueling Davis, a creditor of the bankrupt, 
to collect from Jelïerson unpaid stock subscriptions due to the bank- 
rupt to the extent which Davis, or the trustée for his benefit, may be 
entitled to the same; that, when the bankrupt corporation was or- 
ganized, Jefferson had subscribed for 1,150 shares of its stock of 
the par value of $100 per share; that only 450 of said shares had 
been issued to him; that of thèse only 50 shares had been paid for in 
full, and that the others of the 450 shares had been paid for in prop- 
erty which was in fact only worth 25 per cent, of the valuation at 
which it was taken ; that the other 700 shares subscribed for by Jef- 
ferson had never been issued or paid for, and that the par value 
thereof was due from him to the bankrupt on account of said sub- 
scription ; that the claim of Davis against the bankrupt was con- 
tested, but was finally established for $5,112.41, on which on October 
7, 1911, he was paid the 12.4 per cent, dividend declared on ail claims 
allowed against the bankrupt (which sum had been held to meet his 
claim if allowed) ; that Davis is entitled, as a creditor of the bank- 
rupt, to his proportionate share of the unpaid stock subscriptions 
owed by Jefferson to an amount exceeding $100,000, and that Davis 
is, therefore, entitled as a creditor to that proportion of the amount 
owed by Jeff^erson which $5,112.41 bears to $253,781.88, the aggregate 
amount of debts allowed against the bankrupt, viz., $2,019.40. The 
prayer of the pétition is in this language : 

"Wherefore, the Louisville Trust Company, trustée herein, prays that the 
said proof of debt of said T. L. .lefferson inay be reconsidered, and that 
said T. L. Jefferson may be ordered to repay to said trustée the sum of 
$2,019.40 for the benefit of said Hueling Davis, together with interest there- 
on at the rate of (i per cent, per annum from the 8th day of June, 1903, un- 
til paid, and for its costs herein expended and for any other relief to which 
it may appear to be entitled." 

It will be observed that the pétition is not accompanied by a copy 
of the order giving the alleged directions to the trustée, no statement 
of the date thereof is made, nor is it stated by whom it was made, 
whether recently by the référée or by the judge in open court, nor, 
except in the caption and in the prayer, is the claim allowed Jeflfer- 
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son of, $175,575 ever mentioned, unless by way of récital, nor îs ît 
in the slightest respect attacked, nor is its justness in any wise ques- 
tioned. In short, no ground or reason for its reconsideration is in any 
way suggested, although Bankr. Act, § 57k, does in terms permit such 
action at any time before the case is closed. Such reconsideration, 
however, necessarily must not be frivolously sought, nor otherwise 
than upon good reason shown. 

Jeffersqn was given notice of the pétition, and at the time fixed for 
its heàring entered a spécial appearance thereto for the sole purpose 
pf contesting the power and jurisdiction of the référée to grant any 
relief upon it. He filed a motion to dismiss the pétition and a plea to 
it in which are set forth in détail his objections and grounds thereof. 
After a hearing, the référée, on January 11, 1912, enterèd an order 
in the following terms : 

"This, cause having been heard and submitted to the référée on the 'mo- 
tion to di^mlss' or the plea flled by T. D. Jefferson to the jurisdiction of 
the court to hear and détermine the motion of the Louisville Trust Corn'- 
pany, trustée, to reconslder the clalm of T. L. Jefferson and to r'equire said 
T., II. Jefferson to pay tp the trustée a part, of dividends heretofore paid 
him on hls clalm as allpwed herein, and, the référée being sufflciently ad- 
vised,. dellters bis wrltten opinion herein, and It Is thereupon ordered that 
sald niotlon and plea be aùd the same are overruled." 

He gkve his one reason for doing so in an opinion filed wherein, 
after stàting that the act gave the right to reconsider a claim at 
any tiine before the estate was closed, he says: 

"Thîs case has never been closed. Thls rlght to move for the reconsid- 
eration of a daim vests in either the creditor or the trustée under subsec- 
tlçn 6 pf gênerai ordera in bankruptçy 21 [89 Fed. x, 32 O. C. A. xxiii]. The 
setjôhd proposition is, in the opinion of the référée, controUed by section 68 pf 
the bankruptçy act, Whlch is as follows: 'In ail cases of mutual debtè' or mu- 
tual crédits between the estate of a bankrupt and a creditor, the account shall 
be Btated: and one debt shall be set ofif agalnst the other and the baJàncé 
only shall bé a.llowed or paid.' Who shall state the account and wh,o shall 
make^ thè ordér of allowanee? Subsection C of section 57 provides that 
claiïrfà'when proven may for the purpose of allowanee be flled in thé cotirt 
wheijeln the proceedlngs arepending, or before the référée, if thë case has 
been çeferred. Clearly, therefore, the Congress Intended that, whereany 
question bf tbeliabmty of a creditor presentlng a claim agalnst the estate 
is" raised, the bâiikruptcy court should héar and détermine in the banknjp'tcy 
proceedings ail questions of such llablùty. General order 21 vests in' thë 
refër'eethp' power to take testiraony oh objections to a clalm presented: for 
allowanee. There can be no doubt that, had the question of Jeffierspn'a lia» 
bllity on his stock subscrlptlon been presséd when his clalm was presented, 
thè reiféJee could hâve withheld the order of allowanee of his claim ànd' de- 
tertnlhed' his Uability, as thls wotild bave Involved a mutual debt or a hiii- 
tuai crédit mentioned in section 68 above quoted, and would hâve jiaiii Jef- 
fersotl à divldend on the amount of his allôwed clalm. The référée can- 
not sée how, if the clalm can be reconsidered, Jefferson's position' te àny' dif- 
férent from what it would hâve been had the question arlsen in thè outèet." 

[1-3] While np objection to Jefïerspn's claim is stated in, t^he peti- 
tipn, ànd Wliile nO intimation is made therein pf any reason for its 
réçorisidératîort, ànd while, indeed, nothing is said in the pétition 
abbiit ■ setting ofï mutual debts, it is plain that the provisions' of sec- 
tion 68' .in' the estimation of the référée, afforded the one grpiihd 
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upon which the pétition could be supported, and that thereupon the 
obligation of Jefferson to pay what may be due on his subscription 
for stock should be set off against his daim which had been proved 
and allowed for $175,575. In his discussion of the subject Mr. Love- 
land, in his work on Bankruptcy (3d Ed.) pp. 369, 371, 375, 376, ac- 
curately states the rule to be that, in order that mutual debts may be 
set ofï, four things must concur: (1) The debts must be mutual; 
(2) they must be in the same right; (3) they must be debts provable 
in bankruptcy ; and (4) they must not hâve been purchased after the 
filing of the pétition. In référence to the condition that the debts 
must be in the same right, he cites the familiar case of Sawyer v. 
Hoag, 17 Wall. 610, 21 h. Ed. 731, in which it was held that a debt 
due for stock in a corporation cannot be set off against a debt due 
from it, for the reason, as there given, that the debt of the corpora- 
tion is due in its individual right, while unpaid stock subscriptions are 
a trust fund for the benefit of ail the creditors of the corporation. 
Collier on Bankruptcy (8th Ed.) p. 796, is to the same effect. This 
being true, the two debts were neither mutual nor in the same right. 
The rule as to set-off must work equally both ways, so that, if the 
trustée could set off, so could Jefferson, the resuit of which would 
be that the latter could set off his debt of $175,575 against what is 
due, if anything, on his stock subscription, and thus be released al- 
together with a large balance still due him. It is therefore entirely 
clear that section 68 furnishes no possible support for the trustee's 
pétition. 

This conclusion possibly may be emphasized by the provisions of 
section 547 of the Kentucky Statutes as construed by this court in 
Conway v. Owensboro Savings Bank & Trust Company (C. C.) 165 
Fed. 822, and by the Circuit Court of Appeals in the same case then 
styled Alsop v. Conway, 188 Fed. 568, 110 C. C. A. 366. But waiving 
this, and there being no right to set off the claims involved, we must 
consider the pétition itself, and endeavor to ascertain the précise 
ground upon which the trustée claims to be entitled to the form of 
summary relief it asks. The pétition distinctly states that Davis is 
entitled as a créditer to his proportionate share, to wit, $2,019.40, of 
the unpaid stock subscriptions owed by Jefferson to an amount ex- 
ceeding $100,000, and it prays that Jefferson may be ordered to pay 
to it for the benefft of Davis the $2,019.40 with interest from June 
8, 1903. This would seem to make clear the proposition that the trus- 
tée desires to coerce Jefferson by judicial process to pay to it at least 
part of what he is alleged to owe under his contract of subscription. 
No other aspect can be given it, and thus we are brought to the ques- 
tion whether the relief thus prayed for, namely, an order. directing 
Jefferson to pay, obédience to which can be enforced by process of 
contempt, is admissible in an effort to compel him to pay part of his 
subscription. 

[4] While considering this question we may also inquire whether 
relief could be given the trustée in this proceeding in bankruptcy 
proper either summarily or by a plenary action (if we can regard the 
pétition as such) filed therein. As we hâve seen, the trustée was di- 
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rected to proceed against Jefferson. But it did not follow that it 
could introduce another action into this proceeding in bankruptcy in 
order to do so. If in a proceeding in bankruptcy proper the trustée 
could intrude a separate suit against every debtor of the bankrupt 
no différence what the demand might be, we should hâve a conglom- 
eration of issues of the most remarkable extent and character in a 
bankruptcy proceeding. Nothing of thé sort was contemplated by 
Congress, nor provided for by the act. On the contrary, the trustée, 
if he succeeds to the rights of the bankrupt, must do as the latter 
would hâve been compelled to do, and, if he hâve any claim to prop- 
erty or any right to recover upon any indebtedness alleged to be due 
from another person, he must, Hke every other Htigant, institute his 
own separate and independent action in a court having jurisdiction of 
the subject-matter, and hâve his claim regularly adjudicated in due 
course of law. Being a trustée in bankruptcy gives him no spécial 
privilèges in the courts. He stands there like other people. Thèse 
gênerai propositions seem to admit of no doubt. There are cases, 
however, which are exceptional, and in them summary proceedings 
may be resorted to, for example, in cases where property is in the 
possession of the trustée and therefore in custodia legis. If that 
possession is interfered with, summary action is admissible, and where 
the bankrupt refuses, or some agent of his refuses, to deliver to the 
trustée property belonging to the estate, a similar course is open. But 
thèse exceptions do not embrace cases where there are adverse daims 
to the property made in good faith, nor those in which there is an 
outstanding indebtedness of any character. Nor do they embrace 
a case where a third person has the property in his possession claim- 
ing it adversely, nor a case where recovery on a contract is sought, 
for in respect to ail such cases it cannot be said that the debtor is 
in "possession" of any property of the estate within the rule as to 
summary proceedings. Louisville Trust Co. v. Comingor, 184 U. S. 
18, 25, 22 Sup. Ct. 293, 46 L. Ed. 413; Jaquith v. Rowley, 188 U. 
S. 620, 23 Sup. Ct. 369, 47 h. Ed. 620; First National Bank v. Title 
& Trust Co., 198 U. S. 289, 25 Sup. Ct. 693, 49 L. Ed. 1051 ; In re 
Peacock (C. C.) 178 Fed. 851; Loveland on Bankruptcy, 100, 101. 
And in Sinsheimer v. Simonson, 107 Fed. 898, 47 C. C. A. 51, the 
Circuit Court of Appeals of this Circuit announced conclusions which 
appear to be especially applicable. 

It is clear that Jefferson is not subject to the summary proceeding 
attempted to be taken against him whereby it is sought to hâve it ad- 
judged, not only that he owes for his subscription, but that he be per- 
emptorily compelled to pay part of it to the trustée for the exclusive 
benefit of Davis, one of the creditors, regardless of the interest of 
other creditors in the trust fund. If the trustée is entitled to enforce 
the alleged liability, it is manifest that the proper course for it to pur- 
sue is to bring an action thereon in such way as to permit a real litiga- 
tion of the question by a plenary suit inter partes. 

It will be remembered that the trustée in its pétition avers that an 
order had been entered authorizing and directing it as trustée to pro- 
ceed for the benefit of Davis to collect from Jefferson his unpaid 
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subscription to the capital stock of the bankrupt. Undoubtedly it 
was compétent to proceed in any lawf ul way against Jefferson for that 
purpose, but entirely improper to limit the trustee's efforts to the 
benefit of Davis when the record shows that there are other creditors. 
This fault, however, is not very material. 

Jefferson, by his pétition, seeks a review by the court of the order 
of the référée. It seems to the court to be entirely clear that the 
order is altogether erroneous, (1) because there are no mutual debts 
to be set off; (2) because the trustee's proceeding is a summary one 
in which the relief sought is a peremptory order to pay money; and 
(3) because Jefferson is entitled to hâve adjudicated in a plenary ac- 
tion the question of his liability upon the alleged subscription for 
stock. 

The order will therefore be reversed and set aside. Upon the re- 
turn of the case to the référée, he will be directed to dismiss the péti- 
tion, but without préjudice to the right of the trustée to proceed in 
a plenary action if so advised. 



U^UTED STATES v. PIERCE COUNTY et al. 

(District Court, W. D. Wasliiugton, S. D. February 10, 1912.) 

No. 1,637. 

Taxation (§ 5*) — Propehty of United States— Time of Acquisition. 

Under Laws Wash. 1003, p. 339, § 63, which provides that taxes shalt 
be levied by the board of coimty eommissioners at the October session 
of eaeh year, and Laws Wlash. 1803, p. 74, § 83, which provides that 
taxes assessed on real property shall be a lien thereon froin March Ist 
in the year they are levied, but as between grantor and grantee shall 
not attach until the flrst Monday of February of the succeeding year, 
real property acquired by the United States iu May and July was not 
subject to the tax of that year. 

[Ed. Note.— For other ca.ses, see Taxation, Cent. Dig. § 17; Dec. Dig. 
§ 5.*] 

In Equity. Suit by the United States against Pierce County, Wash., 
and another, to cancel a purported tax lien. Decree for complainant. 
Elmer E. Todd, U. S. Atty. 
J. L. McMurray and J. T. S. Lyle, for défendants. 

DONWORTH, District Judge. This is a suit in equity, brought to 
cancel and annul a purported tax lien for the state, county, school, and 
city taxes of the year 1903 on lots 1, 2, 3, 4, 7, 8, 9, and 10 in block 
11Ô2 of the city of Tacoma, which lots, together with the other four 
lots in the same block, constitute the site upon which stands the build- 
ing constructed by the United States for a post office, courthouse, and 
custom-house in that city, and now used for those purposes. A final 
hearing has been had on the bill, answer, and an agreed statement 
of facts. By act of Congress approved June 6, 1902 (32 Stat. 320, c. 
1036), an appropriation was made for the acquisition of a site and 

*For other cases see same topic & i nvmbee in Bec. & Am. Digs, 1907 to date, & Rep'r Indexes 
103 F.— 34 
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the construction of a government building at Tacoma. Shprtly there- 
•after negotiations were begun between the Secretary of the Treasury 
and certain persons controlling this block of land, with the resuit that 
the Secretary on December 22, 1902, wrote to the parties in interest 
definitely accepting, on certain conditions, their proposition to sell 
the entire block to the government. Lots 5, 6, 11, and 12 were con- 
veyed to the government by deeds made in January, 1903. Lots 1, 2, 
3, 4, 7, and 8 were conveyed to the government by deeds executed in 
May, 1903, and recorded in the deed records of the county in July 
■of the same year. For lots 9 and 10 condemnation proceedings were 
instituted by the government, and ail persons having any interest (in- 
cluding Pierce county) were brought into the action as parties re- 
spondent. The county made no appearance. The proceedings re- 
sulted in a decree of appropriation in. f avor of the government, ; ren- 
dered July 10, 1903, and recorded in the county records on August 
17, 1903. Ail of the 12 lots composing the block were entered on the 
county assessment rolls for gênerai taxation for the year 1903, and 
the ordinary taxing proceedings were had, ignoring the transfer of 
title to the United States. The tax against the entire block amounted 
to $798.74. Later the county commissioners ordered a cancellation of 
the taxes purporting to be assessed against lots S, 6, 11, and 12, pre- 
sumably for the reason that those lots appeared to hâve been con- 
veyed to the government prior to March 1, 1903, The tax purporting 
to stand against the other 8 lots was $560.90. For this amount, to- 
gether with accrued interest, the, défendants claim that the property 
is still subject to a valid lien for the taxes of 1903. 

The gênerai taxation law of the state of Washington provides in 
section 63 (Laws 1903, p. 339) that for the purpose of raising a rev- 
enue for the state, county indebtedness, county current expense, school, 
road, and othèr purposes, the board of county commissioners shall, at 
the October session of each year, levy a tax on ail taxable property 
in the county, as shown by the assessment roU, sufficient for such 
purposes. Section 83 of the same law (Laws 1903, p. 74) is as fol- 
lows: 

"Sec. 83. The taxes assessed upon real property sliall be a lien thereon 
from and including the first day of Mareh In the year in whlch they are 
levied until the same are paid, but as between a grantor and grantee such 
lien shall uot attach until the flrst Monday of February of the succeeding 
year. The taxes assessed iipon Personal property shall be a lien upon ail 
the real and Personal property of the person assessed, from and after the 
date upon which such assessment is made, and no sale or transfer of elther 
leal or personal property shall in any way afCect the lien for such taxes 
tipon such property." 

It is the contention of the county attorney that under thèse two sec- 
tions, although the actual levy of the tax takes place in October, such 
leyy is made by opération of law to relate back to March Ist and is to 
be considered for ail purposes as if made at that time. This view 
finds support in the décisions of the Suprême Court of Washington 
in Klickitat Warehouse Company v. Klickitat County, 42 Wash. 299, 
84 Pac. 860, and City of Puyallup v. Lakin, 45 Wash. 368, 88 Pac. 
578, though thèse cases construe only that portion of section 83 re- 
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lating to taxes on personal property, which fixes the time of "assess- 
ment," and not any particular date, as the time for the attaching of 
the lien. The présent case, however, présents an élément not involved 
in either of those cases. The Constitution of the United States (art. 
1, § 8) confers on the government of the United States the right — 

"to exercise exclusive législation in ail case.s whatsoever * * * over aU 
jjlaces purchased by the cousent of the I^egislature of the state in wliich the 
same sliall be, for the érection of forts, magazines, arsenals, dock yards nnd 
otUer needfui buildings." 

The consent contemplated by thèse provisions was given by the 
State of Washington by the act of January 23, 1890 (Laws 1890, p. 
459), in the first section of which is enacted : 

"That the consent of the Législature of the state of Washington be and 
the same is hereby given to the purehase, by the government of the United 
States or under the authorlty of the same, of auy tract, pièce or parcel of 
land from any individual or individuals, bodies politic or corporate, «ithiu 
the boundaries of this state, for the purpose of erectlng and maintainlng 
thereon armories, arsenals, fortifications, magazines, navy yards, dockyauds, 
custom-houses, lighthouses and other needfui public buildings or establish- 
ments whatsoever ; the consent herein and hereby given beiug in aceord-i 
ance with the provisions of the seventeenth clause of the eighth section of 
the first article of the Constitution of the United 'States, and with the acts 
of Congress in sueh cases made and provided." 

By article 26 of its Constitution the state of Washington entered 
into an irrévocable compact with the United States, in accordance with 
the provisions of the law for the admission of the state into the 
Union, in which it is agreed : 

"That no tax shall be imposed by the state on lands or property thereiu, 
belonging to or which may be hereafter purchased by the United States or 
reserved for use." 

Aside from such compact, the instrumentalities of the government 
of thë United States are not taxable, without its consent, by any state 
authority; this rule being the necessary resiilt of our dual form of 
government. 

In thë case of lands acquired by the United States for needfui pub- 
lic buildings, with the consent of the state Législature, as is the sit- 
uation hçre, the national Constitution withdraws such "places" en- 
tirely from the jurisdiction of the state immediately upon their pur- 
chasè by the gênerai government. The determinative question in the 
présent controversy, therefore, is whether the taxes in question were 
imposed before or after the acquisition of the property by the United 
States. If théy were imposed before, they would continue to con- 
stitute a valid lien on the premises, though even in such case the ac- 
quisition 6f the property by the gênerai government would withdraw 
it from thé jurisdiction of ail state officers, and resort for the enforce- 
ment ôf any lien thereon would hâve to be had to the tribunals of 
the Unifed States. A subséquent tax sale by state officers, even for 
a valid tax, would be void. 

"Whén the title is acquired by pûrchase, by consent of the Législatures 
of th« States, the fédéral jurisdiction is exclusive of ail state authority. 
This fûllows fronii the déclaration of the Constitution, tiiat Congress shail 
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have 'like authority' over such places as It bas over the district which ia 
the seat of go%'ernment; tliat is, tho power of 'exclusive législation In ail 
cases whatsoever.' Broader and clearer language could not be used to ex- 
clude ail other authority than that of Oongress; and that no other author- 
ity can he exercised over them has been the uniform opinion of fédéral 
and State tribunals and of the Attorneys General. The réservation whieh 
has usually accompanied the consent of the states that civil and criminal 
process of the state courts luay be served in the places purchased is not con- 
sidered as Interfering in any respect with the supremacy of the United 
States over theni, but is admitted to prevent them from becomiug an asylum 
for fugitives from justice. And Congress, by statiite passed in 1795, de- 
clared that cessions from the states of the jurisdiction of places where light- 
houses, beacons, buoys, or public piers were or mlght be erected, with such 
réservations, should be deemed Sufficient for the support and érection of 
such structures, and if no such réservation had been made, or in future 
cessions for those purposes should be omitted, civil and criminal process, 
issued under the authority of the state or of the United States, mlght be 
served and executed within them. [Act March 2, 1795] 1 Stat. 426, c. 40." 
Railroad Co. v. Lovve, 114 U. S. 525, 5 Sup. Ct. 905, 29 L. Ed. 264; Mar- 
tin V. House (C. C.) 39 Fed. 694. 

In Case, however, the tax was imposed after the acquisition of the 
property by the United States, it is wholly null and void. I think 
it was se imposed. Considération of numerous sections of the taxa- 
tion law of the state of Washington and of the gênerai schéma em- 
bodied in those sections makes it plain that March Ist is fixed as the 
arbitrary date for the beginning of the taxation year. At that time 
the assessor and his deputies begin their task of valuing ail the prop- 
erty in the county, fixing the valuation as of that date. The actual 
valuation necessarily consumes the work of a number of men for 
several months. On completion of the assessment it is submitted to 
the board of equalization, which meets in August, and it is subject 
to entire revision by that body. Still later the corporate authorities 
of the several cities, towns, and school districts détermine upon the 
amount of revenue needed for their respective purposes, and in Oc- 
tober the board of county commissioners, and the other authorities on 
whom the statute has conferred the taxing power, levy the tax. While 
I entertain no doubt that it is within the power of the state to treat 
the entire taxation proceeding as having been taken at some definite 
date, so far as concerns the gênerai mass of property (as held by the 
Suprême Court of Minnesota in State v. Northwestern Tel. Exchange 
Ce, 80 Minn. 17, 82 N. W. 1090), a différent rule must apply to prop- 
erty which, while the taxation proceeding is still incomplète, passes 
under the dominion and exclusive jurisdiction of the United States. 
The transfer of title to the United States opérâtes to withdraw the 
property from ail the effects of subséquent state action and subjects 
it to the sole jurisdiction of the United States. As to such property 
ail incomplète state proceedings must fall. To hold otherwise would 
be to hold that boards of equalization, boards of county commission- 
ers, and city councils can meet and deliberate as to the valuation for 
taxation purposes of property over which the government of the 
United States is vested with the power of exercising "exclusive lég- 
islation in ail cases whatsoever," and can by their votes and proceed- 
ings détermine how large or how small a tax such property shall be 
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required to pay. It is too plain for argument that, without an ofder 
levying the tax and fixing its rate, no tax could be enf orced ; and it is 
equally plain in this case that such order was made several months 
after the United States acquired this property. That order could not 
operate against property that had passed under the exclusive jurisdic- 
tion of the United States. As to such property no tax has been levied. 
In the case of Bannon v. Burnes (C. C.) 39 Fed. 892, a question 
similar to this arose in relation to taxation proceedings against the site 
of the fédéral building at Kansas City, Mo. By the city charter the 
lien for city taxes attached on January Ist, but the levy was not actu- 
ally made until the third Monday in April. This site was acquired 
by the United States on April 9th, and it was held not subject to tax- 
ation by the city for that year. The court said : 

"Be tlie contention of pliiintifC's counsel correct, that the lieu of the city 
governiiient on this property, so far as the owner and ail otlier persons 
coneerned, attachetl on the Ist day of January, 1879, yet under the city char- 
ter (section 4, art. 6) the fiscal year begins on the thlrd Monday in April, 
whlch in 1879 was the 21st day of April. The assessment is made between 
the Ist day of January and the third Monday in April, and is delivered to 
the council at its first meeting of the fiscal year. The council then by or- 
dinance proceeds 'to levy taxes for the fiscal year.' A copy of this, with 
the assessment books, is delivered to the auditor, who then extends the tax- 
es, and delivers the tax book to the coUector on the Ist day of May. Sec- 
tions 20, 21. From vi^hich It Is manlfest that the taxes for the year 1879 
were not levied uutll after the 9th day of April, and after the United 
States had acquired title to the property by purehase. The mère fact that 
the property owned on the Ist day of January became liable to taxes for 
that fiscal year would not avail for the purpose of taxation, without an 
assessment and levy. Taxes not assessed or levied can never become an 
effectuai lien. Heine v. Commissloners, 19 Wall. 659, 22 L. Ed. 223; Green- 
ough V. Coal Co., 74 Pa. 486-500; Black, Tax Tltles, par. 43. The state, 
by the aet of cession, covenanted, in efCect, that when the govemment should 
purehase this property it would not thereafter make any levy. * * *" 

In the case at bar, further support for the position that the tax lien 
did not attach is found in the provision of the statute that "as between 
a grantor and grantee such lien [of the taxes on real property] shall 
not attach until the first Monday in February of the succeeding year," 
and the United States became the grantee long before that date. 

I see no escape from the conclusion that the tax proceedings shown 
hère would, if sustained, impose a tax upon property of the United 
States, and that such proceedings were beyond the power of the state 
authorities, and were therefore void. 

A decree will be entered granting the relief prayed for 



In re JULES & FREDERIC CO. 

(District Court, D. Massachusetts. October 30, 1911.) 

1. Bankruptoy ( § 184*) — Propebiy— Tbansfeb— "Paety"— Validitt Undeb 
St.ate Law. 

The mortgagor's trustée in bankruptey Is not a "party" to the mort- 
gage, withln Rev. Laws Mass. c. 198, | 1, provldlng that, unless prop- 
erty mortgaged has been delivered to and retalned by the mortgagee, 

•For other cases see same topic & S ncmbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the BjortgaBê «hall not be valld agalnst a persoD, other than the par- 
ties tbereto, nntU it bas been recorded as requlred, etc. 

[Bdi Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 27&-277 ; 
t>ec, Dl«. 1 184.* 

For other deflnltlons, see Words and Phrases, toI. 6, pp. 5202-5213; 
TOI. 8, p. 7747.] 
S. Chattel Mobtgages (§ 188*) — Possession— Dklivekt to Moetgageb. 

Where the parties to an unrecorded chattel mortgage on a retall stock 
of goods went through the form of maklng a delivery of so much of 
the stock In trade as was in the store when the mortgage was made, 
but the arrangements made were for the obvious purpose and wlth 
the effect of enabllng the mortgagor to carry on the business In the usual 
manner wlthout excltlng suspicion that Its goods had been transferred, 
and none of the goods were such, or were so located, as to be under the 
control of the mortgagor's employé, whom the mortgagee undertook to 
make hls agent for the purpose of retainlng possession, there was no 
such change of possession as was requlred by Rev. Laws Mass. c. 198, 
S 1, to render an unrecorded chattel mortgage valld as agalnst cred- 
Itors. 

[Ed. Note. — For other cases, see Chattel Mortgages, Cent. Ettg. §§ 393- 
404; Dec. Dig. § 188.*] 

8. Chattel Mobtgages (§ 198*) — Possession— Attachment. 

A chattel mortgagee, whose mortgage had not been recorded, could 
not valldate the same as to credltors by taklng possession of the goods 
while a deputy sherlff was In possession nnder a credltor's attachment, 
regardless of whether the suit was really for the benefit of the treas- 
urçr of the bankrupt, or whatever hls relations to or prevlous dealings- 
wlth the mortgagee and the président of the bankrupt Company. 

[Ed. Note. — For other cases, see Chattel Mortgages, Cent Dig. §§ 442- 
449; Dec. Dig. § 198.*] 

4. Bankkuptct (I 184*) — Filing Pettition- Eftect. 

' No possession taken by a chattel mortgagee holding under an unre- 
corded mortgage, taken after the filing of a bankruptcy pétition, can 
ayall hlm. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 275-277; 
Dec. Dig. § 184.*] 

In the Matter of Bankruptcy Proceedings of the Jules & Frédéric 
Company. On pétition for review of an order by the référée avoidingf 
a mortgage of personal property given by the bankrupt to James H. 
Duffy. Affirmed. 

'The following is the opinion of Olmstead, Référée: 

This was ■ a pétition to review a decree of the référée settlng aslde and 
declaring 11011 and void a mortgage gIven by the debtor company to the re- 
spondent, James H. Duffy. The pétition alleged that the mortgage con- 
stituted a fraudulent préférence, and was vold for want of record, or that 
no valld possession was taken In accordance wlth the Revised Laws of 
Massachusetts, and was aiso tnvalld as belng given In violation of the so- 
called sales in bulk law. The respondent was made a party to thèse pro- 
ceedings, duly appeared, and flled an answer. . The facts I flnd to be as 
foUows: 

Mr. A. Jules Aylles and Mr. Frederick Ii. Carpenter In September, 1907, 
formed a, corporation known as the Jules & Frédéric Company, for the pur- 
pose of dolng a business of mllllnery and hair-dressing In sald Boston. Mr. 
Carpenter was ehosen the président of the company, and Mr. Aylles its 
manager, treasurer, and secretary. The concern subleased promises at 380 
Boylston street f rom Mr. Carpenter, on whlch extenslve repairs had ■ been 
made, and for whlch repairs Mr. Carpenter procured a note from the com- 

•For other oases see same topic & § nvmbbb in Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 
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pany for $4,175. The business was begun early In the year 1908, but dld 
not prove successful. In fact, as Mr. Aylles testlfled, they were losing money. 
It became, therefore, necessary early In tbe year 1909 to take steps to 
procure either more capital or loans In order to carry it on. Tlie respond- 
ent, who had acted as counsel for Mr. Carpenter, and to whom tlie latter 
owed about $400 or $500, was Induced to make a loan of $1,500 to the Com- 
pany on March 2, 1909, whlch was secured by a mortgage in the sum of $5,- 
675. This was done pursuant to a vote of the corporation passed on March 
1, 1909, but whlch was not copied into the record book until May 23d. Prior 
to this, in February, a statement had been given to Mr. DufCy, showing the 
assets of the company to be in excess of llabilities ; but this statement omit- 
ted an indebtedness of about $8,000 to Mr. Aylles for money advanced by 
him, and if this omission had been supplled I find that Mr. Duffy would 
hâve been made aware of the insolvent condition of the company at this 
tlme. Its existence, however, was known by Mr. Carpenter, who had so- 
llcited the loan from Mr. Duffy, and had Informed him of the company's 
condition. Upon giving the mortgage on March 2d an attempt was made by 
Mr. Duffy and Mr. Carpenter to take possession, and resort was had to the 
device of maklng Miss Mazur, a bookkeeper, the agent for the mortgagee. 
She testifies that she had no knowledge of a mortgage, that she was told 
to take the key of the premlses, but was ignorant of the meaning of the 
whole transaction. 

The évidence shows that the business was conducted from March 2d until 
May 24th, when the attachment was made, in the same manner that it had 
always been, that Mr. Duffy pald no rent for the premlses, and in fact Mr. 
Carpenter admitted that there was no ostensible change In the form of do- 
Ing business after the mortgage. On the 24th of May a keeper was put 
in, and then Mr. Duffy sought to fortify hls alleged possession by substitut- 
Ing a new agent or keeper. On the 26th of May the notice of foreelosure 
of this mortgage was recorded, and on the same day an involuntary pétition 
in bankruptcy was flled upon whlch the company was subsequently ad- 
judicated. 

Before the conclusion of the proceedings, the respondent waived ail claim 
to the mortgage note of $4,175, whlch represented the obligation of the com- 
pany for repairs, and which had been given him as securlty for the an- 
técédent indebtedness of Mr. Carpenter to him, and which had been indorsed 
by Mr. Carpenter. To this extent the respondent seems to bave admitted 
that he had received a préférence. He insista, however, that his mortgage 
is valid to the extent of $1,500 advanced by him as a présent considéra- 
tion, and also that his possession was a valid one under the laws of Mas- 
sachusetts. I am, however, led to conelude that the possession of the re- 
spondent was merely colorable, and did not amount to an actual bona flde 
possession called for by the statute. Section 70a (4), (5);i Clark v. Wil- 
liams, 190 Mass. 219, 76 N. E. 723; Dempsey v. Gardner, 127 Mass. 381, 34 
Am. Eep. 380; In re Waite-Robbins Motor Co., 192 Fed. 47, decided by the 
honorable District Judge in this district; In re McDonald (D. C, Mass.) 21 
Am. Bankr. Rep. 358, 23 Am. Bankr. Rep. 51, 173 Fed. 99. 

I also am led to conelude that the attempt to Include this whole business 
as security for the respondent amounted to a sale, and was a violation of 
chapter 415 of the Acts of 1903 of this commonwealth, known as the "Sales 
In Bulk Act." Section 67e provides that ail incumbrances, etc., by a debtor 
of hls property within four months prior to the flling of the pétition against 
him, etc., "which are null and vold as against the credltors of such debtor 
by the laws of the state, territory, or district, in whlch such property is 
situated, shall be deemed null and vold under this act against the credi- 
tors of such debtor If he be adjudged a bankrupt, and such property shal) 
pass to the assignée and be by him reclalmed and recovered for the beneût 
of the credltors of the bankrupt." See In re McDonald, supra. 

Wm. Charalk, for complainant. 
David J. O'Connell, for respondent. 

Act July 1 1898, e. 541. 30 Stat 665 (U. S. Comp. St. 1901. p. 3131). 
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DODGE, District Judge. Adjudication in this case was on July 
13, 1909, under a creditor's pétition filed May 26, 1909. 

The chattel mortgage hère in question was given March 2, 1909. 
It purported to secure the payment of $5,675 in ail, $4,175 of which 
is now conceded to hâve been pre-existing indebtedness of the bank- 
rupt to the mortgage. That the remaining $1,500 represents an ac- 
tual loan of that amount by the mortgagee to the bankrupt, made 
when the mortgage was given or afterward, and as part of the con- 
sidération for it, is not in dispute under this pétition for review. 

|1] The mortgage was never recorded. Wîhether it can be held 
good for $1,500 as against the trustée, or not, dépendis upon the ques- 
tion whether the mortgaged property had been delivered to and re- 
tained by the mortgagee before the trustee's rights in the bankrupt's 
property accrued. Unless the property was deHvered to and retained 
by the mortgagee, the mortgage bas no validity against a person 
other than the parties to it. Rev. Laws Mass. c. 198, § 1. The trustée 
cannot be regarded as a "party" to it. Re Hurley (D. C, Mass.) 
26 Am. Bankr. Rep. 434, 185 Fed. 851, 854; Clark v. Williams, 190 
Mass. 219, 223, 76 N. E. 723. 

[2] The mortgage purported to cover ail the bankrupt's fixtures 
and stock in tradie, consisting of miUinery, milHnery supplies, hair 
goods, shell goods, in its store No. 380-382 Boylston street, Boston. 
It also recited an agreement between the parties that the bankrupt 
might dispose of the stock in trade in dvie and ordinary course of 
trade, provided that what should be so disposed of was to be replaced 
by goods of equal value, the mortgage to apply to such after-acquired 
goods. 

The mortgagee was at the store when the mortgage was given. 
He contendis that the mortgaged property was then delivered to him 
and since retained by him. The trustée dénies that there was any 
such delivery or rétention. A fuller and more spécifie fînding of the 
facts bearing on this question than appears in the referee's certificate 
seems to me désirable. The entire évidence before the référée bas 
been transmitted with bis certificate. It relates in great part to ques- 
tions not raised by the pétition for review, but from it I find the 
facts now material as follows: 

(1) The bankrupt held a lease of the premises which had somé 
eight years to run. This it assigned to the mortgagee, also on March 
2, 1909. The mortgagee on the same date executed a written agree- 
ment, which, after reciting the loan of $5,675 and the assignment of 
the lease as partial security therefor, provided for a reassignment of 
the lease by him upon repayment of the loan. It does not appear 
that he ever had or claimed possession and control of the leased prem- 
ises under the lease thus assigned, except as belovv stated, and, as 
the référée bas found, he never paid any rent. 

(2) On March 2, 1909, when the mortgage, assignment of lease, 
and agreement were executed, the mortgagee, then présent in the 
store, walked through it with the bankrupt's représentatives. The 
fixtures and other property morlgaged were indicated, and he stated 
that he took possession of theni. 
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(3) It was at the same time agreed between him and the bank- 
rupt's représentatives that Minnie Mazur, then employed in the store 
by the bankrupt as stenographer, should be appointed as the mort- 
gagee's agent and keeper. He was told that she had the keys, and 
opened and closed the store at morning and night. He asked her 
if she would act as agent. The bankrupt's représentatives told her 
it was ail right, and she agreed. He gave her some keys, telling her 
"she was supposed to hold the keys." She put them in her pocket- 
book and thereafter retained them. The mortgagee ciaims that he 
explained to her that a mortgage on the property had been given and 
she was to act as agent for the mortgagee. This she dénies, and 
I do not think it proved that she fuUy understood at the time that 
there was a mortgage or that she was so to act as keeper. 

(4) On March 13th the mortgagee came to the store with a paper 
previously prepared by him and got Miss Mazur to sign it. The 
paper, marked "Exhibit 7," is in évidence. It purports to acknowledge 
her receipt from him of the fixtures and stock in trade describedi in 
the mortgage, and to be an agreement on her part to hold them for 
the mortgagee and to surrender them to him or his agents, on de- 
mand, without expense or charge to him for storage or keeping. 
This she signed without reading it, but with the knowledge and con- 
sent of the bankrupt's représentatives. I do not think it proved that 
she knew when .she signed it that the mortgage had been given and 
that she was to be regarded as in possession of the store or its con- 
tents. She was in the store daily from and after March 2d. The 
keys given her she kept but did not use. 

(5) Between March 2d and May 24th the store remained open to 
the public for business as before March 2d. The bankrupt continued 
to conduct its business there as before, without ostensible change. 
It was a retail business, in the course of which goods from the stock 
in trade referred to were sold from day to day and new goods of 
a like kind added to them, without séparation, as had been donc be- 
fore March 2d. The bankrupt's employés, through whom the busi- 
ness was done, remained the same and continued in the bankrupt's 
employ as before. No more actual control over the business, the 
fixtures, and stock in trade, or the proceeds of sale therefrom, or the 
payment for new goods added, was exercised by the mortgagee or 
by Miss Mazur after March 2d than before. 

(6) On May 24th, in a suit brought against the bankrupt in the 
Massachusetts courts, stock in trade and fixtures then in the store 
were attached, and a keeper put in charge of them by the deputy 
sherifif making the attachment. The mortgagee thereûpon, on the 
same day, went to the store with a man having no connection with 
the bankrupt or its business, informed Miss Mazur that he was to 
replace her as agent and keeper, and left him in the store. On the 
following day the mortgagee notified the deputy sheriff in writing 
that ail the fixtures and chattels in the store were mortgaged ta him, 
that he had taken possession of them before the attachment, and that 
his possession had since continued uninterrupted. After the attach- 
ment the store was closed and no further business done. The per- 
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son substituted as atove for Miss Mazur by tlie mortgagee and the 
sheriflf's ■ keeper remained together in the store until May 26th. 

(7) On May 25th the mortgagee served notice on the bankrupt 
that he intended to foreclose his mortgage for breach of condition. 
The notice recited that the mortgaged property was in his posses- 
sion. This notice was recorded on May 26th, at 11 minutes past 11 
a. m. 

(8) On May 26th, at 9 :20 a. m., the creditors' pétition in this case 
was filed. The deputy sheriff thereupon withdrew his keeper. The 
mortgagee's représentative above mentioned remained in the store un- 
til the mortgaged property was sold as stated below. 

(9) On May 27, 1909, on application by the petitioning creditors, 
this court enjoined the mortgagee from disposing of any of the prop- 
erty belonging to the estate until a further ordfer of the court. On 
June 9, 1909, the petitioning creditors and the mortgagee filed a 
stipulation in the case whereby, after reciting that the mortgagee, 
claiming possession as such, had custody of the property, and that 
ail parties interested would be benefited by its conversion into cash 
because of its perishable nature, they agreed that the above injunction 
shouîd be vacated, the property converted into cash forthwith, with- 
out préjudice to the rights of either party, and that the proceeds, 
less the expenses of selling and protecting the property, should be 
deposited by the mortgagee, in his name as trustée, subject to the 
court's final order upon the rights of the respective parties therein. 
The property was thereafter sold and the proceeds deposited ac- 
cordingly. 

From the facts as above found, I am unable to conclude that there 
was such delivery and rétention by the mortgagee as is necessary, 
under the Massachusetts statute above cited, to make such a mort- 
gage valid without record, as against others than the parties. The 
parties went thrdugh the form of making a delivery of so much of 
the stock in trade as was in the store on March 2d ; but, as in Moors 
v. Reading, 167 Mass. 322, 45 N. E. 760, 57 Am. St. Rep."46(), the 
arrangements they made on that day regarding its custody were with 
the obvions purpose, or at any rate with the eflfect, of enabling the 
mortgagor to carry on its business in the usual manner, without ex- 
citing suspicion that its goods had been transferred. None of the 
goods were articles of great bulk and weight, nor were they in a 
place access to which could be supposed under the control of that 
employé of the mortgagor whom the mortgagee undertook to make 
his agent for the purpose of retaining possession, as in Wright v. 
Tetlow, 99 Mass. 397, even if it be assumed that Miss Mazur distinctly 
understood that she was to hold possession of them under the mort- 
gage and agreed to do so. There was no attempt to keep the goods 
originally mortgaged ■ distinct from those acquired after March 2d, 
and no subséquent delivery of any of those after acquired, which 
were mingled indiscriminately with those in the store on March 2d. 
To hold such possession as Miss Mazur can at best be held to hâve 
exerçjsed a rétention of possession by the mortgagee would be, as 
was said in Moors v. Reading, above cited (167 Mass. 326, 45. N. E. 
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760, 57 Am. St. Rep. 460), to enable parties to practice tlie very fraud 
wliich the statute as to unrecorded mortgages of personal property 
was intended to prevent. 

[3] The mortgagee could take no possession of the goods while 
the depiity sheriff had possession of them under the attachment made 
March 24th, whether or not the suit in which the attachment was 
made was really for the benefit of Aylies, treasurer of the bankrupt 
Company, and! whatever his relations to or préviens dealings with 
the mortgagee and the président of the bankrupt company. 

[4] The deputy sheriff's possession while it lasted was exclusive, 
and it continued until the filing of the pétition in bankruptey under 
which there has been adjudication. I must hold that no possession 
taken after the filing of the pétition can avail the mortgagee. State 
Bank V. Cox (C. C. A., 7th Cir.) 16 Am. Bankr. Rep. 32, 143 Fed. 
91, 93, 74 C. C. A. 285; Cruchet v. Red Rover Co. (C. C, Mass.) 
18 Am. Bankr. Rep. 814, 155 Fed. 486; Clay v. Waters (C. C. A., 
8th Cir.) 24 Am. Bankr. Rep. 293, 178 Fed. 388, 394, 101 C. C. A. 
645. 

The référée was of opinion that the mortgage was void under the 
"sales in bulk" act of Massachusetts. Acts 1903, c. 415. I am not 
prepared to agrée with this opinion, in view of Wasserman v. Mc- 
Donnell, 190 Mass. 326, 76 N. E. 959. But for the other reasons 
above stated I must hold the mortgage invalid as against the trustée. 

The referee's order is therefore approved and affirmed. 



THE LA8SELL. 

(District Court, E. D. Pennsylvania. January 17, 1912.) 

No. 19. 

1. Maritime Liens (§ 9*) — Services Rendered to Stranded Vessei.. 

Services rendered in llglitering, floatlng, and reloading a stranded 
ship wliich had just started on her voyage, altliougli under a contra et 
made by one of lier owiiers, are lu thie nature of salvage services, and 
the one rendering them is entitled to a maritime lien therefor in the 
absence of an express agreement to the contrai'y. 

[Ed. Note. — For other cases, see Maritime Liens, Cent. Dig. § 13 ; Dec. 
Dig. § 9.*] 

2. Adsiibai-ty C§ 3?j*) — Jurisdiction— Suit Preiiatorely Bbouoht. 

A suit in rem niay be maintained for services rendered to a stranded 
vessel by lightering, floating, and reioading her, although beguu before 
the reloading has been fully completed, where spécial circumstances 
justify the proceeding, as where the vessel is about to proceed eut of 
the Jurisdiction without paying or seeuring the claim. 

[Ed. Note. — For other cases, see Admiralty, Cent. IJig. §§ 313-315; Dec. 
Dig. § 33.«] 

In Admiralty. Suit by the Independent Pier Company against the 
steamship Lassell; McCaldin Brothers, claimants. Decree for libel- 
ant. 

•For other cases see same toplc & § numbbh lu Dec. & Am. Digs. 1907 to date, & Rep'r. Indexes 
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George P. Rich, for libelant. 
Howard M. Long-, for respondent. 

J. B. McPHERSON, District Judge. Early in the morning of 
Tuesday, March 15, 1910, the American steamship Lassell, having 
completed the first few miles of a voyage from Philadelphia to New 
Orléans, stranded upon an island in the Delaware river. She was 
not heavily loaded, but she ran so hard aground that two tugs, aided 
by the ship's own power, could not release her, although the effort 
was made at once and at the proper stage of the tide. Her home port 
was New York, where her owners, Joseph and James McCaldin, lived 
and for many years had been engaged in marine affairs; but as it 
happened James was then in Philadelphia. Pie went to the ship later 
in the day and discussed the situation with the master. She was un- 
der charter to the Philadelphia & Gulf Line Steamship Company, 
and as the charter party suspended the hire after a delay of 24 hours 
it was of much importance to the owners that she should proceed as 
soon as possible. It was finally decided that the cargo must be 
lightered, and that the work should begin at once and be prosecuted 
day and night, so that the voyage might be resumed at the earliest 
moment possible. Thereupon the master and James McCaldin re- 
turned to Philadelphia, and early in the evening employed the Inde- 
pendent Pier Company to do the work. Within a few hours a large 
force of men was collected and was transported to the ship. A tug, 
a steam barge, and two lighters were provided, arrangements for 
feeding the men were made, and the work was begun and continued 
diligently and without intermission. The necessary shifts of laborers 
were hired, and the men were carried backward and forward between 
the city and the ship. At the high tides on Wednesday the tug pulled 
upon the vessel without avail, but about 5 a. m. on Thursday the 
third effort was successful. About 700 tons — a large proportion of 
the cargo and of the bunker coal — had been taken out of her, and 
in that condition she returned at once to Philadelphia, accompanied 
by the tug and the loaded lighters. She was there surveyed immedi- 
ately and was found to be practically uninjured; the bottom having 
fortunately been soft. The libelant was ordered to replace the cargo 
and the coal without delay, and this work was done promptly, so 
that the ship was ready to résume her voyage some time before mid- 
night of Thursday. It had been McCaldin's intention that she should 
sail very ' early on Friday morning at the latest, but at 7 o'clock on 
Thursday evening the marshal seized her under the présent libel, aad 
she did not enter security until some time on the following day. 
Three défenses are now presented: (1) That an action in rem can- 
not be maintained because the contract between the parties was made 
by an owner upon his personal crédit; (2) that the suit was pre- 
maturely brought before the work of reloading had been finished; 
and (3) that in any event the charge is excessive. 

[1] 1. It will be observed that this is not a case of ordinary re- 
pairs and supplies furnished in a foreign port. The ship had strand- 
ed, and the whole of the libelant's claim is based on what was done in 
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lightering, floating, and reloading. It was a gênerai average service, 
and was so regarded by the master and by James McCaldin. No 
other évidence is needed than the fact that a gênerai average adjust- 
ment was made during the summer of 1910, at the instance of the 
McCaldin brothers, in which they claimed and were allowed crédit 
for the full amount of the bill now in dispute ($1,931), and were also 
allowed commissions for actually disbursing that sum among other 
expenses caused by the stranding. But, irrespective of this fact, it is 
clear I think that (in the absence of a spécial agreement to the con- 
trary) the services were such as entitled the libelant to a maritime 
lien. It is not necessary to discuss the éléments that must be présent 
before such a claim can be successfully made. The subject of gênerai 
average was elaborately considered in Ralli v. Troop, 157 U. S. 394, 
419, 15 Sup. Ct. 657, 670 (39 h. Ed. 742), and some of the court's 
conclusions are thus stated: 

"To eonstitute a gênerai average loss, there must be a voluntary sacrifice 
of part of a maritime adventure, for ttie purpose, and witli the effeet, of 
saving the other parts of the adventure from an Imminent péril impending 
over the whole. 

"The interests so saved must be the sole object of the sacrifice, and those 
Interests only can be requlred to contribute to the loss. * * * 

"As the sacrifice must be for the beneflt of the conimon adventure, and 
of that adventure only, so it must be made by some oue sjiecially eharged 
wlth the control and the safety of that adventure, and not be caused by 
the compulsory act of others, whether private persons or public authoritles. 

"The sacrifice, therefore, whether of ship or of cargo, must be by the vvill 
and act of Its owner, or of the master of tUe ship, or other person eharged 
with the control and protection of the common adventure. aud representing 
and acting for ail the interests included in that adventure, and those inter- 
ests only." 

See, also, The Donaldson, 167 U. S. 601, 17 Sup. Ct. 951, 42 L. 
Ed. 292, and The Irrawaddy, 171 U. S- 189, 18 Sup. Ct. 831, 43 L. 
Ed. 130. Ail thèse éléments were présent hère in some degree. It is 
true that the situation was not extremely dangerous, that the services 
were not perilous, and that the degree of merit to be ascribed to the 
libelant is not unusual; but the fundamental fact is that the ship 
could not "get on" — to use Mr. Justice Johnson 's phrase in The St. 
Jago, 22 U. S. 409, 6 L. Ed. 122. Her usefulness was temporarily 
at an end; unless she could be released, she must cease to be a ship 
and become potentially a wreck. It was therefore in the nature of a 
salvage service to float her, however low in the scale the services 
now in dispute may be ranked, and in my opinion it is clear that for 
such a service a maritime lien exists and may be enforced by an ac- 
tion in rem. If authority is desired, it may be found in the forcible 
reasoning of Judge Gray of this circuit in The Alligator, 161 Fed. 
39, 88 C. C. A. 203, although the subject specially considered is re- 
pairs and supplies : 

"This law (the gênerai admiralty law, as administered in the United 
States) imposes upon a vessel, as a conséquence of certain situations and 
conditions, when established by évidence, the peculiar lion known as a 
maritime lien. Owing to the underlying necessities of commerce, and to 
the wandering character of its great instrument, a ship, courts of admiralty 
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wIU Infer, In the absence of proof to the eoutrary, that, where supplies 
necessary for the accoinpUshment of the ship's voyage are furnlshed In a 
foreign port on the order of the captain of a ship, or the ship's. agent, and 
cven Undér some circumstances by the owner, they are furnlshed on the créd- 
it of the shlp, and a lien for thelr value attaches by opération of law. In 
other words, thèse facts and conditions, belng proved, are held ground for 
the reasonable presumptlon of crédit to the sMp and a conséquent lien. 
The same presumptlon is held to arlse as to certain maritime services ren- 
dered to a ship, independently of its character as domestlc or fôrëign. 

"The lien, to which the shlp Is thus subjeeted, is created, not so much for 
the beueflt of the creditor, but for the beneflt of commerce. Merchants and 
others are thereby encouraged to furnlsh supplies and render services nec- 
essary to the continuance of the ship's voyage and to the commercial eu- 
terprlse of whlch she is the Instrument. In the United States, at least, 
thèse reasons for creating a lien in the absence of express contract, in 
.nidiclal contemplation cease to exlst in the home port and wlth référence 
to a domestlc A'essel. The presumptlon, or rather the burden of proof, in 
such cases, therefore, Is shifted, and when supplies are furnlshed to such 
a vessel, the burden is vipon the furnlsher to show a mutual understanding 
that they were furnlshed on the crédit of the vessel. As already obser\'ed, 
there are maritime services whlch are usually rendered under circumstances 
which make them so esseutial to the movemeut of a vessel, and to the 
lierformance of her primary functlon, as an Instrument of commerce, that 
the admiralty law présumes they are rendered on the crédit of the vessel, in 
the absence of proof to the eoutrary, and créâtes a maritime lien in their 
favor, independently of the question whether It be a domestlc vessel or not. 
Xotable exauiples are the lien for pilotage services, the lien for seamen's 
Avages, for towage services, and for salvage services. The reasons for the 
rule in thèse cases are obvions, and arlse out of the necessities of the situ- 
ation. It would be an obstruction to commerce, as well as unreasonable, 
if a sailor were requlred to show a mutual understanding between htmself 
and the captain that there should be a lien upon the vessel for his wages, 
or that the pilot who goes over the ship's slde as she approaches a port, or 
In a daugerous channel, should be called upon to show a like mutual un- 
derstanding. So, in the case of salvage, much of the world's wealth would 
be put In jeopardy, if the salvor could only elalni a lien on the property 
saved, by showing a mutual understanding to that efEect before the service 
was undertaken. The pecuUar exlgency of the situation in ail thèse cases 
supplies the reason for the rule of presumptlon of lien, as it bas been 
long recognlzed in the administration of the gênerai admiralty law." 

See, also, The Garonne, 160 Fed. 847, 87 C. C, A. 651. As it 
seems to me, therefore, if there were no évidence in the présent case 
concerning a contract between James McCaldin and the Pier Com- 
pany, the presumption would be in favor of a lien, and if the right 
shoiild be denied the owner would be bound to show by satisfactory 
évidence that the services were rendered on his personal crédit. But 
there is évidence upon the.subject; and in my opinion, even if this 
were a contract merely for repairs and supplies, it would require me 
to hold that the contract was made on the crédit of the ship. I hâve 
read the mass of testimony that has been taken, and (if the fact should 
be important) I find that the libelant declined to undertake the work 
except on the crédit of the ship, and that McCaldin accepted the con- 
dition. The contract was not made on James McCaldin's personal 
.crédit, or on the crédit of his firm. 

[2] 2. No doubt the libel was filed prematurely ; that is, before 
ail the work was done. Reloading was not finished for several hours 
after the suit was brought, and perhaps not before the marshal took 
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possession. The reason for this haste is apparent. The Pier Com- 
pany was in doubt whether its bill would be paid promptly, and was 
insisting, as it had a right to insist, on payment or security. So far 
as appears, James McCaldin made no offer to pay ; but he did make 
an effort to obtain siich security as the Pier Company would accept. 
He was not successful, and Thursday afternoon passed away in fruit- 
less negotiation. It is clear that McCaldin had ordered the ship to 
sail as soon as she could get away, and he intended that she should 
go, whether or not he could obtain security for the libelant's bill. Un- 
der the circumstances, therefore, I think the Pier Company was jus- 
tified in bringing suit and putting the marshal in charge. The libel 
stated the claim as accurately as could then be done, and it was 
amended next day after the work had been finished and the exact 
amount could be ascertained. It is settled that a suit may sometimes 
be brought in admiralty before the cause of action accrues, and the 
prematureness of the proceeding will only affect the question of costs. 
The Pioneer (D. C.) 53 Fed. 279; Clark v. Lumber, 70 Fed. 1020, 
17 C. C. A. 555; The Ella (D. C.) 84 Fed. 494. 

3. The remaining question concerns the amount of the bill. This 
présents a question of fact, and the testimony requires a finding in 
favor of the libelant. There was no spécial agreement as to the 
amount to be charged, and there seems to be little in dispute except 
the item of $225 for the tug. This is at the rate of $75 for each tide ; 
and, considering ail the services rendered by the tug, and the fact 
that she was apparently required to be in attendance ail the time, the 
rate is not excessive. The ship paid and was allowed $50 for one 
of the tugs that made an unsuccessful effort to release the vessel be- 
fore the Pier Company began opérations. 

A decree may be entered for the libelant's bill with interest and 
costs. I am unable to see that the ship was improperly injured by 
the prematureness of the suit. 



STATE OF KANSAS v. BEAL, et al. (with eight other cases). 
(Circuit Court, D. Kansas, First Division. January 7, .19X1.) 

No. 8,925. 
Removal or Causes (§ 19*) — Fédéral Question— Allégations in Tleab- 

INGS. 

Where tlie pétition in a suit brought by the state of Kansas in a state 
court charged the défendants with creating a nuisance in violation of 
Sess. Laws Kan. 1901, c. 232, § 1, by maintaining places in the state where 
liqubr was sold, such suit is not removable as one arising under the Con- 
stitution or laws of the United States because of averments in a péti- 
tion for removal that défendants keep and sell their llriuors at a place 
In the state of Missouri, and that thelr delivery in Kansas coustitutes 
Interstate commerce; it beiug settled law that the questions involved 
for the purposes of removal are to be detennined from the plalntiff's 
pleading as it appeared of record when the pétition for removal was filed. 

[Ed. Note. — For other cases, see E«moval of Causes, Cent. Dig. §§ 37- 
46; ïfea Dig. § 19.*] 

•For other Cttses see same topio & I numbbb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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In Equity. Suit by the State of Kansas against George Beal and 
others, with eight other cases. On motions to remand to state court. 
Motions sustained. 

F. S. Jackson, John Marshall, Chas. D. Shukers, Lee Bond, and 
Arthur M. Jackson, for complainant. 
Rutherford & Rutherford, for défendants. 

POLLOCK, District Judge. A bill of complaint (styled pétition) 
was filed in the district court of Leavenworth county by the state in 
this case, and in eight other cases against différent persons as de- 
fendants, under the provisions of its laws to restrain défendants from 
engaging in the business of bartering, selling, and disposing of intox- 
icating îiquors within said county, in this state, contrary to the pro- 
visions of the Constitution and laws of the state. 

The statute laws of the state (Gen. St. 1909, §§ 4387, 4388) under 
which the bills are framed and presented, in so far as material, read 
as f ollows : 

"Ail places wheve intoxicatlng Uquors are manufactured, sold, bartered or 
glven away in violiition of law, or where persons are permltted to resort for 
the purpose of drinking Intoxieatlng Iiquors as a beverage, or where iutoxi- 
cating Iiquors are kept for sale, barter or delivery In violation of the law, 
and ail tiitoxicating Iiquors, bottles, glasses, kegs, pumps, bars and other 
property kept in and used in maiutaining such a place, are hereby declared 
to be eommon nuisances ; and every person who niaintains or assiste in main- 
taining snch eommon nuisance shall be guilty of a misdemeanor, and upon 
conviction shall be punished by a fine of not less than one hundred dollars 
nor more than flve hundred dollars, and by imprisonment in the county jail 
not less than thirty days nor more than six months, for each offense." 

"ïhe Attorney General, county attorney, or any citizen of the county where 
such a nuisance as is deflned in section 1, chapter 232, Session Laws of 1901 
(paragraph 438T above quoted), exists, or is kept or malntained, may main- 
tain an action in the name of the state to abate and perpetually enjoin the 
same. The Injunction shall be granted at the commencement of the action, 
and no bond shall be required. • • * " 

The charging part of the several bills presented, in so far as ma- 
terial to this inquiry, read, as f ollows: 

"That the said défendants, George Beal, Henry Brandon, and William 
Schmitz, partners as af oresaid, are each and ail résidents of the city of Leav- 
enworth, in Leavenworth county, Kan., and are engaged in the sale, barter, 
and delivery of Intoxicating Iiquors In Leavenworth county, Kan., in manner 
and form as f ollows: That said défendants keep and maintain a place of 
business in Stilllngs, In Flatte county, In the state of Missouri, where said 
défendants keep and store large quautitles of intoxicating Iiquors for sale, 
barter, and delivery In the state of Kansas in violation of the laws of the 
state of Kansas. That said défendants prétend to be engaged in Interstate 
commerce in Intoxicating Iiquors between the state of Missouri and the 
state of Kansas, but in truth and in fact the said défendants are not en- 
gaged in Interstate commerce in intoxicating liqtiors between the state of 
Missouri and the state of Kansas or any other .state, but are engaged in the 
sale, barter, and delivery of intoxicating Iiquors in Leavenworth county, Kan., 
and for the purpose of evading the laws of the state of Kansas keep the in- 
toxicating Iiquors stored iîi said town of Stilllngs ir the county of Platte, 
In the state of Missouri, and from there load such intoxicating Iiquors upon 
wagons and other vehlcles and convey the same from the said town of Still- 
lngs to varions points and places in Leavenworth county In the state of Kan- 
sas, and from said wagons and other vehlcles seU and dellver intoxicating 
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Uquors In lyeavenworth county, Kan., to numerous persons In Leavenworth 
county, Kan., and that in maklnçr such sales of intoxlcatlnR llquors in Leaven- 
worth coiinty, Kan., the said défendants use a number of wagons and other 
vehlcles for the purpose of transporting such intoxicatlug liqnors from the 
said town of Stillings to Leavenworth county, Kan., and eniploy a number of 
drivers of such wagons and salesmen who are unknown to the said plaintlff 
and unlvHown to the said F. S. .Tackson, Attorney General, and Lee Bond, 
county attorney, as aforesaid. That the said défendants keep and maintain 
in the clty of Leavenworth, In I^eavenworth county, Kan., warehouses for the 
bottling of béer and the storing of einpty cases, bottles, and barrels and for 
stabling of teams and caring for the same usod in the transporting of in- 
toxicating liquors from the town of Stillings, in the county of t^latte, in the 
State of Missouri, and your petitioners are infornied and believe that the 
said défendants so Ueep and maintain said warehouses on lots 5 and 6 in 
block 11, city proper in the city of Leavenworth. ïhat by means of the 
actions and couduct of the said défendants as hereinbefore set ont, said dé- 
fendants on said premises and on the said wagons and other vehicles in 
Leavenworth county, Kan., do keep and maintain places where intoxieating 
liquors are sold, bartered, and given away in violation of the law, and where 
intoxieating liquors are kept for sale, barter, and delivery in violation of 
law. That said things so done by the said défendants are contrary to and in 
violation of the laws of the state of Ivansas."' 

Défendants hâve removed the several cases into this court on the 
groimd the controversy presented involves the construction of the 
Constitution and laws of the United States. A motion to remand 
for want of jurisdiction has been filed, argued, and submitted for 
décision in each of the several cases. As the question presented in 
each of the cases is the same, the décision of this case will dispose of 
ail. 

It is the contention of défendants, as set forth in their pétition for 
removal, they were engaged in interstate commerce, hence are be- 
yond the control of the power of the state to restrain their opéra- 
tions. Of necessity, it must be true, if défendants are so engaged 
they are beyond the power of the state to control their opérations, or 
business, for it is fundamental the national Congress alone has the 
power to enact laws under which commerce between the several states 
may be regulated, controUed, or prohibited. The citation of author- 
ities in support of this proposition at this late day would only serve 
to show a lack of confidence in a self-evident proposition. 

This clairn of the défendants, however, is the one made in their 
pétition for removal. As has been seen, it is not the claim made by 
the state in its pétition filed in the state court, and it is the claim made 
in the pétition of the state against défendants, as it appeared of rec- 
ord when the removal was taken, and not the défense which may be 
interposed thereto, or the claim of défendants made in their pétition 
for removal, as to the manner in which they conducted their business, 
which characterizes the controversy presented, and détermines the 
question whether the construction of the Constitution or laws of the 
United States is presented which would justify the removal taken. 
This proposition also is so conclusively settled by controUing author- 
ity as to admit of no doubt whatever, and to preclude any justifica- 
tion for the citation of authorities in its support. 

Recurring, then, to the pétition filed in the state court from which 
quotation is made, as above, it is seen the state clearly and positively 
193 F.— 35 
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charges défendants with a Violation of its laws and the création of a 
nuisance by making sales of intoxicating liquors within the fcorders 
of the State and county wherein the suit was commenced against them. 
If this charge be true, as laid in the pétition, it does not matter wheth- 
er défendants hâve a place of business in the state of Missouri where 
such business could be lawfully conducted by them, and it is a mat- 
ter of no concern whatever under what guise the business donc by 
défendants was attempted to be concealed, if, as charged in the péti- 
tion, the défendants, in fact, did sell intoxicating liquor from wagons, 
or elsewhere within this state, and the jurisdiction of the court where 
the suit was instituted. On the contrary, if it shall appear at the 
triar défendants made the eales of which complaint is made in the 
pétition in the state of Missouri, in good faith, as by them contended, 
to résidents of this state, and the deliveries of intoxicating liquor 
from wagons, storehouses, or otherwise, made by défendants in this 
state, if any were made, were in consummation of sales in good faith 
made by them in the state of Missouri, where they could be lawfully 
made, the business of défendant in so doing was lawful, no matter 
what instrument of carriage and delivery they employed to bring the 
liquors so sold into this state for delivery. 

It follows the controversy raised in this case by the state with de- 
fendants, as alleged in the pétition filed against them, does not involve 
the construction of the Constitution or laws of the fédéral govem- 
ment. If the défense interposed by défendants that they were en- 
gaged in interstate commerce be shown at the trial, it will constitute 
a complète justification, and they will not be punished. 

It follows the motion to remand in this case, and in cases 8926 to 
8933, both inclusive, must be sustained, and it is so ordered. 



DWBLLE V. ALLEN. 

(District Court, S. D. New Tork. February 13, 1912.) 

Peocess {§ 120*) — Service of Summons— Nonkesident— Attendance on 
Gband Jxtrt. 

Défendant, a citizen and résident of Montana, was Indicted in the 
Southern District of New ïork, and on October 2, 1911, appeared, plead- 
ed to the indictment, was sentenced to a fine, which he paid the same 
day, and was discharged. On that date he was served with a subpœna 
by the United States district attomey for the Southern District of New 
Tork to attend and testlfy before the grand jury on October 3, 1911, and 
he, havlng appeared and testifled on those dates, was directed to re- 
appear on October llth. He attended on the latter date, but was not 
called on further to testify. He was interrogated privately by one of 
the district attorneys, and whlle leaving the building he was served with 
a aummons in a civil action brought in the state court Défendant ap- 
peared speclally, removed the cause to the fédéral court, and then, fur- 
ther appearing speclally, moved to vacate the summons. Ileld, that de- 
fendant was under subpœna at the tlme he was served, and that the serv- 
ice was therefore invalld. 

[Ed. Note. — For other cases, see Process, Cent. Dig. § 150 ; Dec, DIg. S 
120.*] 

*For otber cases a«e same toplc &S nùmber in Dec. ft Am. Dlgs. 1907 to date, & Rep'r Indexe! 
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Action by Helen Fuld Dwelle against Nathan Allen. On motion to 
vacate a summons. Granted. 

Motion to vacate summons served upon défendant whlle in attendance by 
Tirtue of a subpœna on the grand jury of the Circuit Court of the United 
States for the Scutliern District of New York. 

Tlie défendant, a citizen and résident of tlie state of Montana, was in- 
dicted by ttie grand jury of the Circuit Court for the Southern District of 
New Yorli for smuggllng. On October 2, 1911, he appeared in the city of Xew 
Yorli, pleaded to the Indictn^ent, was sentenced to a fine whieh he paid on 
the same day, and was discharged. On the sanie day before paying the fine, 
he was served with a subpœna by the United States district attoruey for the 
Southern District of New York to attend before the grand jury of the Circuit 
Court of that district on October 3, 1911. He appeared on the 3d and 4th 
days of October and testiiied, when he was excused by the district attorney, 
but directed to reappear before the grand jury on October 11, 1911. He then 
went to Kenosha, Wis., upon business of bis own, and returned to New York 
in obédience to the subpœna on October 11, 1911, attended before tlie grand 
jury, but was not called upon further to testlfy. He was interrosated pri- 
vately by one of the assistant district attorneys of the district on that day, 
and while leaving the building he was served with the summons in this ac- 
tion, which was originally brought in the Suprême Court of the state of 
New York. The défendant appeared specially in this action, tiled a pétition 
of removal on the ground of diverse citi/enship, and uow, stiU apiiearing 
specially for the puriwse, moves to vacate the process. 

Edwin W. Willcox, for plaintiff. 
H. Snowden Marshall, for défendant'. 

HAND, District Judge (after stating- the facts as above). The 
plaintiff's chief reliance is Netograph Mfg. Co. v. Scrugham, 197 N. 
Y. 377, 90 N. E. 962, 27 h. R. A. (N. S.) 333, 134 Am. St. Rep. 886. 
In that case Scrugham, a citizen of Ohio, came to New York to tes- 
tify at a législative hearing. While there, he was arrested on a crim- 
inal charge, and thereafter indicted by the grand jury of the Court of 
General Sessions for the county of New York, to whose indictment 
he gave bail. He then returned to Ohio, but later came back to New 
York for trial, at which he was acquitted on ilarch 26, 1909. He 
stayed overnight in New York partly because he could get no berth 
in a sleeping car and partly to consult counsel in regard to other in- 
dictments, as to which it does not appear whether or not he had given 
bail. The plaintifï served him with process early on the morning of 
March 27, 1909, in an action having no connection with the subject- 
matter of the indictments. The Court of Appeals of the state of 
New York declined to vacate the process, on the ground that his re- 
lease from custody on recognizance still left him in the custody of his 
bail, and that his subséquent appearance was not voluntary. The re- 
marks of the court on pages 381 and 382 of 197 N. Y., on page 962 
of 90 N. E. (27 L. R. A.^ [N. S.] 333, 134 Am. St. Rep. 886), show 
that the court based their décisions wholly on the ground that the 
défendant was actually in the custody of his bail ; hence they thought 
applicable the rule that the privilège against the process does not ex- 
ist when the person served is in custody. Certainly that case bas no 
application to the case of a witness under subpœna, who, though he 
is subject to attachment, is in no sensé actually in custody. It is 
therefore not necessary to consider whether the décision is authori- 
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tative for a fédéral court. The purpose of the ruie is to remove any 
inducement to the party or witness to avoid appearance, and, when he 
is in custody, de facto, under ail the authorities, the reason fails. 
There is at least an argument that the custody of bail is not such that 
it will surmount the possible déterrent which might arise from lia- 
bility to civil suit, but that question is not up hère. The privilège in 
fédéral courts extends to witnesses appearing under subpœna. 
Hurst's Case, 4 Dali. 387, 1 L. Ed. 878 ; Small v. Montgomery (C. C.) 
23 Fed. 707; Skinner & Mounce Co. v. Waite (C. C.) 155 Fed. 828. 
Originally the doubt seems indeed to hâve been not whether sub- 
pœna, but whether voluntary appearance, vi^ould not avoid the priv- 
ilège (Rex V. Keel, 3 Dougl. 45 [1782]) was the first case in which 
a witness out of reach of process voluntarily appeared. There had 
been a subpœna served, but it seems under the court rules to hâve 
been void, and the case was decided on that assumption. Lord Mans- 
field observes that subpœna would be useless upon a witness abroad, 
showing that he was answering the suggestion that the privilège ex- 
tended only to a case of subpœna. Buller, J.'s, opinion is still more 
significant (page 47) : 

"It is not true that the privilège of a witness dépends upon a sutipœna. I 
hâve found a case (E. 27, Car. 2) where a man was discharged who came to 
London to make an affldavit, which might hâve been made in the country ; 
but it was for the furtherance of justice, and he was therefore protected. 
No subpoena is necessary where the witness lives abroad." 

Lord Eldon argued in the same way in Ex parte Byne, 1 Vesey and 
Beame, 316, where a witness appeared voluntarily. Thèse cases show 
that the question a hundred years ago was whether voluntary ap- 
pearance did not avoid the privilège. The plaintifï's position is a 
strange inversion of the history of the law. If authority is needed, 
in Spence v. Stuart, 3 East, 89, the King's Bench canceled a bail bond 
which a défendant had given on a capias ; he being in attendance upon 
a prior action under summons. The fact that the défendant was a 
party to the prior action is not material, if he be summoned. Al- 
though the rule was discharged in Randall v. Gurney, 3 Barn. and 
Aid. 252, under similar circumstances, no one doubted that the priv- 
ilège had existed, and the case turned upon delay. Sir Thomas Plu- 
mer ruled similarly in Franklyn v. Colqhoun, 1 Mad. 580. So, also, 
of a bankrupt, Ex parte Temple, 2 Ves. and B. 391. Gibbs v. Phil- 
lipson, 1 Russ. and M. 19, shows the same understanding of the priv- 
ilège, though for other reasons it was denied. 

It is quite true, as the plaintiff says, that the New York cases ail 
seem to be those in which the person served appeared voluntarily ei- 
ther as a suitor or a witness; at least I can find no instance to the 
contrary. However, the reason for this is plain, on reflection, be- 
cause the case must be rare in which a witness out of reach of sum- 
mons will appear under subpœna. Such cases are more likely in the 
fédéral courts, where the process of subpœna runs outside the dis- 
trict or the State. No distinction is made anywhere in the cases, as 
far as I can find, between a witness under subpœna and one appearing 
voluntarily, and the proper test is not, I think, whether the appearance 
be voluntary or not, but whether the privilège will promote the pur- 
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poses of justice. It would certainly be a strain upon one's confidence 
in the sanctions of process to say that the privilège would not conduce 
to obédience. How far such considérations apply also when the de- 
fendant is at large under bail is a différent matter, for the sanction is 
greater and the rights of the bail immédiate. Moreover, if the serv- 
ice of subpœna avoid the privilège, I cannot see why a threat to sub- 
pœna a witness who lives within 100 miles should not do the same. 
Again, if a threat would do, should not the mère liability to process 
answer as well ? Witnesses sometimes corne without process mere- 
ly because they recognize the futility of refusai. That does not mean 
that they might not évade either subpœna or attachment if they were 
liable on arrivai to service of original process. Therefore, however 
it may be when they are actually in the constructive custody of their 
bail, the scope of the privilège, which should be dépendent on its pur- 
poses, certainly should extend to one who, in answer to a subpœna, 
cornes within reach of original process. 

As to lâches, the défendant has certainly not been expéditions, but 
no step has been taken in the action, and I hardly think the delay long 
enough to justify refusai of relief. 

The motion is granted, and the writ quashed. 



G.VIJ.AGIIER et al. v. CIÏY OF NEW YORK. 

(District Court, E. D. New York. Deeember 11, 1011.) 

Salvage (§ 31*) — Saj>vage SEiiviCEs— Compensation. 

An award of .$;1C0 inaile to a tug for salvage services renrlered to city 
scows wLic-h were on lire, and hsiâ drifted from tlieir nioorings in East 
liiver, the services of tlie tiig having been connnenced before the arrivai 
of the firelioats, sind vlien tliere was soine danger to other .sliipping and 
under circunistances of daufrer to herself. 

[Ed. Note. — For other cases, see Salvage, Cent. Dig. §§ 75-77 ; Dec. Dig. 
§ 31.* 

Salvage awards in fédéral courts, see note to The Lamlngton, 30 C. C. 
A. 280.] 

In Admirâlty. Suit for salvage by John J. Gallagher and others, 
owners and crew of the tug Gallagher, against the City of New York. 
Decree for libelants. 

Foley & Martin, for libelants. 

Archi; kl R. Watson, Corp. Counsel (George P. Nicholson, of coun- 
sel), for City of New York. 

_ CHATFIELD, District Judge (orally, at close of case). The 
lime at which the alarm of fire was given was defînitely fixed 
at 4:28 p. m., and the clocks of the fire department will be pre- 
sumed to be correct. Previously to 4:28 the scows at the dump 
at Thirtieth street had gotten on fire, and the fire was sufficient 
to burn their moorings, and to cause the sending in of an alarm. 
This alarm was carried by a man to a box at Twenty-Ninth 
Street, and the two fireboats Hewitt and Strong started for the 

•For other cases see same toplc & § kumeee In Dec. & Am. Digs. 1907 to datfe, & Rep'r Indexes 
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fire, the Hewitt from Brooklyn and the Strong from Grand street, 
New York. According to the record the Hewitt arrived at the fire 
at 4:36; that is, taking 8 minutes to cross the river. The Strong ar- 
rived about 12 minutes after receiving the alarm ; that is, 3 or 4 min- 
utes behind the Hewitt. At the time of the arrivai of the Strong the 
scows had drifted out in the river under the influence of what seems 
to hâve been a fairly strong northwest wind, which, blowing off shore, 
would cause them to move more rapidly as they got further out in 
the stream. Whatever tide there was was down the river, but the 
drift :of the scovifs showed that the eflfect of the tide was not great. 
Other boats, in the form of yachts, were lying in the river, but not 
in such proximity that immédiate danger was imminent, and the évi- 
dence does not seem to show that the drift of the burning scows was 
sufficient to cause them to reach the yachts before the arrivai of the 
fireboats, as the tugs did not tow the burning scows any great distance 
before the arrivai of the fireboats in any event. 

According to the testimony of the Gallagher, she discovered the 
burning scows when they were away from the docks and either at 
the arrivai of the Gallagher, or some time while she was proceeding 
to the fire, the scows were estimated to be 150 feet from the shore; 
Capt. Bouchard estimating that they were 150 feet from the shore 
when he started from Forty-Second street. The Port Chester left 
Thirty-Fifth street, and, turning down river across the path of the 
Gallagher, arrived at the scows on a course to port of the Gallagher, 
and, passing around the off shore end of the scows, proceeded almost 
immediately to follow and capture scow 50, which by that time was 
drifting away. The Gallagher, being in shore, proceeded to the stern 
of the scow, at that time the scows drifting substantially broadside 
up and down river. The Gallagher was separated from the fireboat 
by the smoke and blaze upon the scows, of which the testimony shows 
there was considérable before the scows left the dock and ail the time 
that they were passing out into the river, and this amount of smoke 
seems to hâve been increased upon the arrivai of the varions boats 
that furnished the streams of water and to hâve continued until the 
scows were taken back to shore, when nothing biit a smoldering fire 
in the cargo remained, which was played upon for an hour by the 
land Company. 

The Hewitt was apparently some distance from the burning scows 
at the time of the arrivai of the Gallagher and the Port Chester. As 
she came up river into the smoke, which was blowing approximately 
across and down river, she passed between the scows, whose lashings 
were then either burned, or had been burned previously, and the shock 
of her impact separated the scows. She took her ordinary position 
of duty ih the face of the fire ; that is on the leeward side of the scow, 
with the resuit that she was not seen by the Gallagher, nor could she 
see the Gallagher or anything else except the fire. 

The Strong arrived some time after, and by that time scow 20 had 
éwung around so that she was bow upstream, and the Strong, coming 
up river on the inside or port side of the scow, assumed a position 
opposite the Hewitt, and lapping the Gallagher's bow. Up to that time 
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the Gallagher had been playing water on the fire. Also for several 
moments the Hewitt had been directirig a considérable amount of wa- 
ter upon the scow and its contents, and yet the fire was sufficient to 
make the Strong assume control, and to also direct streams of water 
on the scow to put out the fire. Whatever had been the fire on barge 
50, it had resitlted in merely blistering her port side, and had been 
extinguished by the Hewitt before 50 had floated away. 

The présence of a Baltimore & Ohio tug, which, with her tow, at- 
tempted to maneuver sufficiently close to reach the scows with a 
stream of water and at the same time to keep out of the zone of dan- 
ger, does not seem to hâve had any effect upon the situation, and the 
tug passed up the river before the arrivai of the Hewitt, but her prés- 
ence indicates that the Gallagher arrived prior to the time that the 
Hewitt passed between the scows. 

The most difficult question of fact is to account for the failure of 
the Port Chester to know the whereabouts of the Gallagher and the 
Hewitt, and to account for its own movements before it pursued the 
floating scow. If the Port Chester, as its captain says, had gone di- 
rectly around the bows of the scows and found the scow floating, then 
the Port Chester, which got to the fire ahead of the Gallagher, could 
not hâve arrived until after the Hewitt had passed in between the 
scows. On the other hand, if the Port Chester and the Gallagher got 
to the fire shortly before the Hewitt, then the Port Chester could hâve 
accomplished very little, and must hâve taken up a position very near 
the bow which it relinquished about the time the Hewitt arrived and 
went between the scows. Therefore the testimony of the Port Ches- 
ter throws very little light on the situation one way or the other. 

I think the facts show that the arrivai and movements of the Hewitt 
saved scow 50; that the action of both the Hewitt and the Strong 
saved a considérable destruction of the scows; and that their prés- 
ence overcame the probability that the fire would spread to other boats. 

As to the maneuvering of the boats in getting the scows back to the 
shore, I think both sides are correct in their recollections, but that 
they were working at cross-purposes, the Gallagher attempting to tow 
the scows in under a différent idea from that of the fireboats, the 
resuit being that under the influence of the three boats the scows were 
gradually worked towards shore, and, with a trifling incident of snap- 
ping a line and one or two false maneuvers, they were moored at the 
dock as successfuUy as if the three boats had acted in unison. 

Considering ail the facts, I think that the Gallagher acted with con- 
sidérable promptitude and with a correct estimate of the danger of 
the situation and under such circumstances that her services should 
be rewarded. She accomplished salvage to the extent/of rendering 
assistance of some value under circumstances of danger both to her- 
self and to other craft as well as to the scows, and she rendered this 
service long enough (before the Hewitt was in a position to make her 
services unnecessary) to justify the allowance of an award which 
would encourage such action. 

I think that the witnesses on board the Hewitt and the Strong hâve 
been telling the truth, and that the testimony of the captain of the 
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Gallagher is also trustworthy ; that whateyer discrepancies exist arise 
from an attempt to recall the situation and not f rom intentional mis- 
statement on any one's part. I think this is a salvage case. 

• It appears that the scow was worth $4,200; also that the service 
of the Gallagher affected merely scow 20. The amount of damage 
that scow 20 suffered, or that it was possible to incur, was not suffi- 
cient to form a basis for the compensation for salvage service that 
I think the Gallagher is entitled to receive. If it were merely the 
question of the damage done or the cost of repair, I should say that 
a 5 per cent, award wouldbe ail that would be justifiable, but, con- 
sidering the risk and the character of the service that the Gallagher 
attempted to render and did render, I think I will allow $500, which 
will be about 12 per cent., which I think a f air compensation for the 
services. I cannot view salvage to either rubbish or garbage scows 
in the same category;that I would salvage of vessels that are either 
carrying or are for ca,rrying passengers. That, of course, must be , 
taken into account, because the captain of the iGa.llagher knew what 
kind of vessels he was after, but the award is based partly upon the 
risk to other craft. 

I think that the ordinary rule for the division may, stand. 



THE U,NITED SIIORES. 
(District Court, Wi. D. New ïork. February 21, 1912.) 

1. Maritime Liens (§ 25*) — Life-Saving' Appaeatps. 

Â'ùiaritime lien doès nôt exist fot 'llfeboats, îifè rafts, life preservers, 
an<ï releàslQg hooks for" lifeboats, furnished for the equipment of a 
passenger steamer as required by Ifiw, altbough sucb articles were fur- 
nished subséquent to, her lauucbing. 

[Bdr Note. — For otber cases, see Maritime Liens, Cent. Dlg. §§ 20, 31- 
80 ,; ;Pec. D'ig. § 25,*] ,.,,'• 

2. Maritime- Lieks (§ 2â*)Tr-LiFE- Savjng Apparattjs. 

Siectionl of the maritime lien law (Act June 23, 1910, c. 373, 30 Stat. 
.004), which provides that any person furuisblng repaire, supplies, or 
other necessaries to ai v.essel on order of the owner sbail hâve a mari- 
time lien, which inày bê enforced by a proceeding in rem, does not 
créa te such a lien for life-saving apparatus furnished a passenger steam- 
er, which was a part . of her original equipment and essential to her 
completion, 

fEd. Note.— For other . cases, see Maritime Liens, Cent. Dlg. §§ 20, 31- 
30; Dec. plg. § 25.*] 

3. Maritime I/iENs (§ IT*) — Staitjtes— Scopb, 

Section 5 of the maritime lien law (Act June 23, 1910, c. 373, 30 
Stat. 005), whleh supersédes state statutes for liens for supplies and 
other necessaries, does not enlarge the sCope of the act, which is 11m- 
ited to maritime liens arlsing out of contracts for supplies or other 
necessaries furnished to vessels already completed in structure and 
equipnient to transacttbe business for which they were built. 

[Ed. Note.— For other cases, see Maritime Liens, Cent. Dlg. §§ 20, 22; 
., Dec. Dig.- § 17.*J ' - ; / 

'^ôi other daées see same topic & i numbeb in Dec. & Am. Dlgs. .1907 to date, & Rep'r ludexos 
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Proceeding in rem against the steamer United Shores to enforce a 
maritime lien. Libel dismissed. 

Foley & Martin, for libelants. 
Kimball & Stowe, for claimant. 

HAZEL, District Judge. This is a proceeding in rem against the 
passenger steamer United Shores to enforce a maritime lien for the 
purchase price of certain lifeboats, life rafts, life preservers, and re- 
leasing hooks for lifeboats. The articles were sold at the instance and 
request of the Empire Shipbuilding Company, which was engaged in 
building the steamer at lier home port, Buffalo, N. Y., for the Biiffalo 
& Ft. Erie Ferry & Railway Company. After the steamer was 
launched on Jmie 8, 1911, and before she was completed, the ma- 
terials were shipped and delivered to her, a part in June, and the 
remainder early in July. Her inspection by United States inspectors 
occurred in August, when she received a temporary certificate of in- 
spection pursuant to section 4421 of the Revised Statutes (U. S. Comp. 
St. 1901, p. 3027), permitting her to engage in navigation and the 
transportation of passengers; and later on, in September, she was 
redelivered to the building company for final completion. 

[1] The statute provides that vessels carrying passengers shall be 
equipped with such of the above-specified life-saving apparatus as 
the inspector may deem necessary to conserve the safety of ail persons 
on board in case of disaster. The libelants claim, however, that while 
the articles furnished constituted supplies and equipment of a spec- 
ified class, the use of which was made necessary by law, they were 
no part of the actual con.struction of the vessel, as were her engines, 
hull, boiler, etc. ; that they were not essential to the completion of the 
vessel, as that term is commonly understood; and that therefore a 
maritime lien for such life-saving appliances exi,çts. But I think that 
such articles were a part of her original equipment and essential to 
her completion. She was not a fully equipped or completed vessel 
without them, since her practicability, or at least her right to navigate 
and carry passengers, required that she be provided with such life- 
saving apparatus to fit her for her intended purpose. American & 
English Encyc. of Law, vol. 19, p. 1902 ; Benedict's Admiralty (4th 
Ed.) § 183. Without it she was an incompleted vessel and outside of 
the admiralty jurisdiction of this court. Roach et al. v. Chapman et 
al., 22 IIow. 129, 16 L. Ed. 294; Edwards v. Elliott et al, 21 Wall. 
532, 22 L. Ed. 487; In re Glenmont (D. C.) 32 Fed. 703. And it is 
not of material importance that the supplies were furnished by the 
libelants subséquent to launching the steamer. The Winnebago, 205 
U. S. 354, 27 Sup. Ct. 509, 51 L. Ed. 836; The Paradox (D. C.) 61 
Fed. 860. 

In the Glenmont, supra, articles such as tiller lines, fuel, copper 
wire, deck line, bedding, etc., were furnished to enable a vessel to 
proceed on her voyage, and the question arose whether a maritime 
lien or contract existed for the sale of such articles. The court held 
substantially that the single question was whether such supplies or 
materials were part of the original contract to build the vessel and 
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make her "serviceable for the navigation contemplated" ; and as tlie 
original construction of the boat corittmplated as such ail the ma- 
terials mentioned, no maritime lien existed, and the fédéral court was 
without jurisdiction. That this rule has been universally recognized 
and followed the cases already cited show. So, in this case, it was 
nçcessary that the United Shores should hâve aboard the articles fur- 
nished by libelants to make her serviceable for the purpose for which 
she was built. 

[2] The libelants, however, contend that the maritime lien law 
passed June 23, 1910, modifies and changes the rule of law to which 
we hâve referred. By section 1 it is substantially provided that any 
person furnishing repairs, supplies, or other necessaries to a vessel, 
whether foreign or domestic, upon the order of the owner, shall hâve 
a maritime lien, which may be enforced by a proceeding in rem. But 
in my opinion Congress, by this provision, did not intend to give to 
this court, ' sitting in admiralty, jurisdiction of a subject which is not 
solely of maritime origin, There is nothing contained in the act to 
lead one to think that Congress intended to change the law that a 
vessel is completed only when she is fuUy equipped to engage in nav- 
igation and commerce; and it is thought that the ternis '"supplies" 
and "other necessaries" refer to fuel and such furnishings generally 
as are of use after a vessel is completed and fit to proceed on a trip 
or voyage. 

[3] The libelants further contend that by section 5 of the act a state 
lien for the materials in question is barred and the state statutes for 
liens for supplies and 'other necessaries superseded. The answer to 
this contention is that the section does not enlarge the scope of the 
act, which, as said, is limited to maritime liens arising out of contracts 
for supplies or other necessaries furnished to vessels already com- 
pleted in structure and equipment to transact 'the business for which 
they were built. 

The facts of the présent case do not disclose a maritime lien for the 
articles furnished by libelants, and therefore the libel is dismissed. 



' In re SPALWNG COTTON MILLS. 

, (District Court, N. D. Georgla. February 3, 1912.) 

r: ,./ ;, ,',■'■; ' .,„:,./ No. 2,9,4:1. 

Banketjptct (§ 288*) — Adveksei Claim-^Sijmmary Proceeding. 

Where, a few days before a pétition In bankruptcy was flled against 
a corporation, tbe actlng chalrman of its board of dlrectors paid hlni- 
self, oùt of moneys of the corporation lu his hands, $1,000 claimed to 
be due hlm elther under contract or on quantum meruit, his olaim Is 
adverse, and should be determined by pleuary suit, and not by suni- 
inary proceeding. 

[Ed. Notg, — For other cases, see Bankruptcy, Cent. Dlg. § 447; Dec. 
'Dig. ? 288>] ' " ' , , 

In Bankruptcy. In the^natter of the Spalding* Çqtton MjUs, bank- 
rupt. ^On review of order of, référée. Reversed. 



' '*For other cases see same tôfeic' & S number iu Déici' & Am. Oigs. 1607 to date, & Rep'r Indexes 



IN RE SPALDING COTTON MILLS 555 

Rosser & Brandon, T. E. Patterson, and W. H.' Beck, for trustée. 
Lewis W. Thomas and Walter C. Beeks, for bankrupt. 

NEWMAN, District Judge. In the matter now before the court 
it appears that W. J. Kincaid was acting chairman of the board of di- 
rectors of the Spalding Cotton Mills at the time the pétition in bank- 
ruptcy was filed against the Mills in this court, and a f ew days before 
the pétition in bankruptcy was filed he, having certain moneys in his 
hands belonging to the Mills, paid himself $1,000, which he claimed 
was due him, and now claims was due him, first, under a contract, 
and, if not, then on quantum meruit. The trustée appeared before 
the référée by a pétition to require him to turn the money thus paid 
to himself over to the trustée. The référée found against Kincaid, 
and directed that he pay the money over, and this action is brought 
before the District Court for review. 

The first question made in this case, and., for détermination by the 
court, is whether or not this is a matter in which the summary juris- 
diction of the court could be invoked, or whether the matter is one 
in which the respondent to the rule is entitled to hâve a plenary suit 
brought against him, and his rights as against. the bankrupt estate 
determined in such a suit. The case of Mueller v. Nugent, 184 U. S. 
1, 22 Sup. Ct. 269, 46 L. Ed. 405, is the authority upon which this 
case largely turns. In that case the son of the bankrupt had collected 
for his father certain moneys only a f ew days before the pétition in 
bankruptcy was filed, and a large part of it only a few hours before, 
and on the same day^that the bankruptcy pétition was filed. Rule was 
first instituted against the bankrupt, and that was dismissed, and a 
rule brought against the son, who held the money for his father. Jn 
the opinion of the Suprême Court it is said on the particular question 
hère: 

"There was no pretense that at the date of the filing of this pétition in 
bankruptcy this money of the banlirupt, $4,133.45 of which had been col- 
lected a few days, and $10,100 a few hours, before, was held subject to 
any adverse claim, or that the rlght or tltle thereto had been passed over to 
another. The position now taken amounts to no more than to assert that 
a mère refusai to surrender constltutes an adverse holding in fact, and 
therefore an adverse claim when the pétition was flled; and to that we 
eannot glve our assent. But suppose that respondent had asserted that he 
had the right to possession by reason of a claim adverse to the bankrupt ; 
the bankruptcy court had the power to ascertatn whether any basls for such 
a claim actually existed at the time of the filing of the pétition. The 
court would hâve been bound to enter upon that Inquiry, and in so doluR 
would hâve undoubtedly acted wlthin its jurisdlctlon, whlle its conclusion 
might bave been that an adverse claim, not merely coloraMe, but real, even 
though ■ fraudulent and voidable, existed In fact, and so that it must dé- 
cline to finally adjudicate on the merits. If it errefd in its ruling either 
way, its action would be subject to review. tn this case, however, respond- 
ent asserted no right or title to the property before, the référée,, and the 
clrcumstances under which he held possession must be accepted as found 
by the référée and the District Court." 

It will be seen that it is held that the District Court, in a case like 
this, should enter upon the inquiry to see whether^there is a real ad- 
verse daim, and if it finds that it exists, and is not merely colorable, 
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even though it may be fraudulent and voidable, it should proceed no 
further, but leave the matter to be determined in a plenary proceed- 
ing between the trustée and the adverse claimant. 

Nugent had collected the money for the bankrupt, as has been 
stated, only a few bouts before the pétition in bankrupt cy^was filed, 
and made no claim to it whatever, which makes a very différent case 
from the case at bar. - Hère, before the bankruptcy proceedings were 
institUted, Kincaid had paid himself, and, at the time the pétition was 
filed, held it, notas chairman of the board of directors, but for him- 
self individually, with an adverse claim, which is not only set up, but 
is very strenuously an4 earnestly asserted. Whether bis claim should 
he sustained hereafter is not a matter for détermination, or even for 
considération hère. 

In Jaquith y. Rowley, .188 U. S. 620, 23 Sup. Ct. 369, 47 h. Ed. 
620, where a similar question was discussed, the Suprême Court, after 
réf erring to the Nugent Case, in the opinion says this : 

"In other words, Nugent's Case slmply holds that, where the agent held 
money belongliig to the bankrupt, to which he made no claim, but slmply 
refused to glve up the property, which he acknowledged belonged to the 
bankrupt, the bankruptcy court had power, by sumraary proceedings, to or- 
der hlm to deliver such property to the trustée in bankruptcy." 

The cases decided in the District Courts, I think, support the vievv 
that, in a case like the one now before the court, the rights of the 
parties should be determined by a plenary proceeding by the trustée 
against the adverse claimant, and not by summary proceeding such 
as that now before the court. They are ail collated in 3 Remington 
on Bankruptcy, §§ 1863, 1864 (pp. 572, 573), and in Collier on Bank- 
ruptcy (8th Ed.) § 23, pp. 399-401. 

< The action of the référée is disapproved, without préjudice to the 
right of the trustée to proceed .against W. J. Kincaid in such way as 
he may be advised by plenary proceeding. 



In re FABACHER. 
(District Court, E. D. Louisiana. March 1, 1912.) 

1. Bankruptcy (§ 267*) — Moktgages^Sale of Peopekty— Rights or Mobt- 

GAGBE InTEBEST. 

On sale of mortgaged land in bankruptc-y for an amount exceeding the 
debt the mortgagee is entitled to interest up to the day of sale. 

[Ed. Note.--ror other cases, see Bankruptcy, Dec. Dig. § 267.*] 

2. Bankktjptct (8 267*) — Rigiïts ot Mobtgaqee— Reimbtjesembnt eob In- 

surance. 

On sale of mortgaged property in bankruptcy, the mortgagee is enti- 
tled to relmbursement' f of Insurance premiums paid, if that expenditure 
was authorlzed by the mortgage. 

[Ed. Note. — Fôr otber cases, see Bankruptcy, Cent. Dig. §§ 371, 380; 
Dec, Dig. § ?67.*] 

•For oUier cases see same toplc & i numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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3. Bankbuptcy (§ 207*) — Sale oï Moktgaged Propbrty— Proceeds— Attor- 

ney's Fées. 

On sale of land in bankruptcy for ?4,400 for a mortgajre debt of $3,- 
900, the mortgagee was not entitled to the full 10 per cent, attorney's 
fee stipulated by the mortgage to be paid should It beconie nece.ssary to 
institute légal proceediiigs to recover the debt, and .$100 is an ample al- 
lowance, where nothlng was due the mortgagee before the adjudication, 
and the claim was not put in an attorney's hands for collection ; the 
only services an attorney was ealled upon to render being in connection 
wit'h the rule to sell the property and subséquent opposition to the trus- 
tee's account. 

lEd. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 371, 380; 
Dec. Dig. § 267.*J 

In the matter of Louis B. Fabacher, bankrupt. On appeal by the 
trustée. From an order of the référée ordering him to amend his 
account. Affirmed. 

Claude L. Johnson, for trustée. 
E. B. Ellis, for mortgage créditer. 

FOSTER, District Judge. In this matter it appears that in the 
bankruptcy proceedings a certain pièce of real estate burdened with 
a mortgage of $3,700 with interest, in favor of the Citizens' Home- 
stead Association was sold by the trustée, and was bought in by the 
homestead company at the priée of $4,400. The homestead company 
retained $3,960 as an offset to their claim, and the trustée placed 
them on his account for that amount, but they claim in addition some 
$411.33, apparently made up of the items of $399.60 attorney's fées 
and $11.73, part of an insurance premium paid by them on the prop- 
erty. The référée sustained the associations opposition, and ordered 
the trustée to amend his account to include the $411.33 claimed, and 
from that order the trustée has appealed. 

[1] The trustée now urges that the homestead company cannot be 
allowed the items of attorney's fées and insurance premium, and 
also sets up that the homestead company is not entitled to interest 
from the date of adjudication in bankruptcy to the date of sale. To 
support this latter contention, he relies on the récent case of Sexton 
V. Dreyfus, 219 U. S. 339, 31 Sup. Ct. 256, 55 L. Ed. 244. Appar- 
ently the trustée in making out his account did so without regard 
to his présent contention, for he not only allowed the full amount 
of interest claimed, but, in addition, a surplus of $5.20 for no ap- 
parent reason. Regardless of whether or not he can now raise the 
issue as to the payment of interest, I do not consider his colitention 
Sound. In the Sexton Case the securities sold by the lienholder did 
not bring enough to pay his debt in full, and he sought to prove 
his claim for the deficiency against the gênerai fundl. The question 
hère presented is settled by the décision in Coder v. Arts, 152 Fed. 
943, 82 C. C. A. 91, 15 L. R. A. (N. S.) 372, affirmed by the Su- 
prême Court, 213 U. S. 223, 39 Sup. Ct. 436, 53 L. Ed. 772, in which 
case the court held that, where the security is more than sufficient 
to pay the creditor in full, he is entitled to his interest up to the day 
of sale. 

•For other caees see same topic & S nvmbeb la Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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[2] The homestead association is also entitled to reimbursement 
for insurance premiums paid, as it is an expenditure clearly author- 
ized) by the act of mortgage. 

[;3] With regard to the item of attorney's fées, the act o£ mort- 
gage contains the following clause, which, except as to the amount 
stipulated, is usual in ail mortgages in Louisiana, to wit: 

"The purchaser blnds and obllgates Mmself, In case it should become nee- 
essary to instltute légal prooeedings for tlie recovery of the amount of said 
note and obligation, or any portion thereof, or any other amount which 
shall be due to said association, to pay the fées of the attorney employed 
for that purpose, which is flxed at 10 per cent, of the amount sued upon." 

The trustée has cited a number of cases, ail to the effect that at- 
torney's fées cannot be allowed the mortgage créditer. And in the 
case of In re Roche, 101 Fed. 956, 42 C. C. A. 115, the Circuit Court 
of Appeals for the Fifth Circuit, through Judge Maxey, held that the 
légal proceedings contemplated by the contract could only be fore- 
closure, and the créditer is not entitled to recover attorney's fées 
when the property is sold in bankruptcy. But, in view of the dé- 
cisions of the Suprême Court of Louisiana in analogous cases, I con- 
sider it the better rule that the mortgage créditer be allowed to re- 
cover reasonable attorney's fées. See In re Ferreri (D. C.) 188 Fed. 
675. This does not mean he must necessarily recover the amount 
stipulated by the act of mortgage, as this provision relates solely to 
his remedy. The lender is usually apt to stipulate for as high a rate 
of attorney's fées as he possibly can in order to fully protect himself, 
while the borrower will no doubt agrée to almost any amount of 
fee, having no idea at the time that he will evèr be called upon to 
pay it. When bankruptcy intervenes, however, the rights of gênerai 
creditors must be considered, andi the bankruptcy court should deal 
with the question so that equity be donc to ail parties. 

In this. case there was nothing due the association by the bankrupt 
before adjudication, and the claim had not been put in an attorney's 
hands for collection. The only services the attorney was called upon 
to render weré in connection with the rule to sell the property and 
the subséquent opposition to the trustee's account. It seems to me 
a fee of $100 will be ample, and the order of the référée will be 
amendée to that extent, and, aS so amended, it will be affirmed. 



STOOïÇBRIDGE v. PHŒNIX MUT. I/IFB INS. CO. et al. 

(District Court, D. Connecticut. February 12, 1912.) 

No. 1,352. 

1. Equitt (|. 136*)--Bii-]>— Dismissai,. 

; Where a Mil, when fairly read, fails to state a case which eonfers 
jurisdiction, it is the duty of the court of its own motion to dismiss it. 
[Ed. Note.T-For other cases, see Equity, Cent Dig. % 316; Dec. Dig. 
§ 136.*] 

2. COUBIS (§268*) FEDERAI, CotJETS— JUBISDICTION. 

Act Gong. March 3, 1875,' e. 137, | 8, 18 Stat. 472, provides that when, 
In any suit commenced in any Circuit Court of the United States to en- 

•Fer otber cases see sams topic & l numbbs in Dec. ft Am. Digs. 1907 to date, & B«p'r InSezes 
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force any légal or équitable lien on or title to real or personal property 
wlthin the district where the suit was brought, one or more of the dé- 
fendants therein sliall not be an inhabitant of or found within said dis- 
trict, or sball not voluntarily appear therein, the court may by specifled 
means acqulre jurisdiction over such absent défendant. Held that, where 
K., not an inhabitant of the district, and who had not been found with- 
in it, had a transitory cause of action on an Insurance policy issued tiy 
a Company within the district, and she was a necessary party to a suit 
by complainant with référence to such Insurance, B.'s claim against the 
Insurance eompany had no such situs within the district as to justify the 
court in taking jurisdiction of the blll. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 80G-807, t812; 
Dec. DIg. § 268.*] 

In Equity. Suit by Ida V. Stockbridge against the Phœnix Mutual 
Life Insurance Company and another. Bill dismissed. 

Wïlliam M. Stockbridge and Edward M. Day, for complainant. 
Robinson & Robinson and Gross, Hyde & Shipman, for défendants. 

PLATT, District Judge. Whether or not the bill sets forth suffi- 
cient facts to bring the parties défendant within our jurisdiction has 
been suggested by the papers filed on November 6, 1911, by each 
défendant, which in substance say that they corne hère for the sole 
purpose of making that suggestion. 

[1] I am satisfied that if the bill, when fairly read, fails to state 
a case which confers jurisdiction, it is the duty of the court sua sponte 
to dismiss it. It is conceded that the court is without power, unless 
it has been conf erred by the provisions of section 8 of the act of Mardi 
3, 1875 (18 Stat. 472, c. 137). This is the pertinent part of that sec- 
tion: 

"That when in any suit commenced in any Circuit Court of the United 
States, to enforee any légal or équitable lien upon, or title to real or Per- 
sonal property within the District where such suit is brought, one or more 
of the défendants therein shall not be an inhabitant of or found within the 
said District, or shall not voluntarily appear thereto" 

— the court may, by the means therein set forth, acquire jurisdiction 
over such absent défendants. 

[2] Since the bill shows that Mrs. Ringwalt is not an inhabitant 
of thé district, and has not been found within it, there must appear 
such facts as will bring its character within the définitions fixed by 
Congress in the section referred to. She is a necessary party, and, 
if the court cannot control her, the suit drops of its own weight. 

The petitioner has presented a very clever bill, and vigorously in- 
sists that it discloses beyond question that the suit does come within 
those définitions. Taking the bill at its face value, this may be true ; 
but, of course, the court is not bound to accept phrases as allégations 
of fact. It is bound to dissect and analyze, so that it may learn what is 
the real nature of the bill. The bill must show by the allégations of 
relevant facts, and by the nature of the relief demanded, that two 
plain propositions are presented therein and fully covered: First, 
that there is property within the district over which the parties are 
in dispute; second, that the petitioner has, in equity, either the title 

•For other cases see same topic & § numbsb In Ueo. & Am. Digs. 1907 to date, & Rep'r Indexas 
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to or a çlaim upon that property. It may ligîiten my labofs to dis • 
cuss the first proposition with some particularity. 

The absent défendant has, in law, a claim against the insurance 
Company as the beneficiary under the two policies. The pohcies are 
merely statements on paper of what the contract was. The conditions 
précèdent in the contract hâve been fulfilled, and payment on the con- 
tract is due. Is the claim a tangible, fîxed, definite, and certain thing, 
with its situs hère? It strikes me that Mrs. Ringwalt can assert and 
enforce her claim against the insurance company without coming into 
this district. It is a claim which, from its inhérent nature, is trans- 
itory, attaches to her person, and can be taken with her wherever 
she goes. It is like the contents of a handbag, in which she might 
carry the usual accessories of a journey. She is no more constrained 
to come to Hartford to make use of her claim than she would be to 
use the contents of the handbag. It is a thing subject to constant 
shifting, changing, and uncertainty. That the policies may hâve been 
within the district when the suit was brought is immaterial. She 
could press her clairn in another forum in spite of their présence hère. 
The papers upon which the contracts of insurance are vvritten are 
not of the essence of the contention which this suit présents. 

The nearest approach to the case at bar and really the only ex- 
cuse for bringing it hère, is Jellenik v. Huron Copper Mining Co., 
177 U. S. 1, 20 Sup. Ct. 559, 44 L. Ed. 647. Jurisdiction was sus- 
tained there, because the stock was in Michigan. The actual prop- 
erty was there, although the certificates representing it were in Mas- 
sachusetts. In our suit there is no spécifie property hère over which 
the parties are in dispute. The policies do not represent any such 
property. If the insurance company had some fund in which Mrs. 
Ringwalt was asserting a right of ownership by reason of her policies, 
this case would be analogous. There is no such fund, and Mrs. Ring- 
walt makes no such assertion. The insurance coriipany is in no pos- 
sible sensé of the word a stakeholder. It is a corporation with abun- 
dant assets to respond to ail lawful claims against it, but it has no 
fund in its possession to which either of the parties to the suit can 
lay claim. 

If my reasoning on this point is right, it is immaterial whether the 
claim is or is not property. I am inclined to the opinion that, if the 
case turned on that point, I should be forced to find that in a certain 
sensé it is property, but should hâve grave doubt as to its being the 
kind of property which Congress had in mind when it enacted the 
section 8 which we hâve been discussing. 

It being my opinion that a careful reading of the bill discloses that 
there is no property within the district over which the parties are 
contending, it is my duty to find that the court is without jurisdic- 
tion. The bill must therefore be dismissed. 

So ordered. 
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HEDDERLY et al. v. UNITED STATES.t 

(Circuit Court of Appeals, Ninth Circuit. February 5, 1912.) 

No. 1,824. 

1. Indictment and Infoemation (§ 148*) — Demureer — Questions Raised. 

A demurrer to an indictment charging a conspiracy to defraud the 
United States of publie lands, whicli Is directed speclflcally to the 
allégations in the indictment, charging overt aets. and which avers 
that the indictment properly alleging an unlawful conspiracy does not 
properly charge overt acts to effect the objects of the conspiracy, does 
not challenge the sufllciency of the indictment so far as It allèges a 
conspiracy. 

[Ed. Note. — For other cases, see Indictment and Information, Cent. 
Dig. § 495 ; Dec. Dig. § 148.*] 

2. Cbiminal Law (§ 11G7*)— Harmiess Error — Rulinqs on Indictment. 

Under Rev. St. § 1025 (U. S. Comp. St. 1901, p. 720), providing that 
no indictment shall be Insufflcient by reason of defects not tending 
to préjudice accused, an objection to an indictment Is not available to 
aceused, convicted thereunder, unless his substantial rights hâve been 
prejudiced by the eourt's refusai to require a more detailed statement of 
the means employed in committlng the offense chargea. 

[Ed. Note. — For other cases, see Criminal Law, Dec. Dig. § 1167.*] 

3. Conspiracy (§ 43*) — Criminal Responsibility — Conspiract to Defraud 

Government — Indictment — SumciENCT. 

An indictment charging a violation of Rev. St. § 5440 (U. S. Comp. 
St. 1901, p. 3676), providing that where two or more persons conspire 
to defraud the United States for any purpose, and one or more of 
them do any act to effect the conspiracy, ail shall be liable, which al- 
lèges that défendants conspired to defraud the United States of public 
lands, and which avers that the conspiracy was to be carried out by 
means of false, fraudulent, and flctitious entrles to the lands, suiii-'lent- 
ly charges conspiracy, within the rnle that, where the criminality of 
a conspiracy consists in an unlawful agreement to promote a criminal 
purpose, the purpose must be stated in the Indictment, and that, where 
the criminality consists in an agreement to accomplish a purpose not 
in Itself criminal, the criminal means must be set out, since false and 
fietitlous entries of the publie lands are unlawful, and slnce entries are 
false when the objeet is to obtain public lands by suppresslng facts which, 
if disclosed, would render their acquisition impossible. 

[Ed. Note.— For other cases, eee Conspiracy, Cent. Dig. §§ 7fr-99; Dec. 
Dig. § 43.*] 

4. Criminal Law (§ 602») — Réception of Evidence — Right to Confronx 

Witness. 

Where a défendant stipulated that the testlmony of a codefendant 
in reuioval proreedings could be received to impeach codefendant, who 
had been e^amlned and cross-examined on the trial, and such testimony 
was received for such purpose only, défendant was not deprived of the 
constitutional right to be confronted with witnesses against him. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 1538- 
1548; Dec. Dig. | 662.*] 

B. Criminal Law (§ 150») — ^Limitations — Conspibact. 

Where a conspiracy to defraud the United States of Its public land» 
contemplated varions overt acts, and such acts extended down to a 
designated date, a proseeution begun wlthln three years of the last 

•For otber cases see Bame topic & S ncmbeb In Dec. & Am. Digs. 1907 ts date, ft Rep'r Indexes 
193 F.— 33 t Reli«aring denied May S, 1912. 
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orert act was not barred by tbe three-year statute of limitations (Rev. 
St. § 1044 [U. S. Comp. St. 1901, p. 725]). 

[Ed. Note.— For other cases, see Orimlnal Law, Cent. Dlg. §§ 274, 275 ; 
Dec. Dlg. § 150. *J 

6. CoNSPiBACY (§ 45*)— Evidence — Admissibility. 

The prosecutlon on a trial for a consplracy to defraud the govern- 
ment of its public lands may sbow by entrynien tbat It was thelr under- 
standlng that the lands entered on should be turned over to the cou- 
splrators, and that they were not taking clalnis In thelr own Interest. 

[Ed. Note. — For other cases, see Consplracy, Cent. Dlg. §§ 100-104; 
Dec. Dlg. § 45.*] 

7. Criminal Law (§ 753*) — Evidence— Stjfficiency— Question fob Court. 

Déniai of a motion by accused at the close of the évidence of the 
prosecutlon for a dlrected verdict of not gullty leaves open to the court 
the rlght to consider whether there is any évidence to sustain a verdict 
of conviction, though not to pass on its welght or sufiSciency. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dlg. § 1727; 
Dec. Dlg. i 753.*] 

8. Criminal Law (§§ 935, 115G*) — New Teial — Disceetion of Tbial Court. 

The grantlng or refusai of a new trial on the ground of the insuffi- 
ciency of the évidence to support a conviction rests in the discrétion of 
the trial court, and Is not reviewable on wrlt of error. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dlg. §§ 2297, 
3068; Dec. Dig. §§ 935, 1150.*] 

9. CoNSPiEACY (§ 41*) — Cbiminal Responsibility — Evidence — Sufficiency. 

One who becomes aware of the fraudulent character of the business 
in whlch he and bis associâtes are engaged In obtaining tltle to public 
• lands to defraud the United States, and who does not witbdraw from 
thé business or repudiate the acts of hls associâtes actively participating 
in overt acts to obtain tltle to public lands, may be convlcted of a 
consplracy to defraud the United States of its public lands. 

[Ed. Note. — For other cases, see Consplracy, Cent. Dlg. § 74 ; Dec. Dig. 
§ 41.*] 

10. Cbiminal Law (§ lli39*) — Vebdict — Review. 

The welght of the évidence and the extent to whlch it is contradlcted 
or explalned by wltnesses of accused are questions excluslvely for the 
jury, and not reviewable on wrlt of error. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 3074- 
3083 ; Dec. Dlg. § 1159.*] 

In Error to the District Court of the United States for the District of 
Oregon. 

A. H. Hedderly and others were convicted of a conspiracy to de- 
fraud the United States, and they bring error. Affirmed. 

Criminal prosecutlon by the United States upon an indictment charglng 
& numbei' of persons with the crime of conspiracy to defraud the United 
States of the possession, use, and tltle to large tracts of the public lands be- 
longing to the United States. Upon thls indictment A. H. Hedderly, Richard 
Hynes, and William H. Smith were trled and convicted, and bring error. 
The Indictment was found under section 5440 of the Revlsed Statutes of 
ihé United States (U. S. Comp. St. 1901, p. 3676), and charged that on or 
atout the ISth day of Aprll, 1902, Richard D. Jones, William H. Smith, 
Jacob C. Cross, David M. Goodwin, Will D. Gould, Frank A. Stewart, Wil- 
liam ï. Kerr, John R. Miller, Fïed W. Dennls, Richard Hynes, M. M. Rlley, 
Lee R. Myers, George L. Stearns, Jeremiah Huutley, Ames S. Johnston, War- 
ren Gillelen, R. W. Keiiny, and A. H. Hedderly consplred, comblned, and 

•For other cases see same toplc & § numeer In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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confederated together to defraud the United States of the possession, use, 
and tltle of certain public lands in the district and state of Oregon. To 
this indictment Frank A. Stewart, William T. Kerr, John R. Miller, and 
Ames S. Johnston appeared and pleaded guiltj'. The indictment was dismissed 
as to Jacob C. Cross, George L. Stearns, Warren Gillelen, and R. W. Kenny. 
It is stated that Richard D. Jones and David M. Goodwin died before trial, 
and that Fred W. Dennis and M. M. Riley were never apprehended. IJpon 
the trial Lee R. Myers and Jeremiah Huntley were acquitted, and the plaln- 
tlfCs in error "William H. Smith, Richard Hynes, and A. H. Iledderly were 
convicted. William H. Smith was sentenced to pay a fine of $5,000 and be 
Imprisoued for a period of two years. Richard lïynes was sentenced to 
pay a fine of .$2,000, and be imprisoned for a period of 90 days. A. H. lïed- 
derly was sentenced to pay a fine of $5,000, and be imprisoned for a period 
of six months. Ail three défendants were ordered committed until sentence 
served and fine paid or be discharged according to law. 

Manning & White, Wm. D. Fenton, James E. Fenton, M. C. Mc- 
L,emore, and Albert H. EHiot, for plaintiff in error Smith. 

Herbert J. Goudge, Le Compte Davis, M. C. McLemore, and Albert 
H. Elliot, for plaintiiïs in error Hedderly and Hynes. 

Tracy C. Becker, U. S. Sp. Asst. Atty. Gen. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge (after stating the facts as above). The 
indictment in this case is voluminous, and purports to contain 13 
counts, but there is only one charge of conspiracy under and in pur- 
suance of which it is alleged in separate subdivisions or counts of the 
indictment that certain overt acts were committed in carrying out and 
accomplishing the object andi design of the conspiracy. The court 
below so construed the indictment and instructed the jury that the 
indictment charged but one offense, namely, that of the conspiracy 
to defraud the government of certain of its public lands, and that the 
joining of the several counts was designed to put in the indictment 
the averment of many acts which it was alleged were done to effect 
the purpose of the conspiracy. 

The court held that the allégations in the indictment charging overt 
acts and dtesignated as counts two and six did not constitute overt 
acts, and that the allégation in the indictment charging an overt act 
and designated as the eighth count had not been proven. Thèse 
counts were accordingly withdrawn from the considération of the 
jury as charging overt acts, but the proof as to the allégations con- 
tained in the second and sixth counts was left as évidence in the case. 
The verdict of the jury was gênerai, finding the défendants guilty as 
chargedi in the indictment. The sentence of the court in each case 
was less than the maximum penalty provided in section 5440 of the 
Revised Statutes for a single offense. That section provides : 

"If two or more persons conspire either to commit any offense against 
the United States or to defraud the United States in any manner or for 
any purpose, and one or more of such parties do any act to efCect the object 
of the conspiracy ail the parties to such couspiracy shall be liable to a penal- 
ty of not more than ten thousand dollars, or to imprisonment for not more 
than two years or to both fine and imprisonment in the discrétion of the 
court" 
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[1] The first spécification of error to be considered is that urged 
on behalf of the plaintiflf in error William H. Smith. It is assigned 
as error that the indictment does not state facts sufficient to con- 
stitute an offense against the laws of the United States. 

In the court belovv plaintiflf in error interposed a demurrer to the 
indictment, in which objections vvere directed specifically to the alléga- 
tions charging overt acts as set forth in what is termed the separate 
counts of the indictment. It vvas objected, for example, to the first, 
third, fourth, fifth, sixth, seventh, and eighth counts that more than 
one ofifense was charged in each count. It was also objected to each 
of the 13 counts that it was not sufficient, in this: That it did not set 
out or allège an overt act on the part of the défendants, or either of 
them, by which the object of the alleged conspiracy might be effected. 
There were also other spécifie objections to the separate counts which 
need not be repeated hère. The demurrer concluded with this gên- 
erai objection: 

"And défendants say that the Indictment as a whole allèges no facts nor 
acts which would constitute a violation of the laws of the United States, 
ïhat It allèges a conspiracy was fornied by the défendants to defraud the 
United States of.lts lands by nieans of false, fraudulent, feigned, iintrue, il- 
légal, and flctitious entries of, to, for, and on certain lands of the United 
States subject to entry, but said indictment in no count allèges or sets up 
any entry by any one of the défendants or by any one thereunto induced or 
procured In substantiation of such allégation ; that the indictment as a 
whole is insufflcient and indeflnite to such extent that the défendants ara 
not advised thereby of the nature of the charges against them, so that they 
might properly prépare and submit défenses thereto." 

That the objections contained in the demurrer were directed against 
the allégations charging overt acts is shown by the objection set forth 
in the demurrer against the first count as f ollows : 

"That such counts should be quashed for the reason that more than one 
offense is set out and alleged in the same, in this: that an unlawful con- 
spiracy having been properly alleged, it is charged that as an overt act 
perfomied for the purpose of effecting the objects of such conspiracy that 
the défendants induced and persuaded one Eugène L. Bogy to knowingly, 
willfully, and corruptly niake a false and fraudulent timber entry and stone 
land sworn statement on April 29, 1903^ and that said Bogy dld on that 
day slgn and subscribe a certain paper ealled 'Tlniber and Stone Land Swom 
Statement.' In the same count, and as a further, différent, and separata 
overt act on the part of the défendants and as a separate and distinct oiV 
fense, It Is alleged that the défendants caused and procured one Chas. Steelë 
to sign and subscrlbe a certain paper ealled 'Timber and Stone Land Sworni 
Statement' ; and as a further and separate overt act commltted by thesa 
défendants for the purpose of effecting the object of the alleged conspiracy, 
and as a separate and distinct offense, it is charged that they procured and 
caused one Mary C. Lewis on May 5, 1903, to sign and subscribe a timber 
and stone land sworn statement. That said count so charging three séparât© 
and distinct alleged offenses is duplieltous, and should be dismlssed." 

It will be observed that this objection contains the spécifie state- 
ment that, "an unlawful conspiracy having been properly alleged," 
the objection is then made that more than one offense (overt act) is 
alleged in the same count. There was no objection to the suffîciency 
of the allégations charging a conspiracy, but the objection was to that 
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part of the indictment charging overt acts alleged to hâve been com- 
mittedi in carrying the conspiracy into effect. 

After verdict and before sentence, each of the défendants moved 
the court for a new trial on the ground that the verdict was contrary 
to law, and not supported in any way by the évidence introduced in 
the cause, but no objection was made that the indictment was insuffi- 
cient. This motion having been denied, each of the défendants moved 
the court in arrest of judgment upon grounds relating to the pro- 
ceedings in court, but again no objection was made that the indict- 
ment was insufficient. 

[2] The objection that the charge of conspiracy is not sufficiently 
alleged is theref ore made for the first time in this court ; but, even if 
it be held that the demurrer ddd inchide such an objection, it will not 
avail the plaintifï in error, unless it appears that the substantial rights 
of the accused hâve been prejudiced by the refusai of the court to 
require a more spécifie and detailed statement of the particular means 
or mode employed in committing the offense. U. S. Rev. Stat. § 1025 
(U. S. Comp. St. 1901, p. 720) ; Connors v. United States, 158 U. S. 
408, 410, 15 Sup. Ct. 951, 39 L. Ed. 1033; Armour Packing Co. v. 
United States, 209 U. S. 56, 88, 28 Sup. Ct. 428, 52 L. Ed. 681. In 
the présent case it appears from the record tha:t the défendants were 
fully advised of and understood the précise facts charged against 
them, and which were alleged to be in violation of the statute, and it 
does not appear that the substantial rights of the défendants were 
prejudiced in any way by the alleged lack of definiteness or certain ty 
or the sufiiiciency of the facts charged in the indictment. 

But it is not necessary to sustain the sufhciency of the indictment 
upon the ground of the insufficiency of the demurrer or the lack of 
proper proceedings in bringing the alleged insufficiency of the in- 
dictment properly to the attention of the court. We prefer to con- 
sider the question upon its merits, upon the assumption that the de- 
murrer to the indictment contained ail the objections now urged 
against it. 

[3] It is now contended that the conspiracy charged in the indict- 
ment is not sufficiently alleged ; that it is not sufficient to charge gen- 
erally that défendants conspired and agreed together to defraud the 
United States out of the lands described in the indictment; that the 
criminality of the offense consists in the agreement to accomplish a 
purpose, not in itself criminal or unlawful, but by criminal and unlaw- 
ful means, and in such case the law requires that the unlawful means 
must be clearly and distinctly set f orth ; that the offense does not con- 
sist of both the conspiracy and the acts done to carry out and efifect 
the object of the conspiracy, but the conspiracy alone; and that the 
conspiracy must be sufficiently charged in and of itself, and cannot be 
aided by the allégations of acts done by one or more of the conspira- 
tors in the furtherance of the object of the conspiracy. The argument 
of counsel in support of the gênerai objection is elaborate, and nu- 
merous authorities are cited as establishing such a rule, which may 
at once be conceded as the rule. The question is, Does the rule apply 
to the sufificiency of the indictment in this case? We think it does 
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not, and this conclusion is fuUy confirmed by a considération of the 
leadinç case of Pettibone v. United States, 148 U. S. 197, 13 Sup. Ct. 
542, 3/ L. Ed. 419, cited by the plaintiff in error. In that case the 
défendants had been convicted of a conspiracy corruptly and by 
threats and force to obstruct the due administration of justice in a 
Circuit Court of the United States for the District of Idaho. The 
due administration of justice which the défendants were charged with 
having obstructed was an injunction issued by the court commanding 
that the défendants be restrained and enjoined from in any way in- 
terfering with a mining company in any of its work in and upon or 
about its mining claims, or in any manner, by force or threats or 
otherwise making any attempts to intimidate any employé of the com- 
pany, or from attempting to prevent by any force or intimidation any 
employé of the company from proceeding to work or working for the 
company in a peaceful, quiet, and lawful manner, and from preventing 
any one from entering the service of the company, or in any unlawful 
manner interfering with the business of said company in employing 
persons to work upon said property. The indictment did not charge 
that the défendants were ever served with process or otherwise 
brought into court, or that they were ever in any manner notified of 
the issuance of the writ of injunction, or of the pendency of any pro- 
ceedings in the Circuit Court; nor was it charged that it was the 
purpose of the conspiracy to violate the injunction, or to impede or 
obstruct the due administration of justice in said court. The charge 
was that while the injunction was in force the défendants had con- 
spired, combined, confederated, and agreed together to commit an 
offense against the United States, to wit, to intimidate by force and 
threats of violence the employés of the company then working in and 
upon the mines of the company with the intent to compel the em- 
ployés of the company to abandon their work, and by means of force 
and threats and violence to compel the officers and agents of the com- 
pany to discharge and dismiss from' the employ of the company ail 
employés other than such persons as were members of the so-called 
Miner's Union. 

It appears that such a conspiracy Was in violation of the laws of the 
State of Idaho, but not in violation of any law of the United States, 
and it was contended that, while the intent on the part of the défend- 
ants to violate the injunction was not to be found in the intent to vio- 
late any law of the United States, it was to be found in the intent to 
commit an unlawful act in the doing of which justice was in fact ob- 
structed in a United States court, and that the intent to proceed in 
the obstruction of justice was supplied by a fiction of law which would 
transfer the intent to violate a state law to the violation of a writ of a 
United States court of which, however, they knew nothing. The 
court said : 

"The comblnatlon to commit an offense against the United States was 
averred to consist In a conspiracy against the state and the completed act t» 
hâve been in pursuance of such conspiracy; but the pleader carefully avoid- 
ed the direct averment that the purpose of the confédération was the In- 
terruption of the course of justice in the United States court." 
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The court said further: 

"The unlawful act which tlie défendants are eharged wlth consplring to 
«ommit was uot an offense against the United States, so that, if the de- 
fendants were held guilty of a conspiracy to vlolate tlie injunction or In- 
terfère with proceedlngs about vvlilcli they Ivnew notliingr, suoh conviction 
would hâve to rest npon a conspiracy to commit an act unlawful in another 
jurisdiction, and in itself a separate and distinct offense therein." 

The court conchided its opinion with this observation : 

"And neither the indietment nor the case can be lielped out by référence 
to the alleged crime against tlie state and the défendants be punished for 
the latter under the guise of a proeeeding to punish them for au offense 
whlch they dld not commit." 

Upon the facts thus stated, the Chief Justice declared the rule to 
be that: 

"A conspiracy is sutflciently described as a eomblnation of two or more 
persons, by eoncerted action, to accompUsh a crlminal or unlawful purpose, 
or some purpose not in itself ei-iminal or unlawful, by crlminal or unlawful 
means, and the rule is accepted, as laid down by Chief Justice Shaw, In Com- 
monwealth v. Huut, 4 Metc. (Mass.) 111, 38 Am. Dec. 340, that, when the 
criminality of a conspiracy consists in an unlawful agreement of two or 
more persons to corapass or promote some crlminal or illégal purpose, that 
purpose must be fully and clearly stated in the indietment ; whlle, if the crim- 
inality of the offense consists In the agreement to accomplish a purpose not 
in itself crlminal or unlawful, by crlminal or unlawful means, the means 
must be set out." 

The rule as thus declared and applied in that case does not déter- 
mine that the charge of conspiracy alleged in the indietment in the 
présent case is insufficient; on the contrary, by the process of exclu- 
sion applied to a charge that is declared to be insufficient, we proceed 
to find what is sufficient. The charge in the présent case is that the 
défendants conspired together to defraud the United States out of 
certain of its public lands. That charge is an offense against the 
United States and made so by section 5440 of the Revised Statutes, 
under which the défendants were indicted. The section provides : 

"If two or more persons conspire * * ♦ to defraud the United States 
in any manner or for any purpose, and one or more of sueh parties do any 
act to eft'eet the object of the conspiracy ail the parties to such conspiracy 
shall be liable," etc. 

We do not hâve to look elsewhere for a law making it an offense 
to dfefraud the United States in order to hâve the basis upon which 
to found the charge of conspiracy to defraud the United States, since 
we hâve hère the entire oft'ense described and made unlawful. The 
conspiracy was to accomplish the purpose of defrauding the United 
States made unlawful by the statute. This brings the charge in the 
indietment within the first clause of the opinion of the Chief Justice 
in the paragraph quoted : 

"A conspiracy is sulHciently described as a eomblnation of two or more 
persons, by eoncerted action, to accomplish a crlminal or unlawful purpose." 

In the case of the State v. Mayberry, 48 Me. 235, also cited by the 
défendants as an authority in support of their contention, the charge 
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was a conspiracy to cheat and defraud under and by means of certain 
false and fraudulent pretenses concerning the ownership of land. 
The indictment was found under a statute providing that, if two or 
more persons conspire together to commit any crime pimishable by 
imprisonment in the state prison, they shall be deemed guilty of a 
conspiracy. To cheat and defraud was not an offense at common 
law, and the court held that : 

"Wlien the act to be accompllslied is Itself criminal or unlawful, it Is not 
uecessary to set out in the indietuient the uieans by vvhich it is to be ac- 
couiplished, but, wheu the aet is not in Itself crhniual or unlawful, the 
unlawful means by whieh it is to be accoiuplished must be dlstinctly set 
out." 

The indictment did not come under the first clause of the rule, since 
the act to be accompHshed was not in itself criminal or unlawful, or 
made so by the conspiracy statute, but the court held that the indict- 
ment was sufficient under the second clause of the rule because the 
indictment alleged that the pretenses by which the conspiracy was to 
be accomplished were charged in the indictment to hâve been false 
and fraudulent, and made for the purpose of cheating and defrauding 
the person against whom the conspiracy was directed. In other words, 
the act of cheating and defrauding by false and fraudulent pretenses 
became a crime when committed by an unlawful conspiracy, and the 
indictment was sufficient when it was so charged. Under this rule, 
the présent indictment is sufficient under whatever aspect it may be 
considered, since it is distinctly alleged and charged in the indictment 
that the conspiracy to defraud the United States out of certain of its 
lands "was to be carried out and accomplished and effected by means 
of false, fraudulent, feigned, untrue, illégal and fictitious entries to, 
for, and upon the aforesaid lands of the said United States." If any- 
thing has been clearly and distinctly established in the land laws of 
the United States, it is that false, fraudulent, and fictitious entries of 
the public lands are unlawful. Dealy v. United States, 152 U. S. 539, 
545, 14 Sup. Ct. 680, 38 L. Ed. 545 ; Wilson Coal Co. v. United States, 
188 Fed. 545, 547, 110 C. C. A. 343. Ànd entries are false and fraud- 
ulent when the object is to obtain lands of the United States by the 
suppression of facts which, had they been disclosed, would hâve ren- 
dered their acquisition impossible. United States v. Keitel, 211 U. S. 
370, 395, 29 Sup. Ct. 123, 53 L. Ed. 230; Perrin v. United States, 
169 Fed. 17, 22, 94 C. C. A. 385. The other cases cited by the plain- 
tifï in error are substantially in line with the two cases referred to, 
and need not be discussed. 

[4] It is next contended by the plaintifï in error Smith that the 
court erred in permitting the testimony of the défendant Hedderly, 
taken in removal proceedings in this case in Los Angeles, to be con- 
sidered as read in the case. It appears that the défendant Hedderly 
was a witness in his own behalf upon the trial of the case, and upon 
cross-examination he was asked concerning statements he had previ- 
ously made when sworn as a witness on behalf of certain other de- 
fendants in the removal proceedings in Los Angeles. He was re- 
examined by his own counsel as to some of thèse statements, and the 
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défendants rested their case. Counsel for the United States then 
asked if there vvould be any objection to the testimony of Hedderly 
and the whole of it as taken in Los Angeles being considered as read, 
so that it could be referred to. Counsel for the défendants, including 
Smith, replied: "Not at ail; so far as impeachment is concerned ; 
as a matter of impeachment only." So far as appears from the rec- 
ord, it was not used for any other purpose. The admission of the 
testimony was by stipulation of counsel after the vvitness Hedderly 
had been upon the stand and examined and cross-examined with re- 
spect thereto. We do not find in the record anything indicating that 
the rights of the plaintifif in error Smith were in any way prejudiced 
by this testimony, or that by its admission he was deprived of the 
constitutional right "to be confronted with the witnesses against him." 
He was confronted by the witness Hedderly when the latter was on 
the stand, and he was examined and cross-examined with respect to " 
his former testimony. 

[5] It is assigned as error by the plaintiff in error Smith that the 
court erred in rendering the judgment against the défendants for the 
reason that it appeared from the évidence that the prosecution was 
barred by the limitation of three years provided in section 1044 of 
the Revised Statutes of the United States (U. S. Comp. St. 1901, p. 
725). The indictment was filed April 9, 1906. It allèges in the fîrst 
count "that heretofore and preceding the finding of this indictment, 
and some time in the year of our Lord 1901, and from thence down 
to and inclusive of the 26th day of August, 1904," certain of the de- 
fendants whose names are given "were engaged in the business of 
locating and obtaining timber lands of the United States in the Rose- 
burg Land District in the district and state of Oregon in the manner 
hereinafter set forth for their own profit, gain, use, and benefit." The 
manner thereinafter set forth is the charge of a continuons conspir- 
acy, including the commission of overt acts extending down to August 
26, 1904. The évidence adduced upon the trial conforms to thèse 
dates. The rule with respect to the application of the statute of lim- 
itations to such a conspiracy was stated by this court in Jones v. 
United States, 162 Fed. 417, 425, 89 C. C. A. 303, and was followed 
in the Eighth Circuit in Lonabaugh v. United States, 179 Fed. 476, 
103 C. C. A. 56. In both of thèse cases it was held that, where the 
conspiracy contemplâtes various overt acts and the conséquent con- 
tinuance of the conspiracy beyond the commission of the first act, 
each overt act thereafter gives a new, separate, and distinct efïect to 
the conspiracy, and constitutes another agreement, so that a prosecu- 
tion is not barred by the statute of limitations until three years after 
the commission of the last overt act alleged and proved. This rule 
was followed by the Suprême Court of the United States in United 
States V. Kissel, 218 U. S. 601, 31 Sup. Ct. 124, 54 L. Ed. 1168, and 
under this rule the statute of limitation had not run with respect to 
the offense charged in the indictment and proven by the testimony. 

[6] It is assigned as error by the plaintiff s in error Hedderly and 
Hyiies that the court permitted counsel for the prosecution to ask the 
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entryman, Bradford W. Dean, who had been called as a witness for 
the prosecution, the following question: 

"Now, then, at the tlme you made this entry, In whose Interest did you 
understand you were taklng the clalm, if anybody's but your own?" 

The answer of the witness was as follows: 

"A. At the time my understanding I was taking the clalm in niy own 
interest, or own beneflt. There was no conversation with any one about it. 
That was my impression, my belief , at the time. When I had takee the 
elaim, I realized then and linew that Mr. Kerr expected me, f rom what he 
said to others and myself, in talking, that he expected me to deed the daim 
over to the company as soon as I was able to do so, from the fact that they 
had advanced me the money that I was by honor obligated to them, and 
eould uot honorably sell to anybody else excepting the Pacific Furniture & 
Lumber Company, as they had advanced the money. Although at the time 
that he did advance the mouey he told me it was bis own personal funds. 
But I learned later from différent channels that it was not— that it was 
Turnished by the company. He told me that the company wanted to take 
over or to get ail the claiuis they could. ïhey was in the market to buy 
up ail those timber claims, and wanted the flrst right or chance to buy the 
claims. That is, from myself or anybody else that took claims they wanted 
— expected, where they furnished money, to hâve the flrst right to the claims 
or chance to buy them. That we were not supposed to sell outside without 
their consent. I woiikl not hâve taken that claim at ail if I had not had 
that conversation with Mr. Kerr. It was by reason of that conversation that 
I had with hlm that I went and took the claim." 

The same witness on redirect examination was asked : 
"State whether or not. Mr. Dean, you intended at the time you iiled 
npon those lands to turn them over to the company, and whether or not the 
company understood that you were going to do so through Mr. Kerr?" 

The witness answered ; 

"Yes; that is what the company understood from me through Mr. Kerr." 

Similar questions were asked by the prosecution of A. J. Marsh, 
a witness called on behalf of the prosecution, and substantially the 
same answers were made by the witness. 

Thèse questions were of the same character as the question that 
was admitted over objection in the case of Van Gesner v. United 
States, 153 Fed. 56, 82 C. C. A. 180. In that case this court in pass- 
ing upon the admissibility of such testimony said: 

"Ail of such testimony was directly responsive to the allégations ot the 
indictnient, under which it was clearly compétent for the prosecution to 
prove that the various entrymen swore falsely as to material matters stated 
in their prellminary applications for the land and in thelr final proof, and 
that the real intention of ail the parties concerued was the obtaining of the 
goverument title to the land by means of such perjury for the benéfit of' 
Williamson & Co." 

It was also considered and held to be admissible in the case of 
Williamson v. United States, 207 U. S. 425, 450, 28 Sup. Ct. 163, 172' 
(52 L. Ed. 278), where the Suprême Court said: 

"The issue being the existence of a conspiracy to suborn various persons 
to commit perjury in relation to déclarations to be made under the timber 
and stone aet as to the purpose for which they desired to açquire land, etc.,. 
and as it is conceded that no formai contracts were exeeuted between the 
alleged conspirators and the proposed entrymen, and the alleged understand- 
ings were of an àmblguous nature, and proof of the conspiracy depended 
upon a variety of circumstances, going to show the motive or intent, we 
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think It was proper to permit the Interrogation of the entrymen concerning 
their understanding of the agreement witU Van Gesner and thelr Intention 
at the tlme when they made their prelimlnary déclarations, as the question 
was relevant to the question of the nature and eharacter of the dealings of 
the entrymen wlth the alleged eonsplrators, and bore on the question of the 
purpose or motive whieh influeneed the maklng of the sworn statement re- 
quired by law as a condition précèdent to the acquirement of the land." 

[7] It is next contended by ail the plaintiffs in error that the évi- 
dence was not legally sufficient to warrant the conviction of the de- 
fendants. At the close of the évidence on the part of the prosecu- 
tion, counsel for the défendants moved the court to instruct the jury 
to return a verdict of not guilty. This motion the court denied, to 
which exception was taken. This déniai left it open to the court to 
consider whether there was any évidence to sustain the verdict though 
not to pass upon its weight or sufficiency. Wiborg v. United States, 
163 U. S. 632, 658, 16 Sup. Ct. 1127, 1197, 41 L. Ed. 289. 

[8] After verdict fînding the défendants guilty, a motion was made 
for a new trial on the ground of the insufïiciency of the évidence to 
justify the verdict. This motion was denied. The granting or refusai 
of such a motion was a matter of discrétion in the court, and cannot be 
reviewed hère. Freeborn v. Smith, 2 Wall. 160, 176, 17 h. Ed. 922 ; 
Railway Co. v. Heck, 102 U. S. 120, 26 E. Ed. 58; Lancaster v. Col- 
lins, 115 U. S. 222. 225, 6 Sup. Ct. 33, 29 L. Ed. 373; Crumpton v. 
United States, 138 U. S. 361, 363, U Sup. Ct. 355, 34 L. Ed. 958. We 
hâve no authority to inquire into the sufficiency of évidence to sup- 
port a verdict. If there is any évidence, the issue of fact must be 
determined by the jury. It cannot be revised by the court. 

[9] An examination of the record shows that there was évidence 
to support the verdict, not perhaps to the extent of showing such an 
active participation by the défendant Hedderly in the overt acts, as 
was the évidence against the défendants Smith and Hynes, but there 
was évidence against ail three, and there was certainly évidence tend- 
ing to show that the défendant Hedderly became aware of the fraud- 
ulent eharacter of the business in which his associâtes were engaged 
in obtaining title to the public lands of the United States, and he did 
not withdraw from that business or repudiate their acts. This alone 
was sufficient to justify the jury in finding that he was a member 
of the conspiracy. 

[10] The weight of the évidence and the extent to which it was 
contradicted or explained away by witnesses on behalf of the défend- 
ants were questions exclusively for the jury and not reviewable on 
writ of error. Crumpton v. United States, supra ; Wilson v. Everett, 
139 U. S. 616, 621, U Sup. Ct. 664, 35 E. Ed. 286; .Etna L. Ins. Co. 
V. Ward, 140 U. S. 76, 91, 11 Sup. Ct. 720, 35 L. Ed. 371 ; Moore 
v. United States, 150 U. S. 57, 61, 14 Sup. Ct. 26, 37 E. Ed. 996; 
Humes v. United States, 170 U. S- 210, 213, 18 Sup. Ct. 602, 42 L. 
Ed. 1011. 

The case was clearly and fairly submitted to the jury and the is- 
sues of fact were passed upon by them. 

Finding no error in the record, the judgment of the court below 
is affirmed. 
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HALL et al. v. McKINNON et al. 

(Circuit Court of Appeals, Ninth Circuit. December 4, 1911.) 

No. 1,931. 

1. Appeal and Error (§ 402*) — Retubn—Filing^-Timb— Extension— Au- 

THOHITY OF JUDGE. 

A Judge of another district holding court for the résident judge had 
authority to make an order in a case previously tried by the résident 
judge extending the tlme for the filing of the return to a writ of error, 
the citation for which had been signed by the résident judge. 

[Ed. Note. — For other cases, see Appeal and Error, Dec. Dig. § 402.*] 

2. Mines and Minerals (§ 18*)— Placer Claim— IjOcakon— Extbnt. 

Under the express provisions of Rev. St. §§ 2330, 2331 (U. S. Conip. St. 
1901, p. 14.32), the unit of an individual placer mlning elaim is 20 acres, 
but an association of persons uiay make a location of a trîict which shal! 
embraee as niany individual clalms of 20 acres each as there are individ- 
uals in the association, not to exceed eight loeators maklng a loeatiou 
aggregating 100 acres. 

[Ed. Note. — For other cases, see Mines and Minerals, Cent. Dig. §§ 29- 
3G; Dec. Dig. § IS.*] 

3. Mines and Minerals (§ 17*) — Placer Claim— Location— Discovery. 

Where eight Individuals niade an association placer location not ex- 
ceeding 160 acres in area, as authorized by Rev. St. § 2330 (TI. S. Conip. 
St. 1901, p. 1432), a discovery of gold in a shaft sunk to a depth of 88 
feet on or near the western boundary Une of the location was sufficient to 
support the location of the entire tract. 

[Ed. Note. — For other cases, see Mines and Minerals, Cent. Dig. §§ 24- 
28 ; Dec. Dig. | 17.*] 

4. Tbial (§ 285*) — Instructions— Evidence. 

Instructions to juries must be considered with référence to the évi- 
dence to which they relate. . 

[Ed. Note. — For other cases, see Trial, Cent. Dig. §§ 698, 099; Dec Dig. 
§ 285.*] 

5. Mines and Minerals (§ 17*) — Placer Claih— Discovery. 

Under Rev. St. § 2320 (tJ. S. Comp. St. 1901, p. 1424), providing that no 
location of a mlning elaim shall be made untU the discovery of the vein 
or Iode within the limits of the daim located, a discovery is as neces- 
sary to the location of a placer elaim as to the location of a Iode daim. 

[Ed. Note. — For other cases, see Mines and Minerals, Cent. Dig. §§ 24- 
28; Dec. Dig. § 17.*] 

6. Mines and Minerals (§ 27*) — Placer Claim—Boundaeies— Extension. 

Where the boundaries of a placer mlning elaim are extended by the 
locator to obtaln possession of adjoining ground located in good faith 
by another, the change is invalid, slnce the entry on ground by a lo- 
cator without a superior right, for the purpose of appropriating an over- 
lapping location, makes him an Intruder on the other daim. 

[Ed. Note. — For other cases, see Mines and Minerals, Cent. Dig. §§ 
C4, (35 ; Dec. Dig. § 27.*] 

7. Mines and Minerals (§ 27*)— Placer Claim— Eelocation— Overlapping. 

In ejectment to recover possession of certain minlng ground within 
an alleged overlapping area of two adjoining placer mlning clalms, an 
instruction that if defendant's clalm as originally located included the 
tract in controversy, and the boundaries thereof were so marked as to 
be readily traceable on the ground during August or Septemfier, 1900, 
and such marking was peaceably, and not clandestinely, surreptitlous- 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ly, or fraudiilently donc, and was made before plaintiffs made any dis- 
covery of gold within the exterior boundaries of thelr claim, and de- 
fendants made a discovery of gold within their claim prior to the date 
of plaintiffs' discovery within the exterior boundaries of their claim, 
then it was imniaterial whether the original marldug of the boundaries 
of défendants' claim were suflicient to make them readlly traceable or 
not, was correct. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. §§ 
C4, 65; Dec. Dig. § 27.*] 

8. Tkial (§ 251*) — Instructions— Issues. 

In an action to recover possession of certain mlning ground, an in- 
struction with référence to the law of dummy location was projierly re- 
fused, where such question was not made an issue In the pleadings. 

[Ed. Note. — For other cases, see Trial, Cent. Dig. §§ 5S7-595 ; Dec. 
Dig. § 251.»] 

9. Mines and Minebals (§ 38*) — Location— Actions— FRAUD—rLEADiNO. 

Since fraud conslsts lu Intention whicb is a fact which cannot be 
presum.ed, it cannot be relied on as a défense to an action to recover 
possession of inining ground unless averred. 

[Ed. Note. — For other cases, see Mines and Minerais, Dec. Dig. § 38.*] 

In Error to the District Court of the United States for the Fourth 
Division of the Territory of Alaska. 

Action by J. W. Hall and others against A. McKinnon and others. 
Judgment for défendants, and plaintiffs bring error. Afïirmed. 

This is an action in ejectment brought in the District Court of Alas- 
ka, Fourth Division, by the plaintiffs in error against the défendants in er- 
ror to recover possession of certain mining ground within au alleged over- 
lapping area of two ad.ioinlng placer uilning claims, and damages for the 
withholdlng. The plaintiffs in error wlH hereafter be designai:ed as "plain- 
tiffs" ; and the défendants in error, the "détendants," as in the court below. 

The conflieting claluis are the Liberty Association claim, which will here- 
after be designated as the "Liberty claim," and the Oregon Association claim, 
hereafter designated as the "Oregon claim." The plaintiffs own the Lib- 
erty claim, and the défendants own the Oregon claim. The claims are lo- 
cated on or near Vault creek, a tributary of the Chatanlka river, in the 
Falrbanks recording district of Alaska. The Liberty claim was staked May 
24, 1906, and the boundary Unes of the claim plainly marked upon the 
ground. Gold was dlscovered in the Liberty claim on October 9 or 10, 190(1. 
The discovery was made in a shaft sunk to a depth of about 80 feet in 
the ground in contro^ersy. It is claimed by the détendants that the Oregon 
claim was staked June 16 and 17, 1905 ; but there Is a controversy as to 
the boundary Unes of the claim as staked at that tlme. Gold was discovered 
in the Oregon daim In August, 1905, in a shaft sunk to a depth of about 
88 feet on or near the western boundary line as claiiued by the défendants. 
The claim was surveyed and the boundaries distlnctly marked on the ground 
in August, 1906. There was évidence on the part of the défendants tUat 
the boundaries, as surveyed at the latter date, were identical with tliose 
staked on .Tune 16, 1905 ; whlle there was évidence on the [«art of the i)lain- 
tiffs that the boundaries were not sufflciently staked and marked in ,June, 
1905, and, as surveyed in August, KICK!, were niaterlally différent from the 
boundaries as staked lu June, 1905. The boundaries of the Oregon claim, 
as plaintiffs claim it was staked in .lune, 1905, do not conllict with the 
Liberty claim ; but, as surveyed In August, they do conflict. overlapplng the 
western boundary of the Liberty claim 1,.545 feet. the northeru boundary 
750 feet, the southern boundary 370 feet, and eastern boundary 1,480 feet. 
The area of the overlap contains about 19 acres, and from this area it is 
i^harged that the défendants mlned and extracted gold in the aggregate sum 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



574 193 FEDERAL RBPOETEB 

of $178,375; but, as It is conceded by the plalntiffs that tte défendant Beck- 
ord Is the ownei- of an undlvlded one-sixth of the ground in dispute, the 
plalntiffs ask damages agalnst the remalning défendants for flve-sixths of 
the amount extraeted, or the sum of $148,645.83. 

The case was tried before the court and jury, and a verdict returned in 
favor of the défendants. The plalntiffs hâve brought the case hère on writ 
of error. 

Louis K. Pratt, T. A. Marguam, and Lorenzo S. B. Sawyer, for 
plaintifïs in error. 

McGinn & Sullivan, Metson, Drew & Mackenzie, and E. H. Ryan, 
for défendants in error. 

Before GILBERT and MORROW, Circuit Judges, and WOL- 
VERTON, District Judge. 

MORROW, Circuit Judge (af ter stating the f acts as above). [ 1 ] 
The défendants in error interpose a motion to dismiss the writ of 
error on the ground that the record was not filed in this court by or 
before the return day, and the time for filing the record was not ex- 
tended by the judge who signed the citation, or by a judge of this 
court, as required by rule 16 of this court (150 Fed. xxix, 79 C. C. 
A. xxix). The motion is purely technical and without merit. 

It appears that Judge Lyons of the District Court of Alaska, 
Fourth Division, tried the case at Fairbanks, and signed the citation, 
and, from time to time, made orders extending the return to the writ 
of error, including an extension dated November 24, 1910, extending 
the return date to January 31, 1911. The record was filed in this 
court December 27, 1910; but it appears that Judge Overfield, hold- 
ing court for Judge Lyons at Fairbanks, made an intermediate or- 
<ler on August 29, 1910, extending the time for the return of the 
writ to November 21, 1910. And the objection is made that, as 
Judge Overfield did not sign the citation and is not a judge of this 
court, he was not authorized to make this intermediate order of ex- 
tension of August 29, 1910. He was, however, holding court at 
Fairbanks and had authority as judge sitting in that court to make 
any order in the case necessary to protect and préserve the rights of 
the parties thereto. His order was sufficient, under the circumstanc- 
«s, to extend the return to the writ of error. 

The motion to dismiss is therefore denied. 

[2] The unit of an individual placer mining claim is 20 acres. 
Section 233L R- S. (U. S. Comp. St. 1901, p. 1432). But an associa- 
tion of persons may make a location of a tract which shall embrace 
as many individual claims of 20 acres each as there are individuals in 
the association, not to exceed eight locators making a location ag- 
gregating 160 acres. Section 2330, R. S. (U. S. Comp. St. 1901, p. 
1432); Lindley on Mines, § 448; Morrison's Mining Rights (13th 
Ed.) p. 215 ; Costigan on Mining Law, p. 173 ; Cook v. Klonos, 164 
Fed. 529, 90 C. C. A. 403 ; Nome & Sinook Co. v. Snyder (C. C. A.) 
187 Fed. 385. 

[3] The Oregon Association claim is a placer mining claim, and 
as staked in June, 1905, was by eight locators claiming 160 acres. 
The claim was afterwards surveyed, and, after deducting an overlap 
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with a prior location, was found to contain something less than 160 
acres. Gold was discovered on this claini in August, 1905, in a shaft 
sunk to a depth of about 88 feet on or near the western boundary 
line as claimed by the défendants. This discovery was sufficient to 
support the location of an entire tract of 160 acres. Union Oil Ce, 
25 Land Dec. Dept. Int. 351; McDonald v. Montana Co., 14 Mont. 
88, 35 Pac. 668, 43 Am. St. Rep. 616; Kirk v. Meldrum, 28 Colo. 
453, 65 Pac. 633. The tract as surveyed in August, 1906, included 
the ground in controversy; but the Liberty claim staked May 24, 
1906, and a discovery made thereon in October, 1906, also included 
the ground in controversy. If the boundaries of the Oregon claim 
as alleged to hâve been staked by the défendants in June, 1905, were 
the same as those in August, 1906, then the Oregon Association, hav- 
ing made a location and discovery on that claim prior to the location 
and discovery made by the Liberty Association on its daim, the right 
of possession to the ground in controversy was in the former and not 
in the latter. One of the questions at issue upon the trial of the 
case was this: Were the boundaries of the Oregon claim sufficiently 
staked and marked in June, 1905? Another question was: Were 
the boundaries of the Oregon claim as staked in June, 1905, the same 
as those surveyed in August, 1906? The locators of the Liberty 
claim contended that the boundaries of the Oregon claim were not 
sufficiently staked or marked upon the ground in June, 1905, and 
that the location of the claim as défendants claimed to hâve staked 
it in June, 1905, was not the same as the location marked upon the 
ground in August, 1906 ; that the former did not include the ground 
in controversy, while the latter did. There was évidence to support 
thèse contentions, but they were questions of fact for the jury; and 
upon the trial thèse questions were submitted to the jury and deter- 
mined in favor of the Oregon Association. The question hère is: 
Did the court instruct the jury correctly as to the law of the case 
upon thèse questions? 

The court instructed the jury that a mining claim might be marked 
upon the ground by stakes or other permanent monuments ; but that 
the law required a claim to be marked so distinctly upon the ground 
that its boundaries could be readily traced; that the requirements of 
the statute in this respect were not necessarily fulfilled by merely 
setting stakes at each of the corners of the claim and at the center 
of the end Unes, unless the topography of the ground and the sur- 
rounding conditions were such that a person accustomed to tracing 
lines of mining claims could, after reading a description of the claim 
in the posted or recorded notice of location or upon the stakes, by a 
reasonable and bona fide effort to do so, find ail of the stakes or mon- 
uments, and thereby readily trace the boundaries ; that where the 
country was broken, or the view from one stake or monument to 
another was obstructed by intervening timber or brush, it might be 
necessary to blaze trees along the lines, or eut away the brush, or 
set more stakes at such distances that they might be seen from one 
to the other, in a way to indicate the lines so that the same might 
be readily traced; J)ut it was not for the court to say what was a 



576 193 FEDERAL REPORTER 

sufficient marking. It was the diity of the jury to détermine from 
ail the évidence in the case, and from. the topography of the ground 
in question, and the surrounding conditions, whether or not a suffi- 
cient marking of the boundaries of the claim was made by the de- 
fendants so that they could be readily traced by a person making a 
reasonable effort to do so. 

To thèse instructions no objection was made, but it was objected 
that the court proceeded to give a misleading and contradictory in- 
struction and one that did not state the law correctiy in the follow- 
ing instruction : 

"But if you find from the évidence that the Oregon Association placer 
claim, as ori!2;inally located Included the tract of mlulng ground in contro- 
versy, and îf you further find that the boundaries thereof were not so 
marked as to make them readily traceable at or about the time of tha mak- 
ing of such location, but you do further flnd that such boundaries were so 
marked as to be readily traceable upon the ground during the months of 
August or September, 1906, at the time of the alleged 'AUein survey,' and 
that such marking was made peaceably, and not clandestinely, surreptitious- 
ly, or fraudulently, and was made before the plalntiffs made any discovery 
of gold withln the exterlor boundaries of the Liberty Association claim, and 
you further flnd that the défendants made a discovery of gold within the 
limits of said Orjjeon Association placer claim prior to the date when plaln- 
tiffs made a discovery of gold within the exterlor boundaries of the Lilicrty 
Association claim, then you are instructed that it is immaterlal whether 
the original marking of the Oregon boundaries were sufficient to make them 
readily traceable or not." 

[4] Instructions to juries must always be considered with référ- 
ence to the évidence to which they relate. The first important ques- 
tion in this case was priority of discovery. 

[5] The first discovery of gold on the Oregon claim was in Au- 
gust, 1905. The first discovery of gold on the Liberty claim was in 
October, 1906. The priority of right based upon discovery was, there- 
fore, in favor of the Oregon claim. Section 2320, R. S. (U. S. 
Comp. St. 1901, p. 1424), provides that: 

"No location of a mlning claim shall be made untll the discovery of the veln 
or Iode within the limits of the claim located." 

In Steele V. Tanana, 148 Fed. 678, 78 C. C. A. 412, this court held 
that discovery was as necessàry to a location of a placer claim as 
to a location of a Iode claim; and in Lange v. Robinson, 148 Fed. 
799, 79 C. C. A. 1, this court held that the object of the law in re- 
quiring discovery to précède location was to insure good faith upon 
the part of the minerai locatôr and to prevent f raud upon the gov- 
ernment by persons attempting to acquire patents to land not minerai 
in character. 

In Creede v. Uinta, 196 U. S. 337, 353, 25 Sup. Ct. 266, 273 (49 
L. Ed. 501), the Suprême Court, referring to section 2320 of the 
Revised Statutes and the fact of discovery as relating to the right 
of exclusive possession atteriding a valid location, said : 

•'It is undpubtedly true that discovery is the initial fact. The language 
of the statute makés that plaln, and parties may not go upon the public 
domain and accjuire the right of possession by the mère performance of the 
acts prescrlbed for a location." 
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The fact of discovery being in favor of the Oregon claim, the next 
question was : What were the boundaries of that claim to which 
this discovery related? 

Upon that question the plaintiffs contend, first, that it was proven 
conclusively that the Oregon boundaries had never been marked on 
the ground plainly or otherwise prior to the Allen survey in August, 
1906, when the claim was made to cover the ground in dispute ;_ that 
prior to that time the rights of plaintiffs to that ground had inter- 
vened by the location of the Liberty claim in May, 1906 ; but no dis- 
covery was made on that claim until October 9 or 10, 1906, and the 
law fixes the latter date as the day of location of the claim with re- 
spect to ail parties who hâve made the discoveries provided by law 
within the boundaries of légal bona fide overlapping claims. A pos- 
sessory title to a mining claim can only be acquired by valid location, 
an essential of which is the discovery of minerai thereon; and where 
the locators of two association claims, which overlap, are sinking 
shafts at the same time, the first to discover minerai has priority of 
right, although the location was staked after the other, if it was 
made openly and peaceably. Hanson v. Craig, 170 Fed. 62, 95 C. 
C. A. 338. 

The plaintiffs contend that the évidence shows further that the 
boundaries of the Oregon claim were changed by the survey made 
of that claim in August, 1906, from what they were in June, 1905, for 
the purpose of taking in that part of the Liberty claim embraced in the 
land in dispute, and that, as in the former case, the rights of the 
plaintiffs had intervened by the location of the Liberty claim in May, 
1906. But hère again the plaintiffs are met by the law that discov- 
ery fixes the date of location with respect to ail parties who hâve 
made the discoveries provided by law within the boundaries of over- 
lapping claims. This was sufficient to dispose of the question of mère 
priority as between thèse two claims ; but the question of the good 
faith of the défendants in staking the Oregon claim remained to be 
determined, and they introduced testimony tending to show that they 
staked that claim as early as June, 1905. That is to say, they under- 
took to show the origin of their right of possession, and the plain-; 
tiffs took issue up>on the question as to whether the staking of the 
Oregon claim in June, 1905, marked the boundaries of that claim so 
that they could be traced upon the ground; and upon that question 
the court instructed the jury that it was immaterial whether the orig- 
inal marking of the Oregon claim was sufficient to make the bound- 
aries readily traceable or not, providing that the perfected marking 
of the Oregon claim in August, 1906, was made peaceably, and not 
clandestinely, surreptitiously, or fraudulently. Whether the staking 
of the Oregon claim, so that its boundaries could be readily traced 
upon the ground, had been made openly and peaceably, and not clan- 
destinely, surreptitiously, or fraudulently, being an issue in the case, 
the claim of the défendants that they had staked this identical claim 
as early as June, 1905, and had staked it so that the boundaries 
marked upon the ground could be readily traced, became an important 
193 F.— 37 
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question of fact, and they introduced testimony tending to establish 
that lact. 

It appears that one J. H. Sanford was the person who staked the 
Oregon daim in June, 1905. He was called by the défendants as 
a witness, and testified substantially as follows: 

In marking the boundaries of the claim on the 16th of June, 1905, 
he set an upper center stake, as "the initial stake." It was a stake 
at least six feet high, and four inches square. He wrote on it, "We, 
the undersigned, claim 160 acres for placer mining purposes, 1,320 
feet on each side of this stake," and the names of the locators : A. 
N. Gould, A. P. M'acArthur, H. W. Sanford, N. P. Hill, M. J. Foley, 
B. W. Piper, John Macdonald, and A. McKinnon. That stake, he 
testified, is still standing. He then blazed a Une and stepped it as 
near as he could 1,320 feet in a southeasterly direction, and set the 
southeast corner stake. He chopped a tree down about fîve feet 
high, blazed it down on four sides, and wrote the names of the lo- 
cators and location on it. Besides the names of the locators, he 
wrote: 

"We, the undersigned, claim 160 acres for placer mining purposes, 2,640 
feet downstream and 1,320 feet to the Initial stake." 

He put an arrow on the stake pointing 'towards the initial stake 
and one pointing down the creek. From the center stake for about 
400 feet there was no timber, bnly scattered scrub trees. The rest 
of the way on the timber was quite heavy. After he reached the 
timber, he blazed the trees along the course with an axe, taking the 
bark ofï on the sides. He went down the creek about the center of 
the ground, and there he put in a lower center stake. He eut a green 
tree ofï and blazed it down on three sides. He wrote a location no- 
tice, and on the stake he wrote: 

"We, the undersigned, claim 160 acres for placer mining purposes, de- 
scribed as follows: 1,320 feet on each side of this stake, and 2,640 feet up- 
streami" 

He testified that at the time of giving his testimony this stake was 
still standing; that it had not been changed or altered in any way 
since it was placed there in 1905 ; and that it was there at the time 
of the Allen survey. After establishing the lower center stake, he 
blazed from this stake both up and down the hill; up the hill about 
1,320 feet, ahd down the hill about 1,320 feet. Up the hill he set 
the northeast corner stake. It was a tree, eut off about five feet high, 
foiir inches square, and blazed on four sides. He saw that stake last 
in 1909, when he was out there working, and he saw it at the time 
of the Allen survey. The stake at that time was very badly burnt. 
He wrote on that stake: 

"We, the undersigned, claim 160 acres for placer mining purposes," de- 
scriblng the distance, "1,320 feet down" to this (center) stake, and "2,640 
feet up stream." 

He then turned to the lower center stake and stepped the line 
down the hill until he struck the lake. He blazed some trees close 
up to the lake and walked around the lake and started a straight line 
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across from the lake, and blared it close up to the creek (Vault creek), 
and set his northwest corner stake. He wrote upon that stake: 

"We, the underslgned, clalni 160 acres for placer mlning purposes," the 
liâmes of the locators, and, "1,320 feet to the center stake and 2,640 feet up 
stream." 

After setting the northwest corner stake, he started to blaze up 
the creek. He blazed up part way that evening. It was raining very 
hard that day. It had been raining ail day, and he was soaking wet, 
and it was along in the afternoon, and he quit and went home. He 
came up to a stake (which the context of his testimony indicates 
was the initial upper middle stake). He stepped it off as near as he 
could 1,320 feet and set the southwest corner stake. On this -stake 
he wrote : 

"We, the undersigued, elaim 100 acres for placer mining purposes," the 
liâmes of the locators and the date, and "2,f>40 feet downstream by 1,320 
across the creek to the initial stake." 

He numbered ail the stakes. No. 1 was the initial stake; No. 2 
was the southwest corner stake ; No. 3 the northwest corner stake ; 
No. 4 was the center stake ; No. 5 the northeast corner stake ; No. 
6 was the southeast corner stake. The witness was asked if those 
numbers were still upon the stakes at that time. He answered : 

"No, they are burnt off of those two stakes — the northeast corner stake 
and the southeast corner stake." 

He testifîed that at the time of the Allen survey there had been 
a fîre through there. Ail the timber lying around for quite a dis- 
tance was ail burnt black. The stake was ail charred black, but it was 
smooth; could see the writing on it by the aid of a magnifying glass. 
Allen had a glass and took the glass ont and looked it over very 
carefully and read the location on the stake. The writing on the 
northeast corner stake was burnt so that it was hardly distinguisha- 
ble. After establishing thèse stakes and blazing thèse lines, a person 
seeing the stakes and the notice written upon them and the blazed 
lines could hâve easily determined what the boundaries of the claim 
were. The boundaries of the claim as thus staked, with the distances 
as stated, inclosed 160 acres. But there was testimony tending to 
show that the east line was 3,513.3 feet long, and the west line 3,360 
feet long, with an average width of 2,200 feet, and that thèse bound- 
aries actually inclosed 178 acres. But there was an overlap on the 
north end with the Isabells Association claim. This was an older lo- 
cation, and it was conceded that it had the right of possession of the 
overlapping area amounting to 23.6 acres. This overlap reduced the 
area of the Oregon claim to 154.4 acres. The western boundary of 
the Oregon claim, according to the testimony of Sanford, was on the 
right bank of Vault creek, except at the southwest corner, which was 
located on the left bank of the creek. There was testimony tending 
to show that this western boundary line as originally staked by San- 
ford was wholly on the left bank, but that in June and July, 1906, 
a pay-streak was found in claims both above and below the Liberty 
and Oregon claims, and it was believed that this pay-streak in due 
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course» would probably cross the westerly end of the Liberty c. . :. 
and tlkereupon it is claimed the Oregon Association abandoned thi 
location on the west side of Vault creek except the southwest corner 
and shifted the location to the east so as to cover the supposed pay- 
streak, and that the survey made of the Oregon claim in Augiist, 
1906, was for that purpose and caused the overlap in controversy, 
and that while the first discovery of gold on the disputed overlapping 
ground was made by the Liberty claimants on October 10, 1906, the 
first discovery of gold on that particular ground by the Oregon claim- 
ants was not made until June or July, 1907. 

Upon this phase of the testimony the plaintift's asked the court to 
instruct the jury, among other things, in substance, that if they found 
that the Liberty claimants marked the boundaries of the Liberty claim 
on the ground in such manner that they could be readily traced and 
thereafter made the first discovery of gold in the disputed strip, then 
the right of the Liberty claimants to that ground would prevail over 
the Oregon claimants. The court, accordingly, instructed the jury 
that : 

"If you flnd and believe from the évidence that the Oregon Association 
claim as originally staked did not include the tract of mlning ground tu 
controversy, and that the 'Allen survey' changea the original boundaries of 
the sald Oregon Association claim so as to include the tract of mining 
ground in controversy, then the défendants cannot prevail in this action, 
unless you further flnd that they made a discovery of gold within the limits 
of the disputed tract prior to the tlme the plalntiffs made a discovery of 
gold on the Liberty Association claim — if you flnd the plalntiffs ever made 
such discovery on sald claim. That Is, whatever discovery of gold. If any, 
was made by the défendants in their first shaft, could and would only give 
life to the Oregon Association claim as originally bounded; and if you flnd, 
as before stated, that it did not originally include the strip of mining ground 
In controversy, before the défendants would hâve any rights in and to sald 
strip of mining ground, it would be necessary for them to show that they 
made a discovery of gold within the limits of such disputed tract before the 
plalntiffs made a discovery on the sald Liberty Association claim." 

To this instruction the plalntiffs, of course, make no objection, as 
it was in their favor. But they contend that, while it was "the only 
tangible intelligible statement of the law of the case as applied to the 
évidence to be found in the instructions," it was of no avail to them 
for the reason that there was no évidence that the boundaries of 
the Oregon claim had been extended so as to make défendants in- 
truders upon the disputed ground under the law as declared by this 
court in Biglow v. Conrandt, 159 Fed. 868, 87 C. C. A. 48. There 
was évidence tending to show a change of boundaries, and we fail 
to discover the différence between évidence tending to show a 
"change" of boundaries referred to in the instruction, and évidence 
teding to show the "extension" of boundaries referred to by this court 
in Biglow v. Conrandt. 

[6] If the évidence is sufficient to show that a change or extension 
of boundaries of a claim has been made by a locator for the fraudu- 
lent purpose of obtaining possession of adjoining ground located in 
good faith by another, the change or extension of boundaries must 
fail in either case for the reason that, as stated in the case referred 
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to, the entry upon ground by a locator without a superior right for 
the purpose of appropriating, by an overlapping location, makes him 
an intruder upon the other claîm ; and there is no reason why upon 
the instruction of the court in this case the jury should not hâve 
found the défendants intruders upon the disputed ground had they 
deemed the évidence in that respect sufficient. 

[7] What has been said with respect to thèse instructions appHes 
to the objections made to the other instructions given and the refusai 
to give instructions requested. In our opinion the instructions of the 
court stated the law correctly when read in the light of the testimony 
and in considération of its various phases. 

[8] It is further objected that the court refused to give instructions 
to the jury that the location of the Oregon claim was what is called 
in the law a "dummy location," as defined by this court in Cook v. 
Klonos, 164 Fed. 529, 90 C. C. A. 403 ; Id., 168 Fed. 700, 94 C. C. 
A. 144. The question of fraud based upon such a location was not 
made an issue in the pleadings in this case, as in Cook v. Klonos. 
It was therefore not a question upon which instructions should hâve 
been given. 

[9] As stated in Moss v. Riddie, 5 Cranch, 351, 357, 3 L. Ed. 123: 

"Fraud eonslsts in intention, and tliat Intention is a faot whicli ought to 
bave been averred, for it is tlie gist of tlie plea, and would bave been tra- 
versable." 

In Wetherly v. Straus, 93 Cal. 283, 286, 28 Pac. 1045, 1046, the 

court said: 

"Fraud is ne ver to be presumed, and whenever it constitutes an élément 
of a cause of action or of a défense whicb is of an affirmative nature, and 
invoked as eonferring a riglit against tbe opposite party, it uuist be alleged." 

In Coos Bay R. & E. & Nav. Co. v. Siglin, 26 Or. 387, 38 Pac. 
192, referring to former décisions of the court, Judge Wolverton, 
speaking for the court, said: 

"An instruction upon niatters not put in issue by tbe pleadings Is errone- 
ous and furnishes cause for reversai," 

And in Muldoon v. Brown, 21 Utah, 121, 59 Pac. 720, the court 
said: 

"Fraud, when relied upon as a défense, must be specifleally pleaded in an 
answer as well as In a eomplaint ; and the facts and circumstances relied 
upon should be set ont, in order that tlie court may know wbether tliere 
was sueh fraud as wlll be of avail to the pleader, and also that the party 
charged with fraud may know tbe nature of the charge, and bé prepared 
to mieet it." 

The questions at issue as presented by the pleadings having been 
submitted to the jury with proper instructions, we find no error in 
the record, and the judgment must therefore be affirmed, and it is 
so ordered. 
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"W. G. COYLE & CO. et al. v. STERN. 

(Circuit Court of Appeals, Flfth Circuit. January 16. 1912. Eehearing 
Denlea February 21, 1912.) 

No. 2,178. 

3,. Removal or Oatjses (8 25*) — GBouNDa— Detebminatiow. 

Whether a cause Is reniovable under Act Cong. Aug. 13, 1888, o. 866, 
25 Stat. 433 (TJ. S. Comp. St. 1901, p. 508), must be determined fiom 
plalntlffi'a Initial pleadlng, wlthout any ald from defendant's pétition for 
rèmoval. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 58, 
69; Dec. Dig. S 25.*] 

2. Remôval of Catjs'Bs (§ 4*) — Causes Removable— "Suit." 

A proceedlng. termed "executory process" In Loulsiana, to seize and 

sell a vessel under a mortgage, Is a "suit" vvlthln Act Cong. Aug. 13, 

1888, e. 866, 25 Stat. 433 (Û. S. Comp. St. ISOl, p. 508), which provides 

for thé removal of certain sults 

(Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 11- 

20; Dec. Dig. § 4.» 
For other définitions, see Words and Phrases, vol. 7, pp. 67G9-6778; 

vol. 8, p. 7809.] 

8. Removai, of Causes (| 25*) — Suits Abisinq Under Fedekal Laws— Pk- 

XITION. 

A pétition to seize and sell a vessel under a mortgage glven by a 
thlrd person, does not show a controversy removable under Act Cong. 
Aug. 13, 1888, c. 806, 25 Stat. 433 (U. S. Comp. St. 1901, p. 508), as one 
arising under a fédéral law, because it states that a fédéral marshal, 
who Is not a party to the proceeding, disregarding a state law, sold Ihe 
vessel to défendant wlthout reading the notice of the mortgages there- 
on, though they were properly recorded in tlie office of the coUector 
of the port where the vessel was enrolled. 

[Ed. Note. — For other cases, see Removal of Causes, Dec. Dig. § 25.*] 

Appeal from the Circuit Court of the United States for the Eastern 
District of Louisiana. 

Proceeding by W. G. Coyle & Co. and others against Nathan Stem. 
From a judgment refusing to remand the cause to a state court, pe- 
titioners appeal. Reversed and remanded, with directions. 

W. G. Coyle & Co. on August 10, 1909, filed in the civil district court for 
the parlsh of Orléans, La., the followlng pétition for executory process: 

"The pétition of W. G. Coyle & Co., a commercial flrm composed of Wil- 
liam G. Coyle and Chas. G. Coyle, and dolng business in the clty of New 
Orléans, and, of Albert P. Shroeder, a résident of the clty of New Orléans, 
and Henry h. Himtlngton, a rpsi,dent of Pass Christian, state of Mississippi, 
and doing business in New Orléans, wlth respect represents: 

"That the said W. G. Coyle & Co. are the owners and holders of a prom- 
issqry note for the sum o(| $5,000, numbered No. 5, dated New Orléans, La., 
April 28, 1909, and drawn by Chas. Colllns Buck to his own order and In- 
dorsed by him, and made payable on or before April 28, 1911; and that 
Albert P. Shroeder Is the owheir aild holder of a ^promissory note for the 
sum of $5,000, numbered No. 2, dated New Orléans, La., April 28, 1909, and 
drawn by Chas. Colllns Buck to his own order, and by hlm Indorsed and 
made payable on or before April 28, 1911; and that Henry l^ Huntingtou 
is the owner and holder of a promissory note for the sum of $5,000, num- 

•For other cases »ee same topic & S numbeb lu Dec. & Am. Digs. 1907 to date, & Rep'r luâeisx 
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bered Xo. 1. dated New Orléans, La., April 28, 3 909, and drawn by Chas. 
Collîns Rnck to his owii order and by him indorsed, and made payable on 
or before April 28. 1911 ; and that the above-mentloned notes are num- 
bered 1, 2, aud ,5 of a séries of flve notes, each for the sum of $5,000, ag- 
gregating tbe suui of $25,000, the payment of which is secured by a mort- 
gage upon tbe screw steamer Radha, which said mortgage was passed be- 
fore Louis A. Hubert, notnry public, at his otfice in the city of New Orléans, 
La., ou April 28, 1909, and was recorded on the same day in the office of 
the coUector of the port of New Orléans, in liber B. M. of Mortgages, folio 
1, etc., as wlll more fxiUy appear from the act of mortgages filed herewith, 
and hereby made a part hereof and the three notes annexed. 

"Your petitioners further represent that the act of mortgages provides 
that 'if default be made in such payments or in any one of such payments, 
or if default be made in prompt and faithful performance of any of the cov- 
enants herein contained, or if the said party of the second part shall at 
any time deem himself in danger of losing said debt or any part thereof 
by delaying the collection thereof until the expiration of the time above 
limited for the payment thereof, or if the said party of the flrst part shall 
sell or attempt to sell said property, or any part thereof, or if the same 
shall be levied upon or taken by virtue of any attaehment, or exécution 
against said party, * * * gaid party of the second part is hereby au- 
thorized to take possession of said goods, chattels and personal property at 
any time wherever found either before or after the expiration of the time 
aforesaid, and to sell and convey the same, or so much thereof as may be 
necessary, to satisfy said debt, interest and reasonable expenses after flrst 
giving a notice of tifteen days to be given by publication in some news- 
paper publlshed in New Orléans, and to retain the same eut of the proceeds 
of such sale, the surplus (if any) to belong and to be returned to said party 
of the flrst part.' 

"Your peitioners further represent that on .Tune 5, 1900, the raarshal of 
the TTnited States, one Victor Loisel, acting under and by virtue of a fieri 
facias issued out of the Circuit Court of the United States for the Eastern 
District of Louisiana, for the purpose of satisfying a judgment of said court 
in the case of Joseph G. Powell v. Chas. Collins Buck. said case being No. 
13,699 of said court, seized the said screw steamer Radha, her boats, tackle, 
apparel, furniture, etc., on board and as she now lies on the west bank of 
the Mississippi river, on the west bank opposite the Canal Street Ferry land- 
ing, and on ,July 16, 1909, advertised that he would sell same on August 9, 
1909; 1. e., with only 25 days advertisement. 

"Your petitioners further represent that the said marshal, totally disre- 
garding the law of the state of Louisiana regarding the same under exécu- 
tion of property which is susceptible of being mortgaged, bas sold on the 
9th day of August, 1909, to one Nathan S. Stern, the said screw steamer 
Radha for the sum of $1,825, without reading the notice of the spécial mort- 
gages thereon, although said mortgages were property recorded in the of- 
fice of the collector of the port of New Orléans, where the said vessel is en- 
roUed, according to the laws of the United States and of which mortgage 
and recordation notice was acknowledge (acknowledged) prior to said sale 
by the marshal. 

"Your petitioners further represent that the said price of $1,825 for which 
the sale was made was not sufficient to cover the prior mortgage on the 
said vessel, and that the said sale was a eonventional sale, and not a ju- 
dicial one, for the reason that it was made with only 25 days advertise- 
ment with the written consent of the judgment debtor, C. O. Buck. 

"Your petitioners further represent that they are in danger of losing 
their mortgage by reason of said sale and the seizure and sale by the mar- 
shal has made their note become due and exigible in accordance with the 
terms of the mortgage. 

"Wherefore, your petitioners pray that a writ of seizure and sale issue 
herein directed to the sheriff of the parish of Orléans, directing him to seize 
and sell, according to law, the screw steamer Radha, her hull, machlnery, 
boats, tackle, and appliances, and that out of the proceeds your petitioners 
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be pald by préférence the sum of $15,000, wlth iuterest and costs. and for 
gênerai relief." 

Bviçk appeared on the same day, and flled a waiver as follows: "Iiiûi 
court cpnies Charles CoUius Buck, wlio adinits that the mortgage held i y 
I)etitlôners Is In danger of helng lost, and that the selzure by the Uiiitod 
States marshal in exécution in the case of Joseph O. l'owell, your appear- 
er, has inatured the mprtgage and made same executory. Appearer now 
waives the notice of demànd and the delays do issue the writ of seizure and 
sale herein." The writ of selzure was duly issued, and the beat advertised 
for sale, th0 sale to tàke place September 23, 1900. Nathan S. Stem, the 
appellee, on September 20, 1909, flled an affldavlt of owuership of the boat, 
and on the 22d of September he flled a pétition to remove the cause to the 
Circuit Court. Prlor thereto, to wit, August 18, 1909, Robert H. Downuian 
and Frank B. Hayne flled in tlie suit a pétition of intervention. An order 
of reniOyal was made by the state court, and the record was duly flled in 
the Citéûit Court. In the latter court a motion to remand the cause was 
flled aM Ovèrruled. After recastlng the pleadlngs, the cause proceeded to 
a hèarlng and final decrée iu fàvor of the appellee. From this decree Ooyle 
& Co. and Downman and Hayne bave àppealed. 

It is unnecessary to make further référence to the proceedings in the state 
court. _, ' 

Charles Louque, for appellant Coyle & Co. 
George H. Terriberry, for appellants Downman and Hayne. 
, JoHn D. Grâce and Merrick, Gensler, Lewis & Schwarz, for ap- 
pellee. 

Before McCORMICK and SHELBY, Circuit Judges, and MAX- 
EY, District judge. 

MAXEY, District Judge (after stating the facts as above). [1] 
In view of the conclusion reached by the court upon the motion to 
remand the cause to the state court, it is deemed unnecessary to go 
into the merits of the controversy. The appellee bases his right to 
remove the suit on the ground that it is one arising under a law oi 
the United States, and to that phase of the case our attention will 
be confined. 

The principles of law regulating the removal of a suit, as one aris- 
ing under a law of the United States, are thoroughly established and 
well recognized, but it frequently becomes difficult to make a proper 
application of thèse principles to the facts of a particular case. Un- 
der Act Aug, 13, 1888, c. 866, 25 Stat 433 (U. S. Comp. St. 1901, 
p. 508), the right to remove a suit as one arising under a law of the 
United States is limited, by the express words of the statute, to a 
défendant or défendants, while under Act March 3, 1875, c. 137, 
18 Stat. 470, it was compétent for either party to remove. Under 
the latter act, it Avas deemed sufficient, for the purpose of remoyal, 
if the record disclosed the existence of the fédéral question. The 
act of 1888, hpwever, effects a radical change in that respect. The 
courts no longer search the record to ascertain \yhèther the case be 
removable, but confine themselves to an çxamînation of the bill, déc- 
laration, pétition^ or complaint of the plaintiff. If the initial plead- 
ing of the plaintiff fail to disclose a cause of action arising under a 
law of the Umtèd States, the défendant will not be permitted to 
supply the omission by allégations in his pétition for removal show- 
ing that it is one so arising, ; 
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In support of the foregoing views, référence is made to the follow- 
ing authorities, some of which will be more particnlarlv referred to 
hereafter: Tennessee v. Bank, 152 U. S. 454, 14 Sup. Ct. 654, 38 L. 
Ed. 511; Ex Parte Wisner, 203 U. S. 449, 27 Sup. Ct. 150, 51 h. 
Ed. 264; Chappell v. Watervvorth, 155 U. S. 102, 15 Sup. Ct. 34, 
39 L. Ed. 85 ; Minnesota v. Northern Securities Company, 194 U. 
S. 48, 24 Sup. Ct. 598, 48 L. Ed. 870; Railroad Company v. David- 
son, 157 U. S. 201, 15 Sup. Ct. 563, 39 L. Ed. 672; Railway v. 
Skotowe, 162 U. S. 490, 16 Sup. Ct. 869, 40 L- Ed. 1048 ; Railroad 
Company v. Mottley, 211 U. S. 149, 29 Sup. Ct. 42, 53 L. Ed. 126; 
In re Winn, 213 U. S. 458, 29 Sup. Ct. 515, 53 L. Ed. 873; In re 
Dunn, 212 U. S. 374, 29 Sup. Ct. 299, 53 L. Ed. 558; Shoshone 
Mining Company v. Rutter, 177 U. S. 505, 20 Sup. Ct. 726, 44 L. 
Ed. 864; Gold Washing & Water Company v. Keyes, 96 U. S. 199, 
24 L. Ed. 656. 

[2] At the outset the objection is made by the appellants that the 
proceeding in the state court was not a suit, and hence that it was 
not removable. Since, under the statute, suits only may be removed, 
it becomes necessary to détermine the exact status of the proceeding, 
which we are considering. It consisted of a pétition filed by the 
appellants in the state court, termed under the laws of Louisiana 
"executory process," praying for the seizure and sale of the steam 
yacht Radha in satisfaction of a mortgage indebtedness due by Charles 
C. Buck. In the case of Fleitas v. Richardson, 147 U. S. 538, 13 
Sup. Ct., 429, 37 L. Ed. 272, Mr. Justice Gray minutely described 
the proceeding by executory process, and distinctly held that it was 
a suit within the jurisdiction of the United S*^ates courts when other 
requisites of the statutes were présent. Thus at page 544 of 147 
U. S., at page 432 of 13 Sup. Ct. (37 L- Ed. 272), it was said : 

"In Louisiana, however, the act before the notary, as well as the order 
for iseiziire and sale, includes no lands but those described in the mortgage ; 
and, although the creditor may obtain that order without previous notice to 
the debtor, the sale cannot take place until the debtor has had notice and 
opportunity to interpose objections. This proceeding, therefore, is a civil 
suit inter partes, which, where the parties are citizens of différent States. 
is within the jurisdiction eonferred by Oongress on the Circuit Court of the 
United States. Act Sept. 24, 1789, c. 20, par. 11, 1 Stat. 79 : Itev. Stat. par. 
739; Act March 3, 187.Ô, c. 137, par. 1, 18 Stat. 470; Act March 3, 1887, c. 
373, par. 1, 24 Stat. 552; Act Aug. 13, 1888, c. 80G, 2.5 Stat. 434 [U. S. Comp. 
St. 1901, p. 508]; Toland v. Sprague, 12 Pet. 300 [9 L. Ed. 10931; Levv v. 
Fltzpatrick, 15 Pet. 1G7 flO h. Ed. C99] ; Chalîee v. Hayward, 20 How. 208, 
215 [15 L. Ed. 8.51] ; Marin v. Lalley, 17 Wall, 14 [21 L. Ed. 596]. And 
the proceeding, though in a summary formi, is in the nature of a bill in 
equity for the foreclosure of a mortgage, and elearly belongs on the equity 
side of that court. Brewster v. Wakefleld, 22 Mow. 118, 128 [16 L. Ed. 301] ■ 
Walker v. Dreville, 12 Wall. 440 [20 U Ed. 429] : Marin v. Lalley, 17 Wall. 
14 [21 L. Ed. 59G] ; IdaUo & Oregon Co. v. Bradbury, 132 U. S. 509, 515 [lu 
Sup. Ct. 177, 33 L. Ed. 433]." 

In référence to a similar proceeding Judge Pardee sustained the 
removal of Lockhart v. Morey (C. C.) 31 Fed. 497. 

[3] The proceeding then is a suit. But the décisive question re- 
mains : Does the pétition for executory process disclose on its face 
that the suit arises under a law of the United States? That it must 
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be so djsclosed by a Statement of facts in légal and logîcal form, such 
as is required in good pleading, bas been, as we hâve intimated, re- 
peatedly decided. Speaking for the court in Gold Washing & Water 
Co. V. Keyes, 96 U. S. 203, 204 (24 h. Ed. 656), Mr. Chief Justice 
Waite said: 

"The statutes referred to contaln many provisions ; but the partlcular pro- 
vision relled upon is nowhere Indlcated. A cause cannot be removed from a 
State court slmply hecause, in the progress of the litlgatlon, It may become 
hecessary to glye a construction to the Constitution or laws of the United 
States. The décision of the case must dépend upon that construction. The 
suit must, in part at least, arise eut of a controversy between the parties In 
regard to the opération and effect of the Constitution or laws upon the facts 
Involved. That this was the liitention of Congress is apparent from section 
5 of the act of 1875, which requires the Circuit Court to dismiss the cause 
or remftnd it to the state court, if it shall appear, 'at any tlme after such 
suit has been brought or removed thereto, that such suit does not really or 
substantially Involve a dispute or controversy properly wlthln the jurlsdle- 
tion of , said Circuit Court.' Before, therefore, a Circuit Court can be re- 
quired to retaln a cause under thls jurlsdlction, it must in some fcrm ap- 
pear upon the record, by a statement of facts, 'in légal and logical form,' 
such as is required in good pleading (1 Chit. PI. 213), that the suit is one 
which 'really and substantially involves a dispute or controversy' as to a 
right which dépends upon the construction or effect of the Constitution or 
some law or treaty of the United States." 

In Chappel v. Waterworth, 155 U. S. 107, 108, 15 Sup. Ct 35, 36, 
39 L. Ed. 85, the foUowing language was used : 

"The question presented by the pleadlngs consldered In the opinion below, 
andiargued at the bar, cannot be decided upon thls record, beeause the case 
was repaoved Into the Circuit Court of the United States without authority 
of law. The question of removal is governed by the décision of this court 
at the last term in Tennessee v. Bank of Commerce, 152 U. S. 454 [14 Sup. 
Ct 654, 38 L. Ed. 511], by which, upon fuU considération, It was adjudged 
that under the acts of March 3, 1887, e. 373 (24 Stat. 552), and August 13, 
1888, c. 866 (25 Stat. 433), a case (not dependlng on the cltlzenshlp of the 
parties, nor otherwise specially provlded for) cannot be removed from a state 
court into the Circuit Court of the United States, as one arising under the 
Constitution, laws, or treaties of the United States, unless that appears by 
the plalntiff's statement of hls own clalm; and that. If it does not so ap- 
pear, the want cannot be supplled by any statement in the pétition for re- 
moval or In the subséquent pleadlngs." 

Ref erring to the Blackbum Case it was said by the Court in Sho- 
shone Mining Company v. Rutter, 177 U. S. 505, 20 Sup. Ct. 726, 
,44 I,. Ed. 864: 

"In Blackburn v. Portland Gold Mining Company, 175 U. S. 571 [20 .Sup. 
et. 222, 44 h. Ed. 276], decided January 8, 190», wa held that a sait brought 
in support of an adverse clalm under sections 2.*i25 and 2326 of the Be- 
vlsed Statutesi was not a suit arising under the laws of the United States 
In such sensé: as to eonfer jurisdlctlon on a fédéral court, regardless of the 
cltizenshlp ot the parties." 

And at page 507 of 177 U. S., at page 726 of 20 Sup. Ct. (44 L. 
Ed. 864), it was f urther said : 

" We pointed out In the former opinion that it was well settled tliat a 
suit to enforce a right wiiich tàkes its origln in the laws of the United 
States is not neeessarily: one arising under the Constitution or laws of the 
United States wlthln tï^e meanlng of the jurlsdictional clauses, for, if it 
did, every action to_pstablish titie to real estate (at least in the newer statis) 

» U. s. Comp. St. 1901, pp. 1429, 1430. 
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woiild be such a one, as ail titles in those states come from the United 
States or by virtue of its laws." 

In Blackburn v. Portland Gold Mining Company, 175 U. S. 585, 
20 Sup. Ct. 227 (44 L. Ed. 276), the court in commenting on the 
case of Colorado Central Consolidated Mining Co. v. Turck, 150 U. 
S. 138, 14 Sup. Ct. 35, 37 L. Ed. 1030, employed the foUowing lan- 
guage : 

"Whlle it is trne that the conclusion reached was mainly put upon the 
ground that the record did not diselose affirmatlvely that any distinctive 
fédéral question was involved, yet, as the record dld diselose a coutroversy 
between claimants arising under a fédéral minlng statute, it is a necessary 
implication of the décision that that fact aloue did not render the case one 
of whieh the Circuit Court could take jurisdiction irrespeetive of citizen- 
ship. but that other and apt allégations were required showlng that the 
controversy was determlnable by one of two conflicting constructions of tliè 
fédéral statute, and not one of mère fact in which the validity of the stat- 
ute was not drawn into question." 

See, also, Mountain View Mining & Milling Co. v. McFadden, 180 
U. S. 533, 21 Sup. Ct. 488, 45 L. Ed. 656, affirming the Blackburn 
and Shoshone Cases referred to above. 

In view of the foregoing authorities, caii it be said that the pé- 
tition of the appellants discloses a removable case? Upon the argu- 
ment counsel for the appellee were requested to indicate specifically 
the allégations of the pétition upon which they relied to remand the 
cause. In response to the inquiry the following portion of the pé- 
tition vi^as pointed out: 

"Your petitioner further represents that the said inarshal, totally dlsre- 
garding the law of the state of Louisiana regarding the same under exécu- 
tion of property which Is susceptible of being mortgaged, has sold on the 
!^h day of August, 1909, to one Nathan S. Stern, the said screw steamer 
Radha for the sum of $1,825, without reading the notice of the spécial mort- 
gages thereon, although said niortgages were properly recorded in the ofïice 
of the coUeetor of the port of New Orléans, where the said vessel is enrolled, 
accordlng to the laws of the United States, and of which mortgage and 
recordatlotl notice was aeknowledge (acknowledged) prier to said sale by the 
marshal." ' 

We fail to discover in thèse allégations any référence to a fédéral 
question, and surely there is an utter absence of apt allégations show- 
ing that thèrç is a "controversy determinable by one of two con- 
flicting constructions of a fédéral statute." Indeed, the allégations 
of the pétition scarcely rise to the dignity of showing that thefe is 
any controversy whatever in the suit, must less one involving the 
construction of a law of the United States. Buck is not çomplain- 
ant, and there is no controversy with the marshal, who is without 
iriterest in the proceeding, nor is there one alleged with the appellee. 
The otily allégation in the ehtire pétition, having référence to the 
appellee, either direct or remote, is embodied in the following words: 
That the rriarshal "has sold on the 9th day of August, 1909, to one 
Nathan S. Stern, the sâid screw steamer Radha for the sum of 
$1,825." If the marshal is charged with any delinquency in the per- 
formance of his duty, it is that he disregarded, not the laws of the 
United States, but those of Louisiana. The merest référence is màde 
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to a, fédéral statute in the allégation that the mort;gage exécutée! hy 
Buck to the appellants was enroUed according to the laws of the 
United States, and that fact appears by référence to the mortgage 
which is annexed as an éxhibit to the pétition. Certainly it cannot 
be said that such allégations disclose a case arising under a law of 
the United States. The pétition for executory process, the suit of 
the appellants, was based upon a contract between the appellants and 
Buck, and the only claim asserted was the right to enforce a sum- 
mary sale of the mortgaged boat under the laws of the state of Lou- 
isiana. 

Counsel for the appellee, however, seem to place spécial reliance 
upon Bock V. Perkins, 139 U. S. 628, 11 Sup. Ct. 677, 35 L. Ed. 314, 
in support of their contention that the présent case is one arising 
under à fédéral statute. Bock v. Perkins arose prior to the removal 
act of 1888 ([C. C] 28 Fed. 123), and it was a suit brought directly 
against Perkins, who was a United States marshal, for damages 
grpwing ou|; of an alleged trespass in seizing goods under a writ of 
attachmerit. Perkins removed the suit to the Circuit Court, and the 
Slipreme Court held that the former properly retained jurisdiction. 
Discussing the question of jurisdiction the court observed: 

"The court below properly retained the case for trial. Bvery marshal of 
the Çnlted States, as well as hls deputy, inust talie an oath or affirmation 
ttiàt iie will faithfully exécute ail lawful precepts directed to Mm, and in 
ail thlngs well and truly perform the dutles of his office. ïhe marshal 
must also glve bond, with surettes, for the falthful performance of tUe diir 
ties of his' office by hlmself and deputles. The marshals and thelr deputies 
hâve, In the respective states, the same powers in exeeutlng the laws of the 
United States as. sherlffs and their deputies hâve In executing the laws of 
such States. Bev. Stat. ptirs. 782,, 783, 788 [U. S. Comp. St. 1901, pp. 60ft- 
608]. A case, i therefore, ; depeatiding upon the inquiry whether a marshal or 
Ws deputy hfts rightfuUy «(xecuted a lawful precept directed to the former 
froin. a court of the United States, is one arising under the laws of the 
United State?; for,, as tWs, court has said: 'Cases arising under the laws 
of thC; United; Status are sucw as grow ont of the législation of Congress, 
whether they constltute the; rlgbt or privilège, or claim or protection, or 
défense of.the, party, in whole, or ia part, by whom they are asserted.' Ten- 
nessee V. Davis, 100 U. S. 257, 264 [25 U Ed. 648]; Railroad Oo. v, Mis- 
sissippi, 102 U. S. 135, 141 [26 L. Ed. 96]. If the goods in question, when 
seized, were the propeuty of Lei^Çj thé raarshal and hls deputies were in 
the discha;rge pfduties imposed flpon them hy the laws of the United States; 
and for àny failure In that regard he would be liable to suit by any one 
thereby injiirfed. Eev. Stat. 'Jiar. 7S4. This case was therefore one arising 
«ndër thle laws of the United States, and removaWe from the state court. 
Feibelman V. Pa,<tkard, 109 U. S. 421,, 423 [3 Sup. Ct. 289, 27 L. Ed. 984] ; 
Bachrack v. Norton, 132 U. S. 377 [10 Sup. Ct. 106, 33 L. Ed. 377] ; Rea- 
gan v. Alken, 138 U. S. 109 [Il Sup, Ct. 283, 34 L. Ed. 892]; Houser v. 
Clayton, S "Woods, 273 [Fed. Cas. No. 6,739] ; ElUs v. Norton [C. C] 16 Fed. 4." 

In this case r\ye hâve seen th^t the marshal is not a party, and 
there is an absçnce of apt çillegî^tions in the pétition of the appellant 
disclosing a controversy^ the détermination of which dépends upon 
the construction. of a fédéral statute. Çock v. Perkins only reaffirms 
the principje .announced in numerous cases, and it is by no means 
determinative ' of the présent controversy. 

Whether the, pétition filed by the appellee for the removal of the 
cause contains appropriate allégations disclosing that the suit arises 
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under the laws of the United States we need not inquire. We as- 
sume, however, that it does, but for the purpose of the présent case 
that pétition is as if it did not exist. 

The appellee contends that the question of the removal of the 
cause was settled by the Suprême Court in the matter of Ex parte 
Coyle, 217 U. S. 590, 30 Sup. Ct. 693, 54 L. Ed. 895, and that this 
court is precluded from its considération. By référence to the case, 
it will be seen that the purpose of the appellants was to secure a writ 
of mandamus requiring the trial court to remand the suit to the 
State court. Leave to file the pétition was denied by the court with- 
out an opinion. The real reasons actuating the court may be ascer- 
tained by examining the case of Ex parte Harding, 219 U. S. 363, 
31 Sup. Ct. 324, 55 L. Ed. 252, subsequently decided. 

It may be added that should there arise in the future progress of 
the case fédéral questions, which are not now apparent, the state 
court is compétent, and it is its duty to décide them. If errors super- 
vene, the remedy by writ of error is open to the party aggrieved. 
Arkansas v. Kansas & Texas Coal Co., 183 U. S. 190, 191, 22 Sup. 
Ct. 47, 46 E. Ed. 144. 

There is one other question in the case well worthy of serions 
considération. Was the appellee a défendant in the state court or 
was he an intervening plaintiff? The record contains no order of 
the state court permitting him to intervene as défendant, nor indeed 
did he pray to intervene in that capacity, but simply as a party for 
the purpose of removing the suit. It is doubtful whether the re- 
moval statutes provide for such a case. But being clearly satisfied, 
for the reasons stated, that the suit should not hâve been removed, 
we express no opinion upon the question suggested. 

The judgment should be reversed and the cause remanded to the 
trial court, with instructions to remand it to the state court at the 
cost of the appellee, Stern. And it is so ordered. 



UNITED STATES v. FOUR HUNDRBD AND FORTY-THREE CANS 
OF FROZEN EGG PRODUCT. 

(Circuit Court of Appeals, Thlrd Circuit. Feb. 20, 1912.) 

No. 1,568. 

1. Food (§ 6*) — Doubtful Peoduct — Judicial Scrutint. 

Where a frozen product is so near decompositiou that exact chemlcal 
and thermal précautions are necessary to prevent décomposition, 'theu 
the product Is, as an article of food, so close to the danger Une as to ex- 
cite suspicion and demand the closest judicial scrutiny, before It is al- 
lowed to beconie an article of food consumptiou. 

[Ed. Note. — For other cases, see Food, Cent. Dlg. § 6; Dec. Dig. § 6.*] 

2. FooD (§ 6*) — Inspection — Test of Fitness. 

The condition of a product in the hands of a consumer is the place and 
time to test its fitness for food. 

[Ed. Note.— For other cases, see Food, Cent. Dig. § 6 ; Dec. Dlg. § 6.*] 

•For other case» see same toplc & i number io Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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S. FaçD (S 24*) — ^Adttltkbation — Dkcomposed Animal Maîtee — Fbozen Egos 
—Evidence. 

Evidence Jield to reqtUre a findlng that certain cans of frozen egg 
product, the subject of Interstate commerce, ccntalned decomposed or 
putrld animal substance withln the pure food act (Act Gong. JuneSO, 1903, 
c. 391S, 34 Stat 768, 769, §§ 1-7 [U. S. Comp. St. Supp. 1909, pp. 1187- 
1190]), and waa therefore adulterated and subject to forfelture. 

[Ed. Note. — For other cases, see Food, Dec. Dlg. § 24.* 
What constltutes a Violatloû of pure food régulations, see note to Brlna 
T. United States, 105 C. O. A. 559.] 

Appeal from District Court of thé United States for the District of 
New Jersey. 

Ivibel by the United States against Four Hundred and Forty-Three 
Cans of Frozen Egg Product, to déclare, a forfaiture for violation of 
the pure food act. Judgrnent for claimant, and plaintiff appeals. Re- 
versed, with directions. 

John B. Vreeland and Walter H. Bacon, for the United States. 
Alan H. Strong and T. M. Debevoise, for appellee. 

Before GRAY, BUFFINGTON, and LANNING, Circuit Judges. 

BUFFINGTON, Circuit Judge. In the court below the United 
States, proceeding under the act of Congress of June 30, 1906 
(U. S. Comp. St. Supp. 1909, pp. 1187-1190), filed a libel for the 
condemnation of 443 cans of frozen egg product. So far as now 
pertinent, the libel charged that such product was intended for food, 
was decomposed, and that it was adulterated in the statutory défini- 
tion of adultération. After seizure, the product was claimed by the 
Company that made it and the proceeding defended. The claimànt's 
answer admitted Interstate shipment of the product and other juris- 
dictional facts as to 342 cans, that 10 per cent, of the product was 
superâdded sugar, but denied it was decomposed or adulterated. The 
case turns on two questions: First, that of f act, whether the product 
was decomposed; and, second, that of law, whether the product is 
adulterated as adultération is defined by the fédéral food law above 
referred to. 

ThU product came from a company in Kansas which markets 
eggs in the shell and also in this frozen form. It was consigned to a 
baking company in New York City, and was seized in New Jersey. 
The product was prepared under a patent, referred to below, and for 
copyenience we refer to ît hereafter as frozen eggs, the seized cans 
bearing the label: "* * * Eggs for Cooking. Slow Thawing 
Giyès Best Results." Without entering. into détails, we may say 
tHe cortipany selected from the current supply which came from stores 
and dealers the highest grade of eggs, which it marketed in the shell. 
The remainder, termed "discards," were sorted by candling into 
thrëe' grades, namely, "seconds," "checks," and "spots," or, to quote 
from complainant's testimony : 

"A cufi-ènt use egg Is an egg that Is full firm. It may be clean and some 
sllghtly solled shell eggs.; ,No. 2 Is a dlrty shelled egg, a small egg, though 

*For Qther cases sea same toplc & S nUmbçb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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It may be dirty shelled or clean shelled, and the eheck egg Is an egg tliat 
is cracked in course of transportation." 

Of the discards the seconds and checks are used for food pur- 
poses in the frozen product hère in question, while the spots, or 
third class, which consist of leakers, or eggs with broken shells, 
1)lood ringers, and embryo chicks is used in liquid form for tanning 
purposes. "Candling" consists of examining the egg as it is held 
before an artificial Hght in a darkened room. As this sorting 
by candhng is donc with great rapidity — an expert girl sorting and 
breaking from 7,000 to 11,000 eggs in a day — there is a likeli- 
hood of bad eggs going into the mixture, for as the claimant's 
président, speaking of bad eggs, admits, "there is hkely an egg 
(bad) that goes in once in a while through the candling process." 
In addition to the spoiled eggs, there is danger from musty eggs, 
the deleterious effects of which are such that, as stated by one 
of claiiriant's witnesses, "one musty egg would spoil anywhere from 
250 to 350 eggs." And as a musty egg cannot be detected by candl- 
ing, and must be opened slowly to émit smell, the proof of claim- 
ant being "the only way you can detect a musty egg is by smell- 
ing it. If a person opens a musty egg quick, it is very hard to de- 
tect it. You must open them slowly. You can smell them if you 
are not too quick opening them. If you take your time in open- 
ing the egg, you can smell if it is musty or fresh." It is clear there- 
fore, that the danger from contamination, both from bad and musty 
eggs, is very considérable in the rapid sorting at claimant's factory. 
After the eggs were thus sorted and broken, they were run through 
a colander to break the yolks, chilled, thoroughly mixed by churn- 
ing, passed through a fine meshed sieve, and finally mixed with 
sugar and frozen solid. This sugar, to the extent of 10 per cent., 
was added in pursuance of the patented process "to prevent the per- 
manent thickening of the egg mixture containing the yolk of the 
egg when subjected to low températures, so that the physical char- 
acteristics of fresh eggs will be preserved and a détérioration of the 
egg both as to flavor and otherwise be preserved." But, in this con- 
nection, it will be noticed, as hereafter stated, that, when the fro- 
zen product is melted, the sugar tends to hasten décomposition. 
The patent covered both a process and a new article of manu- 
facture, viz. : "As a new article of manufacture egg containing added 
sugar and frozen below the température of décomposition," etc. 

The voluminous testimony consisted of two kinds, fact and ex- 
pert, and has ail had our full considération. As to the facts, when 
the testimony is carefuUy analyzed, there is little dispute, but the 
scientific déductions from such facts are as far apart as is usually 
the case where experts testify. After the seizure in Jersey City of 
the cans containing the product, samples were taken by the scientific 
représentatives of both sides. The government experts made anal- 
yses and tests of their samples. Whether the claimant's experts made 
corresponding analyses and tests of theirs does not appear in the 
proofs. They did, however, make certain tests in the court below. 
Turning to the cooking and smelling tests to which the government 
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samples were submitted, the proofs disclose the following factsî 
Benjamin R. Jacobs qualified as a chémist, a graduate of scien- 
tific schools, of expérience in testing bakers' products for manufac- 
turing companies, and is now, and for four years has been, employed 
as a chemist in the government bureau of chemistry, where he 
carried on cooking experiments for that bureau. He used three 
différent samples of the frozen eggs, which he received from Dr. 
Bacon, whose custody and prior treatment of which we will refer 
to later. At the same time he took fresh eggs, and used them and 
the frozen eggs in cake making in the same manner. After de- 
scribing his mixtures and preliminary work, the witness, to reduce 
the questions and answers to narrative form, in substance said: 
This dough was placed into small gem cups — so-called cake cups — • 
and baked for 25 minutes. The finished product of this blank or 
fresh eggs was taken as a standard to judge the odor, both hot 
and cold, the color and appearance of ail the eggs. The fresh 
eggs had the normal odor of a fresh egg, and the sample No. 
11,158C, while it was being beaten, had a very strong odor of rôt- 
ten eggs, sample 11,167C had rather a strong odor of rotten eggs, 
and sample 11,173 had a very strong odor of rotten eggs while being 
beaten. The odor permeated his and the adjoining rooms, and 
people in the next one called attention to it. Ail the samples had 
a strong odor of rotten eggs while hot, and a normal odor when 
cold. When the cakes baked from thèse samples were cold, there 
was nothing in their color or smell différent from the cakes he 
baked from fresh eggs at the same time. The odor was only de- 
tected when the cakes came from the oven and were broken. Dr. 
Bacon, also a chemist of the bureau, who had had very considérable 
expérience in the chemistry and décomposition of foods, testified 
to observing Dr. Jacobs' cooking experiments; that he handled the 
frozen eggs, and they were odorless ; but, when Jacobs baked the 
cakes, they had when broken open hot the foui odor of decomposed 
albuminous matter. He further says he distilled both fresh and 
frozen eggs at the same time by the same process. In the distillate 
of the former he simply found the ordinary odor of fresh boiled 
eggs, while in the latter his distillate was very foui, had a fishy 
odor, very pronounced, the odor of decomposing fish. This odor 
not only permeated the witness' room, but got out into the hall to 
such an extent that occupants of other rooms came and complained. 
Dr. Rosenberger, who received several of thèse samples for analy- 
sis, among them 11,1 58C, 11,167C, and 11,173, is professor of hy- 
giène and bacteriology of the Jefferson Médical Collège, Phila- 
delphia, and for three years has examined eggs and egg products for 
the Pennsylvania state food department. Speaking of No. 11,158C, 
he says it smelled like stale fish, a stale fîshy odor, and from his 
observation and expérience with such matters he would say it 
was decomposed. Dr. Stiles, who is in charge of the bacteriological 
work of the bureau of chemistry, made bacteriological tests of the 
frozen eggs. He said tlfat, when the claimant's eggs were frozen. 
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they had no appréciable odor, but as melting went on the odor 
came. He then said : 

"By taking one of the mason jars and vigorously shaking It, and then 
removing the cover — I did that after removing our bacteriologieal samples — • 
I conld detect, plainly detect, an odor. This odor Increa.sed as the product 
stood, and in our sample I observed during the day that it was kept at ap- 
proxlmately a température of 22 degrees centigrade ; at the end of two hours 
there was a distinct odor, vvhich increased on the standing of the egg. It 
was a sweetlsh, raneid, fishy odor." 

Unless in some way coiinteracted, this testimony would seem con- 
clusive of the fact that this product was decomposed. This it is 
sought to do on several grounds: First, that other samples taken 
from the same cans were tasted, smelled, and cooked by the claim- 
ant's witnesses, without any odors or other évidence of the décom- 
position being discovered. But this testimony, while it is persuasive 
as to the particular samples used by claimant's witnesses, is at best 
but négative, and does not disprove the positive and affirmative évi- 
dence as to the foulness of the samples used by the government 
witnesses. Moreover, it is to be borne in mind that no analysis was 
made by the claimant of the samples taken by its experts at the 
same time and from the same packages the government's samples 
were taken. To us it is clear that testimony of the limited, négative 
character referred to above cannot avail to counteract and dis- 
crédit the strong, positive proofs of décomposition found in the testi- 
mony of those who testified thereto. And in weighing testimony 
founded on the sensés, and this is particularly true of the sensé of 
smell, it is a fact that there is a wide différence in individuals in the 
sensitiveness of the olfactory nerves. Two men may truthfully 
testify as to the acute présence or the absence of odor, but with 
such testimony before it, that of the man who detected the odor 
should hâve the greater weight. One is positive, the other négative. 
It is also contended that the samples of the government were not 
subjected to proper treatment, and by reason of delay in treatment 
they were unfairly allowed to deteriorate before the tests were made. 
It must be borne in mind that the question we hâve before us is 
whether this product, when subjected to the conditions ordinarily 
incident to its use as a food product, was decomposed. The test is 
not whether décomposition existed and was going on while the 
product was frozen solid, but when it was melted and used as a 
liquified food product. The nature of that change we hâve from 
the directions to the user placed on the can by the maker, viz., 
"Slow thawing gives best results," and the description of the pro- 
cess in the patent, viz. : 

"The mixture is then frozen solld, snd held below the point where décom- 
position may occnr, as by subjecting it to a température of zéro Fahrenheit, 
and is maintained frozen untll desired for use. AVhen thawed, the egg sub- 
stance resembles that of the natural egg in its useful physical characteristics 
and is of much greater commercial value than ordinary frozen egg." 

[1] It is, then, apparent that, if the frozen product is of the proper 
character, it can be slowly thawed out and used without résultant 
décomposition, and by thawing is meant not a careful, close scientific 
193 F.— 38 
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irftiintenance of exact thermal conditions, but tlie graduai réduction 
of the frozen product to a liquid state in the ordinary way a cook 
would allow z solid to liquify in the place where the cooking was 
going on. Under such directions, a baker would naturally allow the 
product to gradually melt in the atmosphère of the room where he 
was working, or the cook in her kitchen. And not only is this the 
case, but, if this frozen product is so near décomposition that exact 
chemical and thermal précautions are necessary to prevent décom- 
position, then the product is, as an article of food, so close to the 
danger line as to excite suspicion, and not only warrant, but demand, 
the closest judicial scrutiny before it is allowed to become an article 
of food consumption. In this case we find no proof that the treatment 
of thèse samples by the government chemists was unfair or sub- 
jected the product tô conditions producing more rapid décompo- 
sition than if it had been used for baking. As will be seen by the 
proof s, on February 10, 1911, the government samples were set 
apart on ice, and on February 14th were shipped to Washington. 
When received there the next day, they were still frozen solid. They 
were then delivered to Drs. Bacon and Anderson, government chem- 
ists, and on Mardi 7th some of them were packed in ice and sent to 
Dr. Rosenberger at Philadelphia from the cold storage where they 
had meanwhile been kept at 10 degrees Fahrenheit. From the 
samples which he received, Dr. Bacon melted two samples "very 
slowly, according to the directions on the can." They were placed 
in mason jars closed with a screw top and rtibber bands, and al- 
lowed to stand at room température for 10 hours. They were given 
to Jacobs within an hour after melting, and were used by him in the 
cooking opération. We find no évidence of unfair or improper 
treatment of the product in this évidence and the suggestion that 
the odor of the eggs, which Dr. Bacon testified was noticeable as 
soon as the product melted, came from the sterilizing of mason jars 
or from the rubber sealing bands, is a mère suggestion not based on 
facts, and that svich jars were improper as réceptacles for samples is 
negatived by the very f act that the claimant's chemists used such 
jars in part for taking their samples, and there is no proof that in 
any subséquent use of such samples they detected any odor from the 
rubber bands at ail resembling bad eggs. 

[2] We are therefore of opinioti the liquified samples of the govern- 
ment, when tested by the experts for bacteriological results and used 
for cooking, were in a condition fully as favorable to the product as 
would be its liquified condition when used by bakers and other consum- 
ers. And the condition of a prodUcf in the hands of a consumer is the 
place and time to test its fitness for food. Turning from this proof of 
practical facts to the théories of the expert witness, we find a wide dif- 
férence of conclusions. Ae we stated above, the government witnesses 
subjected the samples to well-known scientific tests, and, in the absence 
of any opposing tests made by the claimant, we are justified in ac- 
cepting theise tests as correct. Without entering into détails, we may 
summarize such tests as proving in this liquified product recognized 
products of décomposition; that the product, when hypodermi- 
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cally injected into guinea pigs and other animais used in laboratory 
experiments produced sickness and death, when the like administering 
of fresh egg product had no harmful effect. The tests showed the 
présence of such bacteria as produce disease, blood poisoning, and 
death, and are found in animal excréta. From thèse facts, which 
are not controverted, the government experts infer that the product 
was decomposed, while the claimant's experts testify they do not 
prove décomposition. Indeed, as we understand the contention of 
the claimant's experts, it is contended, to use the language of Prof. 
Folin of the Harvard Médical School: 

"The number of bacteria in an unknown product is no Index to the degrne 
or extent of the décomposition in that product. I mean that in a bacterial 
decomposed product there are other factors involved thau the mère number 
of bacteria found in that product at any partleular time." 

Viewing the problem then from the standpoint of decomposed, in 
the technical meaning of that word, and not from the word as 
nieaning spoiled (for as he himself said, "On terms in common use, 
such as 'spoiled,' an expert does not really know any more than the 
person who asks him. It is spoiled to that person"). Prof. Folin ex- 
amined one of Dr. Bacon's samples for the présence of ammonia, 
which he says is an indication of technical décomposition. Find- 
ing none, he concluded there was no décomposition. But such value 
as this test and the inference drawn from it might ordinarily hâve 
it appears to us the time of such test is as open to the criticism of 
having been made too soon as Dr. Bacon's was of being made too 
late. We hâve already shown that the latter was made under con- 
ditions similar to those to which the product was subjected in culi- 
nary working conditions. But such we do not find to be the case 
in Prof. Folin's test for ammonia, where he took the product from 
cold storage and put "the vessel containing the tgg in cold water, 
allowing it to stand ; but in ail cases, for the first détermination, 
I started the. ammonia within two hours after I took the sample out 
of cold storage." Now in view of the fact he stated that it was not 
possible to détermine the ammonia in the product while frozen, that 
this frozen product stood in cold water, and that for only two hours, 
we are not convinced that this testimony throws any helpful light 
on the question before us, for it is not shown that his sample had 
liquified to the extent incident to ordinary baking use. It may well 
be that, in view of the frozen condition of the product initially, its 
test within two hours, and that meanwhile it was kept standing in 
cold water, the product was proof against the ammonia test. But, 
as we hâve said,. this may prove nothing as to this product considered 
from a food. standpoint. Prof. Folin admits he purposely omitted 
to make the tests Bacon had made, and that he did this "because I 
knew that, in the présence of so much sugar, the subséquent de- 
composition which would take place was largely the fermentation of 
the sugar which results in the formation of carbonic acid and which 
would figure as an acid, and therefore it did not indicate anything in 
the décomposition of the egg substance." From this it is évident that 
his test w,as not to discover whether décomposition of the product as 
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a whole, superînduced, it may be, by sugar, hacl begun, but whether 
it was found in the tgg product alone. It is therefore clear that 
bearing in mind the time, method, and limited object of such tests, 
and his tests may be taken as fairly illustrative of the viewpoint 
of claimant's experts, they throw no helpful light on the question 
before us of whether this product when subjected to conditions in- 
cident to ordinary culinary use was decomposed. 

[3] Finding-, therefore, that this food product was decomposed, and 
the act providing- that for the purposes of the act an article shall 
be deemed adulterated "if it consists in whole or in part of a 
filthy, decomposed, or putrid animal substance," it follows that this 
product falls within the statutory définition on the ground of de- 
composition, and it therefore becomes Unnecessary for the purposes 
of this case to pass on to the question whether the product, by 
reason of the addition of sugar, was also to be deemed adulterated. 

The decree of the court below is therefore reversed, with directions 
to enter a decree in condemnation in favor of the government. 



RINGLING V. CITY OF HEMPSTKAD. 
(Circuit Court of Appeals, Fifth Circuit. February 6, 1911.) 

No. 2,240. 

1. Municipal Coepobations (§ 51*) — Dissolution — Peoceedings. 

Since a municipal corporation can be created only by act of the liCg- 
islature, gênerai or spécial, such a corporation, when created, can ouly 
be dissolved by législative action. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dlg. §§ 
138-140; Dec. Dig. § 51.*] 

2. Courts (§ 366*> — Fédérai, Coubts — State Constituiional Provisions — 

Construction. 

The Suprême Court of Texas havlng deterinined that the Texas Con- 
stitution limited the dutles of county coinmlssloners excluslvely to county 
business, and that Rev. St. Tex. 1893, art. 616 (Acts 24th Leg. c. lOO. § 4), 
providing that, on the dissolution of a municipal corporation, Its afCairs, 
the payment of Its debts, and the levy and collection of taxes should be 
managed by the county commlssioners, and that this vcas not county busi- 
ness, and that the statute was therefore unconstitutional, such détermina- 
tion would be foUowed in the fédéral courts. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §§ 954-957, 960- 
868 ; Dec. Dlg. § 366.* 

Conclusiveness of judgment between fédéral and state courts, see notes 
to Kansas City, Ft. S. & M. B. Co. v. Morgan, 21 C. C. A, 478; Union 
& Plantera' Bank v. City of Memphis, 49 C. C. A. 468.] 

3. Statutes (i 64*) — Partial Invalidity — ^Dissolution of Municipal Cor- 

porations. 

Rev. St. Tex. 1895, art. 616 (Acts 24th Leg. c. 109, § 4), relating to the dis- 
solution of municipal corporations, in so far as it provided for the settle- 
ment of its affairs, the payment of debts, and leyy of taxes by the com- 
mlssioners of the county, having been held unconstitutional, the whole 
act thereby became void, leaving no législation In force at the tlme under 
which municipal corporations could be dissolved, since, wlthout a pro- 

•For other cases uee same topic & { nxtmbbb in t)tg. t Am. Digs. 1907 to date, & Rep'r Indexes 
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vision for payment of ttie debts of a dissolved corporation, tliere could 
be no constitutional method of disincorporation, as ttie resuit of sucli 
an incomplète System would be to impair the obligations pf the corpora- 
tion's eontracts. 

[Ed. Note.— For other cases, see Statutes, Cent. Dig. §§ 58-66; Dec. 
Dlg. § 64.*] 

4. Municipal Coepor.\tioss (§ 51*)— Dissolittion — Unconstitutionai, Stat- 

UTE — Subséquent Statute. 

Where proceedings were had under an unconstitutionai statute to dis- 
Incorporate a city. they were a mère nullity, and were not revitallzed or 
in any manner affected by the passage, six years thereafter, of Acts 29th 
Ij€g. Tex. c. 134, providing a method for settllng the afïalrs and paying 
the debts of a dissolved municipal corporation through a receivership in 
the District Court. 

[Ed. Note. — For other cases, see Municipal Corporations, Dec. Dig. § 
51.*] 

5. Municipal Oorpohaïions (§ 51*) — Disisolution— Coepobatb Powers — 

NONUSEB. 

In the absence of controlling législation, nonuser of corporate powers 
does not efCect a dissolution of a municipal corporation. 

[Ed. Note. — For other cases, see Municipal Corporation.?, Cent. Dig. § 
138; Dec. Dig. § 51.*] 

6. Municipal Corporations (§ 51*) — Dissolution — Corporate Powers — 

Nonuser. 

Where a city orlglnally incorporated under a gênerai law, and con- 
tinued by spécial law thereafter surrendered its spécial charter, and ac- 
cepted in lieu thereof, pursuant to législative authority, the provisions 
of the gênerai incorporation law under which it was acting when it took 
Ineffectnal steps for dissolution, subséquent nonuser of corporate powers 
dld not work a dissolution, slnce Acts 25th Leg. Tex. c. 114, providing 
for the dissolution of municipal corporations by nonuser, is llmiited to 
towns and clties Incorporated under spécial acts. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. § 
138 ; Dec. Dig. § 51.*] 

7. Municipal Corporations (§ 51*) — Dissolution — Officers — "Vacancy." 

Const. Tex. art. 16, 1 17, provides that ail officers within the state 
shall continue to perform the dutles of their offices until their sueces- 
sors shall be duly quallfied, and Kev. St. Tex. 1895, art. 387, after pro- 
viding for the élection of municipal officers, including mayor, aldermen, 
and secretary, déclares that they shall be elected as provided and hold 
office for two years, "and until the élection and quallflcatlon of their 
sucçessors." Held, that a municipal corporation, having failed to eleet 
muniieipal officers, did not create vacancies within Acts 2ôth Leg. Tex. 
c. 114, providing for dissolution of municipal corporations for nonuser 
of corporate powers, where the offices had been vacant for a period of 
10 years or more. 

[Ed. Note.— For other cases, see Municipal Corporations, Cent. Dig. g 
138; Dec. Dig. § 51.* 

For other définitions, see Words and Phrases, vol. 8, pp. 7254r-7259; 
vol. 8, p. 7826.] 

8. Municipal Corporations (| 1029*) — Ineffectuai, Dissolution — Actions 

— Service. 

Under Const. Tex. art. 16, § 17, and Rev. St. Tex. 1895, art. 387, providing 
that the officers of municipal corporations shall hold their offices until 
the élection and qualification of their sucçessors, where a municipal cor- 
iwratlon attempted disincorporation under an unconstitutionai statute 
and thereafter no further officers were elected, jurisdlctlon could be prop- 
erly obtalned of the corporation in an action agalnst It by service on the 

•For other cases see same topic & S hcmber in Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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persons who were the pioper offlcers at the timte of «rach attempted dl«- 
Incorporation. 

[Ed. Note. — For other cases, see Muhlclpal Corporations, Dec. Dlg. f 
1029.*] 

9. MtJNiciPAi, Corporations (§ 1030») — Actions — JiniisDiCTiON— Appearancb. 

Where a municipal corporation had Ineffectually attempted to dlsln- 
corpbtate, and In a subséquent action agalnst It appeared through Its 
attorney and flled a plea of limitations, such appearance was sufflcient 
to confer Jurisdlction over it. 

[Ed. Note. — For otlier cases, see Municipal Corporations, Cent. Dig. | 
2200; Dec. Dlg. § 1030.*] 

In Error to the Circuit Court of the United States for the South- 
ern District of Texas. 

Action by Philip Ringling against the City of Hempstead. Judg- 
ment for défendant, and plaintifï brings error. Reversed and re- 
manded. 

TMs was an action commenced by the plalntlff In error in the Circuit 
Court of thé United States for the Southern District of Texas against the 
défendant in error, a municipal corporation, to recover an amount alleged 
to be due on certain of Its bonds and coupons. There was an appearancfr 
In the court below of certain ofllcers of the défendant, who flled an answer, 
settlng up the disincorporation of the défendant corporation, prlor to the 
Institution pf the suit, and praylng the dlsmlssal of the case for that rea- 
son, and. In the event the court took jurisdlction of the case, asking that 
its plea of the statute of limitations as to certain of the coupons bes con- 
sidered by the court. A jury trial was waived.by stipulation. of. the parties, 
filed in tîie; cause, and a trial without Jury,,Mresultlng in a judgment of 
dlsmlssal by the court, was had, to revlew which thls writ of error was 
taken. There was no appearance In thls court for the défendant in error. 

The. clty |0f Hempstead was incorporated originally under.;the gênerai 
laws of Texas, in 1871 its corporate capacity was continued by a spécial 
act of the Législature of Texas. Sp. ,Law^ 1871, c. 7; 6 GammU's Laws,- 
1153, It prôçeeded under thls spécial charter uûtll 1878, when, pursuant 
to an a«t Of the Législature of Texas (chapter 100, Laws 1875, 8 Gammll's 
Laws, 48Ç), it accepted incorporation under the gênerai law of Texas In lieu 
of its spécial charter. Again, on April 7, Ï884, It adopted the provision of 
the gênerai law in lieu of its çpeclal charter. 'Thé Législature of. Texas 
in 1891 (Chapter 25, Gehéral Laws 1891; article 386, R. S. 1895) ratlfledî 
the irregular attempts, prevlbusly made, of ihunlclpal corporations to accept 
the général law In îieu of spécial charters. Thls seems to be the; législa- 
tive hlstbty of défendant up to the tlme of Its attempted distpcorporatlon. 
The bonds sued Oh wêrë Issued by défendant on îJoveinber 1, 1889, pursuant 
to an ordlnanee of October 8, 1889, and were ptirchaséd by thie plalntlfif In 
the open market and at a premlum on November 11, 1889,, and thé proceeds 
of the sale went Into the treasury of the defehdant. No irtegularlty exlsted 
in the issue or negotlatlon of the bonds. No" tnterest was pald on the bonds 
subséquent to November 1, 1897, and at the time the suit was brought both 
the principal and Interest were past due. On February 7, 1899; a spécial 
élection was beld, purporting to be had under article 615 et seq. of the 
Revised Statutes of Texas for the disincorporation of the défendant, and, 
the returnsoft^ie élection showlng tliat a majorlty had voted for dlsln- 
corporation, theiiÇoiinty judge on February 13^ 1899, made an order abol- 
ishlng tl>e, corporation, except as to its right to levy andicollect taxes for 
schoql purposes «nd to pay the outstandlng indebtedness of the corporation. 
Upon thèse .tacts ;the court below held that the disincorporation of défend- 
ant, was yalid, anddismissed the case for want of jurisdlction. 

•For otber cage* ses mme toplc & S numbzb In Dec. & Am. Digs. 1907 to data, & Rep'r Indexe; 
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Locke & Locke, for plaintiff in error. 

Before PARDEE and SHELBY, Circuit Judges, and GRUBB, 
District Judge. 

GRUBB, District Judge (after stating the facts as above). The 
judgment of dismissal présents for décision but the single issue: 
Whether, prior to the bringing of the suit, the défendant corporation 
had been dissolved either by the recited proceedings of disincorpora- 
tion or by nonuser of its corporate powers for a period of 10 years. 

[1] 1. It is well settled that a municipal corporation can only be 
dissolved by législative action. 1 Dillon on Municipal Corporations 
(5th Ed.) § 332; State v. Dunson, 71 Tex. 65, 9 S. W. 103; Largen 
V. State, 76 Tex. 323, 13 S. W. 161 ; Hamess v. State, 76 Tex. 566, 
13 S. W. 535 ; Ex parte Cross, 44 Tex. Cr. R. 376, 71 S. W. 289. 
Judge Dillon's statement of the rule is as foUows: 

"Since ail of our charters of incorporation corne from the Législature, a 
municipal corporation oannot dissolve itself by a surrender of Its franchise. 
The State créâtes such corporations for public ends, and they will and must 
continue until the Législature annuls or destroya them, or authorizes it to 
be done. If there could be such a thing as a surrender, It would, from 
necesslty, hâve to be made to the Législature, and its acceptance would hâve 
to be manifested by approprlate législative action." 

In State v. Dunson, supra, the court said : 

"The inhabltants of a given terrltory hâve no inhérent povver to create 
thereln a municipal corporation. This can be done only by a spécial act of 
the Législature, or by compliance with the gênerai law providing a manner 
in which the inhabltants may glve life to such a corporation. The inhab- 
itants of a municipal corporation are as powerless to dissolve it, unless 
this be done in the. mode prescribed by law, as they are to create such a 
corporation in a mode not prescribed by law." 

The proceedings of disincorporation vvere had in 1899. At that 
time the législation in Texas authorizing the disincorporation of 
tovvns and villages was comprised in articles 615, 616, and 617 of 
the Revised Statutes of 1895, as amended by the acts of 1897 (General 
Laws of 1897, ce. 61, 131). At that time the législation relating to 
the disincorporation of cities and towns was comprised in an act of 
the Législature of Texas of 1895, as amended in 1899. 

[2] Each statutory System provided a method for the settlement 
of the affairs of the dissolved corporation, the payment of its debts, 
and the levy and collection of taxes for that purpose through the 
board of county commissioners of the county in which the corporation 
was located. Article 616, R. S.; section 4 of the act of 1895 (Acts 
24th Leg. c. 109). The provision that was made by the Législature 
for the winding up of the affairs of dissolved cities, towns, and vil- 
lages by the commissioners' courts was declared unconstitutional by 
the Suprême Court of Texas because of the fact that the Texas Con- 
stitution limited the duties of county commissioners exclusively to 
county business, and the delegated duties with référence to dissolved 
municipal corporations were held not to constitute county business. 
Vapor Electric Liglit Co. v. Keenan, 88 Tex. 197, 30 S. W. """ 
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Ranken v. McCalIum, 25 Tex. Civ. App. 83, 60 S. W. 975. This 
construction of the Texas Constitution and statute will be followed 
by this court. Norton v. Shelby County, 118 U. S. 425, 6 "Sup. Ct. 
1121, 30 L. Ed. 178. 

[3] The resuit of thèse décisions was to leave a System of disin- 
corporation as to cities, towns, and villages which made no provision 
for the winding up of their afïairs and the payment of their debts. 
Without a provision for the payment of the debts of dissolved corpo- 
rations, there could be no constitutional method of disincorporation. 
The resuit of such an incomplète System of disincorporation would 
be to impair the obligation pf the contracts of the corporation by 
destroying the remedy for their enforcement or collection. Mt. Pleas- 
ant V. Beckwith, 100 U. S. 514, 25 L. Ed. 699; Shapleigh v. San 
Angelo, 167 U. S. 646, 17 Sup. Ct. 957, 42 L. Ed. 310; Morris & 
Cummings v. State, 62 Tex. 728. 

In view of the construction given the statutes by the Suprême 
Court of Texas, it seems clear that both Systems provided by the stat- 
utes must fall in their entirety. The législative history, relating to 
the dissolution of municipal corporations in Texas, indicates that 
the Législature has invariably provided for the payment of the debts 
of the dissolved corporation in each instance in which it has estab- 
lished such a System. This is persuasive that it would not hâve en- 
acted the disincorporation législation in question independently of 
the provision for taking care of the corporate indebtedness. This is 
also made plain from the fact that promptly upon the method of 
settlement actually provided being declared unconstitutional it pro- 
vided in 1905 another to take its place. It may also be assumed that 
the Législature- of Texas would not hâve enacted législation which it 
knew, in the absence of the debt settlement provision, would encounter 
the provision of the fédéral Constitution against state législative im- 
pairment of the obligation of contracts. Even if the Législature can 
be considered as having intended to enact such an incomplète Sys- 
tem, it could not stand against this constitutional objection. So, what- 
ever conclusion may be arrived at as to the intention of the Texas Lég- 
islature, it is clear that the entire disincorporation system in each in- 
stance must fall by reason of the declared unconstitutionality of the 
settlement provision; and the resuit is that in 1899, when the at- 
tempt was made to disincorporate the city of Hempstead, there was 
no valid législation in Texas under and by which a city, town, or 
village could be disincorporated. Valid législation is essential to dis- 
incorporation. This conclusion, if correct, makes it unnecessary to 
détermine whether or not the attempted disincorporation proceedings 
were taken under the appropriate statute for a city such as Hemp- 
stead then was. 

[4] The Législature of Texas by an act passed in 1905 provided a 
method for settling the affairs and paying the debts of dissolved mu- 
nicipal corporations through a receivership in the District Court. 
General Laws of Texas 1905, p. 325. The act made the method ap- 
plicable to theretofore dissolved corporations, if applied for within 
two years of the passage of the act. The question présents itself as 
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to the efFect of this subséquent législation upon the prior învalid dis- 
incorporation proceedings, taken by Hempstead in 1899 under an un- 
constitutional law. The court below held that it operated to ratify 
and give vitality to the void proceedings. 

Mère irregularities in légal or quasi légal proceedings can be cured 
by subséquent législation. What could hâve been donc with légal au- 
thority, but was not, can be ratified by subséquent législation. If, 
however, the tribunal acting had no authority in law to act at ail in 
the premises, then its attempted action cannot be validated by subsé- 
quent législation. In this case the only authority claimed for the at- 
tempted disincorporation proceedings was an unconstitutional statute. 
It was therefore donc without législative authority, when législative 
authority was indispensable. An unconstitutional law is null and void, 
and proceedings had under it afford no basis for subséquent ratifica- 
tion or rétroactive validation. Justice Field, in the case of Norton v. 
Shelby County, 118 U. S. 425, 6 Sup. Ct. 1121, 30 L. Ed. 178, said: 

"An unconstitutional law is not a law ; it confers no rlghts ; it imposes 
no duties ; it affords no protection ; it créâtes no office ; it is, in légal 
contemplation, as inoperative as thougb it had never been passed." 

The proceedings under which Hempstead was attempted to be dis- 
incorporated in 1899 were without authority of law and void, and 
could not hâve been fetroactively validated by express législation, 
much less by implication from the passage of a gênerai act, the efïect 
of which was to supply a necessary step in the original disincorpora- 
tion System, made necessary by the court's élimination from the Sys- 
tem of the plan for which it was substituted. It was not possible for 
the Législature to revitalize void proceedings had six years before 
the supplementary législation was enacted. Ex parte Bockhorn (Tex.) 
138 S. W. 706; Seneca Mining Co. v. Secretary of State, 82 Mich. 
573, 47 N. W. 25, 9 L. R. A. 770; State v. Tufly, 20 Nev. 427, 22 
Pac. 1054, 19 Am. St. Rep. 374; Norton v. Shelby County, 118 U. S. 
443, 6 Sup. Ct. 1121, 30 L. Ed. 178; Cooley on Statutory' Limitations 
(7th Ed.) page 259. 

The disincorporation proceedings being without the support of valid 
législation and législation being essential to their validity, the city 
of Hempstead retained its corporate capacity notwithstanding them. 

[5] 2. In the absence of controlling législation, nonuser of cor- 
porate powers does not effect a dissolution of a municipal corporation. 
The rule is thus expressed in Dillon on Municipal Corporations : 

'•In sbort, unless otherwlse specially provided by the Législature, ithe 
nature and constitution of our municipal corporations, as well as the pur- 
poses they are created to subserve, are such tbat the,y can, in the author's 
judgment, only be dlssolved by the Législature, or pursuant to législative 
enactnient. They may become inert or dormant, or thelr functions may be 
suspended, for want of ofiicers or inhabitants; but dissolved, when created 
by an act of Législature, and, once in existence, they cannot be, by reason 
of any default or abuse of the powers eonferred, either on the part of 
the otBcers or inhabitants o( the ineorporated place. As they can exist 
only by législative sanction, so they cannot be dissolved or cease to exist 
except by législative consent or pursuant to législative provision." Dillon 
on Municipal Corporations (5th Ed.) S 333; State v. Dunsou, 71 Tex. 65, 
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9 S. W. 103 ; Buford v. State, 72 Tex. 182, 10 S. W. 401 ; Largen v. State, 
76 Tex. 323, 13 S. W. 161. 

[B] The only législation in Texas providing for the dissolution of 
municipal corporations by nonuser of its corporate powers is containedi 
in chapter 114, General L,aws 1897, and is limited in its opération to 
towns and cities incorporated under spécial acts of the Législature. 
The history of the city of Hempstead, as appears from the statement 
of this case, shows that it was originally incorporated under a gênerai 
law, that afterwards its incorporation was continued by a spécial law, 
and, still later, it surrendered its spécial charter and accepted in lieu 
thereof, pursuant to législative authority, the provisions of the gên- 
erai incorporation law of Texas, under which it was acting when dis- 
solved. For this reason, the Texas nonuser statute of 1897 seems 
inapplicable. 

[7] Again, the Texas statute of nonuser déclares a forfeiture only 
in cases "where such town or city has been chartered by spécial act of 
the Législature, and said town or city contains more than two thousand 
or less than five thousand inhabitants, and the offices hâve been va- 
cant for a period of ten years or more." Section 17 of article 16 of 
the Texas Constitution provides that: 

"Ail offlcers witliin this state shall coutimie to perform the dutles of theli* 
offices until their successors shall be duly qualified." 

Article 387 of the Revised Statutes of Texas, 1895, after providing 
for the élection of municipal officers, including mayor, aldermen, and 
secretary, further provides as follows: 

"The above-iiamed otficers shall be elected by the quallfled electors of 
sald city, as herelnafter provlded for. shall hold thelr offices for two years 
and vintii the élection and qualification of their successors." 

In view of those provisions, mère failure to elect municipal officers 
does not create vacancies within the meaning of the nonuser statute, 
since the incumbents hold over until their successors are elected and 
qualified. 

If it be conceded that the charter of Hempstead became subject ta- 
forfeiture in February, 1909, for nonuser under this statute, yet the 
statute provides no method of winding up the afïairs of the corpora- 
tion and paying its debts, and the forfeiture could only be declared 
and made efifectual in a judicial proceeding in which the rights of 
creditors were also cared for and the alïairs of the corporation finally 
settled up. 

[8] 3. A supplemèntal question relates to the sufficiency of service. 
Service was obtained upon the officers who were holding office at the 
time of the attempted disincorporation of the city. If the corporation 
was not abolished by the attempted disincorporation, thèse officers 
hold over until the élection and qualification of their successors. They 
could not, under the constitutional and statutory provisions of Texas, 
by ceasing to perform the functions of their offices, divest themselves 
of their officiai character and responsibility. They were, therefore,. 
officers at ihe time of the service upon them, and were of a kind au- 
thôrized to receive service for the corporation under the state stat- 
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-utes. Service upon them, therefore, was sufficient to bring the de- 
fendant into court. 

[9] If the corporation was not dissolved, it is in court, independ- 
ently of the service, by its appearance in the cause through its attor- 
ney and the plea of the statute of limitations filed in its name by him. 

Our views, as expressed, require the reversai of the judgment of 
dismissal, and the remanding of the cause for further proceedings in 
the District Court. 



NEW YORK, N. H. & H. R. CO. T. KMBTZ. 
(Circuit Court of Appeals, Second Circuit. January 30, 1912.> 

No. 146. 

1. Raimoads (§ 312*)— Ceossings— Dtttt to Travelers. 

AVhere the putilic bas been long permltted to cros3 rallroad tracks 
at a given point, the rallroad company must give reasonahle warning of 
the approach of its trains there. 

[Ed. Note.—For other cases, see Railroads, Cent. Dlg. §§ 988-1001, 1003 ; 
Dec. Dlg. § 312.* 

Duty to give warning signais at crossings, see note to Chesapeake & 
O. Ry. Co. V. Steele, 29 C. C. A. 90.] 

2. Railroads (§ 300*) — Ceossings by Ctjstom— Ddtt of Compant. 

A person crosslng a rallroad track at a point where the public had 
long been permltted to cross Is not a mère trespasser; and the company 
■was bound to operate its trains with care and caution to avoid In- 
Jurlng hlm by keeplng a close lookout and by givlng tlmely signais 
by whistle or bell. 

[Ed. Note. — For other cases, see Railroads, Cent. Dlg. § 955; Dec. 
Dig. § 300.*] 

B. Baileoads (§ 321*) — Injuries at Crossing — Childrbn — Liability. 

A boy seven years old injured at a rallroad crossing was presumptive- 
ly non sul juris, and the railroad company owed hlm a hlgher duty 
than it owed to an adult. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. { 1017; Dec. 
Dlg. § 321.*] 

4. Railroads (§ 350*) — Persons on Tback — Injuey — Négligence — Jury 
Question. 

Wliether a rallroad company sued for Injury to a chlld struck at 
a crossing was négligent held, under the évidence, a jury question. 
[Ed. Note. — For other cases, see Railroads, Dec. Dlg. § 350.*] 

In Error to the Circuit Court of the United States for the South- 
ern District of New York. 

Action by Joseph Kmetz, by John Kmetz, his guardian ad litem, 
against the New York, New Haven & Hartford Railroad Company. 
Judgment for plaintiff, and défendant brings error. Affirmed. 

On writ of error to review a judgment for $31,175.45 entered upon 
the verdict of a jury for $31,000 in favor of the plaintiff for personal 
injuries sustained by him while crossing the defendant's tracks near 
Stratford, Conn., on April 27, 1909. The parties will be referred to 

^For etlier cases see same topic & { numbeb la Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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in the Opinion as they appeared in the Circuit Court, viz.: as plain- 
tif? and défendant. 

Charles F. Brown and Charles M. Sheafe, Jr., for plaintiff in error. 
Herbert C. Smyth and Rufus M. Overlander, for défendant in 
error. 

Before LACOMBE, COXE, and ■VyARD, Circuit Judges. 

COXE, Circuit Judge. [1,2] On a bright, clear April day, the 
plaintiff, who was seven years of âge, was run over by a train oper- 
ated by the défendant, and injured to such an extent that both legs 
were amputated above the knees. The point where the accident hap- 
pened was on the def endant's main line about three miles east of 
Bridgeport, Conn. The four tracks had been fenced off from the 
streets running parallel with them upon either side by a wire fence, 
but for years prior to the accident there had been an opening at a 
point where Thompson avenue (which runs at right angles with the 
railroad) crosses Seymour street on the northerly side of the tracks, 
and another opening on the southerly side to Stratford avenue. This 
was not a regular street crossing, but the proof is that for years it 
had been used by persons residing in the vicinity and that many of 
the résidents of Hollister Heights upon the northerly side of the track 
passed over this crossing to get their mail, which was delivered from 
a trolley car running on Stratford avenue. It also appeared that 
about 25 of the children attending school on the northerly side of the 
tracks passed over this crossing four times a day and it was also used 
by employés of the railroad company. This use of the crossing was 
open and notorious and was well known to the railroad officiais. The 
approach to the railroad tracks upon both sides of the roadbed had 
been filled up and on the southerly side the dépression had been 
bridged by a culvert placed there by employés of the railroad. 

It is unnecessary to state the other facts relating to the locus in 
quo as there can be no question that for several years prior to the 
accident there had been a beaten path five or six feet wide across the 
tracks at Thompson avenue, which had been used habitually and 
daily by railroad employés, by school children and by the résidents 
of Hollister Heights. Upon days when bail games were being played, 
it was used by a much larger number of people. Ail this was well 
known to the railway officiais. 

On the day in question, at about 11:30 o'clock the plaintiff and 
another boy crossed the tracks to Bratz's store on the southerly side 
to make a small purchase, and having done so started to cross again, 
intending to go home. He says that he stopped on the southerly side 
of the track until an east-bound passenger train had passed, when he 
crossed the first track and looked to the east, not expecting that an- 
other train would be coming from the west. When he turned and 
looked toward the west he saw a freight train about three feet from 
him and was immediately struck by what he thinks was the pilot of 
the engine. There is considérable dispute in the testimony as to 
whether it was a freight train or a passenger train that struck the 
plaintiff and also some dispute as to the hour at which the accident 
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occurred. We do not deem it necessary to enter upon an elaborate 
discussion of the testimony, as the trial judge, in his charge, pre- 
sented the issues to the jury in a careful statement and submitted ail 
questions of fact to them for décision. It is a matter of no impor- 
tance that an appellate court might possibly reach a différent conclu- 
sion upon some of the questions in dispute. The fact remains that 
the jury were fully justified in finding that at about the hour of noon 
on a clear day in April a train belonging to the défendant ran over 
the legs of the plaintiff without giving him notice of its approach 
either by bell or whistle and that the accident occurred on a four- 
track road at a point where for many years there had been a railroad 
crossing which had been notoriously used by people in the vicinity 
with the full knowledge of the défendant. The défendant argues that 
the motions made for the direction of a verdict at the end of the plain- 
tifï's case, and again at the close of the évidence should hâve -been 
granted. Thèse motions are based on the proposition that the de- 
fendant was guilty of no négligence and that it appeared affirmatively 
that the plaintiff was guilty of contributory négligence. The défend- 
ant cites numerous cases to establish the proposition that the défend- 
ant was not at fault for having failed to fence its tracks at Thomp- 
son avenue. We do not understand that the case for the plaintiff 
rests upon the proposition that the défendant should hâve fenced the 
crossing, but upon the ground that having by long acquiescence per- 
mitted it to be used by a large number of people and knowing that 
it was so used, it should hâve exercised greater care in watching the 
tracks and giving notice by proper signais of the approach of its 
trains. We do not understand that full compliance with the state 
statutes is the only duty which a railroad owes the public lawfully 
upon its tracks. Let it be assumed that everything which the state 
law required was donc at the Thompson avenue crossing. It certainly 
will not be contended that such compliance permitted the défendant 
to run over a child at that point if due diligence and care could hâve 
prevented it. 

The law applicable to such a situation was forcibly stated by Judge 
Gilbert as follows : 

"Neglect on the part of the person in char:;e of the engine to use ordi- 
nary care to avoid injurinj? a i)erson on the track, is, in conteinplation of 
law, équivalent to Intentional mischief. He has no more right to run over 
a person, lawfully or unlawfully, rightfuUy or wrongfully, on the track, 
If he can, by the exercise of ordinary care, avoid doing so, than he has to 
shoot him. * * * Adults may be reasonahly expected to take notice of 
the signais and warnings, and remove themselves out of danger, and if they 
do not, and if an accident eventually happens, no llability agalnst the coui 
pany will ensue. But, for obvions reasons, in the case of a small child likc 
the plaintiff, such reliance upon the signais and warnings cannot be reason- 
ably indulged, and it is the duty of the engiue driver to act with a greater 
degree of care and circumspection than in the case of an adult " Iveuvon 
V. New York Central K. Co., 5 Hun (N. Y.) 479. 

After the above décision the case was retried and a verdict for the 
plaintiff was affirmed by the General Term and by the Court of Ap- 
peals. 
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We think the law of Connecticut, of New York, and of the fédéral 
courts in thèse states, not to mention many other jurisd,ictions, is to 
the effect that, where by long acqujescence the public has been per- 
mitted to cross railroad tracks at a given point, the duty is imposed 
upon the company to give reasonable warning of the approach of its 
trains. 

In Pomponio v. N. Y., N. H. & H. R. Co., 66 Conn. 528, at page 
541, 34 Atl. 491, at page 495 (32 L. R. A. 530, 50 Am. St. Rep. 124), 
Judge Torrance, considering facts similar to those in the présent case, 
said : 

"TJnder thèse circumstances the défendant was clearly eharged with the 
duty to lise reasonable care towards those using this crossing, whether they 
iised it under a lieeuse or mider an implied invitation; a care proportiou- 
ate to the danger to be reasonably anticipated from the apt done, and rea- 
sonably adéquate under the circumstances to prevent Injury from that act 
to those who at that time would probably be rightfully using the crossing." 

In Swift V. Staten Island R. Co., 123 N. Y. 645, at pages 648, 649, 
25 N. E. 378, at page 379, the court says : 

"Where the public hâve, for a long time, notorlously and constantly been 
in the habit of crossing a railroad at a point not in a traveled pulilic hlgh- 
way, wlth the acquiesceuce of the railroad company, such aequiescence 
amounts to a license, imposes a duty upon the company, as to ail persons 
so crossing, to exercise reasonable care in the ruimlug of Its trains, so as 
ito protect from iujury." 

See, also, Barry v. N. Y. Central, 92 N. Y. 289, 44 Am. Rep. 377, 
and Byrne v. N. Y. Central, 104 N. Y. 362, 10 N. E. 539, 58 Am. 
Rep. 512. 

In Tutt V. Illinois Central, 104 Eed. 741, at page 743, 44 C. C. A. 
320, at page 322, Judge Day says : 

"But where they (persons usuig the track) niay be expected to be, and 
where an implied license has arisen from the conduct of the company, It is 
bound to use care conimeusurate wlth the circumstances to avoid injury to 
such persons." ' 

See, also, Garner v. Trumbull, 94 Fed. 321, 36 C. C. A. 361, and 
Cahill V. Railroad Co., 74 Fed. 285, 20 C. C. A. 184. 

It is unnecessary to multiply authorities as we think there can be 
no doubt, under the law applicable to thèse parties, that the plaintiff 
was not a mère trespasser and that the défendant owed him the 
duty of running its trains with care and caution at the Thompson 
avenue crossing. The law required defendant's servants in charge 
■of its engines to keep a close watch of the track ahead, and to give 
timely signais by whistle or bell, or both, to persons on the tracks or 
about to cross them. 

[3] The law as to légal status of the plaintiff is well settled. He 
was presumptively non sui juris and the défendant owed him a higher 
duty than it owed to an adult who, in such circumstances, would 
know better how to take care of himself. The plaintiff, a boy of 
seven years of âge, could not be expected to use good judgment when 
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confronted by such a sudden péril. In the Tutt Case, supra, the 
plaintiff was six years of âge, and the court said: 

"As to the contributory négligence of the boy, there Is nothlng in the case 
to requlre a différent conclusion than we hâve herein reached. It Is famll- 
lar law that a chlld, under such clrcumstances, Is requlred only to use that 
degree of care whieh may be expected of one of Its âge and expérience." 

In thé Byrne Case, supra, the court said : 

"The law is not so unreasonable as to exact from an infant the sa me de- 
gree of care and prudence In the présence of danger as is exacted from 
adults. An infant, to avoid the imputation of négligence, Is bound only 
to exercise that care which eau reasonably be expected of one of its âge." 

[4] We are satisfied, therefore, that the motions to direct a ver- 
dict were properly denied. The questions of negHgence were ques- 
tions of fact and were presented by a charge showing entire impar- 
tiality. 

The engineer and fireman of the train which, according to the tes- 
timony, probably struck the plaintiff, both testified that they did not 
see him upon the track, and did not know of the accident until some 
time afterwards. They are, therefore, left in this dilemma. If what 
they say is true, the jury may hâve found that they were guilty of 
négligence in not seeing the plaintiff. It is the duty of the engineer, 
or the fireman, in case the engineer is occupied with other duties. 
to look ahead, especially when passing through towns and villages, 
and where, as in this case, little children are constantly passing to 
and from school. At such a place it was clearly the duty of the en- 
gine driver to be on the alert. If, on the other hand, the engineer 
and fireman did see the plaintiff on the track, they should at least 
hâve endeavored to save him by blowing the whistle vigorously and 
ringing the bell. They did neither and no warning of any kind was 
given to the plaintiff. It is true that the plaintiff testifies that after 
the passenger train passed, the smoke prevented him from seeing the 
advancing freight train and it is argued that if he could not hâve 
seen the train, those on the engine could not bave seen him. This 
was a persuasive argument to address to the jury and no doubt it 
was forcibly presented. But the jury may hâve reached the con- 
clusion that the plaintiff was mistaken as to the density of the smoke. 
and that his testimony as to such détails at the suprême moment when 
he turned and saw the engine only a few feet away, was not to be 
implicitly relied on. They may hâve thought it improbable that the 
smoke of the passenger train should be so dense and hang so low 
as to obscure the view of the tracks directly in front of the freight 
train, and especially so when no one upon the freight alludes to the 
smoke. In other words, the jury might bave found that the engine 
men could hâve seen the plaintiff in time to bave blown an alarm 
signal which might bave saved him. 

Earl Barber, a boy about, the same âge as the plaintiff, testified 
that the plaintiff was injured by endeavoring to steal a ride on the 
freight train ; that he caught hold of a handle on a car near the 
end of the train but was unable to get bis feet on the handle and 
dropped off, with the resuit that his feet fell on the rails and were 
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crushed. There are several circumstances which tend to confirm this 
version of the accident, but, on the other hand, it seems unlikely 
that a boy of seven years would make such a foolhardy attempt to 
get on board a rapidly moving freight train. However, had tiie jury 
found for the défendant upon this issue, the verdict would not hâve 
been against the weight of évidence. It was clearly a question of 
fact vvith the testimony and the presumptions very eveiily balanced 
and was properly left to the jury to décide. 

We conclude, therefore, that the questions of négligence were 
fairly presented to the jury and that the verdict was one which the 
jury were justified in reaching. 

The judgment is affirmed with costs. 



ATCTTTSOX, T. & S. F. RT. CO. v. GILLILAND. 

(Circuit Court of Appeals, Ninth Circuit. February 5, 1912.) 

No. 1,945. 

1. Courts (| 322*) — Jueisdictional Averment— Omission— Corbbction by 

Amendment. 

Where, In an action In a fédéral court, the requisite dlverslty of clt- 
izenship essential to jurisdletion exista, but is not alleged in the com- 
plaint, the defect may be cured after verdict by amendment, under Rev. 
St. § 954 (U. S. Comp. St 1901, p. 690), providing that the trial court jaay 
at any tinie permit either of the parties to amend any defect in the 
process or pleadings on such conditions as it shall in Its discrétion and 
liy its rules prescribe. 

[Ed. Note.— For other cases, see Courts, Cent. Dlg. §§876-881, 887; 
Dec. Dlg. § 322.*J 

2. COUBTS (I 325*) — FEDERAL COURTS— JuBISniCTION—DlSTRICT—WAIVER. 

Where neither plaiutiff nor défendant resided in the district where the 
action was commenced, but défendant answered without making any 
objection to the court's jurisdletion, and participated in the trial on 
the merlts, the court havlng had jurisdletion, défendant thereby waiVed 
Its rlght to objeet that the court had no local Jurisdletion, under Act 
March 3, 1875, c. 137, § 1, 18 Stat. 470, as amended by Act March 3, 1887. 
c. 373, 24 Stat. 552, corrected by Act Aug. 13, 1888, c. 866, 25 Stat. 433 
(U. S. Conup. St. 1901, p. 508), providing that, when jurisdletion is found- 
ed on dlverslty of cltizenshlp, suit shall be brought only in the dis- 
trict of the résidence of either the plalntlff or défendant. 

[Ed. Note.— For other cases, see Courts, Cent. Dlg. « 884; Dec. Dlg. | 
S25.* 

Walver of rlght as to district lu which suit may be brought, see 
notes to Memphis Sav. Bank v, Houchens, 52 O. C. A. 102; McPhee & 
McGlnnlty Co. v. Union Pac. K. Co., 87 O. C. A. 634.] 

In Error to the Circuit Court of the United States for the Southern 
Division of the Southern District of California. 

Action by Alice M. Gilliland against the Atchison, Topeka & Santa 
Fé Railway Company. Judgment for plaintiff, and défendant brings 
error. Reversed and remanded, with instructions. 

*For otber CBses ses same topic & i numbsb in Dec. & Am. Olga. 1907 to date, & Rep'r ladexM 
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E. W. Camp and A. H. Van Cott, for plaintiff in error. 
W. O. Morton, Newman Jones, and Harry A. Hollzer, for défend- 
ant in error. 

Before MORROW, Circuit Judge, and HANFORD and WOI^ 
VERTON, District Judges. 

MORROW, Circuit Judge. This action was trought by the de- 
fendant in error, plaintiff in the court below, in the Circuit Court of 
the United States for the Southern District of California, Southern 
Division, to recover damages in the sum of $15,000 for alleged inju- 
ries sustained by the défendant in error while riding as a passenger on 
one of the cars belonging to the plaintiff in error, which, as alleged, by 
reason of the négligence of the plaintifif in error was derailed, and the 
défendant in error injured. The complaint did not state any juris- 
dictional fact, except the amount in controversy, which it appears from 
the allégation as to damages exceeded, exclusive of interest and costs, 
the sum or value of $2,000. The plaintiff in error appeared and an- 
swered the complaint, denied the injuries to the défendant in error, 
and that she had been injured by any alleged négligence of the plain- 
tiff in error. The case was tried by the court and jury, and verdict 
rendered in favor of the défendant in error in the sum of $5,000, up- 
on which a judgment was entered. The case is brought hère by the 
plaintiff in error, upon a writ of error, and upon a record consisting 
of the complaint, an amendment thereto, the answer to the complaint, 
verdict, and judgment. 

The plaintiff in error now asks that the judgment of the court be- 
low be reversed and the case remanded, with instructions to dismiss 
the case for want of jurisdiction. Counsel for the défendant in error 
informs the court that the défendant in error is now, and at the time 
of the commencement of the action was, a citizen and domiciled in and 
a résident of the state of New York, and asks that the cause be re- 
manded, with leave to amend the complaint and be permitted to prove 
that fact. It appears that plaintiff in error is now, and at the time of 
the commencement of this action was, a corporation duly organized 
and existing under the laws of the state of Kansas, having its principal 
office and place of business in that state. Had the citizenship of the 
défendant in error in the state of New York been alleged in the com- 
plaint and established by proof, there would hâve been diversity of 
citizenship in the parties plaintiff and défendant, and the Circuit Court 
would hâve had gênerai jurisdiction over the controversy; but such 
diversity of citizenship would not hâve given the Circuit Court of 
the United States for the Southern District of California jurisdiction 
of the case, for the reason that it was not the résidence of either the 
plaintiff or défendant. Section 1 of Act March 3, 1875, c. 137, 18 
Stat. 470, as amended by Act March 3, 1887, c. 373, 24 Stat. 552, cor- 
rected by Act Aug. 13, 1888, c. 866, 25 Stat. 433 (U. S. Comp. St. 
1901, p. 508), provides: 

"When the Jurisdiction la founded only on th* fact that the action Is be- 
tween cltizens of différent states, suit shall be brought only in th« district 
of the residenc» of either the plaintiff or the défendant" 
103 F.— 39 
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^ But wHere tliere îs diversity of citizenship between thie parties plaîn- 
tiff arid défendant,; sand the defect of jurisdiction is that the action was 
not brougfht in the proper district, the defect may be waived, and will 
be deemed to hâve been waived by the défendant, where he appears 
and plëads tô the merits. St. Louis, etc., Ry. Co. v. McBride, 141 U. 
S. 127, 131. 11 Sup. Ct. 982, 35 L. Ed. 659; In re Moorè, 209 U. S. 
490, 28 Sup, Ct. 585, 706, 52 L. Ed. 904; Western Loan Co. v. Butte 
& Boston Min. Co., 210 U. S. 368, 28 Sup. Ct. 720, 53 L. Ed. 1101 ; 
Kreigh v, Westinghouse Co., 214 U. S. 249, 29 Sup. Ct. 619, 52 L. 
Ed. 984. The défendant did appear in this case and answered the 
complaint, making no objection to the jurisdiction of the court. Fur- 
thermore, there was a trial of the case upon the merits, and a verdict 
for the piaintiff, and there is no bill of exceptions alleging errors. 

[1] The objection that diversity of citizenship was not alleged in 
the complaint is a defect that may be cured after verdict, by amend- 
ment, uhder the provisions of section 954 of the Revised Statutes (U. 
S. Comp. St. 1901, p. 696). That section provides that the trial court 
"may at any time permit either of the parties to amend any defect in 
the prdcess or pleadings upon such conditions as it shall, in its discré- 
tion and by its rules, prescribe." 

In Mexican Central Railway v, Duthie, 189 U. S. 76, 23 Sup. Ct. 
610, 47 L. Ed. 715, there was the same defect in the complaint as in 
this case. There was also a trial, and verdict in f avor of the piaintiff, 
and a judgmént upon the verdict. The piaintiff discovered the defect 
in the allégation of the complaint before the case had passed from 
the jurisdiction of the Circuit Court, and applied and obtained leave 
from the court to amend the complaint, and the complaint was accord- 
ingly amended. Thereupon the défendant appealed to the court to 
certify to the Suprême Court of the United States the question of ju- 
risdiction to amend and to retain the judgmént after such amendment. 
A certificate waâ granted, and upon the question submitted in the cer- 
tiflcatë the judgmént of the lower court, was affirniéd. The Suprême 
Court, speàking through Mr. Chief Justice Fuller, said: 

"If the complaint or petltloa had remeined as it was orlglnally framed, 
and the case had been carrled to the Circuit Court o( Appeals, that court 
would hâve been constralnèd to reverse the Judgmént and remand the cause ■ 
for a new trial, wlth leave to amend"— clting Metcalf v. Watertown, 128 U. 
S. 586, 9 Sup. Ct. 173, 32 L. Ed. 543, and Home T. Hammoud Company, 155 
U. S. 393, 15 Sup. Ct. 167, 3» U M- 197. 

The Chief Justice did not say that the Circuit Court of Appeals 
would hâve been constrained to set aside the verdict. The remànding 
of the cause for a new trial with leave tq amend would therefore hâve 
been only for the purpose of determinitig' the issue as to the jurisdic- 
tion of the court, We are therefore of the opinion that it is not nec- 
essary to set aside the verdict in this case^ 

[2] No question bas béen raised as to the regularity of the pro- 
ceediftgs resiiltingf in a verdict. Ail the questions presented by the 
pleadings hâve been determined, and the only question remaining is 
the one now presented in this court for the first time, with respect to 
thé déïeCt iii the allégation of tlie complaint regardjsiBi jurisdiction. 
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The défendant had the opportunity of raising that question in the 
court below. If the gênerai jurisdiction of the court did in fact dé- 
pend upon the diverse citizenship of the parties, and the objections 
are (1) that it was not so alleged in the complaint and (2) that neither 
the plaintiff or défendant resided in the district where the action was 
commenced, the answer with respect to the first objection is that the 
defect cannot be waived, but may be cured by amendment. Conti- 
nental Ins. Co. V. Rhoads, 119 U. S. 237, 239, 7 Sup. Ct. 193, 30 L. 
Ed. 380; Halsted v. Buster, 119 U. S. 341, 11 Sup. Ct. 782, 35 L. Ed. 
484; Everhart V. Huntsville Collège, 120 U. S. 223, 7 Sup. Ct. 555, 30 
L. Ed. 623; King Bridge Co. v. Otoe County, 120 U. S. 225, 226, 7 
Sup. Ct. 552, 30 L. Ed. 623; Menard v. Goggan, 121 U. S. 253, 7 
Sup. Ct. 874, 30 L. Ed. 914; Fitchburg R. Co. v. Nichols, 85 Fed. 
869, 29 C. C. A. 464; Grand Trunk Ry. Co. v. Reddick, 160 Fed. 898, 
88 C. C. A. 80. And with respect to the second objection the answer 
is that if the court has gênerai jurisdiction the defect as to local ju- 
risdiction can be waived, and where the défendant has appeared and 
answered he cannot thereafter challenge the jurisdiction of the court 
on the ground that the suit has been brought in the wrong district. 
First National Bank v. Morgan, 132 U. S. 141, 145, 10 Sup. Ct. 37, 
33 L. Ed. 282; Fitzgerald Construction Co. v. Fitzgerald, 137 U. S. 
98, 105, 11 Sup. Ct. 36, 34 L. Ed. 608; St. Louis, etc., Ry. Co. v. Mc- 
Bride, 141 U. S. 127, 131, 11 Sup. Ct. 982, 32 U Ed. 659; Texas & 
Pacific Ry. Co. v. Cox, 145 U. S. 593, 603, 12 Sup. Ct. 905, 36 L. Ed. 
829. 

The plaintiff in error, suggesting the lack of jurisdiction of the low- 
er court, refers to the case of the Atchison, Topeko & Santa Fé Ry. 
Co. v. Frederickson, 177 Fed. 206, 101 C. C. A. 376, and asks upon the 
authority of that case that the judgment of the Circuit Court be re- 
versed and the case remanded, with instructions to dismiss the cause 
of action. In that case no application was made to the court to amend 
the complaint showing that the Circuit Court had jurisdiction. In 
the absence of such an application this court had no alternative but to 
reverse the judgment and remand the cause, with instructions to dis- 
miss the same. In the présent case we are asked to accord to the 
plaintifï the benefit of a statute allowing an amendment showing ju- 
risdiction, and this relief we cannot refuse. We are therefore of the 
opinion that the court below should be directed that the plaintiff be al- 
lowed to amend her complaint in accordance with the facts, and that 
the défendant be given an opportunity to meet the new issue tbus 
raised, and hâve it determined according to law. If upon such déter- 
mination it be found that there is diverse citizenship between the par- 
ties, a judgment will be re-entered upon the verdict accordingly. 

It is ordered that the judgment of the Circuit Court be reversed, 
without cost to either party in this court, and the case be remanded 
for further proceedings in accordance with this opinion. 

WOEVERTON, District Judge, concurs. 
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VON ARX V. BOONE. 
(Circuit Court of, Ajpjpeals, Nlnth Circuit. February S, 1912.) 

No. 2,017. 

1. Ejectment (§§ 9, 17*)— EiGHT OF Action — Title ob Possession. 

In ejectment, plaintiff can only recover on proof of title or rlght of 
possession in hlm. 

[Ed. Note.— For other cases, see Ejectment, Cent. Dlg. §§ 16-29, 30-41 ; 
Dec. Dlg. §§ 9, 17.*] 

2. Peocess (§ 103*) — Service — Publication — Construction. 

A puWlshed summons required défendant to appear wlthln 30 days 
after the completlon of the perlod of publication. It was dated Aprll 
■ 25, 1908, and below the signature of the attorney for plaintiff eontained 
the words: "First pub May 2, 1908 Last pub June 13, 1908." Held, 
that since, on collatéral attack on a judgment based on a publlshed sum- 
mons, ail the words eontained therein without référence to thelr loca- 
tion should be eonsldered in determining whetber défendant was suffl- 
clently advlsed of the thlngs required by the statute, the date speclfled 
for défendant'» appearance, eonsldered wlth the date Of the last publi- 
cation, sufflciently notlfled défendant of the tlnie when he was required 
to appear. 

[Ed. Note. — For other cases, see Process, Cent. Dlg. §§ 129, 131; Dec. 
Dlg. § 103.*] 

3. Peocess (§ 103*) — Serviob— Publication— Contents. 

Where a publlshed summons eontained a statement pf the date of 
the flrst and last publication after the signature of plalntifE's attorney, 
it would be presumed that such dates were publlshed by authorlty. 

[Ed. Note. — For other cases, see Process, Cent. Dlg. §§ 129, 131; Dec. 
Dlg. § 103.*] 

4. Process (§ 153*) — Service — Publication— Fohmal Defects. 

Where a published notice eontains ail that the statute requires, mère 
formai defects not calculated to mislead will not prevent the attach- 
ing of jurlsdiction. 

[Ed. Note.— For other cases, see Process, Cent. Dlg. §§ 207, 208; Dec. 
Dlg. S 153.*] 

5. Peocess (§ 150*) — Service— Publication— Mailing Notice— Pboof. 

Where an order for the publication of a summons In foreclosure pro- 
ceedings required the deposit of copies of the summons and complaint 
in the mail addressed to one of the défendants at hls known post of- 
fice address without the jurlsdiction forthwlth, and such requlrement 
was properly complied wlth, fallure to flle proof of the mailing of the 
notice dld not aflect the court's jurlsdiction, but could be supplled after 
judgment. 

[Ed. Note. — For other cases, see Process, Cent Dlg. § 163; Dec. Dig. 
§ 150.*] 

6. MoRTGAGES (§ 527*) — Foeeclosube— Sale— Effect. 

Where a mortgage foreclosure deeree directed a sale of the real es- 
tate to satisfy liens, and expressly barred and foreclosed E. and S. and 
ail persons clalming under them of any rlght, title, or Interest in the 
property, and by the sale the interest of S. was sold to M., and a cer- 
tlficate of purchase Issued to hlm by the marshal, such eertiflcate was 
sufflclent in ejectment to &how that S. had been divested of ail inter- 
est In the property, and hence if thereafter the marshal's deed was im- 
properly made to E., Instead of M., It was immaterial as to the Inter- 
est of S. 

[Ed. Note. — For other cases, see Mortgages, Dec. Dlg. § 527.*] 

•For other cases see same topic & i numbeb ia Dec. & Âm. Digs. 1907 ta date, & Rep'r Indexes 



VON ARX V. BOONE 613 

In Error to the District Court of the United States for Division No. 
1 of the District of Alaska. 

Ejectment by Victor Von Arx against A. J. Boone. Judgment for 
défendant, and plaintifï brings error. Affirmed. 

The parties hereto will be designated as tliey were in the comt below — 
plaiutitï and défendant. The philntiff brought ejeetineut against the défend- 
ant to reeover tiie possession of a parcel ot land on which was situate a 
building, the plalntlfC elalming to own the .same as against ail except the 
United States, and alleging his tltle to hâve been derlved froni one l'Mward 
Krlich. The défendant ansvvered, claimiiig to lie the owner of the property 
as against ail except the United States, and alleging that on Mareh 5, 1910, 
Edward Erlieh becanie the owner of the property by virtue of two deeds of 
conveyance from the TTi;lted States raarshal for the district of Alaska, Di- 
vision No. 1; that on March 9, 1910, sald marshal levled upon Erlich's right 
in sald property nnder writ of execntlon issued ont of the District Conrt 
for the District of Alaska, Division No. 1. in cause No. 667A, in which .T. 
M. Jenne was plaintlff, and Edward Erlieh, Alec Smallwood, and L. A. 
Slane were défendants; that thereafter sald property, with ail the right, 
title, and intcrest of Erlieh tlierein, was sold by sald marshal at public sale 
to the défendant ; that thereafter the marshal issued to the défendant a 
certiflcate of ijurchase of said property. 

The plaintiff offered in évidence a deed of hargain sale and quitclaim 
from Erlieh to Smallwood of February 1.3, 1905, in which the grantee as- 
sumed the payment of the notes and niortgages to Slane and .lenne here- 
inafter referred to, and certain other notes and mortgages, a deed from 
Smallwood, by his attorney in faet, to the plaintiff, of date .Tuly 18, 1910, 
and introduced évidence to show that in 190.^ and prior thereto Erlieh was 
in possession of the property and had improved the same. The défendant 
prodiiced in évidence a decree of the said District Court in cause fJGTA re- 
ferred to in the pleadings. foreclosing both a mortgage executed by Er- 
lieh to .Tenue of date November 2, 1902, for ,$l,O0O, and also a mortgage ex- 
ecuted by Erlieh to Slane of Jnly 2d for $4,000, and directing a sale of the 
property to pay a judgment in favor of .leune for $1,103.02, and a judg- 
ment in favor of Slane for *Fr>23.8.'î; second, a deed from the marshal to 
Erlieh of date Jlareh .5, 1910, reciting that on the judgment rendered in 
cause 6fl7A the marshal levled upon and sold the land on February 1, 1909, 
to one Meyers for $175, and that wlthin the tlme allowed by lavv to redeem 
Erlieh redeemed said property by paying the purchase priée and costs, and 
that. In conséquence of such rédemption, the marshal eonveyed to Erlieh ail 
the right, title, and interest in the said property which the défendants Er- 
lieh and Smallwood in cause No. C07A had upon the day of the sale. The 
défendant also produced in évidence a writ of exécution "issued in cause No. 
<)()7A dated Mareh S, 1910, reciting a judgment in favor of .Tenue and against 
Edward Erlieh for the sum of $1,003, a crédit thereon of ,S106.2ô, and di- 
recting that the reniainder of the judgment be paid out of the property of 
said Edward Erlieh, also a return upon said exécution, showing that on 
May 2, 1910, the property was purchased by the défendant in this action for 
the sum of $825. which sale was eonfirmed by the court, also a certiflcate 
of purchase by the marshal to the défendant herein. Upon the évidence, 
nnder the instruction of the court, the jury returued a verdict for the de- 
fendant, and judgment was thereon rendered. 

J. H. Cobb, for plaintiff in error. 

Z. R. Cheney, for défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). Error 
is assigned to the ruling of the court below that the proceedings in 
cause 667A were valid as against Smallwood, and that the decree there- 
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in àhd proceedings théreundbr divested Smallwood of title to the 
property in controversy. 

[1] As the plaintiff could recover in ejectment only iipon proof of 
title or right of possession in him, it was incumbent upon htm to show 
not ■ bnly that he received a conveyance f rom Smallwood, but that at 
the date of such conveyance Smallwood's interest in the property had 
not been. divested by the decree of foreclosure rendered against him 
on December 8, 1908, and the proceedings following thereupon. 

[2] It is contended that the decree was rendered without jurisdiction 
of the défendant Smallyood, in that first, the published summons was 
fatally defective ; and, second, there was no proof before the court of 
the mailing of a copy of the summons and the complaint to said défend- 
ant. It is said that the published summons did not comply with the 
statute, in that it dîd not state the time when the défendant was re- 
quired to appear. The judgment roU in the foreclosure sviit shows 
that Smallwood was a nonresident of Alaska, and that upon an afïi- 
davit stating that fact and naming the place of bis résidence substi- 
tuted service was directed to be made upon him. The order of pub- 
lication was dated April 23, 1908, and it directed that the summons 
be published in a designated weekly newspaper once each week for a 
period of six weeks, and' that the plaintiff 's attorneys mail a copy of 
the summons and complaint to Smallwood at bis place of résidence in 
British Columbia "forthwith." The publisher of the paper made affî- 
davit oh July 1, 1908, that the summons had been published weekly 
for seven consécutive weeks, the first publication being on May 2d, 
and the last on June 13th. There was no other proof of service, and 
there was no proof before the court on December 8, 1908, when the 
decree of foreclosure was entered that a copy of the summons and 
complaint had been mailed to the défendant Smallwood. It is claimed 
that the summons so published was void for failure to state the time 
within which the défendant was required to answer the complaint. 
The summons as published required the défendant Smallwood to ap- 
pear "within 30 days after the completion of the period of publication 
of this summons," and it was dated April 25, 1908. Below the sig- 
nature of the attorney for the plaintiff it contained thèse words : 
"First pub May 2, 1908 Last pub June 13, 1908." Wliere a collatéral 
attack is made upon a judgment, as in the présent case, it should be 
held that ail the words of the published summons, no matter where 
their location, should be taken into considération in deciding whether 
the défendant was sufficiently advised of the things made essential by 
the statute, and we hold that the words in the published summons ap- 
pearing below the signature of the attorney should be taken as part 
thereof . When so taken, there can be no question that the défendant 
was advised thereby of the date of the last publication of the summons, 
and, knowing that date, he knew, of course, from the express words 
of the summons the date at which he was required to appear and an- 
swer. It is argued that, as the words showing the date of the first 
and the last publication follow thé signature of the attorney for the 
plaintiff, there is nothing to show that they were authorized by the 
plaintiff, and that for aught that appears to the contrary they may 
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have been placée! there by the printer. But we do not consider the 
position of those words important. 

[3] They were there as a part of the published notice. It must 
be presiimed tbat they were there by authority. The défendant could 
not have read tlie summons without seeing them. WilHams v. Pit- 
tock, 35 Wash. 271, 77 Pac. 385; Shinn v. Cummins, 65 Cal. 97, 3 
Pac. 133. 

[4] It is well established that, where the published notice contains 
ail that the statute requires that it shall contain, mère formai defects 
not calculated to mislead will not prevent the attaching of jurisdiction. 
Lane v. Innés, 43 Minn. 137, 45 N. W. 4; Blair v. Wolf, 72 lowa, 
246, 33 N. W. 669 ; Clark et al. v. Marfield, 77 111. 258 ; Hibernia 
Sav. & L. Soc. V. Matthai. 116 Cal. 424, 48 Pac. 370; Cunningham v. 
Spokane Hydr. Min. Co., 20 Wash. 450, 55 Pac. 756, 72 Am. St. Rep. 
113; National Ins. Co. v. Chamber of Commerce, 69 111. 22; Frisk 
et al. V. Reigelman, 75 Wis. 499, 508, 43 N. W. 1117, 44 N. W. 766, 
17 Am. St. Rep. 198; Moore v. Horn & Bouldin, 5 Ala. 234. 

[5] The contention that the decree of foreclosure is void for want 
of jurisdiction as to the defendiant Smallwood for failure of proof 
that copies of the complaint and summons were mailed to him as or- 
dered by the court cannot be sustained. The record shows that on 
April 28, 1910, the affidavit of the attorney for the plaintiff in that 
cause was filed, in which he made oath to the fact that on April 25, 
1908, he deposited in the post office at Juneau copies of those papers 
addressed to Smallwood at the place in British Columbia where the 
affidavit for publication of summons stated his résidence to be. This 
proof was furnished and filed a year and four montlis after the date 
of the decree, but nearly three months before the plaintiiï herein ob- 
tained his deed from Smallwood. There can be no doubt of the 
court's authority to direct the filing of such proof of service after the 
decree and after the foreclosure sale made thereunder. When service 
has in fact been made, so as to give a court jurisdiction, but the proof 
thereof is defective, or altogether lacking, the defect may be remedied 
or the proof supplied after judgment. It is the service, and not the 
proof thereof, that gives the court jurisdiction. This proposition is 
not only sustained by the courts of Oregon, from which state the 
statutes of Alaska governing the procédure hère in question were 
adopted (Rickards v. Ladd, 6 Sawy. 40, Fed. Cas. No. 11,804; Weaver 
V. Southern Oregon Co., 30 Or. 348, 48 Pac. 171 ; Ranch v. Werley 
[C. C] 152 Fed. 509), but it seems to be generally recognized by 
the courts of other states (Hibernia Savings & Loan Soc. v. Matthai, 
116 Cal. 424, 48 Pac. 370; Cunningham v. Spokane Hvdr. Min. Co., 
20 Wash. 450, 55 Pac. 756, 72 Am. St. Rep. 113; National Ins. Co. 
V. Chamber of Commerce, 69 111. 22; Frisk et al. v. Reigelman, 75 
Wis. 499, 508, 43 N. W. 1117, 44 N. W. 766, 17 Am. St. Rep. 198; 
Moore v. Horn & Bouldin, 5 Ala. 234 ; Fawcett v. Vary et al., 59 N. 
Y. 597; Burr v. Seymour, 43 Minn. 401, 45 N. W. 715, 19 Am. St. 
Rep. 245 ; Seeley v. Taylor, 17 Colo. 70, 28 Pac. 461, 723). 

[6] It is argued that, even conceding the decree of foreclosure to 
be valid, the proceedings had thereunder did not divest the title of 
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Smallwood, and it is asserted that, the exécution having been directed 
solely against Erlich, the sale theieunder in no manner afïected Small- 
woodi's interest. There is no basis for this contention in the record. 
The decree directed the sale of the real estate to satisfy the liens, and 
expressly barred and foreclosed Erlich and Smallwood and ail per- 
sons claiming under them of any right, title, or interest in the prop- 
erty. There was no separate exécution thereunder against Erlich un- 
til more than a year after the foreclosure sale. The marshal pro- 
ceeded under the "order of sale andi exécution" as provided in the de- 
cree. We are not called upon to décide whether Erlich had the right 
to redeem the property after the sale to Meyers, or what may hâve been 
the eflfect of the rédemption. By the foreclosure sale Smallwood's in- 
terest was sold to Meyers, and, if there was no valid rédemption, the 
certificate of purchase which Meyers received from the marshal was 
sufScient évidence in the action of ejectment to show that Smallwood 
had been divested of his interest (Snavely v. Wagner, 3 Pa. 275, 45 
Am. Dec. 640; Lee v. Bishop, 89 N. C. 256), and, if thereafter the 
marshal's deed was improperly made to ErHch, instead of to Meyers, 
it is immaterial hère. 
The judgment is affirmed. 



MITCHELL STOREBUILDING CO. v. CARROLL, 
(Circuit Court of Appeals, Slxth Circuit. February 13, 1912.) 

No. 2,161. 

1. BANKBUPTCY (§ 214*)— ASSETS OWNBRSHIP CONTEST — WAIVEB. 

Where the assets of a lessee corporation were taken possession' of by 
tbe bankruptcy court as a part of the bankrupt's estate, and the land- 
lord applled In the bankruptcy proceedlngs for an order Impounding a 
portion of such assets to satisfy Its claim arlslng out of the lease, the 
landlord thereby walved Its right to object that the assets of the tenant 
so taken were not properly In the possession of the trustée In bankruptcy. 

[Ed. Note.— For other cases, see Bankruptcj', Cent. Dig. §§ 324r-327; 
Dec. Dlg. § 214.*] 

2. Bankruptcy (| 391*) — Pkoceedings in State Couet — Injunction — Ju- 

BISDICTION. 

Property of the D. Company having been taken possession of by a 
bankrupt's trustée as belonglng to the banlcrupt, petitioner, claiming cer- 
tain rights as landlord under a lease to the D, Company, Instltuted pro- 
ceedlngs in the state court for the liquidation of Its claim to which the 
bankrupt's trustée was not a party. Petitioner thereafter applled to the 
bankruptcy court that a portion of the assets of the D. Company be 
impounded to satisfy any claim that it mlght succeed in establlshlng in 
the State court, whereupon the trustée applled to enjoin the further 
proseeution of petitloner's claim In the state court, where petitioner was 
about to obtaln judgment by default. Held that, since the proseeution 
of the petitloner's action in thé state court mlght interfère wlth and de- 
lay the settlement oî the bankrupt's estate, and the bankruptcy court 
having obtalned jurisdlctlon ôf petitioner by its application to impound, 
and having ample jurisd'ictlon to détermine hlg claim, an Injunctlon 
against a further proseeution pf the proceedlngs in the state court was 

•For other cases seé same topic '&. S ndmbbb In Dec. & Am. Dlga. 1907 to date, & Rep'r laflexea 
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properlv allowed tmder Bankruptcy Aet July 1, 1898, c. 541, § 2, 30 
Stat. 545 (U. S. Comp. St. 1901, p. 3420), providiiig that courts of bank- 
ruptcy liave juri.sdlc-tiou in law aud equity to eiiable tbem to exercise 
original jurisdietlon In bankruptcy proceedings, to niake such orders, is- 
sue sucb process, and enter such judgments in addition to those specifi- 
cally provided for as may be necessary to enforce tbe provisions of the 
act. ■- 

[Ed. Xote. — For other cases, see Bankruptcy, Dec. Dig. § 391.*] 

Appeal from the District Court of the United States for the West- 
ern Divisiori of the Southern District of Ohio. 

In the matter of bankruptcy proceedings of the Herman Keck 
Manufacturing Company. A pétition of the Mitchell Storebuilding 
Company was filed for an order requiring the trustée, R. De V. Car- 
roll, to set aside $6,500 from the assets of the Duhme Jewelry Com- 
pany, out of which to pay an unliquidated claim under a lease to that 
Company, the assets of which belong to the bankrupt. The petitioner 
having been made a party to the bankruptcy proceedings, the trustée 
prayed an injunction restraining it from prosecuting its suit in a state 
court on the lease pending the settlement of the bankrupt's estate. 
From an order allowing a temporary injunction, petitioner appeals. 
Affirmed. 

February, 1909, an involuntary pétition in bankruptcy was flled in the 
District Court for the Southern District of Ohio against the Herman Keck 
Manufacturing Company, a corporation, and at the same tlme a recelver was 
asked by the petitionlng ereditors of the alleged bankrupt for the property 
and assets of the Duhme Jewelry Company, a corporation, on the ground that 
the latter company was a mère department and adjunet of the ICeek Com- 
pany ; ail of its capital stock being owned by the alleged bankrupt, and its 
otflcers and directors belng the same persons who were otBcers and directors 
in the same capaeity for the Keck Company. 

A receiver was appolnted under thèse circumstances for the Duhme Com- 
pany, which was admittedly solvent. Subsequently the Keck Company was 
adjudicated a bankrupt, and a trustée was appointed. 

After a hearing upon an issue raised by appropriate pleadings. the court, 
June 2, lOlOj found that "ail of the property and assets of the Duhme Jewel- 
ry Company * * * ^as the property of the bankrupt * * » and is 
now the property of and belongs to * * * the trustée in bankruptcy of 
the Herman Keck Manufacturing Company," and it was ordered that the 
"receiver of the property and estate of the Duhme Jewelry Company forth- 
with turn over" to the trustée in bankruptcy of the bankrupt "ail of the 
property and assets ineluding cash now in his hands as such recelver, and 
that he keep an account thereof seiiarate and distinct from his account of 
the balance of the property of sald bankrupt." 

The Duhme Company had occupied premises rented from the Mitchell Store- 
building Company, the appellânt, a corporation, under a lease to expire De- 
cemher 31, 1910. June 30, 1910, by order of the court, the trustée having 
theretofore converted the property of the Duhme Company into money under 
the order just referred to, this lease was abandoned ; ail the rental therefor 
to that time having been paid. 

In October, 1910, the lessor, the appellânt, brought an action in the court 
of common pleas of Hamilton county, Ohio, against the Duhme Jewelry Com- 
pany, and no other défendant, in two causes of action, to recover damages 
for altération and waste in the premises and for loss of rentals occasioned 
by the abandonment of the lease, and at the same time the appellânt applied 
to the District Court In the bankruptcy proceeding setting forth the fact that 
It had brought an action in the state court against the Duhme Jewelry Com- 

•For otber cases see sam? tapie & { ndmsek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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pany and asking "for an order directing the trustée of tlie Keck Manufactur- 
ing Company, bankrupt, to withhold from the distribution of the assets of 
the Buhme Jewelry Company the sum of $6,500 untll final judgment is ren- 
derèd Ih sald suit." An order to this efCect was issued by the référée, but 
Bubsequently, on motion of the trustée, it was vaeated; the Mitchell Store- 
buUdlng Company, appellant hereln, appearlng agaln before the référée In 
the bankruptcy proceedlng wlth a motion to strike from the files the trus- 
tee's motion to vacatè the aforesaid order of Impoundlug. From the ac- 
tion of the référée In vacatlng the order of tmpoundlng, the appellant Is pros- 
eoutlng revlevv In the District Court. 

Thereupon the trustée appHed by pétition to the référée for an order mak- 
ing the Mitchell Storebullding Company a party to the bankruptcy proceed- 
lng. The ground of thls pétition was that the suit of the Mitchell Store- 
building Company in the state court was a cloud upon the tltle and pos- 
session of the trustée of the assets of the Duhme Company and a hlndrance 
to the speedy settlement of the bankrupt's estate, and that it was neeessary 
for speedy and proper distribution of the assets of the estate to make the 
Mitchell Storebullding Company a party to the bankruptcy proeeedings. An 
order as petitloned for was entered and a subpœna Issued and served uixjn 
the Mitchell Company and returned. 

Thereupon the trustée prayed an injunction from the District Court re- 
straining the appellant from prosecuting its suit in the state court pendlng 
the settlement of the bankrupt's estate; the Mitchell Company at that time 
threàtening to take a judgment in the state court by default. To this ap- 
plication, and apparently in response to the subpœna, for it nowh&re ob- 
jected to the attempt to make it a party to the bankruptcy proeeedings, the 
appellant appeared, and from an order granted theréin allowing a temporary 
Injunction this appeal is prosecuted. At no time bas the trustée In bank- 
ruptcy been made a party to the proeeedings in the state court. 

P. L,. Mitchell and W. A. De Camp (De Camp & Sutphin, on the 
brief), for appellant, 

J. L. Lackner and J. S. Graydon (Lawrence Maxwell, of counsel), 
for appellee. 

Before WARRINGTON and KNAPPEN, Circuit Judges, and 
KILLITS, ' District Judge. 

KILLITS, District Judge (after stating the facts as above). [1] 
We begin the considération of the proposition raised by the appeal 
with the assumption that the assets of the Duhme Jewelry Company 
are properly in the hands of the trustée in bankruptcy by virtue of 
the order of the District Court issued before the commencement of 
appellânt's, action in the state court. Were we inclined to question 
the right of the District Court to so dispose of the Duhme property, 
which we haye not considered, that issue is not' before us in any form 
and cannot be raised by appellant. It reçognized the matter as closed 
when it voluntarily came into the District Court to ask that it might 
hâve sufficient of the assets so acqùired by the court of bankruptcy 
impounded to meet its anticipated judgment. 

The record afïords the Mitchell Storebullding Company no oppor- 
tunity to controvert that, at the time it was enjoined, the res out of 
which it rnight ask for payment of any valid clâim against the Duhme 
Company was properly in the possession of the trustée in bankruptcy. 
The Suprême Court, in Whitney v. Wenman, 198 U. S. 539, 552, 25 
Sup. Ct. 778, 781 (49 L. Ed. 1157), say:. 

"We thlnk the resuit of thèse cases is, in view pf the broad powers con- 
ferred in section 2 of the bankrupt act, authorlzing the bankruptcy court to 
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cause, the esta te of the bankrnpt to be coUected. reduced to money, and dls- 
trtbuted, and to détermine controversies In relation tliereto, and bring in and 
substitute additional parties when necessary for the complète détermination 
of a matter in controversy, that -wlien the property bas become subject to 
the jurisdiction of the bankruptcy court as that of the bankrupt, whether 
held by him or for him, Jurisdiction exists to détermine controversies in re- 
lation to the disposition of the same and the extent or character o£ liens 
thereon or rights therein." 

[2] The question, then, before us is whether the record suggests 
the existence of a controversy which may relate to the disposition of 
property in the custody of the bankruptcy court as belonging to the 
bankrupt's estate. It is conceded that the surplus of the Duhme as- 
sets above the indebtedness of this solvent corporation goes to swell the 
fund for distribution to the creditors of the Keck Company, and are 
to be distributed in the final settlement of the bankrupt's estate. The 
situation, then, invites considération of section 2 of the bankruptcy 
act, as amended by Act Feb. 5, 1903, c. 487, 32 Stat. 797 (U. S. Comp. 
St. Supp. 1909, p 1308), providing: 

"ïhat the courts iî bankruptcy * * * are hereby invcsted ♦ * * 
wlth such jurisdiction In law and in equity as will enable them to exercise 
original jurisdiction in bankrui^tcy proceedings * • * (ig) make such or- 
ders, issue such process and enter such judgments in addition to those specifi- 
cally provided for as may be necessary for the enforcement of the provisions 
of this act." 

On behalf of the appellant it is contended that the facts cannot be 
brought within this provision, and that the progress of its case to 
judgment in the state court cannot in any way interfère with the set- 
tlement of the bankrupt's estate. . In attempting to meet this conten- 
tion of the appellant, the fact must not be overlooked that the Mitchell 
Storebuilding Company was about to take a judgment by default, and 
that the injunction does nothing more than to prevent a judgment 
in the state court until the termination of the bankruptcy proceeding. 
The writ does not attempt to enjoin the final prosecution of the claim 
in the state, court, and the inquiry is, then: What would hâve been 
the efïect had the writ not been issued and a default judgment had 
been permitted to the appellant? Unquestionably, under thèse cir- 
cumstances, the appellant might présent a liquidated claim for the 
amçunt of its judgment and costs to the référée, who, in such event, 
would be compelled to meet the question of its allowance or rejection. 
It seems to us that the statement of this fact détermines this appeal. 
It is obvious that the amoiunt and extent of such possible judgment 
was of interest to the trustée representing the creditors, bécàuse it 
would affect the amount of the Dtihme assets available to the payment 
of the claims of creditors of the bankrupt. 

At the time the injunction was sought, the alternatives then before 
the trustée were: To suffer a suit in which he was not a party to 
détermine in some measure the amount available to him ,to dis.tribute 
to creditors, or to go into the state court and litigate with the appel- 
lant the amount and validity of its unliquidated claim that he might 
protect moneys in his hands as assets of his bankrupt. Plainly, the 
trustée could not be sufïered to abdicate his right as a représentative 
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of the creditoirs to contest this claim, and to pemiit him to become 
a party to thé action in, the state court not only would be to compel 
the settlement of the bankrupt's estate to endure such delays as were 
incident to the statè practice, but would be also to reverse the prec- 
edence which the bankhiptcy courts, respecting matters within their 
jurisdictiôn, bave over the statë courts. We see in the proposition 
before us a common example of situations which that portion of the 
act quoted was designed to affect. This provision must be given a 
free interprétation as conveying "broad powers" upon the bankruptc}^ 
court "to cause the icstate of the bankrupt to be coUected, reduced 
to money and distributed and to détermine otherwise in relation there- 
to, and bring in and substitute additional parties when necessary for 
the complète détermination of a matter in controversy ,• that when 
the property bas become subject to the jurisdictiôn of the bankruptcy 
court as that of the bankrupt, whether held by him or for him, ju- 
risdictiôn exists to détermine controversies in relation to the disposi- 
tion of the same and the extent and character of liens thereon or 
rights therein." Whitney y. Wenman, 198 U. S. 539, 552, 25 Sup. 
Ct. 778, 781 (49 h. Ed. 1157); Murphy v. John Hofman Co., 211 
U. S. 562, 29 Sup. Ct. 154, 53 L. Ed. 327; In re McMahon, 147 Fed. 
684, 77 C. C. A. 668. 

This proposition is neither peculiar to the bankruptcy practice nor 
dépendent altogether upon the provisions of the bankruptcy act quoted 
above. 

"When a court of compétent jurisdictiôn bas, by approprlate proceedlngs, 
taken property Into Its possession through Its officers, the property Is thereby 
wlthdrawn from the jurisdictiôn of air other courts. The latter courts, 
thoûgh 6i concurrent jurisdictiôn, are without power to render any judgment 
which invades or disturbs the possession of the property whlle it is In the 
custody of the court which has seized it. For the purpose of avolding in- 
justice which otherwise might resuit, a court durlng continuance of its pos- 
session has, as Incident thereto and as ftncillary to the suit in which the 
possession was acquired, jurisdictiôn to hear and détermine ail questions 
respecting the title, the possession, or the control of the property. In the 
courts of the United States this incidental and anclUary jurisdictiôn exists, 
althongh in the subordînate suit there iiS no jurisdictiôn arising out of di- 
versity of cltizenshlp or the nature of the controversy. Those prlnciples are 
of gênerai application and not peculiar to the relations of the courts of the 
United States to the courts of the states ; they are, however, of «spécial 
importance wlth respect to the relations of those courts, which exercise in- 
dependent jurisdictiôn in the same territoiy, often over the same property, 
persons, and controversies ; they are not based upon any supposed superi- 
ority of one court over the others, but serve to prevent a conflict over the 
possession of property, which would be unseemly and subversive of Justice." 
Wabash Kailroad Co. v. Adelbert Collège, 208 U. S. 38, 54, 28 Sup. Ct. 182, 
187 (52 L. Ed. 379). 

The inquiry, then, is whether a default judgment or a contest in 
the State court might hâve disturbed "the possession of the property 
while it is in the custody of the court which has seized it" ; that is, the 
bankruptcy court. Independent of the suggestion which we hâve made 
above on this subject, appellant answered the question for itself when 
it entered the bankruptcy court for the purpose of having impounded 
the f und. That action not only evinced an ambition to participate in 
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that fund, but it was of such a character as to suggest to a discreet 
trustée and a careful court the inadvisability of distributing the assets 
of the estate until it were seen that the trustée, as the représentative 
of the Keck creditors, was protected. This, at least, involved delay 
in the settlement of the bankrupt's estate ; wheref ore the embarrass- 
ment due to the unrestrained or contested proceedings in the state 
court is obvions. 

AppeUant seems not to question that it is a party to the bankruptcy 
proceeding, which relation was efïected, if not by its voluntary ap- 
pearance with its motion to impound, certainly by its subséquent ap- 
pearance to resist the appHcation for a temporary injunction after a 
subpœna on it had by order of the référée been served on it upon 
application of the trustée to make it a party. 

The right to make it a party would seem clear under section 2 (6), 
wherein authority is given to the court to "bring in and substitute ad- 
ditional persons or parties in proceedings in bankruptcy when neces- 
sary for the complète détermination of a matter in controversy." As- 
suming, as we must, for the purposes of this case, that the adjudica- 
tion of the District Court was correct in holding the Duhme Com- 
pany to be merely an adjunct of the' Keck Company and the Duhme 
Company's property to be subject to administration as part of the as- 
sets of the Keck Company, we find the appellant without protest sub- 
mitting to a jurisdiction which had full power to liquidate its claim 
against the fund in the possession of the trustée. Its two rights of 
action would inanif estly be urged to be within the description of prov- 
able claims against the bankrupt under section 63a, and therefore 
protected by the provisions of section 63b that: 

"Unllquidated claims against the bankrupt may pursuant to application to 
the court be llquidated In such manner as it shall direct and may thereafter 
be proved and allowed against hls estate." 

That this language suffices to afford to appellant, on application to 
the court, an opportunity for the liquidation of its claim in a plenary 
action, seems to be clear. 

So long, therefore, as appellant stood in a position to demand sat- 
isfaction of its claim against the Duhme Company out of the moneys 
in the hands of the trustée, the threatened default judgment would 
be an interférence with the proper administration of the bankruptcy 
estate. 

We think this temporary injunction, if not the response to a plain 
duty, was clearly in the exercise of a sound discrétion resting in the 
District Court. Buffington v. Harvey, 95 U. S. 99, 24 L. Ed. 381 ; 
City of Shelbyville v. Glover, 184 Fed. 234, 238, 106 C. C. A. 376 
(C. C. A. 6th Cir.). 

The order appealed from will be affirmed. 
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' ' BROWN T. DETEOIT TRUST CO. 

(Circuit, Court of Appeals, Slxth dlrcult. February 13, 1912.) 
No. 2,162. 

1. Bankbuptct (§ 440*) — Oontempt Pboceedings— Review. 

An order declaring défendant in contempt for f allure to oomply with a 
referee's order requlring the surrender of certain rooms in a liotel to 
the trustée in bankruptcy of the hôtel company, and Imposing a fine pay- 
able to the United States, as a punishment and not as compensation 
to the trustée for damages, was in effect a crlminal Judgment, and there- 
fore revlewable by writ of error as distinguished f rom a pétition for 
revision. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. § 915; Dec. 
'Dlg.i440.*] 

2. CoNTRACis (§ 105*) — Illégal Considération— Liqtjoe License. 

Where défendant had a license to sell liquor in a hôtel operated by a 
bankrupt 'hôtel company, a contract between défendant and the bank- 
rupt's recelver that défendant should be permitted to remain in posses- 
sion of a suite of rooms in the hptel in considération of the recelvev's 
use of the liquor license was Invalid as based on an illégal considération. 

[Ed., Note. — ^For other cases, see Contracts, Dec. Dlg. § 105.*] 

3. IiANDLOBD AND TENANT (§§ 118, 119*) — ÏBNANOY AT WiLL OB BY SlTFFEK- 

ANCE. . , , ■ 

A hotèl Company became a bankrupt July 19, 1910. A recelver hav- 
Ing been appointed on the 20th, he iUegally agreéd with défendant, who 
owned a license to sell liquor in the hôtel, that he mlght continue to 
occiupy his suite in considération of the receiver's bénéficiai use of the 
liquor Ucensç. A trustée \yas appointed September 8th, but no recelpt 
for the building was glven by hlm ûntll September 233. On Oetober ^th 
the trustée clalmed rent from défendant, and, he refuslng to pay, pro- 
ceedlngs were instltuted toeompel a surrender a£ the suite, and to re- 
cover a rental value fhereof. Held, that the refçree's finding that the 
trustee's 'delay in prpcee(ilng to termlnâte defett^ant's possession was In- 
sufflclent tb cbnstltute a tènaney at wlU or by .suffèrance, reqûirlng a 
three months' notice to qult under the Mlchlgan làw, was supported by 
, the évidence. ' < , , ' 

[Ejd. Note. — For other cases, see Landlord and Tenant, Cent. Dig. |§ 
402-415, 428-431 ; Dec. Dlg. §§ 118, 119.*] 

4. Bankbuptct (| 229*) — ^Appeal — Oontempt — ^Payment of Fine. 

Whete défendant pald the fine assessed In bankruptcy proceedlngs for 
. crlminal contempt, such paymènt could not be regarded as so far volun- 
:! tary as to preclude detendant's rlght to review the legality of his convlc- 
. htlon for the contempt», 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 229.* 
■ > Appeal and review ta bankruptcy cases, see note to In re Eggert, 
;\'_^ C'C. À.9.1 

S.Bankruptot (§ 229*) — Contempt Pboceedinq — Appeal. 
, V An order requlring défendant to Vacate à suite of rooms In a hôtel 
■allowed hlm three days In whleh to màke payment of requlred rent Or 
vacate. Before the expiration of such period, he took proceedlngs to 
review the referee's order tjj; surrender. Held, that the proeeedings for 
review suspended the opèratloii of the referee's order, and that a judg- 
ment Imposing a fine ou défendant for contempt In falllug to comply 
therewith was erroneous. 
[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 385; Dec. 
Dig. § 229.*] 

•For other cases see aame toplo & § number In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Appeal from and in Error to the District Court of the United 
States for the Eastern District of Michigan. 

In the matter of bankruptcy proceedings of the Brown Hôtel Com- 
pany. Proceeding by the Détroit Trust Company as trustée against 
Jérôme A. Brown to compel a surrender of certain rooms in a hôtel 
occupied by défendant, and to punish him for contempt for refusai 
to surrender the same. From the judgment Brown appeals, and brings 
error. Order requiring surrender affirmed and order adjudging de- 
fendant guilty of contempt reversed. 

J. G. . McHenry, for appellant. 
W. L. January, for appellee. 

Before WARRINGTON and KNAPPEN, Circuit Judges, and 
SATER, District Judge. 

KNAPPEN, Circuit Judge. In the matter of the Brown Hôtel 
Company, bankrupt, the référée made an order November 15, 1910, 
requiring Brown, who was président of the bankrupt company, to 
either vacate and surrender to the trustée "forthwith and within three 
days after service of a copy of this order upon him," a certain suite 
of rooms in the building belonging to the bankrupt estate, or to pay 
rent therefor at the rate of $100 per month from September 8th 
next preceding. The référée also recommended that, if the order re- 
ferred to was not complied with, Brown be punished for contempt. 
On November 18th Brown filed pétition for review of this order. 
The proceedings were duly certified to the district judge. On Janu- 
ary 12, 1911, the latter made an order overruling Brown's exceptions 
to the referee's order; also adjudging Brown guilty of contempt in 
refusing to comply with it, and decreeing that "he pay to the United 
States a fine of $200 and the costs of thèse proceedings, and that he 
stand committed to the custody of the marshal of this court until 
said fine and costs shall hâve been paid." 

Both appeal and writ of error to this court were allowed. The 
trustée moved to dismiss both the appeal and the writ, the déter- 
mination of the motion being postponed until hearing upon the mer- 
its. Brown later filed pétition for revision under section 24b of the 
bankrupt act (Act July 1, 1898, c. 541, 30 Stat. 553 [U. S. Comp. 
St. 1901, p. 3432]), but no orders hâve been made or proceedings had 
thereunder. 

[1] So far as concerns the order declaring the contempt and ad- 
judging the punishment, we think writ of error the proper method of 
review. The fine was required to be paid to the United States as a 
punishment, and not as compensation to the opposite party for his 
damages. Compliance with the. order for a surrender of the prem- 
ises would not relieve from payment of the fine. The order, both for 
surrender of possession and payment of fine, was final. The order 
of punishment was in éfïect a criminal judgment, and so reviewable 
hère by writ of error. Bessette v. W. B. Conkey Co., 194 U. S. 324, 
338, 24 Sup. Ct. 665, 48 L. Ed. 997; Doyle v. London Guaranty, 
etc., Co., 204 U. S. 599, 605, 27 Sup. Ct. 313, 51 D. Ed.. 641. See, 
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also, Bullôck Elec. & Mfg. Co. v. Westinghouse Co. (C. C. A. 6) 129 
Fed. 105, 63 C. C. A. 607; Clay v. Waters (C. C. A. 8) 178 Fed. 
385, 101 C. C. A., 645 ; In re Grove (C. C. A. 3) 180 Fed. 62, 103 C. 
G: A. 416. 

The trustée contends that the order for surrender of possession was 
made in a proceeding in bankruptcy, and not in a controversy arising 
under the àct, and that, therefore, review cannot be had by appeal 
or writ of errer under section 24a, but only by pétition to revise un- 
der 24b. In the view we take of the merits of this feature of the 
order, it is unnecessary to décide the question of remedy referred to. 
We think the district judge rightly refused to interfère with the ref- 
eree's order. At the time of the bankruptcy, Brown was occupying 
a suite of rooms by virtue of his employment by the hôtel company, 
and as part of his compensation therefor. Bankruptcy occurred July 
19, 1910, and after this date no services were rendered by Brown to 
the bankrupt company. The receiver was appointed July 20th, the 
trustée waS appointed September 8th, but final receipt was not given 
by the latter for the building until September 23d or 24th. Brown 
had a license to sell liquor upon the premises, and the receiver per- 
mitted Brown to occupy the suite in considération of the bénéficiai 
use by the receiver of the liquor license. No such agreement was 
made with the trustée. The latter, on October 20th, rendered Brown 
a bill for rent claimed to be due, and, on Brown's demanding an 
itemized statement, one was rendered October 21st, claiming rent from 
July 20th, and without crédit on account of the license feature. 
Brown contended before the référée that he had become a tenant at 
will or by sufferance, and so under the Michigan law was entitled to 
three months' notice to qùit, and this was the substantial controversy 
before the référée. Such tenancy, if it existed, would, under the 
Michigan law, require a three months' notice for its termination. 

It is unnecessary to détermine whether the relation of landlord and 
tenant existed as between Brown and the hôtel company. We un- 
derstand no claim to be made that a tenancy at will or by sufferance 
was created, unless by the act of the receiver or the trustée or both. 
Brown claims his case is brought within School District v. Batsche, 
106 Mich. 330, 64 N. W. 196, 29 L. R. A. 576, where it is said that: 

"The rvile Is that the person In possession of land lawfully, who holds over 
without right, becomes a tenant at sufferance, if the owner suffers him to 
remain in possession a sufflelent length of tlme to imply an intentional ac- 
quiescence in the occupancy, and it is not necessary that the previous hold- 
ing be that of a tenant. An express consent to occupancy is not necessary 
to create such a tenancy." 

In that case there was quoted with approval the statement in Ker- 
rains v. People, 60. N. Y. 221, 19 Am. Rep. 158, that: 

"In order to hâve the effect to create a tenancy by sufferance, the occu- 
pancy must be sufficiently long to warrant an inference of consent to a dif- 
férent holding; but we are aware of no case vvhich fixes the précise tlme 
within which such consent may be Inferred." 

[2] The référée rightly held that the arrangement between Brown 
and the receiver was founded upon an unlawful considération, and 
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therefore void. This proposition of law does not seem to be dis- 
puted. 

[3] The objection that there was no évidence to sustain the finding 
of fflct falls because the fact was so alleged in the answer to the 
trustee's pétition to require surrender, which answer may be taken 
as an admission. The référée held, however, that such arrangement 
"estabhshes as a matter of law the claim and right under which 
Brown remained in possession up to September 8th, and that time 
cannot be computed to establish a tenancy at will or by sufiferance." 
We think this holding correct, both for the reason stated by the 
référée and because of the temporary nature of the receiver's posses- 
sion and authority. The référée concluded that: 

The "delay of the trustée from September 8tb, when It quallfied, or from 
September 21st, when It was given full possession of the Charlevoix Hôtel, 
was not such a delay as to create a tenancy at will or by sufferanee, if any 
such tenancy could be created at ail by the trustée, and which is doubtful." 

We cannot say that this conclusion of fact is not supported by the 
évidence. No claim is made of a continued occupancy under alleged 
authority of a lease from the hôtel company, nor of a holding from 
month to month by agreement with the trustée. It is apparent that 
previous to the commencement of proceedings to remove Brown from 
the suite the real controversy was over his right to set off the béné- 
ficiai use of the liquor license against the rental charged. The con- 
clusion reached upon this branch of the case makes it unnecessary 
to consider the effect of the pétition to revise, or to take that pro- 
ceeding into account. 

[4] But, while the district judge rightly refused to disturb the ref- 
eree's order requiring surrender of the premises, the question remains 
whether the order adjudging Brown guilty of contempt, and inflicting 
punishment for not complying with the order of surrender, was au- 
thorized. By the certificate of the clerk of the District Court filed 
in this court on the hearing it appears that Brown "paid into court" 
the fine in question on the day it was imposed, and that the fine was 
on the same day "deposited to the crédit of the Treasurer of the 
United States." Brown asks that the fine "be remitted" upon a re- 
versai of the contempt order. The payment of the fine raises the 
question (although the point is not made by défendant in error) 
whether the right of review bas thereby been waived, or a moot ques- 
tion created. There are décisions under which both questions would 
be answered in the affirmative. Many of the décisions sustaining 
waiver are based upon the theory of voluntary payment. The circum- 
stances of the payment in question hère do not appear. It is the 
gênerai rule that: 

"Where a judsment appealed from cannot be affected by the décision of 
the appellate court, the case beconies a moot one, and the appeal should be 
dismissed." United States v. Evans, 213 U. S. 297, 29 Sup. Ct. 507, 53 L. 
Ed. 803 ; Meyers v. Cheesnian (C. C. A. 6) 174 Fed. 783, 98 C. C. A. 491. See, 
also, fiucks Stove, etc., Co. v. Amer. Fédération of Labor, 219 U. S. 581, 31 
Sup. Ct. 472, 55 L. Ed. 345. 

193 F.— 40 
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is ît clear, however, that the judgment in question cannot be af- 
fectée! by its reversai hère? In Barthelemey v. People, 2 Hill (N. 
Y.) 248, it was heldthat: 

The "payment or satisfaction of an erroneous judgment agaiust a party 
can nevér be allowed as a bar to a writ of error, even in a case where we 
must see that no restitution can follow the reversai as a légal conséquence, 
Alla no costs be recovered. An erroneous judgment against him is an injury 
per se, from which the law will intend that he is or will be damnifled by 
its contlnuing against him unreversed." 

In Commonwealth v. Fleckner, 167 Mass. 13, 44 N. E. 1053, Mr. 
Justice Holmes, in; construing a statute providing that the allowing of 
exceptions should not stay exécution or sentence, in the absence of 
judicial certiiicate of reasonable doubt whether the judgment should 
stand, said : 

"We should be slow to suppose that the Législature meant to take away 
the rlght to undo the disgrâce and légal discrédit of a conviction * * * 
merely because a wrongfuUy convicted person has paid his flne or served 
bis term. The faet that no indemnity is provided by this act is far from 
enoBgh.to Jeàd us to that conclusion. Of course, the payment of the flne in 
accordançe wlth the sentence vras not a consent to the sentence, but a pay- 
ment nnder duress." 

In United States v. Rothstein (C. C. A. 7) 187 Fed. 268, 269, 109 
C. C. A. 521, 522, in affirming the recovery against the United States 
for a fine imposed in a criminal case, it was said : 

"Payment of the flne, even if the judgment of conviction vcas void, Is not 
to be deemed a voluntary contribution to the governnient, and therefore is 
not a bar, if a recovery in other respects is sustainable." 

Certainly, if restitution is possible, the judgment appealed from 
would be afïected by the reversai. In the courts of the United States 
the rule is broadly settled that upon the reversai of an erroneous 
judgment the law taises an obligation in the party to the record who 
has received the benefit of the judgment to make restitution to the 
other party for what he has lost, and that the mode of effecting this 
resuit may be regulated according to circumstances. See Bank of 
United States v. Bank of Washington, 6 Pet. 8, 8 L. Ed. 299 ; Ex 
parte. Morris & Johnson, 9 Wall. 605, 19 E. Ed. 799; Northwestern 
Fuel Co. v. Brock, 139 U. S. 216, 221, 11 Sup. Ct. 523, 35 L. Ed. 
151. Neither of the cases last cited involved restitution of a fine 
imposed as à 'punishment. 

Without deciding that on reversai of the contempt order restitu- 
tion of the fine paid could be enforeed under the Tucker act (24 Stat. 
at E. 505 [U. S. Comp. St. 1901, p. 752]), and while we are of opin- 
ion that this court bas no authority to direct restitution, it certainly 
is not so clear that remedy therefor is not open as to justify us in 
refusing to consider the legality of the contempt order. 

[5] Upon the merits, we are constrained to hold that this order 
was unatlthorized. Brown could not bave been in contempt for dis- 
obeying the referee's order. That order allowed him three days in 
which to make payment or vacate. It was dated November 15th, 
and was not filed until the next day. Brown had thus at least the 
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entire of November 18th in which.to take such action. B. Â. § 31. 
On that date he took proceedings to review the referee's order to 
surrender. Thèse proceedings were matter of right, and suspended 
the opération of the referee's order. While such was, of course, net 
the intention of the District Court, the effect of its order was to 
expose Brown to punishment for taking proceedings to review. We 
say this because the order declaring and punishing the alleged con- 
tempt was made in connection with, and at the same time as, the 
order overruling the exceptions to the referee's order. It was not, 
and could not hâve been, based upon a f ailure to comply with the 
order of the District Court, for that order gave him 24 hours, after 
notice and service thereof, in which to surrender the suite. On the 
contrary, Brown was adjudged "guilty of disobedience of the order of 
the said référée in refusing to vacate the suite of rooms referred to 
in the order of said référée," etc. 

The order of the District Court requiring surrender of the rooms 
will be affirmed. So much of the order as adjudged plaintifï in er- 
ror guilty of contempt, and imposed punishment therefor, will be re- 
versed. 
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{Circuit Court of Appeals, Nlnth Circuit. February 5, 1912.)' 

No. 2,039. 

1. Masteb and Servant (§§ 101, 102*) — Injuries to Servant — Safe Placb to 

WoKK— DuTT or Masteb. 

It Is the duty of an employer to fnmlsh hls servant with a safe place 
to work and to keep it reasonably safe during the progress of the work. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. §§ 180- 
184; Dec. Dig. §§ 101, 102.*] 

2. Masteb and Servant (§ 107*) — Injuries to Sbbvant — Safe Place to 

Work — Duty of Masteb. 

The duty of an employer to furnish hls servants with a safe place to 
work Is not conflned to the spot where the servant regularly or prin- 
cipally Works, but extends to places where he has to go in the course of 
his work. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. §§ 199- 
212, 254, 255 ; Dec. Dig. î 107.*] 

8. Masteb and Sebvant (§ 185*) — ïnjubies to Servant — Safe Place to 
WoEK— Délégation or Duty. 

A servant has the rlght to look to :hls employer for the furnishlng of 
a safe place to work, and If the latter, instead of dlschargmg it hijnself, 
sées fit to delegate it to another servant, he does not thereby alter the 
measure of his own obligation. 

. [Ed. Note. — For other cases, see Maçter and Servant, Cent Dig. §§ 385- 
421 ; Dec. Dig. § 185.*] 

4. Masteb awd Servant (§ 286*) — Injuries to Servant— Safb Place to 
WORE— 'Négligence— Question fob Jury. 

' In an action for Injuries to a car repâirer in railroad shops caused by 
being struck by a car while it was crossing a track adjoinlng the one on 

•For other caises lee samc topic & { iroiiBESlii bec. & Âm. Slgi, 1907 to date, & Rep'r Indexe* 
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Whieh he was worklng, évidence examined, and held sufflclerit to go to 
the Jury on the question o£ defendant's négligence. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. §| 
1001-1050; Dec. Dlg. § 286.*] 

5. Master and Servant (§ 208*) — Injuries to Servant— Assumption oi' 

RiSK— Safe Place foe Wobk. 

A servant does not assume risks resulting from the master's fallure to 
furnlsh a Safe place to work, whether that duty was assumed by the 
master or delegated to another. 

[Ed. Note.— For other cases, see Master and Servant, Cent. Dlg. § 551 ; 
Dec. Dlg. § 208.* 

Assumption of rlsk Incident to employment, see note to Chesapeake & 
Q.'R. C;0. v. Hennessey, 38 C. C. A. 314.] 

6. Master and Servant (§ 289*) — Injuries to Servant— Contributory Nes- 

LiaENCE— Question fob Jury. 

In an action for injuries to a car repairer in railroad shops caused by 
being struck by a car whlle It was orosslng a track adjoinlng the one 
on whlch he was worklng, évidence examined, and held that the ques- 
tion of contributory négligence was properly siibmitted to the jury. 

[Ed. Note.— For other cases, see Master and Servant, Cent. Dlg. §§ 
1089-1132; Dec. Dlg. § 289.*]' 

In Error to the Circuit Court of the United States for the Western 
Division of the Western District of Washington. 

Action by Emil R. Schoeffler against the Northern- Pacific Rail- 
way Company. Judgment for plaintiff, and défendant brings error. 
Affirmed. 

The plaintiff In error at its shops in Tacoma had six tracks whlch were 
used exclusively for the purpose of repairing cars. The tracks ail turned off 
from a track called the "house track." The switches for each track were 
provlded with locks, the keys of whlch were carried by the foreman and 
the assistant foreman of the repalr work. Tracks 1 and 2 were used for 
light repairs. The remainlng four traoks were used for heavy repairs. 
Each afteruoon the cars on one of the Ught repalr tracks and on one of 
the heavy repalr tracks would be "puUed," in the following manner : A 
crew in charge of a switch englne would eome up on the house track and 
blow a whlstle for the foreman of the repair tracks. He or hls assistant 
would unlock the switch leadlng to the track whlch was to be puUed, but, 
before dolng so, he would give notice to ail workmen engaged in worklng 
on the cars on tht track that the cars were to be puUed, so that they mlght 
get ont of the way. When the switch was unlocked, the englne crew would 
come in and couple together the cars on the repalr track, and pull them 
out onto the bouse track, and there the strlng of cars would be broken up 
by taking the cars whlch were fully repalred and placlng them on the trans- 
fer track, then klcklng back on the repalr track such cars as needed furthei: 
repairs. The englne crew lAfould then pull the cars on one of the light 
repalr tracks in the same manner. After kicklng the cars back on the re- 
palr track, the englne crew would then go in with their englne and space 
the cars on that track, leavlng them in groups of from two to four, with 
sufflclent space between éach group for the car repairers to work. The 
englne crew would then leave, and the foreman or hls assistant would lock 
the switch, and no englne or cars could enter upon the track until the 
switch was again opened. The défendant In error began worklng as a 
car repairer on thèse tracks on October 3, 1908, and continued nntil be 
was injured on July 31, 1909. In the afternoon of that day he was work- 
lng on trad: No. 5. About 5 o'clock he deslred to use a jackscrew. There 
were from 50 to 100 men 1» the yards repairing cars, and there were only 
six or aeven jackscrews. When the men were through with uslng the î» "k- 

•For other cases lee «ame toplc A ! kvmbkb in Dec. * Am. Dis*. 1907 to date, t Rep'r Indexe* 
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screWs, they left them by tHe slde of the track -w-herêver they might be. 
The men were obliged continually to cross the tracks for the purpose of 
securing jackscrews. The défendant in error, remembering that a jackscrew 
had been left by the slde of track No. 3, started to get It. To do so he 
had to cross track No. 4. There were then about 14 cars on that track, 
and they were separated or "spotted," as was the term in use. Nearest 
the switch there were two cars, then there was an open space of about 16 
feet, then there were three cars, then an open space of 16 or 18 feet, then 
three cars again, and another open space, then some more cars. Whlle 
Crossing the last-mentloned open space on track No. 4, he was struçk and 
injurèd by the movlng of the cars. The évidence was that the men en- 
gaged in repairlng knew it was safe to cross a track when it was spotted ; 
that is to say, when they saw the cars separated in groups of twos and 
threes, with spaoes between them. They knew that the cars were so grouped 
for the purpose of repalr, and that the switch was locked, and would re- 
main locked until the engine erew came on the track to couple the cars 
together and pull them out. The défendant in errer, from where he was 
at work, and where he was when attempting to cross track No. 4, could not 
see the switch, nor the switch engine comlng in. The cars had been in the 
same position since 12 o'clock, and the défendant in error and another 
witness testifled that there had been no movement on the track since the 
morning. While the track was in this condition the foreman in charge 
of the repair track, who had control of the movement of cars on those 
tracks, had unlocked the switch, and cars were shunted in on track No. 4 
without notice or warnlng to the défendant in error. The following rule 
was in force at the repair tracks: "AH repair and shop tracks shall be locked 
with private locks by men in charge of the repair tracks or shops and no 
one shall be allowed to unlock switches except the men in charge of re- 
pair tracks or shops." There was dispute in the testimony as to whether 
or not it was customarv to give any notice that a track was to be puUed 
or disturbed in any way. The défendant in error testifled that there was 
such a custom. The jury found for the défendant in error on the ground 
of the négligence of the plaintiff in error in failing to furnish hlm a safe 
place in which to work. 

Geo. T. Reid, J. W. Quick, and L. B. Da Ponte, for plaintiff in er- 
rer. 

Ray & Dennis, for défendant in error. 

Before GILBERT and ROSS, Circuit Judges, and WOLVER- 
TON, District Judge. 

GILBERT, Circuit Judge (after stating the facts as above). The 
case is presented in this court on the assignment of error that the 
trial court denied the motion of the plaintiff in error for an instructed 
verdict. It is said that the motion should hâve been sustained on three 
grounds :_ That the plaintiff in error was not négligent ; that the de- 
fendant in error assumed the risk of his employment ; and that he 
was guilty of contributory négligence. 

[1-3] It was the duty of the plaintiff in error to furnish the de- 
fendant in error a safe place in which to work, and to keep it rea- 
sonably safe during the progress of the work. Th^t duty was not 
confined to the spot in which the défendant in error regularly or prin- 
cipally worked. It extended to places where he had to go in the 
course of his work, and that duty could not be delegated to another so 
as to relieve the plaintiff in error of liability for failure to perform 
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it. The défendant in error had the right to look to his employer for 
the discharge of that duty, and if the latter, instead of discharging it 
himself, saw fit to delegate it to another servant, he did net thereby 
alter the measure of his own obligation. Hough v. Railway Co., 100 
U. S. 213, 25 L. Ed. 612; Baltimore & Ohio R. Co. v. Baugh, 149 
U. S. 368, 13 Sup. Gt. 914, 37 L. Ed. 772; New England Ry. Co. v. 
Conroy, 175 U. S. 326, 20 Sup. Ct. 85, 44 L. Ed. 181. 

[4] If, as is indicated by the testimony of witnesses for the plain- 
tiff in error, the employés on the repair tracks were obliged to cross 
those tracks daily in the course of their work without being able to 
see the switch engine, or to see whether the switch was locked, and 
they were given no warning of the approach of the engine and the 
conséquent displacement of the "spotted" cars, the place was obvi- 
ously and necessarily unsaf e, and those facts f urnish évidence of 
the négligence of the plaintifï in error. If, on the other hand, it was 
the çustpm in the yard to give notice that the cars on any of the 
tracks were to be pulled or moved, as is indicated by the testimony 
of the défendant in error, there was évidence of négligence in the 
fact thât on the occasion when the injury occurred, no notice or warn- 
ing was given. 

[5] Nor did the défendant in error assume the risks resulting from 
a breach of the duty of the plaintifï in error to furnish him a safe 
place in which to work, whether that duty waS assumed by the master, 
or was by him delegated to another. 1 Labatt on Master and Serv- 
ant, § ^70; Harvey v. Texas & Pac. Ry. Co., 166 Eed. 385, 92 C. C 
A.. 237;, Hough v. Railway Co., 100 U. S. 213, 217, 25 L. Ed. 612. 
In the case last cited it was said: ' 

"But It is equally implied In the saine contract that the master shall 
supply the physical means and ,agencies for the conduct of his business. It 
is also implied, and public poïicy requlres, that in selecting such means he 
shall not be wanting in proper care. His négligence in that regard is not 
a hflzard usually or necessarily attendant topon the business. Nor is it 
one which the servant, In légal contemplation, is presumed to risk, for the 
obvions reason that the servant who is to usé. the instrumentalitles provided 
by the master has ordlnarily no connection with their purchase in the flrst 
instance, or with their préservation or maintenance in suitable condition 
after they hâve been supplied by the master." Hough y. Railway Co., 100- 
U. S. 213, 217 (25 L. Ed. 612). 

[8] Prom the record it does not appear that the case is one which 
should hâve been taken from the jury on the ground of the proven 
contributofy' négligence of the défendant in error. It is argued that 
the Sound 6i the bumping of the cars was sùfficient to give the de- 
feiïdant in error warning of the danger, and we are referred to the 
testimony of the witness Haas who said that he heard the bumping, 
and to that of the witness Brockback, who said that he heard a crash. 
But it is not shown that those sounds were audible sufficiently long 
before the injury to give the défendant in error notice bf thé approach 
of theears. At any rate, he testified that he did not hear them, and 
that he knew- nothing. of any movement of cars on the track until just 
as he was strucl^. The question of his contributory négligence un- 
dçr, the, «irçumstances was plainly one for the jury. ,Well v. Moran. 
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Bros. Co., 55 Wash. 102, 104 Pac. 172; Smith v. Hewitt-Lea Lumber 
Co., 55 Wash. 357, 104 Pac. 651 ; Sturgeon v. Tacoma Eastern R. 
Co., 48 Wash. 366, 93 Pac. 526, 125 Am. St. Rep. 934. 

We find no errer. 

The judgment is affirmed. 



ASTRUC V. STAR CO. 
(Circuit Court of Appeals, Second Circuit. February 1, 1912.) 

No. 173. 

1. LlBEL AND SLANDEK (§ 7*) — LlBELOUS PUBI-ICATIONS— "BOYCOTT." 

A newspaper article asserting that a citizen and résident of France, 
who by virtue of a contract with an opéra company of New Yorli to se- 
cure engagements for opéra singera had an absolute monopoly of the en- 
gagement of Freneh artists for the company, that no oue could be en- 
gaged uniess he acted as intermediary ; that he was au autocrat, and 
held up contracts aiid boycotted the best singers, and commenting unfa- 
vorably on such a method of doing business, was not libelous ; the Word 
"boycott," not referring to the offense denounced by l'enal Law (Cousol. 
Laws N. Y. 1909, c. 40) § 580, but ouly referring to bis failure to submit 
for engagement artists whom he did not approve. 

[Ed. Note. — For other cases, see Libel and Slander, Dec. Dig. § 7.* 
For other définitions, see Words and Phrases, vol. 1, pp. 8.5;V856; vol. 
8, p. 7592.] 

2. LiBEL AKD Slander (§ 9*) — Libelous Publications. 

A newspaper article asserting that the engagement of artists was based 
on favoritism and a finanelal arrangement touching eonnnissions, that 
the case of an artist named, whose contract read for .$1,000 a niglit, and 
who received .$.500, was an exaniple, and that there were numerous cas- 
es of the kind, but that most artists were afraid of talking about them, 
was libelous per se, because charging him with procurlng an engagement 
for the artist named on the basis of a fluancial arrangement touching 
commissions, and thereby tending to préjudice him in his business. 
, [Ed. Note. — For other cases, see Libel and Slander, Cent. Big. §§ 80-90; 
Dec. Dig. § 9.*] 

3. Evidence (§ 70*) — Failuee of Plaintiff to Testify. 

Where, in an action by a citizen and résident of France for libel, there 
was no reason why he should attend and testify In support of a prima 
facie case, or to testify ,on the question of the libelous charge, in view 
of évidence of défendant, the action of tbe court In allowlng évidence 
of the steps taken towards obtaining the testiniony of plaintiff who re- 
mained continuously abroad, and in charging tliat his absence was a cir- 
cumstance that might be considered against liim, was réversible error. 

[Ed. Note.— For other cases, see Evidence, Cent. Dig. § 96; Dec. Dig. 
§ 70.*] 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

Action for newspaper libel by Gabriel Astruc against the Star Com- 
pany. There was à judgment of the Circuit Court (182 Fed. 705) 
for défendant, entered on a verdict for défendant, and plaintiff brings 
error. Reversed. 

•For other cases see same topic & § numbeb In Dec, & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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This cause cornes hère upon appeal from a judgment of the Cir- 
cuit Court, Southern District of New York, entered upon the verdict 
of a jury in , f avor of défendant in error, who was défendant below. 
The action was for an alleged libel concededly published in defend- 
ant's newspaper. 

Maurice Léon, for plaintiff in error. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge. Plaintiff is a French citizen and a rés- 
ident of the city of Paris, where — and elsewhere in Europe — he has 
been engaged in business as intermediary to secure engagements for 
operatic singers and similar artists. 

He had a contract dated October 21, 1908, with the Metropolitan 
Opéra Company of New York, a private corporation, which was en- 
gaged in the business of giving operatic performances in this country. 
By this contract the Metropolitan Opéra Company conferred upon 
him for a period of five years "the exclusive représentation of its 
artistic and administrative interests in France, in Belgium and in the 
principality of Monaco." During that period he was by the contract 
"solely charged to negotiate the engagements of artists, singers, fe- 
male singers, dancers, etc." He was given no authority to sign final 
contracts with them, without spécial authority, but no final contracts 
were to be signed (within his territory) with any such persons whose 
names he did not himself propose. By this arrangement, the company 
restricted itself to contracting with those persons only who had been 
approved and were recommended by the plaintiff. The contract , re- 
cites that it was entered into "by reason of the services rendered by 
Mr. Gabriel Astruc since the year 1904. to the Metropolitan Opéra 
Company." 

[1] Thé plaintiff by the contract "engages himself not to charge 
upon the amount of the salaries of artists (and others) eni^ xl or 
which may be engaged through his means a commission excceding 
5 per cent." On March 21, 1909, défendant published in its news- 
paper an article which it is not necessary to set forth in full. It stated 
that Astruc had an absolute monopoly of the engagement of French 
artists for the Metropolitan Opéra House; that nobody could be en- 
gaged unless he.acted as intermediary; that he was an autocrat, and 
held up opéra house contracts and boycotted the best singers; that he 
boasted of his power, saying that he had a "little garden," and that 
every artist wishing to enter the Metropolitan Opéra House must 
pass through his gâte. The article commented unfavorably on such 
a method of doing business. Although this was expressed in a man- 
ner derogatory to the plaintiff, it was not libelous. "Boycotting" is 
made a crime in New York (N. Y. Pénal Law, § 580 [Consol. Laws 
1909, c. 40]), but it is quite apparent that in the article the word 
"boycott" was used not as referring to the offense covered by that 
section, but as a mère synonym of "holding. up" — not submitting for 
engagement the names of any artists whom he did not approve. 



ASTRUC V. STAR CO. 633 

[2] The article, however, contained the following sentences: 

"What makes the situation more demoralizlng In efCect is the Indication 
that the engagement of artists is based on sheer favoritism and a flnancial 
arrangement touching commissions. The case of the ténor, liousseliere, whose 
contract read for a thousand dollars a night and who is said to hâve received 
five hundred, is an example. ïhere are numerous other cases of the klnd, 
but most of the artists are afraid of talklng about them for fear of Astrne, 
whose sway is considered absolute." 

About the.meaning of this language there can be no possible doubt 
or uncertainty. It asserts positively and unambiguously that in the 
case of the ténor Rousseliere, and in numerous other cases, the plain- 
tifï, having been intrusted by his, principal with the power to accept 
or reject candidates for operatic engagements, used his power to ex- 
tort from the applicants 50 per cent, of their entire salaries before he 
would make a favorable report upon such application. It might well 
be that such a charge would. lead those who read it to believe that 
plaintiff was a contemptible person; and certainly it tended to injure 
him in his business or occupation. Other persons, wishing to secure 
an experienced. person as their negotiator with foreign artists, would 
certainly not sélect a man who had, when similarly employed by some 
one else, abused his position by such acts of extortion. That words 
are actionable if they , directly tend to the préjudice or injury of a 
person in his profession or business is well settled by authority. 18 
A. & E. Encyclopedia of Law (2d Ed.) p. 942; 25 Cyc. 326. 

We cannot agrée with defendant's contention that the quoted state- 
ments are ambiguous, that they "do . not say whether the plaintiff got 
the half salary from Rousseliere as a condition of getting him a con- 
tract or whether he received it from the opéra company . for negoti- 
ating a contract esteemed by the opéra company to be a very valuable 
one." On the contrary, we think.that an intelligent person, reading 
the whole article together, would reach no other conclusion than that 
plaintiff procured an engagement for the ténor upon the basis of a 
financial arrangement touching plaintiff's commissions, whereby the 
singer had to yield up one-half of his nightly payments. 

We are of the opinion, therefore, that the court erred in refusing 
to charge the jury that the passage quoted was libelous per se, and in 
leaving it to the jury to say whether the article charged plaintiff with 
dishonest or improper conduct in his mode and manner of engaging 
and , dealing with singers or others for the opéra company. By the 
réservation of various exceptions plaintiff is in position to présent 
this assignment of error. 

[3] Inasmuch as there will be a new trial, .we may call attention 
to another assignment of error. As to malice, damages, etc., the jury 
was correctly instructed. In the course of the charge, however, the 
court said: 

"I will call your attention to the fact rlght hère, lest I forget it, that As- 
truc has not appeared as a witness, has not glven any testimony to contra- 
dict the évidence that has been glven hère on the other side and there is no 
reason given for his nonappearance. Now, where a witness who can appear, 
who is interested and who is a party and who could appear, when he falls to 
appear and give évidence as to the material facts and contradlct évidence that 
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stands agalnst him, that Is a clreumstajice that may be coHsidered by the jury, 
whlch may raise an Inference in thelr mlnds and' sàtisfy them that hls évi- 
dence on that point, even 1£ given, would not be favorable to hlm upon the is- 
sues ftamied in the case by the pleadings or byi the évidence." 

To this plaintiff reserved an exception. At the close of the proofs 
one of the defendant's attorneys took thé stand, and was allowed to 
testify as to what steps he had takeh towa:rds obtaining the testi- 
mony of the plaintiflf, who remained contînuoiisly abroad. This was 
objected to and exception reserved. It turned ont that the testi- 
mony was not obtained because the fédéral courts do not allow ex- 
amination of the plaintifï before the trial under the New York Code 
practice ; and défendant did not undef take ■ to secure the testimony 
on commission to examine absent witnesses, because he did not wish 
to make plaintiff defendant's witness. This testimony had no rele- 
vancy to any issues before the court and should hâve been excluded. 
We are satisfied that such testimony coupled with the quotation from 
the charge supra must hâve operated to plainfiflf's préjudice with the 
jury. We think it was error thus to charge, in view of the situation 
of the case. 

Plaintiff resided abroad, and there was no reason why he should 
attend to testify at the trial unless it was to be expected that his> 
évidence might be important or material. In support of his own 
prima facie case, it is conceded that he need not appear, but défend- 
ant contends that the answer contained charges which he was called 
upon to' réfute. But this is not so. Thèse "charges" deal merely with 
the nonlibelous parts of the article — the agency of plaintiff, the large 
powers eonferred on him by his principal, his exercise of those 
powers so that only such artists as he approved could get engage- 
ments, his statement that on the salaries of those whom he did secure 
he received a commission, his boastful référence to his authority 
when referring to his "httle garden." There was nothing in this 
which he need cross the seas to contradict. It was a substantially ac- 
curate statement of his contract with the opéra house company, and 
the necessary results of such a contract, which made him an "auto- 
crat" in the matter of negotiating engagements. Touching the only 
libelous passage in the article the extortion of 50 per cent, commis- 
sions from Rousseliere and others the only "justification" pleaded in 
fhe answer is that evéry artist engaged by plaintiff was required ta 
"pày to the plaintiff a large commission." If Astruc had never ex- 
acted from any one a commission in excess of what the opéra house 
contract provided for he could safely remain absent from the trial,. 
relying on the belief that no one compétent to testify would commit 
r)erjury by swearing that he did so. There was nothing in the plead- 
ings which called so imperatively for his présence at the tria' as to 
warrant the instruction given to the jury. Nor was there anything 
in the testimony , which called for it. No one testified to the exaction 
of a 50 per cent, commission from Rousseliere or from any one else. 
The défendant called the treasurer of the opéra house and proved 
that Rousseliere was engàged at.a salary of 5,000 francs a night — • 
120,000 francs in ail, from which there. was deducted a commission ta 



CHAMBERS V. GILMOBE 635 

Astruc of 21/^ per cent., $508.40 in ail. Had plaintiff been prcsent at 
the trial, there was nothing in defendant's case which it vvas nec- 
essary for him to rebut. 

For thèse reasons, the judgment of the court should be reversed. 



CHAMBEKS V. GILMORE. 

(Circuit Court of Appeals, Ninth Circuit. February 5, 1912.) 

No. 1,983. 

Attoeney A^'D Ci.ie:^t (§ 134*) — Withdeawal from Case by Attorney — 
Fées. 

Unless an attorney lias made an agreement to conduct litigatlon to its 
conclusion for a reasonable compensation, to be thereafter determiued, 
he has a right, at the begiuning of the litigatlon, or pendlug the same, 
to demnnd an understandtug and an agreeuient as to bis compensation, 
and for the refusai of the client to entertain his demand he may upou 
reasonable notice abandon the conduct of the case, and thereafter re- 
cover his fées. 

[Ed. Note. — For other cases, see Attorney and Client, Cent. Dig. §§ 301- 
304; Dec. Dig. § 134.*] 

In Error to the District Court of the United States for the Sec- 
ond Division of the District of Alaska. 

Action by William W. Gilmore against J. J. Chambers. Judg- 
ment for plaintifï, and défendant brings error. Affîrmed. 

The défendant In error brought an action against the plaintiff In error to 
recover for légal services rendered between June 1, 1907, and March 10, 
1910. île alleged that those services had been performed by him in prose- 
cuting and defendlng divers actions at law and suits in equity with référence 
to tlie recovery of the possession of an undivided one-half interest in the 
Bon Voyage placer ciaini, and that they were reasonably worth $12,500, and 
that only $1,000 had been paid him. The plaintiff in error answered that 
the employment in ail the suits referred to vs'as an entirety, and that the 
défendant in error was employed to recover the possession of a one-half 
interest In the mining elaim, with damages for withholding the same, and 
that he agreed to put the plaintiff in error in possession of said property 
and collect the damages, and that he was to be paid out of the proceeds 
of the property or the money recovered, and not otherwlse ; that his right 
to payment was contingent upon the completlon of the contract of employ- 
ment in its entirety ; that he was not to be paid untll possession and dam- 
ages had been recovered ; that he was to render such services in connection 
with C. D. Murane, who was already engaged in the litigatlon; that it was 
agreed that the plaintiff in error should pay said Murane and the défendant 
In error $5,000 of which $3,000 was to go to -Alurane, and .$2,000 to défend- 
ant in error; and that none thereof slioiild become due until the successful 
termination of the action. The answer fui-ther alleged that the défendant 
in error willfuUy abandoned the employmeut of the plaintiff in error, and 
refused to render any légal services whatever under the contract of em- 
ployment, and that said abandonment of the employmeut worked serions 
Injury to the plaintiff in error. The cause was tried before a jury, and a 
verdict was returned for the défendant In error for $8,000, upon which judg- 
ment was rendered. 

•For other cases see same topie & § number in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Kerr & McCord, George B. Grigsby, and William Lair Hill, for 
plaintiff in error. 
Albert H. Elliott and Clarence E. Todd, for défendant in error. 
Before GILBERT, ROSS, and MORROW, Circuit Judges, 

GILBERT, Circuit Judge (after stating the facts as above). As 
to the main facts in the case, the testimony was conflicting. The de- 
fendant in error testified that there was no agreement as to the 
amount of the compensation, and that he and Murane were to be 
paid a reasonable fee. The plaintiff in error testified that the un- 
derstanding was that the fee of both the attorneys was contingent 
upon success in the litigation; that, if he succeeded, they were to 
receive $5,000, $3,000 to Murane and $2,000 to the défendant in er- 
ror. Murane, some months later, obtained a written contract for 
his fées, of which the défendant in error was not aware. That con- 
tract, signed by the plaintiff in error, admitted an indebtedness of 
$5,000 to Murane, to be paid out of a judgment for $20,441 which 
had been rendered in favor of the plaintiff in error, and against one 
Edie. It appears that, after the défendant in error was employed, 
the litigation in which he was engaged resulted in a large number 
of other suits and actions, ail affecting more or less directly the in- 
terest of the plaintiff in error in the Bon Voyage mining claim, and 
in ail of which he appeared and rendered services, and that this other 
litigation was not in contemplation when the original contract of 
employment was made. The défendant in error testified that in a 
conversation with the plaintiff in error in May, 1909, while the cases 
were still pending, the latter informed him that he had a written con- 
tract with Murane for the payment of $5,000 for Murane's serv- 
ices ; that the défendant in error then said to him, in substance, that, 
if Murane received $5,000, he, the défendant in error, ought to 
receive $10,000, for he had done the most of the work, and he 
testified that the plaintiff in error made no answer to that sugges- 
tion, and that from such failure to answer he received the impression 
that his suggestion was agreed to, but that later he found that the 
plaintiff in error did not assent thereto; and that, after vainly trying 
to arrive at an understanding with the plaintiff in error as to fées, 
he withdrew from the cases in which he had appeared. 

Error is assigned to certain remarks of the court during the prog- 
ress of the trial when the défendant in error was asked : 

"Q. You qult his eniployment when he would not make an agreement for 

$10,000? A. I dld when he flred me. 
"Mr. Grigsby: Well, I think the jury will hâve to pass on that 
"The Court: It Is utterly immaterlaL He had a right to qult if the man 

would not make a Bargaln." 

[ The language of the court is to be judged in the light of the 
testiraony which had been adduced. It had been shown that some two 
years after the litigation began the plaintiff in error asked the de- 
fendant in error what his fées would be, and the answer was $10,000. 
Both parties testified that the plaintiff in error did not agrée or dis- 
agree. But the défendant in error, on finding that the plaintiff in 
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error had not agreed and would make no agreement, testified that 
he abandoned the litigation. In view of that testimony, the con- 
clusion of law embodied in the remarks of the court was justified. 
The plaintiff in error contends that, where an attorney undertakes 
Htig-ation without a contract as to his fées, he has no right there- 
after to demand of his client a new contract, and that if he does, 
and such contract is entered into, it will not be binding upon the 
client. That proposition cannot be sustained. It is only where an 
attorney has at the beginning or after the commencement of the liti- 
gation an express contract as to the amount of his fee that he is 
forbidden to demand a new contract, even if the work proves to be 
more arduous and extensive than he anticipated. In such a case, if 
he does demand a new contract, and, on refusai thereof, he abandons 
the litigation, it may be held that he forfeits ail compensation for 
his services. But that is not the kind of case which is referred to 
in the remarks of the court. Those remarks referred to a case 
where no contract has been made, and, after valuable services hâve 
been rendered, the client refuses to make one. The court said "He 
had a right to quit if the man would not make a bargain," not that 
he had a right to quit if the man would not make a new bargain. 
The court in instructing the jury directed their attention to the is- 
sues, and to the conflict of testimony as to whether there was or was 
not an express understanding as to compensation at the beginning 
of t-he litigation, and directed them to fincl from the évidence wheth- 
er there was a spécifie agreement that the défendant in error was to 
receive $2,000 for ail the légal services he was to perform, or whether 
he was employed without any spécial bargain or agreement as to 
his compensation. The court said: 

"The law does not permit the attorney, slmply because he may ascertain 
that the professlonal services to be rendered or work to be done, although 
comprehended In the contract, Is more arduous or more iuvolved than he 
had contemplated, to thereafter refuse to proceed unless his client will 
make some addltlonal or other contract with him, and. If he does so refuse 
to proceed for such reason, he cannot recover even for the services he had 
already performed, and if, from a prépondérance of the évidence, you flnd 
such to be the fact in this case, your verdict should be squarely for the 
défendant." 

Unless an attorney has made an agreement to conduct litigation to 
its conclusion for a reasonable compensation, to be thereafter de- 
termined, he has a right, at the beginning of the litigation, or 
pending the same, to demand an understanding and an agreement as 
to his compensation, and, for the refusai of the client to entertain 
his demand, he may, upon reasonable notice, abandon the conduct of 
a case and thereafter recover his fées. Gleason v. Clark, 9 Covv. (N. 
Y.) 57; Vansandau v. Browne, 9 Bing. 420; Powers v. Manning, 
154 Mass. 370, 28 N. E. 290, 13 L. R. A. 258; Avery v. Jacob, 15 
N. Y. Supp. 564.^ 

Error is assigned to the refusai of the court to strike out certain 
testimony given by the défendant in error ofïered as tending to prove 

1 Reported In fuU in the New York Supplément ; reported as a mémo- 
randum décision without opinion In 59 N. Y. Super. Ct. 585. 
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the value of the services rendered by him. It was shown that on an 
exécution issued on a judgment obtained through his services certain 
property was sold at a marshal's sale, and was bought in by the plain- 
tiff in error for the sum of $2,000, which sum was credited on the 
judgment. It is now contended that the court allowed the défendant 
in error to prove, in addition to the $2,000 so recovered, the total pros- 
pective benefit which would prbbably accrue to his client from the 
property so obtained, and that this was error for the reason that said 
property was subject to rédemption. We do not find that the record 
sustains this contention. The court admitted proof of the receipt 
of certain royalties amounting to seven or eight hundred dollars, 
upon the property so bought in upon exécution, but it was also 
distinctly prôven that the property was subject to rédemption. In 
addition to this, we do not find in the record that the plaintiflf in error 
excepted to the refusai of the court to strike out the testimony. 
We find no error. The judgment is affirmed. 



In re SIG. H. ROSENBLATT & 00. 

In re PHILLIPS. 

(Circuit Court of Appeals, Second Circuit. . January 29, 1912.) 

No. 15T. 

1. Bankeuptcy (§ 81*) — Involuntaky Pétition— Allégations— Bequisites. 

A gênerai averment lu an involuntary pétition in banlïruptey ttiat the 
alleged banlcrupt witliin four months precedlng tbe date of tlie flllng 
of the pétition committed an act of banivruptcy, In that, whlle lilsolvent, 
he transferred a part of his property to creditors wlth Intent to prefer 
them, and transferred and coneealed large sums of money and vaiua- 
ble seeurlties, wlth Intent to defraud his creditors, and that the conceal- 
ment was a contlnuous one, is too vague, and the pétition Is properly 
dismissed on demurrer. 

[Ed. Note. — For other cases, see Banijruptcy, Cent. Dig. §§ 113-118; 
Dec. Dlg. § 81.*] 

2. Bankruptcy (§ 84*) — Involuntary Pétition— Amendments—Discbetion 

OP CouET— Review. 

The privilège of amending an involuntary pétition in bauljruptcy rests 
in the discrétion of the court, reviewable only where the discrétion bas 
been abused. 

[Ed. Note. — For other cases, see Banlïruptey, Cent. Dig. §§ 126-129 ; 
Dec. Dig. § 84.*] 

3. Banketjptcy (§ 92*) — Involuntary Pétition— Dismissal. 

Where a banlîrupt moved to dlsmlsstbe involuntary proceedings against 
him and gave notice thereof to ail his creditors, as required bv Banlir. 
Act July 1, 1898, c. 541, § 59g, 30 Stat. 5G2 (U. S. Couip. St.' 1901, p. 
3445) as amended by Act June 25, 1910, c. 412, § 10, 36 Stat. 841, and ail 
the creditors, save one, freely assented to a dismissal, the pétition niust 
be dismissed. 

[Ed. Note. — For other cases, see BanljrUptcy, Cent. Dig. §§ 133-136; 
Dec. Dig. § 92.*] 

»For other casea see aame topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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4. BANKEirPTCT (I 92*) — INVOLTJNTAKT PbOCEEDISGS— DlSMISSAIr-JURISDIC- 
TION OF COXJET. 

Wliere the court dlsmlssed a pétition In bankruptcy by a créditer, 
whose claim was disputed, it was wlthout Jurisdiction to détermine the 
valldlty of the claim. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 92.*] 

Pétition to Revise Order of the District Court of the United States 
for the Southern District of New York. 

Pétition in involuntary bankruptcy by creditors of Sig. H. Ros- 
enblatt & Co., alleged bankrupt, in which James Phillips filed an 
intervening pétition in bankruptcy. From an order dismissing the 
proceedings on sustaining demurrers to the pétitions, the intervener 
brings pétition to revise orders. Afïirmed, with directions. 

This cause cornes hère upon pétition to revise certain orders. 
The petitioner claims to be a créditer of the alleged bankrupts to 
the amount of $25,000. They dispute this claim, insisting that he 
is their debtor. The principal orders sought to be reviewed over- 
ruled an original pétition in involuntary bankruptcy, brought by three 
creditors, and an intervening pétition in bankruptcy brought by 
Phillips, the petitioner hère ; and an order dismissing the proceedings 
in bankruptcy. 

David B. Simpson (Irving L. Ernst and Abraham Gruber, of coun- 
sel), for petitioner, 

James, Schell & Elkus (Robert P. Levis, Abram I. Elkus, and 
James N. Rosenberg, of counsel), for respondent. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

LACOMBE, Circuit Judge. [1] The act of bankruptcy charged in 
the original pétition is as follows: 

"ïour petltloners further allège, upon Information and belief, that the said 
Sig. H. Rosenblatt & Co., whlle Insolvent, and withln four months next pre- 
cedlng the date of the fillng of this pétition, committed an act of bankrupt- 
cy, in that they did heretofore and withln said four months next preceding 
the date of the flling of this pétition, and while insolvent, transfer a certain 
portion of thelr property to one or more of their creditors with intent to 
prefer such creditors over their other creditors." 

The act of bankruptcy charged in the intervening pétition is 
as follows: 

"Your petitioner further allèges upon information and belief that withln 
four months prior to the filing of said pétition, and at the présent tlme the 
above-named alleged bankrupts hâve transferred and concealed large sums 
of money and valuable securlties with the Intent on their part of hlnderlng. 
delaying, and defraudlng their creditors, and particularly your petitioner, and 
that said eoncealment was and is a continuons concealment, and at the tlme of 
said rëmoval and concealment, said alleged bankrupts were and are hope- 
lessly insolvent" 

Neither of thèse pétitions gives any détails as to the date of the 
alleged préférences, the amount of the préférences, the persons 
preferred, the amount of the alleged fraudulent transiers, the dates 

•7or oUier caaea >e« same topic 1 1 itombkb in Dec. & Am. Dtga. 1907 to date, & Rep'r Indexes 
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of the transfers, the persons to whom, or the amount of the prop- 
erty. No word appears as to what , propqrty , was concealed, with 
whom, at what time, nor whether the; concealed property is still 
in the possession, or control of the alleged bankrupts. 

It is well settled that such gênerai averments, without any spéci- 
fication sufficient to apprise the alleged bankrupt of the charge 
against him so as to enable him to answer it, are tôo vague and 
gênerai. Many of the authorities supporting this proposition will be 
found in the single case which petitioner cites — In re Bellah (D. C.) 
116 Fed. 69. In that case the charge was concealment of assets, 
and the pétition averred that the particular asset concealed and se- 
creted was the sum of $29,435.25, which as administrator of the 
estate of Edward T. Bellah, deceased, the alleged bankrupt turned 
over tO' himself as his individual share of such estate, as appeared 
by his accounts passed before the register of wills for Newcastlc 
county, Del., on December 31, 1900. After referring with approv- 
al to the, gênerai rule which requires the assertion of more than mère 
vague generalities, the court in the Bellah Case differèntiated the 
pétition there ùnder considération, saying: 

"The source, Identity, amount, and recelpt by the bankrupt of the fund 
are distinctly and with particularity set forth : Objection is based solely on 
the gronnd that petitioners bave f ailed to specify any particular act qf con- 
cealment or to show how, when or where such concealment was effected." 

This is a very différent situation frôm the one before us, and we 
fully concur in the décision of the District Court upon the demurrer. 

[2] It i,s contended that petitioner should hâve been given an op- 
portunity to amend, although his request so to do set forth no addi- 
tional façts. The privilège of amendment was a matter resting the 
discrétion of the court, not to be reviewed except when such dis- 
crétion has been abused. 

[3] In view of the disniissal of the proceedings, referred to be- 
low, we think such discrétion was wisely exercised in refusing leave 
to amend. 

Section 59g of the bankruptcy àct (as amended by Act June 25, 
1910, § 10, 36 Stat. 841) provides : 

"A voluntary or Involuntary pétition shall not be dismissed by the peti- 
tioner or petitioners or by consent of the parties untll after notice to the 
creditors, and to that end the court shall before enterlng an application for 
dismlssal, require the bankrupts to file a list under oath of ail his creditors 
with their addresses, and shall cause notice to be sent to ail such ' creditors 
of the pendencjr of such, application, and shall delay the heàrlng thereon for 
a reasonable tltne td allow ail creditors and parties in interest an opportu- 
nity to be heàrd." 

At about the time demurrers were filed the bankrupts gave notice 
of motion to dismiss the proceedings, and complied striçtly with the 
provisions of this section requiring notice of such application to 
be given • aill -«feditors. At the hearing it appeared that the total 
indebtednessi (ineluding Phillips' daim of $25,000) was, in round 
numbers, r$^0,000, owing to 191 creditors. Seyenty creditors whose 
claims. amqunted.to $22,000 were secured. Only four creditors, ex- 
clusive of Phillips, had f ailed tb consent to the disrni'ssal, their claims» 
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aggregating $3,668.44. Of thèse four two had attached crédit bal- 
ances in certain banks in Europe subséquent to the filing of the pé- 
tition, and accordingly could not corne into the bankruptcy pro- 
ceedings without surrendering their préférences. The two remain- 
ing nonassenting creditors (their claims amounted to $239.71) ap- 
peared at the hearing and consented to the dismissal. This left 
Phillips, with a disputed claim, standing alone. There were no 
longer three bona fide creditors whose claims amounted to $500 
insisting on the prosecution of bankruptcy proceedings. 

Upon this State of facts we concur with the district judge in the 
conclusion that the first duty of the bankruptcy court is to admin- 
ister or dispose of the estate in the interest of the creditors, and that 
where practically ail of them assent to dismissal, either affîrmatively 
or by failure to oppose, and the statutory three creditors are not 
found insisting on a continuance of the proceeding, and no déception 
is suggested to hâve been practiced on the creditors, it should be dis- 
missed. 

[4] The court further ordered that, after dismissal, it would en- 
tertain jurisdiction to détermine the controversy between Phillips 
and the firm as to which was the debtor and which the créditer. It 
also required the alleged bankrupts to exécute a bond to secure any 
award which might be made to Phillips as a resuit of such inquiry ; 
and required Phillips if he wished to avail of it to bring on his 
claim for a hearing not later than September 15, 1911. We think 
that, after dismissal of the bankruptcy proceeding, the court would 
hâve no jurisdiction to hear and détermine such a controversy between 
Phillips and the firm. In affirming the order below, so much of 
it as provides for this hearing after dismissal should be struck out. 

The pétition to revise some additional orders touching exami- 
nation of the alleged bankrupts being disposed of by dismissal of 
the proceedings need not be hère considered. 



NELSON V. BKOWNELIi. 

(Circuit Court of Appeals, Ninth Circuit. February 5, 1&12.) 

No. 1,994. 

Mines aho Minebals (§ 38*)— Lands in Alaska— Contest Between Home- 

STEAD SeTTLER AND MINERAL LOCATOB — ACTION TO QuiET TiTLE. 

Act Gong. May 14, 1898, c. 299, 30 Stat. 409 (U. S. Comp. St. 1901, p. 
1575), which extends the homestead laws to Alaska as to lands not min- 
erai or coal, provides for the bringlng of an action to quiet title in case 
of adverse claims. Act Cong. March 3, 1903, c. 1002, 32 Stat. 1028 (U. 
S. Comp. St. Supp. 1909, p. 549), amended the ahove by increaslng the 
quantity of land which mlght be taken as a homestead, subjectlng un- 
surveyed lands to homestead settlement, and requiring that the bound- 
arles of a homestead claim be plainly marked on the ground. Held, that 
the amendment dld not extend the provision of the original act author- 
izing a suit to quiet title by an adverse elaimant to a contest between a 
homestead settler and the loeator of a minerai claim concerning the 
minerai or nonmiueral character of the land claimed by both. 

[Ed. Note. — For other cases, see Mines and Minerais, Dec. Dig. § 38.*] 

*Far otber cases see aame topic & § nvmbsb in Dec. & Am. Diga. 1907 ta date, & Rep'r Indexes 
193 F.- 
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In'Error to the District Court of the United States for the Third 
Division of the Territory of Alaska. 

Action by John A. Nelson against Don Carlos Brownell. Judgment 
for défendant, and plaintiff brings error. Affirmed. 

The piaintiffi In error brought an action alleging that he is a citizen of 
the TJnitecl States, and the locator of and in the possession of a certain 
descrlbed quartz mining claim, under a location made on January 1, 1910; 
that the défendant in error located the ground on which the claim was lo- 
cated, and other lands, as a homesteàd, and on May 10, 1910, advertlsed 
notice of his final proof under the homesteàd laws of the tJnlted States; 
that said lands are minerai lands, and not subject to homesteàd entry 
under the laws of the tJnlted States, and the claim of the défendant in 
error Is without rlght; that on August 8, 1910, the plaintiff In error eaused 
to be flled Ih the United States Land Office at Juneau In the land district 
in which the premises are situated his adverse claim under oath, as re- 
quired by law, of so much of the land embraced in the said homesteàd 
location as confllcted wlth his quartz mining claim; that said adverse daim 
was flled within 30 days after the publication of notice, of final proof of 
said homesteàd; that said mining location contalns a ledge of gold-bearing 
rock in place, carrying values of from $1 to $15 per ton. The prayer of 
the complaint was that the défendant In error be required to set forth the 
nature of his claim, that his adverse claim be determlned by a decree of 
the court, and that the tltle of the plaintiff In error be quleted as against 
such claim. A demurrer to the complaint was sustalned on the ground that 
the court had no jurisdlctloli of the subject-matter of the action. 

S. O. Morford and Jas* Alva Watt, for plaintiff in error. 
L. V. Ray, for défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). It is 
contended that an exception to the rule that the jurisdiction of the 
land office to détermine the question of the minerai or nonmineral 
character of land as between a mining claimant and a homesteàd set- 
tler is exclusive is created by the provisions of Act Cong. May 14, 
1898, c. 299, 30 Stat. 409 (U. S. Comp. St. 1901, p. 1575), as amended 
by Act March 3, 1903, c. 1002, 32 Stat. 1028 (U. S. Comp. St. Supp. 
1909, p. 549). The act of May 14, 1898, entitlèd "An act extending 
the homesteàd. laws andproviding for right of way for railroads in 
the District of Alaska and for other pyrposes," provides, in the first 
section, that the homçstead land laws of the United States and the,, 
rights extended thereunder, including the right to enter surveyed or 
unsurveyed lands under the provisions of law relating to the acquisi- 
tion of title thrôugh soldier's additional homesteàd rights, are ex- 
tended tô the District of Alaska, subject to such régulations as may 
be made by the Secretary of thé Interior. Thenfollow provisions 
for rights of way to railroads, and rights of way for wagon roads and 
tramways. Section 10 prcjvides : ' 

"That any eitiaen of the TJnlted States, 21 years of ag^, or any associa- 
tion of such çltizens, or aijy corporation Incprporated un^er the laws pf the 
United, ^tates, or pf any statp or territpry now authorlzed by law to hold 
lands ini the territories hereafter in the possession pf an^ occupylng public 
lands in the District pf Alaska in good faith, fpr the purposes of trade, 
maûiifacture, or other productive Industry, mây each purchàse one claim only, 
not.exceedlngeighty acres, of Bueh land fpr any one person, association pr, 
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f-orporation, at two dollars and flfty cents per acre, upon submission of 
proof that sald area embraces improvements of the claimant and is needed 
In tlie prosecution of such trade, manufacture or other productive Industry, 
such tract of land not to tnclude minerai or coal lands." 

Then follows the proviso that : 

"In case more than one person. association or corporation shall clalni 
the same tract of land. the person, association or corporation hayiug the 
prlor claim by reason of aetual possession and continued occupation in good 
faith shall be eutitled to purchase the same." 

Then follow provisions in regard to the admissibihty of testimony 
before the register and receiver of the proper local land office, pro- 
viding that such proof and certified copy of the field notes and plat 
of survey of the claim shall be filed in the office of the Surveyor Gen- 
eral of the District of Alaska, and, if the survey and plat be approved 
by him, certified copies thereof, with the claitnant's application to 
purchase, shall be filed in the United States Land Office in the land 
district in which the claim is situated ; that at the expense of the 
claimant the register shall cause notice of such application to be pub- 
lished for a prescribed time ; that the plat and the application to pur- 
chase shall be posted on the claim in a conspicuous place for 60 
days, "and during such period of posting and publication, or within 
30 days thereafter, any person, corporation, or association having or 
asserting any adverse interest in, or claim to, the tract of land or any 
part thereof, sought to be purchased, may file in the land office where 
such application is pending, under oath, an adverse claim setting forth 
the nature and extent thereof, and such adverse claimant shall, within 
60 days after the filing of such adverse claim, begin action to quiet 
title in a court of compétent jurisdiction within the District of Alaska, 
and thereafter no patent shall issue for such claim until the final ad- 
judication of the rights of the parties, and such patent shall then be 
issued in conformity with the final decree of the court." 

It is clear that the requirement that an action to quiet title shall 
be brought as expressed in the last clauses of section 10 has référence 
only to contests affecting the rights of persons and associations of 
persons and corporations occupying public lands in the District of 
Alaska for the purposes of "trade, manvifacture, or other pro- 
ductive industry," and that it does not apply to contests arising 
between homestead settlers and the locators of minerai claims, 
concerning the minerai or nonmineral character of the land 
claimed by both. But it is said that the amendment of March 
3, 1903, has the effect to extend that provision to such contests. The 
amendment of March 3, 1903, is entitled "An act to amend section 1 
of the act of Congress approved May 14, 1898, entitled," etc. It 
amends section 1 of the act so referred to by increasiug from 80 to 
320 acres the quantity of land which a settler may enter as a home- 
stead in the District of Alaska, and extends the right of homestead 
to unsurveyed land "subject to such régulations as may be made by 
the Secretary of the Interior," and it further requires that the home- 
stead shall be njarked on the ground by permanent monuments at 
each of the four corners, that a record of the location shall within 
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90 days from the date of setttement be filed for record in ffie rècorl!- 
ing district in which the land is situated, and that if after the expira- 
tion of five years, or at such date as the settkr may désire to com- 
mute, the public surveys of the United States hâve net been extended 
over the land located, a patent shall nevertheless issue for the land 
included within the boundaries of such location as thus recorded, 
"upon proof to be submitted to the register and rcceiver of the proper 
land office, upon proof that he is a citizen of the United States and 
upon the further proof required by section 2291 of the Revised Stat- 
utes of the United Statesf as heretofore and herein amended, and un- 
der the procédure in the obtaining of patents to the unsurveyed lands 
of the United States as provided for by section 10 of the act hereby 
amended." The intention of the amendment was to increase the quan- 
tity of land which might be taken as a homestead in Alaska, to sub- 
ject unsurveyed lands to homestead settlement and patent, and to re- 
quire that the boundaries of a homestead claim be plainly marked on 
the ground. That was substantially ail that was accomplished by the 
amendment. There is no ground for the contention that by virtue of 
the provision requiring a homestead settler to f urnish proof under the 
procédure for obtaining patents to surveyed lands of the United States 
as provided for by section 10 of the act of May 14, 1898, one who has 
a mining location in conflict with a homestead claim is required to 
bring a suit to quiet title before the décision of his adverse daim 
which is filed and pending in the land office. The amendment makes 
section 10 of the prior act applicable to proof of homesteads on un- 
surveyed lands as well as those on surveyed lands, and with that 
exception leaves its purport and meaning unchanged. In brief, the 
law under the amendment is what it was before, so far as it directs 
that a suit be brought to quiet title. If a person, association, or cor- 
poration in the occupation of land for the purpose of trade, manu- 
facture, or productive industry claims by right of occupation land 
whether surveyed or unsurveyed which is included in a homestead 
settlement, he must at the appropriate time bring a suit to détermine 
in a court the questions on which his right of occupation dépends. 
The jurisdiction of the land office to détermine contests between lo- 
cators of mining claims and homestead settlers remains as it was 
before. 
The judgment is affirmed. 



UNITED STAÏES v. AXMAN et al. 

'{CJr<ev.lt Court of Appeals, Nlnth Circuit. February 20, 1912.) 

No. 1,959. 

1. Appeal and Ebeob (S 1195*)— FoBMEB AppEAir— Décision — Law or thx 
Case. 

The décision of the Circuit Court of Appeals on a prior writ of error 
is the law of the case on retrial. 

[Ed. Note.— For other cases, see Appeal and Error, Cent Dig. {{ 4661- 
4665; Dec. Dig. | 1195.*] 

•For other caiea ■•« aam* toplc & i vtrxBSm IB See. * Am. Dlsi. IMT to d«t*, & Rep'r Indexa 
tu. S. Comp. St. 19«, p. 1390: 
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2. Appeat. a.\d Eiîror (S 1097*)— Second Weit of Ebbob— Scope of Eeview. 

Wliere, after reversai on a prior wrlt of error, the same évidence 
is introdufed and relled on, none of the questions wliteh were before 
the court on tlie flrst writ of error can be relieard or re-exainined. 

[Ed. Xote. — For other cases, see Appeal and Error, Cent. Dig. §§ 4358- 
43(18; Dec. J)ig. § 1097.*] 

In Error to the Circuit Court of the United States for the Northern 
District of California. 

Action by the United States against Rudolph Axman and the Ameri- 
can Bondiii','- Company of Baltimore. Judgment for défendants, and 
plaintifï brings error. Affirmed. 

Robt. T. IDevlin, U. S. Atty., and Parker S. Maddux, Asst. U. S. 
Atty. 

Aitken & Aitken, for défendant in error Axman. 

Jesse W. I.ilienthal, for défendant in error y\merican Bonding Co. 

Before GILBERa\ Circuit Jud^e, and HANFORD and WOL- 
VERTON, District Judges. 

HANFORD, District Judge. This îs an action on a contractor's 
bond, in which, on a former présentation of the case to this court, a 
judgment in favor of the United States (167 Fed. 922, 93 C. C. A. 
322) was reversed) for reasons set forth in the opinion reported in 
American Bonding Co. v. United States, 167 Fed. 910, 93 C. C. A. 
310. The brief filed in behalf of the plaintifï in error contains the 
candid admission that, upon a new trial being had in the Circuit Court, 
the government offered and relied upon the évidence introduced upon 
the first trial, and that the Circuit Court, in accordance with the 
opinion rendered by this court, held that there was no liability on the 
part of the American Bonding Company, and that, unless this court 
shall reconsider the opinion heretofore rendered, the décision of the 
case must be adverse to the United States. 

[1] The case has been brought to this court by a writ of error, 
and to authorize a reversai of the judgment of the Circuit Court it 
would be necessary to find in the record an error committed by the 
Circuit Court prejudicial to the rights of the government. In view 
of the admissions above mentionedi, it is obvious that no réversible 
error can be found, because the former décision by this court estab- 
lished the law of the case for the trial court. 

[2] The rule applicable to the case, as now presented, is stated in 
the opinion of the Suprême Court in Roberts v. Cooper, 20 How. 481, 
15 L. Ed. 969, as follows: 

"It lias been settled by the décisions of this court that after a case has 
been brought hère and decided, and a mandate Issued to the court below, 
if a second writ of error is sued out, it brings up for revision nothlng but 
the proceedings subséquent to the mandate. Kone of the (jnestions which 
were before the court on the flrst writ of error can be heard or examined 
upon the second." 

This rule has been consistently observed by this court. Montana 
Mining Co. v. St. Louis, etc., Co., 147 Fed. 903, 78 C. C. A. 33 ; San 

*For other cases see same topic & § numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Pedro, L. A. & S. L. R. Co. v. Thomas, 187 Fed. 790, 109 C. C. A. 
638. 

After renderiïig its opinion on the former hearing of the case, this 
court considered and denied an application for a rehearing, and now 
the court can do no less than to déclare the litigation terminated, sub- 
ject to any right which the government may hâve to apply for a re- 
view of the case by the Suprême Court. 

Affirmed. 



In re SOIv. AARONS & CO. 

In re JULIUS C. WOLFF & CO. 

(Circuit Court of Appeals, Second Circuit. January 29, 1912.) 

No. 151. 

1. BANKBupTcy (§ 140*) — RiGiiTs DP Creditors — Vacation of Sales — 

GlBOtlNDS. 

To entitle a bankrupt's créditer to resclud a sale to bankrupt, and 
to recover possession of goods, the ereditor must show that the banlîrupt 
was. insplvent at the time of the purchase, concealed hls insolvency f roin 
the ereditor, and intendcd not to pay for the goods. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 140.*] 

2. Bankbuptcy (§ 140*) — Eescission or Sales — Fbaud — Evidence — Suffi - 

ÇIENCT. 

On pétition by the bankrupts' créditer to recover possession of gooda 
delivered to bankrupts, évidence held Insiiffleient to show that the bank- 
rupts concealed their insolvency when the coutract was made, or that they 
intended not to pay. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 140.*] 

Pétition to Revise an Grder of the District Court of the United 
States for the Southern District of New York. 

In the niatterof Sol. Aarons & Co., bankrupts. Pétition by Julius 
C. Wolff & Co. to revise an order of the District Court confirming 
an order dismissing a pétition to set aside a sale of goods to the 
bankrupt. Order aiïirmed. 

The petltloners flled a pétition in the District Court for an order re- 
sclndijig and setting aside a sale to the bankrupt of 385 rolls of matting 
and for autbority to take possession of said matting froiu James Talcott, 
to whoin it had been eonsîgned, on the gronnd that the bankrupt corpora- 
tion was insolvent at the time of the purchase of sueh matting, that this 
Insolvency was known to its pre.sldent and gênerai manager at the time 
he gave the order for the matting, and that the bankrupt concealed its in- 
solvency , and had no boiia Me intention of payiug for the matting. The 
référée, as ' spécial mastér, disinlssed the pétition, and the District Court 
confirmed the order of dismissal. This pétition is brought to révise such 
action. ■ , , 

L. M, Scheuei-, for petitioners. 
C. H. Broas, for; respondent. ; 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

PER CURIAM. The petitioners must establish three propositions 
to entitle them to rescind the sale in question: (1) That the îsankrupt 

^For otUer cases seesame vopic & § numeer In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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was insolvent at thç time of the purchâsë of ' the matting. (2) That 
the barikrupt concealed ils insolvency from tlie petitioners. (3) That 
the bankrupt intended not to pay for the goods. 

[1,2] Assuming that the petitioners can establish the first propo- 
sition, and that the bankrupt was insolvent at the time when the order 
for the goods was placed with the petitioners, the second proposition 
does not follow. It is not contended that the officers of the bank- 
rupt made any false statements or were guilty of any positive fraud. 
Fraudaient concealment in this case must be estabHshed by silence, 
if at ail. But vve think it is not so established, because we are unable 
to see that the bankrupt was under any obligation to speak or to dis- 
close its financial condition to the petitioners; no request for any 
statement having been made. Moreover, if fraudulent concealment 
in addition to insolvency were shown, we think that the petitioners 
wholly fail to establish the third essential proposition — that the bank- 
rupt intended not to pay for the goods. Practically the only ground 
for claiming that thèse goods were bought with intent not to pay for 
them is the fact that they were delivered to Talcott and an advance 
obtained thereon. This may be a suspicions circumstance, but it does 
not in and of itself estabhsh fraud, nor of itself justify the inference 
of an intent to defraud. Indeed, the inference might be drawn that 
the bankrupt pledged the goods to obtain money needed in its busi- 
ness until they could be sold. There is some évidence tending to 
show that some of the merchandise was never delivered to Talcott 
and that other merchandise was taken out of pledge and sold. 

Claimants ought not to be allowed to repudiate a sale and reclaim 
goods, and thus obtain a préférence over other creditors, except in 
a case where the proof is clear. This is not such a case. In this case, 
as already shown, no false statements or false représentations were 
made. The petitioners themselves proved their debt, and apparently 
only thought of réclamation proceedings when it was ascertained that 
most of the goods had been delivered to Talcott. 

The order of the District Court is affirmed, with costs. 



W. HAYWARD EXPORT CO. v. LKE. 
(Circuit Court of Appeals, Flfth Circuit. February 20, 1912.) 

No. 2,294. 

1. Chattel Mortgages (§ 133*) — Nature — Speoific Lien. 

Under Geu. St. Fia. 1906, § 2495, a chàttel mortgage Is only a spécifie 
lien on the property eovered. 

[B'I Note. — For otber cases, see Chattel Mortgages, Cent. Djg. § 219; 
Dec. Dlg. § 133.*] 

2. Chattel Mortgages (§ 124*) — Propebtt Not in Existence. 

Where a Florlda chattel mortgage covers Personal property not exist- 
ing at the time it was executed, but to be thereafter created or nianufac- 
tured, the lien only attaches when the property actually cornes into ex- 
istence. • 

[Ed. Note. — For other cases, see Chattel Mortgages, Dec. Dig. § 124.*] 

•For other cases' see same toplc & 3 n0mbbe in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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S.LôGs And Logqino (§ 26*) — Waoï»— Ijen. 
, Under Rev. St. Fia. W92, S 1732 (Gen. St. Fia. 1906, ï 2198), proTÎd- 
Ing a lien for wages- due laborers, the bookkeeper of a sawmlU bas a 
lien for wages on the'lumber produced by the mlU, whlch attaches as 
soon as the process of manufacture commences, and Is not affected by 
failurë to complète such manufacture. 
(Ed. Note. — For pther cases, see Lpgs and Logglng, Dec. Dlg. S 26.*] 

Pétition to Superintend and Revise an Order of the District 
Court of the United States for the Northern District of Florida. 

Pétition by the Wl Hayward Export Company against William F. 
Lee, Denied. 

For opinion below, See 190 Fed. 97. 

Frarjcis B. Carter (W. A, Bloùnt and A. C. Blount, Jr., of 
coupsel), for petitioner, 

Pattillo Campbell, for respondent. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PER GURIAM. [1] In Florida, a mortgage is only a spécifie 
lien.'- G. S, Fia. 1906, § 2495. 

[2)]. Where a mortgage covers personal property not in existence 
at the time, but to be thereaf ter created or manuf actured, the lien 
only attaches when the property is actually created or manufactured. 

[3] Under section 1732, R. S. Fia, 1892, and section 2198, G. 
S. Fia. 1906, the bookkeeper of a sawraill has a lien for his wages 
on the lumber produced by such mill. National Bank of San Au- 
gustine V. Kirkby et al.^ 43 Fia. 386, 32 South. 881. This lien nec- 
essarily attaches as soon as the process of manufacture commences, 
and whether the manufacture is cpmpleted or not does not aflfect 
the existence and validity of the lien. 

The judgment of the District Court, overruling a demurrer of 
petitioner to the amended pétitions of William F. Lee, was proper 
and right in the mattef, and the pétition for revision herein is denied. 



LABARRH ▼. CITIZENS' NAT. BANK.t 

(Circuit Court of Appeals, FIfth Circuit January 30, 1912.) 

No. 2,212. 

BiLXs AND Notes (§ 534*) — Action Aoainst Indoeseb— Attobnet's Fées. 

Plaintift brought suit against an Indorser of a note secured by a 
mortgage wblch prôvlded, in thé evént the note was not pald at ma- 
turlty and fbreclosure was reèorted to, that the holder was entltled to 
collect attorney's fées to the amount of 10 per cent, on the amount In- 
volved.- ïhe indorser was no party to the mortgage, and no proceedings 
had been instïtuted to foreclose the same. Ueld, that a judgment in 
favor of plaintlff, in so far as it awarded attorney's fées, was erroneous. 

[Ed. Note.^For other cases, see Bills and Notes, Cent Dlg. g 1946; 
Dec. Dlg.. 1 534.*! 

In Error to the Circuit Court of the United States for the Eastern 
District of Louisiana. ,; , 

•For other caises see same topic &,i numbeb In DeiC. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
t Rehearlng denied Marcb 5, 1912. 



POPI MFG. CO. T. ARNOLD, SCfiWINN A CO. 649 

Action by the Citizens' National Bank against Gustave J. La- 
barre. Judgment for plaintiff, and défendant brings error. Modified 
and affirmed. 

H. E. Upton, John R. Upton, and Edward N. Pugh (Pugh & Le- 
niann, on the brief), for plaintiff in error. 

R. E. Milling and I. R. Saal (Foster, Milling, Brian & Saal, on the 
brief), for défendant in error. 

Before McCORMICK and SHELBY, Circuit Judges, and MAX- 
EY, District Judge. 

PER CURJAM. This is an action at law to collect a promissory 
note. The note is secured by a mortgage which provides that, in 
the event the note is "not paid at maturity and foreclosure on same 
for want of payment is resorted to," the holder of the note is entitled 
to collect attorney's fées to the amount of 10 per cent, on the amount 
involved. Labarre, the plaintiff in error, was an indorser of the note, 
and was not a party to the mortgage. The right to collect attorney's 
fées does not appear to exist, inasmuch as the foreclosure of the mort- 
gage "for want of payment" has not yet been resorted to. The trial 
court rendered judgment for the plaintiff for $2,407.50, and "an ad- 
ditional sum of 10 per cent, on said amount of principal and interest 
as attorney's fées." 

The judgment of the Circuit Court is amended, by striking out the 
part thereof allowing attorney's fées. The défendant in error will 
be taxed with the costs in this court. 

The judgment, as amended, is affirmed. 



POPE MFG. CO. v. ARNOLD, SCHWINN & CO. 

(Circuit Court of Appeals, Seventh Circuit. October 13, 1911.) 

No. 1,742. 

Patents (§ 328*) — Invention— Bictcle. 

The Smith patent. No. 392,973, for a pedal shaft bearing tube for bi- 
cycles built rlgidly Into and forming an intégral part of the frame, Is 
void for lack of Invention in view of the prior art as shown in struc- 
tures descrlbed in printed publications. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Illinois. 

Suit in equity by the Pope Manufacturing Company against Ar- 
nold, Schwinn & Company. Decree for défendant, and complainant 
appeals. Affirmed. 

For opinion below, see 177 Fed. 419. 

This cause comes hère upon appeal from a decree dismissing a bill 
of complaint, in common form, alîeging infringement of claims 1 and 
6 of United States patent No. 392,973, granted to William E. Smith 
on November 13, 1888, on an application filed February 16, 1888, 
for improvements in bicycles. 

•For ether cases ses saœe topic & { mvmbsb in Dec. & Am. Digs. 19Q7 tQ date, & Rep'r Indexai 
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William A. Redding, William B. Greeley, Albert M. Austin, Charles 
K. Offield, Henry S. Towle, Albert H. Graves, and James R. Offield, 
for appellant. 

-, Philip C. Dyrenforth, John H. Lee, George A. Chritton, and Rus- 
sell Wiles, for appellee. 

' Befote GROSSGUP and BAKER, Circuit Judges, and CARPEN- 
TER, District Judge. 

CÀRPENTER, District Judge: The daims alleged to be infringed 
read as follows: 

"l,In a rear-dflving front-steering bicycle, tUe frame or reach provided 
wlth tbe rigid transverse tube c, bullt rigidly Info and forming an intégral 
part of sald frame, and adapted, stibstantially as descrlbed, to reeeive the 
pedal sliaft.'' 

"6. Iti a frame for bicycles and kindred machines, a transverse receiving 
tube, c, provided wlth necks, c» and c*, to recelve the front and rear ends 
of the frame or reach." ' 

Thèse claims indicate that the invention involves a pedal shaft 
bearing tube, so constructed transversely with the reach or frame of 
the bicycle that the whole forms a single rigid and intégral structure. 

The défenses are: (1) That Smith was not the first inventer, and 
(2) that the patent is, in view of the prior art, invalid. 

In the view which we take of the case it will be unnecessary to 
disèùss the question of whether or tiot Smith was the first inventor. 

Thé record contains a number of English trade publications of 
a commercially gênerai circulation in the United States, which indi- 
cate that the device of thfe patent in question was made public in 
this country prior to the date of the invention. 

Certain papers were published in 1887 showing the so-called "Rov- 
er" type of bicycle, the bottom bracket of which, although it de- 
pended somewhat below the frame, was rigid and intégral ; the tube, 
however, bëing eut away between the two end bearings. It was, as 
défendants' expert says, a mutilated tube. 

Grifïin's Year Book for 1887, illustrating "The Ranger Centaur 
Dwarf Safety Ranger,';' shows a bottom bracket in rigid connection 
with the reach, but having a tubular journal or transverse tube under- 
neàth'the rëàch. The Centaur Cycle Company's catalogue for Febru- 
ary 1, 1888, shows a eut of the "Ranger" with the statement: 

"We t»roduce in one solid steel forglng the crank bearing bracket wlth con- 
nections for the bottom fork and main backbone." 

The "Cyclist" of May 25, 1887, and the "Bicycling News" of Feb- 
ruary 4, 1888, illustrating the "Raleigh" bicycle, show a rear-driving, 
front-steering bicycle, with what :appears clearly to be a tubular pedal 
shaft, centrally located betwëeh the reach ànd the rear forks of 
thé machîhe. * This pedal shaft is shôwn tô hâve been brazed solidly 
ori thé 'bracket. 

Stûrméy's Handbook, à standard bicycle publication,' of date July 
20," 1887, dèscribed the "Raleigh''"bicyde as having "the crank bracket 
constructed solid with the frame." Also, "solid crank bracket, impos- 
sible -to work loose." ^ • 
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The cuts and descriptive matter in thèse pubHcations show that 
certain safety bicycles were advertised as constructed mainly of tub- 
ing, with a centralized and rigidly built-in bottom bracket. Whether 
the tubular pedal shaft was completely inclosed does not appear. 

Thus it seems that some months prior to Smith's application for the 
patent in suit, and which, by légal presumption, was a like period 
prior to his claimed invention, the standard bicycle publications of 
England, which had a trade circulation in this country, contained illus- 
trations which, though from their very nature not showing spécifie 
détails, are so plain as to leave no possible room for invention in the 
subject-matter of either the first or the sixth claim of the Smith pat- 
ent. 

The location of the bottom bracket with référence to the frame 
or reach, as shown in thèse publications, is identical with that shown 
in Fig. 1 of the Smith patent, save only that it cannot be said from 
the illustrations alone that the bottom bracket illustrated is a nonper- 
forate tube. A bottom bracket, however, it is ; and manifestly cen- 
tralized and built into the reach or frame, so as to make an intégral 
part of it. 

The following cuts of the "Raleigh" bicycle, taken from standard 
bicycle trade publications, will serve as illustrations. The first ap- 
peared in the issue of the "Cyclist" under date of May 25, 1887; 
and the second in "Sturmey's Handbook" which was published on 
July 20, 1887. 

The crank axle bracket ap- 
pears to be disposed centrally 
between the lower rear forks 
and the lower front member of 
the diamond frame. The brack- 
et is solid with the frame. The 
lower rear fork and the lower 
front frame member extend 
radially from the crank shaft 
bracket, so that the bracket may 
be said fo be centralized be- 
tween them, built to form, in 
eflfect, an intégral part of the 
frame, and is described in the 
text of "Sturmey's Handbook" 
as "solid crank axle bracket, 
impossible to work loose." This 
bracket is/also described aspro- 
vided with ball-bearings for the 
crank àxle, from which it fol- 
lows necessarily that the brack- 
et must hâve been, in part at least, tubular. 

Sturmey's . Handbook, as well as the other printed publications in 
the record, leave it uncertain whether the crank axle bearing there 
contemplated was in the form of a continuons imperforate tube or 
not, and the complainant insists that the patent in suit contemplâtes 
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an imperforate tubular crank sTiaft. Complainant's counsel at the 
hearing on this appeal admitted that a perforate tube would not in- 
fringe the Smith patent. We agrée with the learned trial judge that: 

"WIth thèse illustrations and descriptive matter of the 'Raleigh' bicycle 
before him, showlng etery détail of the clainis in suit except whether or not 
there was a perforation or opening inthe uuderside of the bracket, and with 
perforate and inniierforate axle supports to choose froui, it is the opinion of 
the court that any person skilled th the art could as certainly hâve produced 
a bicycle involvlng thé subjeet-mattér of the claim in suit as if he had the 
Smith patent before him. If he chose a perforate axle and found that it 
was objectionable, it is believed that, in view of the state of the art, the 
most ordinary mechanical skill would tell him to close the opening or adopt 
an ôld f orm of imperforate tube. WIth the state of the art in view, It is the 
opinion of the court that there was no patental)le différence between the 
Smith bottom-bracket with a perforation on its underside, and a bracket of 
the same construction without a perforation." 

Given a tubular frarne and a "crank bracket constructed solid with 
the frame," and bearing in mind that strength and lightness were the 
most désirable features in the construction of the so-called "safety 
bicycle," and bearing in mind also that the pedal shaft involved the 
point of greatest strain, it would not require inventive genius to take 
the perforate crank bracket, constructed solid with the frame, and 
couvert it into an iniperforate and consequently stronger tubular 
bracket. 

This case comes within the doctrine announced in Seymour v. Os- 
borne, 11 Wall. 516, 20 L. Ed. 33, and Cohn v. United States Corset 
Company, 93 U. S. 366, 23 L. Ed. 907. 

In Cohn v. United States Corset Company, the court said : 

"To defeat a party suing for an infriagément it is suiBcient to plead and 
proye tijat the thlng patented to him had been patented or described in some 
printèd publication prior to his supposed Invention or diseovery thereof." 

Ih Seymour V. Osborne, it was held: 

"Patented inventions cannot be supërseded by the mère introduction of a 
foreign publication of the kind, though of prior date, unless the descrip- 
tion and drawings contain and exhibit a substantial représentation of the pat- 
ented Impcovement, In such full, clear, and exact terms as to enable any 
person sËlIled la the art or science to which it appertains, to make, construct, 
and practice, the invention to the same practlcal extent as they would be 
enabled to do If the information was dérlved from a , prior patent. Mère 
vague and gênerai représentations will not support such a défense, as the 
knowledge supposed to be derived from the publications must be sufflclent 
to enable those skilled in' 'tiie art or science to understand the nature and 
opération of the invention, land to carry it into practlcal use." 

A patent to be valid must exhibit invention beyond what was 
known to the world prior to the advent of the patentée. The patent 
hère involved falls short of this standard. 

The decree of the trial court is affirmed, with costs against the 
appellant. 
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AMERICAN SULPHITE PULP CO. v. DE GRASSE PAPER CO. 

(Circuit Court of Appeals, Second Circuit. January 29, 1912.) 

No. 1.35. 

Patents (§ 319*) — Infeingement — Damages — License Fee. 

Where complalnant established tlie valldlty of a patent and defendant's 
infringenient, but was unable to prove a unil'orm rate of Uoense fee, or 
a uniform rate for the particular period during whieh defendant's in- 
friugement began, due largely to the différent holdings, sonie in favor 
of and sonie against the validity of the patent, it was nevertheless en- 
titled to recover damages based on the lowest rate of license fee charged 
and coUected down to the time infringenient began. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 577-58G; Dec. 
Dig. g 319.*] 

Appeal from the Circuit Court of the United States for the North- 
ern District of New York. 

Action by the American Sulphite Pulp Company against the De 
Grasse Paper Company for infringement of patent. From a decree 
of the Circuit Court (190 Fed. 39) awarding complainant nominal 
damages only, it appeals. Reversed and remanded. 

See, also, 157 Fed. 660, 87 C. C. A. 260. 

Thls cause cornes hère upon appeal from a decree of the Circuit Court, 
Northern District of New York, conflrmlng the report of a master flnding 
complainant entitled to nominal damages only upon an aceounting for profits 
and damages against a défendant who had infringed the complainant's patent. 

The action was brought by the usual bill in equity praying for injunctlon 
and aceounting under reissued letters patent No. 11,282 dated Noveniber 1.5. 
1892, to George F. Russell, assignor to complainant, for improvements in pulp 
digesters. Tlie particular improvement consists of a cementltious lining for 
the dlgester in whlch the wood pulp is treated, or, as the Circuit Court of 
Appeals in the First Circuit expresses It, "homogeneous structural llnings, 
composed of adhesive and reslsting materials in the nature of cément, whieh 
possess the required qualities described in the spécifications." The "required 
qualities" are such as will resist the influence of acids and of sulphurous 
gases acting upon the lining under great heat and pressure. 

The patent has been several tlmes before the courts ; it Is sufflcient to refer 
to our former opinion in the case at bar, 157 Fed. 660, 87 C. C. A. 260, in 
whieh we followed the First Circuit holding the patent to be valid and also 
held that defendant's structures infringed the claims. Upon receipt of the 
mandate of this court, the Circuit Court entered the usual decree, sending the 
cause to a master to take proof as to profits and damages. The only ques- 
tion before us on this second appeal is whether or not the master and the 
Circuit Court erred in holding that no profits had been shown and that upon 
the évidence complainant was entitled to nominal damages only. 

F. T. Benner, Howard P. Denison, and A. P. Browne, for appellant. 
Henry Schreiter and W. B. Van Allen, for appellee. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge. (after stating the facts as above). Up- 
on the aceounting complainant began by introducing some testimony 
apparently directed to showing profits by défendant; but it soon 
abandoned that line of proof, and concèdes hère that no profits were 

•For other cases see same topic & i nvmbeb in Dec. & Am. Digs. 1907 te date, & Rep'r Indexes 
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shown. The only question ts as to damages, and the only damages 
sought to be proved are such as might resuit from dcprivation of li- 
cense fées which complainant could hâve obtained for defendant's di- 
gesters, if the latter had admitted the validity of the patent and ob- 
tained complainant's consent to lining them with its material, instead 
of proceeding to line them without consent and in infringement of 
the patent. 

The master found that complainant had "failed to prove an es- 
tablished license fee at the time défendant commenced to infringe" — 
in 1903. That finding is correct and fully warranted by the testimony. 

He found as a conclusion of law that complainant was entitled only 
to nominal damages. This conclusion was reached upon the theory 
that unless a uniform rate of license fee, or at least a uniform rate for 
the particular period during which defendant's infringement began, 
can be shbwn, nothing at ail can be recovered. We do not agrée 
in this conclusion. The patent had a career of vicissitudes. Some- 
times it was held valid, sometimes void. In conséquence the owner 
could not always get the same license fee. There was quite a vari- 
ance between the fées paid in tribute to the patent. Nevertheless 
the owner was constantly seekîng to dérive profit from the patent by 
selling licenses under it. Thèse licensès were not yearly ones. They 
ran each for the full unexpired term of the patent. The size of the 
digesters and other circumstances made this the most satisfactory 
sort of Hcense. The owner imiformly insisted on getting some license 
fee, and uniformly succeeded in getting one, except in the case of 
infringers like défendant whom it prosecuted. Licenses for the lin- 
ing ofover 200 digesters were sold. In the case of two of thèse li- 
censees there were peculiar circumstances which indicate that the 
rates they paid should tiot be considered as a basis for fixing a rate 
to others. They will be referred to later. At first the amount of 
fées- was fixed upon what is called the tonnage basis, but later, ànd 
beforé- defendant's infringement began, they were calculated upon 
the cubicfoQt. Leaving the two licensees above referred to out of 
considération, the lowest rate of license fee charged and collected 
down to the time when infringement began seems to hâve been 86 
cents per cubic foot. Upon sùch a state of facts we are of the opin- 
ion that an infringer should be held tp hâve damaged the owner to 
the extent of, what such infringer would hâve had to pay for a li- 
cense at the loWest rat^ for which licenses had been issued, had he 
not infringed but concéded the validity bf the patent at the outset. 
An; pjivaer may not announcè some fixed. rate, and then constantly 
départ from it for One reason or anothér, and at the same time insist 
that an infringer shall pay this rate, which the owner finds it im- 
possible to colléct from âlI others who use his improvement! It would 
be yeasonable to ass,vi^e; that, had the infringer put the owner to an 
élection either toabate from his announced rate. or to undejrtake an. 
infringement sqit, such, owjtier .would hâve been willing, to accept a 
rate as ;low.;asrherhadalready acceptée from others who poissibly had 
put him.to a like élection in their cases. But it is a very différent 
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thing to hold that where there is a lowest limit below which the owner 
has never gone, pref erring to bring suit rather than accept so little, 
an infringer may appropriate the invention feeling assured that, be- 
cause ail licensees hâve not paid at exactly the same rate, he will never 
hâve to pay anything. Such a rule seems to us to be most inéquitable, 
and the one indicated above is certainly fair to both sides. 

The précise question has apparently not been presented to the 
courts, but we do not find in the décisions of the Suprême Court 
which hâve been referred to on the briefs anything which would 
preclude the adoption of the rule above suggested. 

In Seymour v. McCormick, 57 U. S. 480, 14 L,. Ed. 1024, the court 
says: 

"If any person couW use the invention or discovery by paying wliat a jury 
mdglit suppose to be the fair vaine of a license, It is plain that compétition 
would destroy the whole value of the monopoly." 

Using as an illustration a patented turnout in a railroad, the court 
says : 

"It was the interest of the patentée that ail railroads should use his in- 
vention, provided they paid him the priée of his lleense. The only aetual 
<lamage which the patentée has suffered in such a case (infringenient) is the 
jionpaymeut ot the priée which he has put on his license. ïhere may be 
cases, as where the thlng has been used for but a short time where the jury 
«hould flnd less than that sum ; and there may be cases where f rom some pe- 
l'uliar circumstance the patentée may show aetual damage to a larger amount. 
'Where an luventor flnds it profitable to exercise his monopoly by selling li- 
<-enses to make or use his improvenient, he has himself flxed the average of 
his aetual danuige, when his invention has been used wlthout his license." 

In Packet Company v. Sickles, 86 U. S. 611, 22 L. Ed. 203, évidence 
Avas given by défendants that the plaintiffs had sold a great many 
iicenses for the use of the patent on steamboats, that the patent fées 
were numerous and ranged from $250 to $1,500 for the use of the 
patent during its existence, and that, although they had produced évi- 
dence of ail the sales made of Iicenses for the use of the patent on 
steamboats during its existence, the fee in no case exceeded the lat- 
ter sum. Notwithstanding this testimony, which seems to hâve been 
uncontradicted, the verdict and judgment was for $11,333, with in- 
terest from the commencement of the suit. The court said : 

"The défendants in various form prayed the court to instruct the jury that 
the nieasure of damages was the established rate for tJie license to use the 
Invention, as ascertained by the sales made by plaintiffs of such license to 
others. If this was the true rule of estimating the damage, the bill of ex- 
ceptions shows that a sufflclent number of such Iicenses and the priées at 
which they were granted were in évidence to enable the jury to apply the 
principle to the case before them. And we are of the opinion that this was 
the Sound rule. In such case nothing can be more reasonable than that the 
price flxed by the patentée for the use of his invention, in his deallngs with 
others, and submltted to by them before using It, should govern." 

In Rude v. Westcott, 130 U. S. 152, 9 Sup. Ct. 463, 32 L. Ed. 888, 
where the court held that enough was not shown to establish a rate 
of license which could be used as a measure of damages, there were 
"two instances, and perhaps a third instance, in which a.specified sum 
had been paid for the use of the machines or for the privilège of mak- 
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ing and selling them." There was nothing to show that license fées 
had been paid by such a number of persons as to indicate a gênerai 
acquiescence in their reasonableness. 

There is nothing in the othCr cases cited to call for spécial notice, 
and we find nothing in the fréquent statement than an "established 
rate" cannot be proved except by showing uniformity, to preclude the 
adoption of the rUle above indicated, which to us seems reasonable 
and équitable. 

As to the rates paid for license fées the record is as follows: 
The master reported a schedule of the so-called "straight" licenses, 
testified to by complainant's witnèss, its président, George W. Rus- 
sell, from the books, to hâve been granted by complainant, based 
upon the cubical contents of the digesters, issued prior to the date the 
infringëment by défendant began. There are eight of them, the 
rate varying from 86 cents to $1.35 per cubic foot. Besides thèse, 
there was proved in the same way by the same witness, called as 
defendant's witness, 72 licenses (including the eight). The first 8 of 
thèse 72 granted years before defendant's infringëment were "for 
services rendered," and need not be considered. The tabulation 
printed in the record which contains thèse 72 does not state as does 
the tabulation of the 8 what was the unit of charge in each case, and 
we cannot make the calculations ourselves. Defendant's counsel call- 
ed attention to some of them, giving the calculations, and stating that 
in several instances the rate was less than 86 cents per cubic foot. 
It may probably be assumed that, if there were others less than 86 
cents, he would hâve referred to them also, so it will be sufficient to 
examine those to which he so referred. 

A group including Nos. 33 to 43, inclusive, shows a rate in some 
instances as low as 19 cents, in other instances 15 cents. It ap- 
pears, however, that ail the licenses in this group were owned or con- 
trolled by the International Paper Company. The brother of the 
président of complainant company, William A. Russell, in his life- 
time controlled that company, and was also the chief person concerned 
in organizing the International Paper Company. He had promised 
on behalf of the pulp company, before the paper company was formed 
not to bring suit against it for infringements of this patent. After 
William A. Russell's death in 1899, the International Paper Company 
claimed that the right to use the Pulp Company's patents should hâve 
been transferred to the Paper Company with his other interests in 
the paper and pulp business. There was a controversy between the 
two companies which was finally settled by the Paper Company pay- 
ing a lump sum of $20,000, and taking, among other things, licenses 
covering ail the mills it owned or controlled. Under thèse circum- 
stances, the rate charged thèse mills should not be taken as a criterion 
by which to détermine the rate of license fee charged by complainant 
for the use of its patented improvement. 

In the case of No. 56, West Virginia Pulp & Paper Company, the 
rate figured on ($10,000 for 27,840 cubic feet) is stated to be about 36 
cents. According to Russell's statement, a mistake was made when 
the gross sum of $10,000 was charged for a license; it being supposed 
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that certain other digesters for which the predecessor of the West 
Virginia Company had already paid had been discontinued. For that 
reason the rate of license fee in this case is exceptional and may be 
disregarded. 

Upon the whole record we conclude that 86 cents should be ac- 
cepted as the lowest unit of charge. If, however, a mathematical cal- 
culation from any of the figures in the table will show that some 
lower unit was charged — disregarding the first eight, the Interna- 
tional Paper Company and the West Virginia Company — that rate 
should be accepted as the unit for calculating the damages. 

It is contended by défendant that the master disbelieved Russell, 
and held that his testimony, being uncorroborated, proved nothing. 
We do not so read the report. The master does find facts which are 
testified to only by the witness. But he did not find that there was 
any uniform rate, saying that had the complainant introduced the 
testimony of licensees and books of the company the évidence "would 
hâve been more convincing to the master." 

In the original suit a license to the High Falls Company in 1894 
was put in évidence, which included a second patent owned by com- 
plainant and called the Jurishina patent. This was some time prior 
to defendant's infringement. The license to the International Paper 
Company was put in before the master. It is dated February 4, 1899, 
and includes the Jurishina patent "and also any other patent or pat- 
ents relating to the lining digesters with cernent tile or bricks that it 
may (thereafter) acquire." It was granted, as we hâve seen, upon 
compromise of the claim that the International Company had suc- 
ceeded to ail William A. Russell's interests. From thèse two isolated 
instances apparently the Circuit Court inferred that the Hcenses grant- 
ed by complainant "in nearly every instance, if not in ail instances 
covered and granted the right to use the processes and products de- 
scribed in both patents." We think the inference is not warranted 
by the facts in proof. There is nothing in the testimony to show that 
the licenses generally included both patents. The master did not 
find that they did. He merely held that thèse two licenses which did 
include the Jurishina patent could not be taken into considération 
towards showing the establishment of a fixed license fee. 

We do not find sufficient in the évidence to support the contention 
of complainant that the damages should be trebled. 

The decree is reversed with costs of this appeal and the cause re- 
manded with instructions to find damages in favor of complainant on 
the basis of 86 cents (or such lower sum as the présent record dis- 
closes), with interest from the date of commencement of the suit, 
and ail costs of the accounting. 
193 F.— 42 
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LOVELL-McCONNBLL MFG. CO. et al. v. AUTOMOBILE SUPPLY 

MFG. CO. et al. 

(Circuit Court, E. D. New York. November 20, 1911.) 

1. Patents (§ 311*) — Suit fob Infringement — Issues. 

In a suit for infriugeiuent of a patent, a charge of unfair compétition 
al.so, in that défendant has Imitated complainant's device in fonn and de- 
sign, is but a pliase of tlie Issue of Infringement, and not a separate cause 
of action. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ .541, 542; Dec. 
Dig. § 311.*J 

2. iNJUNcrioN (§ 55*) — Subjeot of Injunction — Cikculab Intended to Af- 

FECT KiGHÏS INVOLVED IN PENDING LiTIGATION. 

A trade circular, Issued by tlie défendant in a pending suit for in- 
fringement, asserting that its device Is not an infringement, and that com- 
plainant's patent is not valid, and containing cuts of prior devices claim- 
ed to anticipate, is an unwarranted attempt to influence the trade in ad- 
vanee of the court's décision, and will be enjoined. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. |§ 108, 109; 
Dec. Dig. § 55.*] 

3. Patents (§ 294*) — Suit fob Infbingement — Motion fob Injunction to 

Restrain Multiplicity op Suits. 

The intervention of equlty by injunction to prevent a multiplieity of 
suits cannot be invoked by motion in a patent suit, except in so far as 
the threatened litigation mlght interfère vvith the jurlsdiction of the court 
in the pending suit itself, but is a matter for a separate suit. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 473 ; Dec. Dig. 
§ 294.*] 

4. Patents (§§ 296, 297*) — Suits for Infringement — Pbeliminabt Injunc- 

tion. 

Where complainants' case is not apparently complète to the point of 
reasonable certainty, from any Une of attack, a preliminary injunction 
sliould not be granted in an infringement suit without prier adjudica- 
tion or complète récognition by acquiescence équivalent to estoppel. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 476, 477, 481- 
488; Dec. Dig. §i 290, 297.* 

Uronnds for déniai of preliminary injunction in patent infringement 
' suits, see note to Johnson v. Foos Mfg. Co., 72 C. C. A. 123.] 

5. PATEarra (§328*) — Validity and Infeij^qement — Automobile Hobn. 

A preliminary Itijunctlon agalnst Infringement of the Hutchlson pat- 
ents. Nos. 923,048, 923,049, and 923,122, relating to automobile horns, 
denied on the ground that the showing made did not establish validity 
or infringement with sullleient certainty in view of the défenses pleaded. 

In Equity» Suit by the Lovell-McConnell Manufacturing Com- 
pany, the Hutchison Electric Horn Company, and Miller Rèese Hut- 
chison against the Automobile Supply Manufacturing Company and 
Louis Rûbes, président. On motion for preliminary injunction. Mo- 
tion dfeniéd. 

George C. Dean (Thomas J. Johhston, of counsel), for qomplain- 
ants. ■ .' 

C. A. L,. Massie and Ralph L. Scott, for défendants. 

CHATFIEIyD, District Judge. The complainants allège ownership 
of, and right to manufacture and sell under (through various partial 

•For other cases see same topic & § numbbh In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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and limited assignments by the patentée Miller Reese Hutchison), 
three patents, No. 923,048, May 25, 1909, No. 923,049, May 25, 1909, 
and No. 923,122, May 25, 1909. 

[1] The défendants are charged with infringement. The présent 
motion is for preliminary injunction, but has been complicated by other 
motions on the part of both défendants and complainants with re- 
spect to alleged unfair advertising and threatened litigation. The 
complainants now charge also unfair compétition, in that it is al- 
leged that the défendants' device is an exact imitation of the com- 
plainants' in form and design. The scope of the suit disposes of the 
latter question. The rights involved are those concerned with the 
patents alone, and the similarity of the product of the complainants 
and défendants is but a phase of the issue of infringement. 

The first motion, brought by the défendants to prevent the com- 
plainants from prosecuting a number of actions already started, and 
the bringing of many more actions against dealers, most of whom 
were licensees of the complainants, was disposed of without complète 
détermination by an order directing the complainants not to interfère 
with the future action of this court in the présent suit, nor to antici- 
pate the results of this litigation by pushing suits to the point of oner- 
ous burden against the trade generally; and by a direction that the 
présent action should be expedited, while the numerous suits threat- 
ened should not be carried beyond the point of serving process, where 
the only resuit would be to interfère with the complète disposai of the 
présent action. 

The next motion had to do with the action of the défendants in 
publishing a circular and generally notifying the trade that their 
horns were not infringements of the complainants' patents and that 
the complainants' patents were not valid. 

[2] The circular in question contains sketches purporting to show 
the devices or principles of the few patents which seem to be really 
urged against the validity of the complainants' patents in suit. This 
circular has been attacked as intentionally misleading; and while the 
use of the patents set forth, in the manner in which they are presented 
in this circular, would not be objectionable in a brief or if used in 
an argumentative way to the court, it was held upon the motion that 
such a circular could not but influence the trade more or less in an- 
ticipation of the ultimate décision in the action itself, and that such 
an attempted trial of the issues before the public should not be had, 
when the rights of the parties to the action were plainly afïected 
thereby.- 

[3] On the other hand, it was held that the intervention of equity to 
prevent multiplicity of suits could not be invOked upon a motion in 
the patent action, except in so far as this extensive litigation might 
interfère vvith the jurisdiction of this court in the suit itself; nor 
could the action of the défendants in presenting their claims to the 
public be enjoined in this suit, except in so far as those actions were 
a contempt of this court's jurisdiction by, in a measure, endeavoring 
to render, nugatory its décision when the décision might be made, if 
the décision should be adverse^ to the défendants. 
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For this reason the circular in question was ultimately ordered dis- 
continued, it being apparent that even if the défendants should ob- 
tain a decree, either upon the grounds of noninfringement or invalid- 
ity of patent, that in the meantime this court's freedom of action and 
the proper conduct of the parties before it were plainly afifected by 
the contents of the circular above referred to. 

Another motion, relating to extensive use by the complainants of 
a circular setting forth a statement of their position and intentions 
with respect to the attempted prosecution of infringers, in a man- 
ner that would not afifect the court unless they were unable to sub- 
stantiate the statements therein contained, but which was prefaced by 
a statement that it had already been approved by this court, when, 
in fact, the court upon présentation merely returned it with an inten- 
tion of indicating that approval or disapproval, in the absence of the 
défendants' counsel, could not be expressed; but saying that the cir- 
cular did remedy the objections found in a certain previous circular 
already passed on by the court. This resulted in an order directing 
the suppression of any such statement of approval, and at that point 
both parties to this litigation were directed to refrain f rom the dissém- 
ination of any new literature. The complainants were directed, if 
they wished, as they stated, to bring on a motion for preliminary in- 
junction, to do so at once. The présent motion is the resuit, and 
more than usual effort was expended thereon; some three days being 
taken for the argument alone. 

A reading of the patents in suit indicates the possibility of con- 
tention between the parties. Thèse daims number 125, and, with one 
exception, hâve to do with the varions statements of Hutchison's al- 
leged inventions in the construction of a device for giving a loud, 
quickly noticeable and effectively impulsive horntone, for a signal to 
individuals that an automobile was demanding their attention. 

The défendants' device is substantially similar in form to one pat- 
tern of the complainants' horn, and, while the question of infringe- 
ment is contested, less défense is made on that ground than by an 
attack upon patentability and by claiming anticipation as to the pat- 
ents themselves. The patent has to do with a device for the produc- 
tion of Sound in the horn described by the violent and outwardly- 
propelled vibration of a diaphragm, which by the rebound, and by 
continued vibrations thereafter, with fréquent répétition of the pro- 
pulsive force, harmonized or adjusted according to frequency and 
wave lengths (the force being furnished by the use of a rotary electric 
motor), and with the possibility of more or less free vibration beyond 
the précise movement of the propelling means when in contact, causes 
a similar movement of the column of air in the resonator and horn. 
The claims involve most intricate applications of many principles of 
acoustics and also an exceedingly difïicult détermination of the action 
of a diaphragm, as distinguished from the radiating sound waves 
transmitted by a sounding board, which correspond in frequency to 
the sound or blow causing the vibrations, and are not like the for- 
ward and back movement of a column of air under the influence of 
the in and eut propulsion of the diaphragm. 
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Other patents ref erred to in the circulàr above described and urged 
upon the motion raise a difficult question as to the results of bending 
or palpitating a diaphragm by means of a tapping blow or the twist- 
ing of a lever point attached to the diaphragm itself, and the teach- 
ing or disclosure of those patents with respect to the making of a 
Sound instrument Hke the horn of the présent patents. 

The horns in question, in the form under considération, and used by 
both parties, force the diaphragm out, and cause the repeated vibra- 
tions by a direct thrust by each of a number of cams carried upon a 
shaft actuated by the rotary motor. Thèse cams impart a thrust at 
right angles to the plane of the diaphragm, and the possibility of the 
free vibration beyond the thrust of the diaphragm is claimed by the 
complainants to be one of the essential discoveries and patentable fea- 
tures of their invention, in connection with the application of adjust- 
ment in speed and power so as to bring about a harmony or constant 
ratio of sound producing vibration at ail applications of power and at 
ail stages of rotation of the motor, if the normal speed be sufficient 
to actuate the device. 

Many other questions were argued and presented by each of the 
litigants. The argument of the motion took the form of a trial, 
to a greater or less extent, by the use of illustrative devices, with 
which experiments were had to the point of the actual présentation 
of testimony to the court, and the affidavits presented were used in 
such a way that they were in many respects équivalent to examination 
and cross-examination. 

The resuit has been that a considération of thèse cases and an at- 
tempted effort to seriously weigh the case of the complainants from 
the standpoint of the presumption afforded by the patents, aided by 
complète acquiescence for the limited time that the patents hâve been 
in existence (even to the extent of voluntary cessation of manufacture 
on the part of some alleged infringers, and the continued opposition 
of no défendant until the présent suit was brought), with a consid- 
ération of the affidavits, devices, and papers submitted on this mo- 
tion, the issues raised by the points of variance or différence in the 
défendants' construction, which are claimed to avoid the charge of 
infringement, the patents cited as anticipatory, and further the ques- 
tion of patentability, which is seriously denied and opposed by both 
affidavits and illustrative experiments, lead the court to feel that a dé- 
termination of this motion is in effect a final hearing, if that déter- 
mination be in the form of a preliminary injunction. Whether or not 
a preliminary injunction might be advantageous in every case where 
the court may hâve more or less reason to suppose that the patent 
will be declared valid and infringement found, or even upon the 
presumption of validity furnished by the issuance of the patent, has 
been answered in the négative, by the interprétation by the courts of 
the language of Revised Statutes, § 4884 (U. S. Comp. St. 1901, p. 
3381), which grants exclusive use for the statutory period. 

The Court of Appeals of this circuit ha« declared, so recently as 
in the cases of Wright Co. v. Herring-Cuitiss Co., 180 Fed. 110, 
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103 ce. A. 31, and Wright, Go. v. Paulhan, 180 Fed. 112, 103 C. 
C. A. 32, that, if infringement is denied and an issue raised, prelim- 
inary injunction should not be granted unless with reasonable cer- 
taînty the court can déterminé that ail défenses will be invalid, or 
that "the complainant must succeed at final hearing." Hall Signal Co. 
V. General Ry. Signal Co., 153 Fed. 907, 82 C. C. A. 653. In the last 
case cited infringement was not the only issue subniitted to this test, 
and in Wright Co. v. Paulhan, supra, the lower court not only consid- 
ered the issue of infringement, but, disposing of that with such 
definiteness as to indicate that in its opinion no ground for the dé- 
fense existed, went on and discussed at length the questions of pat- 
entability and anticipation. But the Circuit Court of Appeals, in évi- 
dent disapproval of the détermination and considération of such ques- 
tions upon an application for preliminary injunction, reversed the 
décision of the lower court, and bas substantially directed that cases 
proceed as rapidly as possible to final hearing, and that motions for 
preliminary injunction, involving either serions questions of infringe- 
ment or difficult déterminations of patentability and similar défenses, 
should not be granted upon the investigation of the court of the vari- 
ons letters patent, affidavits and models submitted, but should be re- 
servçd for final hearing, if the contention of the défendants be of suf- 
ficient strength, on any of the grounds urged, to indicate that at final 
hearing any issue might be defended to the point of causing the court 
to consider again or further the resuit of the action as expressed by 
the finding upon preliminary motion. 

[4] Ip other words, where the complainant's case was not appar- 
ently complète to the point of reasonable certainty from any line of 
attack, .preliminary injunction should not be granted without prior 
adjudicatiori or complète ; récognition by acquiescence équivalent to 
estoppej. 

One ijirther claim of the complainants' patents, alleging invention 
of a n>ettiod of produciijg the sound in question (claim 37 of patent 
No. 923;043), not only involves ail pf the questions presented upon 
the deviçe or combination claims, but is attacked as well as being noth- 
ing beyond the description of a f unction or the operative resuit of 
using the device described in the patei^t. 

. An issye such as that suggested with respect to this claim cannot 
bedispoged of on preliminary injunction with even as much facility 
as thç questions involving the other claims of the patents in suit. In 
the case of Marchand v. Elmken, 132 U. S. 195, 10 Sup. Ct. 65, 33' 
L,. E:di 332, a method of stirring ta substance producing hydrogen per- 
oxide, while cooling, was held invalid a:s not covering patentable sub- 
ject-matt^er, and the issue involved as tothe application or nonapplica- 
tion pf the. décision cited to the questions presented on the claim re- 
ferr«d to form an additional reason why a détermination of apparent 
yalidity or , invalidity . of thait claim, and > hence of the complainants' 
patents, as ?(pplied to the method of producing the alarm sought to be 
çoveredjtl)ereby,i should not be had ohi preliminary injunction. 
•. An ,ftU'^«d';lprjot,! use by one McMurtry of a horn- having a dia- 
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phragm actuated by means of a spring snapped against the wear pièce 
of the diaphragm is also urged in such a way as to raise an issue of 
fact as well as the necessity of considering it on the question of prior 
use, and furnishes an additional objection to détermination on this 
motion. 

[5] So many other questions hâve been presented and could be stat- 
ed, even in this opinion, that it is best to carry the discussion no f urther. 
The delay involved and the time already used by the court in considér- 
ation of the motion renders it necessary to hold that the motion for 
prehminary injunction should be denied, and ail questions reserved 
for final hearing. The parties seem to be responsible to a reasonable 
degree and danger of loss to the complainants if they are diligent is 
not conclusively shown, even assuming that they are finally successful. 

In order to prevent récurrence of motions similar to those relating 
to the matters of advertising and threatened suits, the complainants 
will be enjoined from any action which will embarrass the défend- 
ants or their customers in bringing this suit to a prompt and complète 
détermination upon the merits, and this injunction will include such 
institution or prosecution of litigation in other districts as will ap- 
parently be for the purpose of intimidation or punitive effect alone. 
The défendants will be enjoined from circulating, in the same or sim- 
ilar form, the contents of the circular known as "The Truth and 
Facts," set forth in the moving papers, or from attempting to pré- 
sent to the public and to their customers their views or statements of 
the évidence already before the court in the présent action, in order 
that, if the complainants should ultimately prevail, the trial of this 
action will not be affected thereby in matters to which the decree of 
the court cannot effectively reach. 
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SOUTPIEEN HT. CO. et al. ,v. TJNITED STATES (INTERSTATE 
COMMERCE COMMISSION, Intervener). 

(Commerce Court. December 5, 1911.) 

No. 44. 

Commerce (§ 92*) — Commebce Coubt— Jurisdiction— Suit to Annul Ordees 
op Commission — "Any Obdee." 

The exclusive jurisdiction conferred on the Commerce Court by Act 
June 18, 1910, c. 309, § 1, 36 Stat. 539, creating such court, of "cases 
brought to enjoln, set aside, annul or suspend, in whole or in part, 
any order of the Interstate Commerce Commission," includes a suit to 
annul an order of the Commission awardlng réparation in damages to 
a complainant made under Interstate Commerce Act Feb. 4, 1887, c. 104, 
§ 16, 24 Stat. 384 (U. S. Comp. St. 1901, p. 3165), as amended by Act 
June 29, 1906, c. 3591, § 5, 34 Stat. 590 (U. S. Comp. St. Supp. 1909, p. 
1159), whlch Is not affected by the provision excepting from the juris- 
diction 80 conferred cases for the enforcement of orders of the Com- 
mission "for the payment of money" ; such cases being actions based 
on suchi Order in whlch there Is a constitutional right to a jury trial, 
jurisdiction of which is reserved to the Circuit Court. 

[Ed. Note. — For othér cases, see Commerce, Dec. Dlg. § 92.* 

For other définitions, see Words and Phrases, vol. 1, pp. 412-433; 
vol. 8,, pp. 7575-7577:. 

Jurisdiction of fédéral courts of sults under Interstate commerce act, 
see note to Bailey v. Mosher, 11 C, 0. A. 318.] 

Pétition by the Southern Railway Company and others against the 
United States, respondent, and the Interstate Commerce Commission, 
intervening respondent. On motion to dismiss for want of jurisdic- 
tion. Motion denied. 

R. Walton Moore, Merrel P. Callaway, Charles J. Rixey, Jr., Al- 
fred P. Thom, Henry T. Wickham, and W. S. Bronson, for peti- 
tioners. 

Blackburn Esterline, Sp. Asst. Atty. Gen. (James A. Fowler, Asst. 
Atty. Gen., on the brief), for the United States. 

P. J. Farrell, for Interstate Commerce Commission. 

Before KNAPP, Presiding Judge, and ARCHBALD, CARLAND, 
HUNT, and MACK, Associate Judges. 

HUNT, Judge. The only Question now before us pertains to the 
jurisdiction of the Commerce Court. 

The pétition was filed by the Southern Railway Company and the 
Chesapeake & Ohio Railway Company, asking in effect that two cer- 
tain orders of réparation in favor of the St. Louis Blast Furnace Com- 
pany made by the Interstate Commerce Commission be annulled and 
that pending suit the enforcement of each of said orders be enjoined. 

The Commission intervened in this court and joins with the United 
States in a motion to dismiss the pétition because each of the orders 
made by the Commission and referred to in the pétition is an order 
for the payment of money only, and the Commerce Court has no 
jurisdiction over the subject-matter. 

•For other cases see same topic & § numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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By the terms of the act to create a Commercé Court (approved 
June 18, 1910) exclusive jurisdiction of thèse several kinds of cases, 
among others, was conferred upon it : 

"First. AU cases for the enforcement, otherwlse tlian by adjudication and 
collection of a forfaiture or penalty or by infliction oC criminal punisliment, 
of any order of the Interstate Commerce Commission other than for the pay- 
ment of money. 

•'.Second. Cases brought to enjoin, set aside, annul, or suspend, in whole 
or in part, any order of the Interstate Commerce Commission." 

There was express déniai of enlargement of tiie jurisdiction of the 
Circuit Courts as such jurisdiction was vested when the act to create 
the Commerce Court was passed. The act merely, though precisely, 
transferred to and vested in the Commerce Court exclusively whatso- 
ever power the Circuit Courts had theretofore possessed to hear and 
détermine the Itinds of cases or proceedings enumerated. We hâve so 
held in Procter & Gamble Company v. United States (Com. C.) 188 
Fed. 221. 

In the grant of jurisdiction to the Commerce Court, exclusive yet 
full though it is in the classes of cases discussed, there is an express 
provision that nothing in the act shall afïect the jurisdiction possessed 
by any Circuit or District Court of the United States over cases or 
proceedings of a kind not within the classes enumerated in the para- 
graphs of section 1 heretofore referred to. Bearing in mind the lan- 
guage of the exception of ail cases for the enforcement of orders for 
the payment of money, it at once becomes apparent that actions at 
law where right of jury trial is preserved cannot be tried in this 
court. However, as to such actions, the statute is not silent, for the 
language of that clause of section 1 of the act creating this court, 
whereby it is affirmatively provided that the act shall not affect the 
jurisdiction possessed by any Circuit or District Court of the United 
States over cases or proceedings of a kind not within the classes 
enumerated in the act establishing the Commerce Court, clearly com- 
prehends them and préserves the rights of parties as they existed be- 
fore June 18, 1910. Such a construction of the act makes each part 
effective by cutting eut from the jurisdiction of the Circuit Courts 
and transferring to this court exclusive jurisdiction over varions kinds 
of cases, yet reserving the jurisdiction in those courts as it was pos- 
sessed over cases which but for the exception would hâve been in- 
cluded in the gênerai clause. 

The language which defines an order which may be affected by de- 
cree of this court is unrestricted ; "any order" which is involved in 
a direct suit to enjoin, set aside, annul, or suspend, provided always 
it is a case where a Circuit Court formerly possessed jurisdiction to 
annul, set aside, or suspend. And that prior to June 18, 1910, the 
Circuit Courts had jurisdiction is évident, for the language of section 
16 of the interstate commerce act, as amended by the Hepburn act of 
June 29, 1906, expressly vested in such courts power to hear and dé- 
termine suits to enjoin, set aside, annul, or suspend any order of the 
Commission. We cannot read into the clause which confers jurisdic- 
tion upon this court words of limitation other than those which for- 
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merly icircutïiscribed the powers of the Circuit Courts, nor can we 
except from the described kinds of cases where injunction, annul- 
ment, or suspension may be had orders for the payment of money. 
The fundamental principle that Congress is presumed to hâve ex- 
pressed its meaning with due délibération, and that it is not within 
the poWer of the court to go beyond the plain expressions of the 
Legislat,ure, prevents the court from holding otherwise. 

We need go no further now than to hold that since the approval of 
the act creating this court, a carrier which is ordered to pay damages, 
and which coûld bave gone to the Circuit Court in equity to bave such 
an order ahnulled or enjoined, bas now the right to ask this court to 
enjoin or annul or suspend such an order, provided always it can 
show grounds for équitable relief. And as tlie jurisdiction of this 
court oyer such a case is exclusive, it follows that no other court 
can entertain a bill in equity for the direct purposes of annulment or 
suspension' as aforesaid. 

We are urged to adopt the view that when Congress excepted from 
thè kinds bf cases over which the Commerce Court may exercise ju- 
risdiction the enforcement of an order for the payment of money, 
it could not bave intended to authorize us to annul such an order; 
and it is said that when the Circuit Court tries an action at law to- 
enforce such an order, that court necessarily bas power to deny re- 
lief, on the ground that the order is illégal and void, and that there- 
fore. theré is a destruction of that clause of the act which makes the 
jurisdiction of this court exclusive over cases to annul any order of 
the Commission. The difificulty with this reasoning lies in confound- 
ing thèse two propositions : On the one hand, an express aflSrmative 
déniai of power to this court to try an action sounding in tort as 
does one to recover damage for excesses of rates collected as or- 
dered by the Commission, wherein right of trial by jury must be pre- 
served ; and, oiî the other hand, an express grant to this court of 
exclusive authority to hear and décide a pétition brought to annul or 
enjoin àh order of the Commission. No suit having for its purpose 
the annulling of an Order for the payment of money is brought in the 
Circuit Court, and none can be; the jurisdiction of this court being 
excliisive in actions of that kind. The case in the Circuit Court is- 
one to recover damages upbn an order duly made by the Commis- 
sion. True, a défense, among others available, may învolve the va- 
lidity of the order upon which plaintiff bases bis action ; but we need 
not dwell upon what questions may be presented in the Circuit Court, 
for we bave no jurisdiction over them. It is plain, however, that 
if such a défense is sustained in the Circuit Court, the ruling does not 
thëreby affirmatively annul and set aside the order of the Commis- 
sion; it mereiy détermines that as between the parties before it the 
order is not a val Jd légal bàsis for the particular claim sought to be 
enfoi-ced. In actual practice, where law and equity courts are in- 
voked, there may arise some opportunity for varying views upon the 
validity of an order of the Commission. Surely, though, instances of 
divergencies will not happen more often than they do under any 
System where séparation of law and equity obtains, and in any event 
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are not of such serions appréhension as to justify a construction of 
the statute which would subtract from the lawful authority deliber- 
ately conferred by Congress upon this court exclusively to enjoin, 
set aside, annul, or suspend, in whole or in part, "any order" of the 
Commission. 

As what we hâve said is controlHng upon jurisdiction, the only 
question now presented, the motion to dismiss, must be denied. 

So ordered. 



ARKANSAS FERTILISER CO. v. UNITED STATES (INTERSTATE 
COMMERCE COMMISSION, Intervener). 

(Coiinuerce Court. December 5, 1911.) 

No. 42. 

1. Commerce (| 02*) — Commerce Court — Jurisdiction — "Order" of Inter- 

state Commerce Commission. 

The Coiniiierce Court lias jurisdiction of a suit to annul au "order" 
of the Interstate Commerce Commission whleh elther awards or dénies 
réparation to a complaiuant under Interstate Commerce Act Feb. 4, 1887, 
c. 104. § 10, 24 Stat. 384 (U. S. Comp. St. 3901, p. 3105), as amended by 
Act Juue 29, 1900, c. 3591, § 0, 34 Stat. 590 (U. S. Comp. St. Supp. 1909, 
p. 1159). 

[Ed. Note. — For other cases, see Commerce, Dec. Dig. § 92.* 

For other définitions, see Words and Phrases, vol. 0, pp. 5017-5023; 
vol. 8, p. 7739. 

Jurisdiction of fédéral courts of suits under Interstate Commerce Act, 
see note to Bailey v. Mosher, 11 C. G. A. 318.] 

2. Commerce (§ 87*) — Interstate Commerce Commission— Complaints for 

Damagi;s — Limitation-— "Accrue"— "Cause of Action." 

Under the provision of Interstate Commerce Act Feb. 4, 1887, c. 104, 
§ 10, 24 Stat. 384 (U. S. Comp. St. 1901, p. 310.")), as amended bv Act 
June 29, 1900, c. 3591, § 5, 34 Stat. 590 (U. S. Comp. St. Supp. 1909, p. 
1159), that claims for the recovery of damages shall be filed with the 
Interstate Commerce Commission "within two years from the tlme the 
«ause of action accrues and not after," as applied to the clalm of a 
shipper to recover damages on the grouiid that the published and Jiled 
rate of a railroad company under which he made a shipment was un.1ust 
and unreasonable, the cause of action accrued when the shipment ter- 
niinated and complainant became liable for the freight, and not when 
he actually paid it. A eontrary construction would enable a shipper 
and carrier through coUusive delay in payment of a freight charge 
which, while tlie rate remains in force, is made obligatory by the stat- 
ute, to give such shipper a préférence over others which it was the 
spécial purpose of the amendments of the acts to prevent. l'er Knapp, 
Presiding Judge ; Mack, Judge, concurring ; and Carluud and Ilunt, Judg- 
es, dissenting. 

[Ed. Note. — For other cases, see Commerce, Dec. Dig. § 87.* 
For other définitions, see Words and Phrases, vol. 1, pp. 101-103 ; vol. 2, 
pp. 1015-1019; vol. 8, p. 7598.] 

3. Commerce (§ 87*) — Interstate Commerce Commission — Ordebs— Commekce 

Court— Jurisdiction. 

A pétition by a carrier to the Interstate Commerce Commission for 
leave to refund to a shipper a portion of a freight charge paid whicii 
it admits to bave been excessive is not the équivalent of a complaint 

'For other cases see same tapie & § kumber la Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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for réparation by the shipper under Interstate Commerce Act Feb. 4, 
1887, c. 104, § 13, 24 Stat. 383 (U. S. Comp. St. 1901, p. 3164), and a 
déniai of tbe pétition by the Commission for want of jurisdlctlon, be- 
eause under Its construction of the statute the claim of the shipper was 
barred by limitation, does not conetitute an order adverse to the shipper 
which eau be made the basis of a suit by him for relief in the Com- 
merce Court. Per Archbald, Judge, Solus. 

[Ed. Note.— For other cases, see Commerce, Dec. Dig. § 87.*] 

Pétition by the Arkansas Fertilizer Company against the United 
States, respondent, and the Interstate Commerce Commission inter- 
vening respondent. On final hearing. Pétition dismissed. 

E. L,. McHaney, for petitioner. 

James A. Fowler, Asst. Atty. Gen., and Blackburn Esterline, Spécial 
Asst. Atty. Gen., for the United States. 

Charles W. Needham, for Interstate Commerce Commission. 

Refore KNAPP, Presiding Judge, and ARCIiBALD, CARLAND, 
nUNT, and MACK, Associate Judges. 

KNAPP, Presiding Judge. This case involves the meaning and ap- 
plication of a provision in the sixteenth section of the act to regulate 
commerce, as amended in 1906, which reads as follows: 

"Ail complalnts for the recovery of damages shall be flled with tbe Com- 
iiiission within two years from the time the cause of action accrues." 

What is the "cause of action" hère intended to be defined, and 
vvhen does it "accrue"? 

The typical facts appearing in the record disclose the concrète form 
in which the question is now presented. In February, 1907, the peti- 
tioner shipped a car load of fertilizer from Little Rock, Ark., to 
Ravanna, Ark., billed to one A. S. Stuckey. The shipment was routed 
over the St. L,ouis, Iron Mountain & Southern, and the Kansas City 
Southern, and moved for a short distance in the state of Texas, there- 
by making it Interstate. On February 15, 1907, the petitioner pre- 
paid charges at the rate of 15% cents per 100 pounds, amounting to 
.$85.05, and later the delivering carrier demanded the additional sum 
of $66.15, based on a rate of 28 cents, which was the lawful tarifif 
rate in force at the time the shipment moved, and this sum was paid 
by petitioner on March 30, 1910. 

In September, 1910, some three years and seven months after the 
transportation service was performed, the delivering carrier, in be- 
half of petitioner, applied to the Interstate Commerce Commission for 
authority to refund the sum of $59.40 (which would resuit in a 
charge of 17 cents on the shipment in question), making the express 
admission that the tarifï rate of 28 cents, which petitioner had paid 
as above stated, was unjust and unreasonable, and agreeing to main- 
tain for the required period a rate of 17 cents, which was established 
by a tariff filed with the Commission about that time. Following its 
ruling in Blinn l^umber Co. v. Southern Pacific Co., 18 Interst. Com. 
Com'n 430, the Commission denied the application on the ground that 
it was without jurisdiction to allow the refund, because more than 

•For oUier<;ases see same topic & § numbbh in Dec. & Am. Digs. 1907 to date. & Rec'r Indexes 
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two years had intervened between delîvçry of the shipment to the con- 
signée and the filing of the claim for réparation. Thereafter and on 
June 5, 1911, the pétition herein was filed to set aside and annul the 
order of the Commission. The United States filed an answer, and the 
Commission also intervened and answered. The petitioner thereupon 
filed motions to dismiss the answers as not stating a défense to the 
cause of action alleged in the pétition. On this record, and the brieîs 
of counsel, the case was submitted without oral argument. 

[1] The answer of the United States, which is in the nature of a 
spécial demurrer, allèges that the facts set forth in the pétition do 
not constitute a cause of action, and also allèges that this court is 
without jurisdiction to hear and détermine the case. Jurisdiction is 
challenged on the grounds : (1) That the Commission has made no 
"order" respecting petitioner's claim, and consequently there is no 
basis for the suit; and (2) that the refusai of the Commission to au- 
thorize the refund, if it be deemed in any sensé an order, relates to 
the payment of money only and is therefore not within our jurisdic- 
tion. The latter objection is disposed of by the décision just rendered 
in Southern Railway Co. et al. v. United' States et al. (No. 44) 193 
Fed. 664, and the reasons stated for the conclusion therein reached 
need not hère be repeated. It is only necessary to add that if this 
court has jurisdiction to set aside an order of the Commission which 
awards réparation, it has also jurisdiction to set aside an order which 
dénies réparation. 

The form in which the Commission's refusai was expressed in this 
instance is not shown by the record, nor does it seem to us at ail 
important, since the pétition allèges, and the answer of the Commis- 
sion admits, that leave to refund was denied without considération 
of the merits of the claim, and solely because its allowance was pre- 
vented by the statutory provision above quoted. While the sixth 
paragraph of the pétition, and perhaps the prayer for relief, may be 
open to technical criticism, it appears plain to us that the pleadings 
taken together sufficiently define, and therefore require us to décide, 
the real matter in controversy between the parties, namely, whether 
the Commission was correct in its construction of the law in the Blinn 
Case and in applying that construction to petitioner's claim. 

[2] What, then, is the true meaning of the so-called limitation? 
Did it deprive the Coinmission of authority to permit or require 
thèse carriers to repay the amount which they had collectée! in ex- 
cess of a reasonable charge? If so, the Commission was right and 
the pétition herein should be dismissed ; if not, the order in question 
— for that which has ail the efifect of an order may be treated as an 
order — should be set aside to the end that the Commission may be 
free to consider petitioner's claim upon its merits. 

The contention of petitioner is easily comprehended and may be 
summarized as follows: There must be some injury for which re- 
dress is afïorded by "the recovery of damages." If an excessive rate 
is charged, the injury occurs when payment of that rate is enforced, 
and the measure of recoverable damage is the excess of such pay- 
ment above a reasonable rate. But until the shipper is compelled 
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to pay the excessive àmount„no injury has been inflictedi, and conse- 
quently no "complaint" can be raade. Therefore a "cause of action" 
does not arise, because there is no damage, until the unreasonable 
rate has been actually collected. In this case the balance of the tariff 
rate, which was a concededly excessive rate, was paid in March, 1910, 
a little less than six months before the delivering- carrier applied for 
leave to refund ; and we regard the application then made, since 
it was so regarded by the Commission, as the équivalent of filing a 
complaint. 

We recognize the force of this contention, which is undoubtedly 
sustained by the common-law rule andl nuraerous décisions in which 
that rule has been upheld. Indeed, it may be admitted that, if this 
case is governed by the principle which obtains in the fields of con- 
tract litigation, the ruling of the Commission involved an error of 
law which the courts may be invoked to correct. ; 

But we are of opinion that the question hère presented is not con- 
trolled by the gênerai rule, and that the Commission correctly con- 
strued the limiting provision in the Blinn Case and therefore properly 
rejected petitioner's claim. This provision in the sixteenth section, 
inserted in 1906, is only an incidental and relatively unimportant part 
of a comprehensive scheme of régulation which was inaugurated by 
the act of 1887 and has been expanded and strengthened by successive 
amendments. The pervading purpose of that scheme is the pré- 
vention of unjust discriminations and the enforcement of equal treat- 
ment as between ail shippers in like situation. Clearly, the provision 
in question should be so construed as to advance that purpose if such 
a construction be in any view permissible. 

But if the construction contended for by petitioner is sustained it 
follows that judicial sanction would be given to certain préférences 
of obvions injustice and the aim^ of the law as a whole thereby meas- 
urably defeated. In other words, the limitation under review would 
be held to impair the bénéficiai purposes of the act by creating an 
obnoxious and indefensible exception to its requirements. This pro- 
vision, moreover, in common with other amendments adopted at the 
same time, was designed to make the law in its entirety more effica- 
cious, and also designed to protect from depletion, after the lapse of 
two years, railway earnings resulting from the application of tarifif 
charges. To hokl that the ruling of the Commission was erroneous 
would therefore not only legalize a device for offensive favoritism, 
but also to an extent subvert the spécial purpose for which this 
amendment was enacted. It is difïicult to believe that such a resuit 
was ever intended. 

In construing remédiai statutes, especially those of a generic char- 
acter, courts hâve not hesitated to restrict and modify the ordinary 
meaning of words and phrases, and even of entire paragraphs, in 
order to harmonize conflicting or inconsistent provisions and so enable 
ail of them to contribute in proper degree to the object sought to 
be accomplished. Instances of this kind are too familiar to require 
citation. Indeed, the Suprême Court, in the Abilene Case, 204 U. S. 
426, 27 Sup. Ct. 350, 51 L,. Ed. 553, declared that a right of action 
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as old as the common law had been taken away by the act to regulate 
commerce, since otherwise full effect could not be given to the pur- 
pose of that statute to prevent discriminations. Bearing in mind how 
rarely suits were brought to recover damages for excessive railroad 
charges, and hôw easily collusive delay in the payment of f reight bills 
could be utiHzed, as the Commission points out, to give préférences 
which are actual rebates, it seems well within précèdent to reject 
petitioner/s contention and to upholdi a construction under which, as. 
Commissioner Lane observes: 

"The act becomes workable and enforeeable from the standpolnt of shlp- 
per, carrier, and the Commission itself." 

Any serious doubt in this case should disappear, as we think, wheir 
once it is clearly perceived that the relations between shipper and 
carrier are no longer contract relations ; that the rights and obliga- 
tions of both are fixed, not by mutual agreement, but by the mandate 
of the statute ; that the duty of the shipper to pay and of the carrier 
to collect the tarijEf rate in force when the transportation takes place,, 
even though that rate be grossly excessive, is a duty imposed by 
législative enactment ; and that it is beyond the power of the parties, 
to évade or modify this duty by any consent or undierstanding. In 
other words, since the obligation to pay the tariff charge springs from 
a positive law, the extension of crédit because such charge is claimed 
or admitted to be unreasonable cannot be granted by the carrier or 
accepted by the shipper. It follows that the reasons for the gênerai 
rule above adverted to are altogether wanting in the case hère pre- 
sented, and therefore the rule itself should be denied application. 

Moreover, when ail the provisions of the act and supporting laws 
are taken together, and the doctrine of the Abilene Case kept in mind, 
it becomes évident that the basis of a claim for réparation, which is 
the kind of "action" referred to in the limitation clause, is the exist- 
ence at the time the claimant's shipments moved of an unreasonable 
rate established by the carrier's tarifï andi imposed upon ail shippers 
alike; and that there can be no "recovery of damages" except as 
incident to a détermination by the Commission that such rate was 
unreasonable, including the extent to which it was unreasonable, and 
the fixing of a law fui rate for the future, unless the carrier has in 
the méantime voluntarily made the proper réduction. The real cause 
of action is the publication of a rate that is unlawful because exces- 
sive, and it "accrues" as to a particular shipper when his property 
is transported under that rate. As Commissioner Harlan says in his 
concurring report in the BHnn Case: 

"The unlawfulness of the rate Is the shipper's cause of action, and the 
amount actually paid by him in excess of a lawful rate is but the measure 
of his damages. The wrong done to the shipper, with respect to shiijments 
already made, arises out of the publication by the carrier of an unlawful 
rate and the obligation imposed upon the shipper by the publication to pay 
that rate. The bar of the statute therefore commences to run when the 
obligation of the shipper to pay the unlawful rate has become a completed 
obllgatioû, namely, upon the delivery of the shipment to him at destina- 
tion, and tnanifestly cannot be postponed by the failure of the shipper to 
fulfill his obligation. It is true that there; can be no recovery of damage» 
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unless the unlawful rate hae been pald ; nevertheless, the Inquiry In any 
such proceedlng Is whether the published rate was excessive, and, If so, 
to what extent. That Is the Issue, the cause of action, as well as the sub- 
j'ect-matter of the controversy between the shipper and the carrier ; and 
when resolved In favor of the shipper the extent of his damages on a par- 
ticular shipment is a mère matter of calculatlon, wholly incidental to the 
controversy." 

At common law one who hadi paid an excessive rate could ordi- 
narily maintain a suit to recover the excess. His cause of action 
obviously arose when the damages were incurred; that is, when he 
was compelled to pay that rate. Prior to such payment he had no 
common-law remedy because he had suffered no injury. The con- 
tract obUgation to pay the excessive charge did not damage him, be- 
cause that obligation was unenforceable as to the excess above a rea- 
sonable charge. 

But such an action can no longer be maintained, as the Suprême 
Court decided in the Abilene Case, supra. The présent obligation is 
statutory and not contractual. The shipper is now bound to pay the 
full tariff rate, even though it be unreasonable, and is therefore 
deprived of his former défense, if suit be brought to enforce pay- 
ment of the tarifï rate, unless the statute makes provision for his 
relief. It follows f rom this change in the law that, whether he actually 
pays the tariff rate or only incurs the obligation to do so, he can 
neither sue for damages in the one case nor on the other défend a 
suit for the tariff charge, unless the Commission shall ■ hâve found 
that such tariff rate was unreasonable, and the extent to which it was 
unreasonable, when his property was transported. 

The regulating statute gives the shipper a right to réparation, that 
is, a right to complain to the Commission and, if the facts justify, 
obtain its findings and order accordingly. The order in such case is 
not the real basis of his suit or défense at law, but rather a condition 
précèdent thereto. In other words, the shipper may complain of a 
tariff rate not only to secure its rediiction for the future, but also, 
if his traffic has moved under that rate, to hâve the Commission déter- 
mine what would hâve been a reasonable rate thereon ; and, as re- 
spects the authority of the Commission, it would not matter whether 
the rate had been paid or partly paid or remained wholly unpaid. 
If paid, the report and findings of the Commission would fix the 
portion he was entitled to hâve refunded; if not paid, his statutory 
obligation would be ascertained. 

The nature of the order awarding damages in connection with the 
réduction of the rate might therefore vary according to the situation 
at the time the Commission made its report. If payment had been 
riiade, the order would réquire the carrier to refund the excessive 
^mount, and the shipper could then sue at, law for his diamages, 
offering the order as prima facie proof of his case. If payment had 
not been made, the only réparation that the shipper could secure 
would be the finding of the Commission that the tariff rate was un- 
reasonable, to such a degree as might be determined ; and, for aught 
we can see> the Commission in sutjh case could make an order which 
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would be available to the shipper as prima facie proof of his défense 
to the carrier's suit. 

The cause of action before the Commission, however, is the same 
in either case, viz., to secure a réduction of the tarifif rate and a find- 
ing as to the damages resulting f rom its exaction, whether in cash or 
in the obligation, otherwise binding, to pay the unreasonable tariff 
rate ; and this cause of action accrues, in our judgment, not when 
the exaction is enforced, but when the obligation is incurred — that is, 
when the service is performed. Its nature remains unchanged by 
reason of subséquent payment, if payment was not made at the time, 
since such postponed payment affects only the form and not the sub- 
stance of the Commission's order. 

To interpret the statute as denying relief to a shipper who has not 
yet paid an unreasonable charge, although the carrier admits his 
complaint of unreasonableness and offers to remit the excess if the 
Commission will give its permission, would require him to go through 
the meaningless form of paying a sum of money to which the carrier 
is not entitled and which the Commission would immediately require 
the carrier to refund. Nevertheless, such permission must be ob- 
tained, because otherwise the refund would be unlawful on the part 
of both shipper and carrier. While the statute in terms provides that 
the Commission may order the carrier to pay damages, we do not feel 
required to interpret the word "pay" in the narrow sensé of a money 
transaction. It is equally a payment, within the contemplation of 
this provision, to be relieved from an obligation which the law im- 
poses ; and an order to remit the excess above a reasonable charge, 
which the Commission has fixed, is in substance and effect an order 
for the "recovery of damages" within the meaning of the clause in 
question. 

The purposes of the act as a scheme of régulation and the lan- 
guage of the provision in question indicate clearly that this is a lim- 
itation which opérâtes without the aid of pleading. So far from be- 
ing a défense which the carrier may or may not interpose, it is in 
effect a restriction upon the authority of the Commission itself, since 
its plain intent is to deprive that body of jurisdiction to allow répara- 
tion after the lapse of two years. A similar provision relating *o 
claims against the United States reads as f ollows : 

"That every claiin against the i:'nited States, cognizable by the Court of 
Claims, shall be forever barred, unless the pétition setting forth a state- 
ment of the clalm be flled in the court or transmitted to it under the pro- 
visions of this aet within six years after the claiin flrst accrues." Rev. 
St. § 1069 (U. S. Comp. St. 3901, p. 740). 

Construing this provision, the Suprême Court held that it could not 
be waived and need not be pleaded. Finn v. United States, 123 U. 
S. 232, 233, 8 Sup. Ct. 82, 31 L. Ed. 128. 

The conclusion we bave reached in this case is supported, in some 
measure at least, by a further considération. The ruling of the Com- 
mission in the Blinn Case is more than the décision of a particular con- 
troversy; it is also the administrative construction of the law by the 
tribunal charged with its enforcement. It is now nearly 21/^ year» 
193 F.— 43 
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since this ruling was promulgated. During that time it has been ap- 
plied in numerous instances and corne to be widely known and gen- 
erairy accepted. Under such circumstances the ruling should not be 
set aside, except for the most convincing reasons, and such reasons 
hâve not, in our judgmént, been made to appear in this case. New 
York, N. H. & H. R. R. v. Interstate Corn. Com'n, 200 U. S. 401, 
26 Sup. Ct. 272, 50 L. Ed. 515. 

Believing that the Commission was right in rejecting petifioner's 
claim, and agreeing substantially with the views expressed by Com- 
missioners Lane and Harlan in the Blinn Case, we see no occasion 
for more extended discussion. It follows that the pétition herein 
should be dismissed, with costs, and it will be so ordered. 

ARCHBALD, Judge (concurring). [3] I agrée that the pétition 
should be dismissed, but not on the ground that the proceedings be- 
fore the Commission were not in time, on which I do not undertake 
to pass. The government has moved to dismiss for the reason that 
as the case standis there is no order of the Commission to be reached ; 
and that ail, in eflfect, that we are asked to do is to give a construction 
to the statute différent from that expressed by the Commission, which, 
aside from an actual adjudication, it is not our province to do. This 
motion, if well taken, cannot be disregarded, and in my judgmént it 
clearly is. 

The petitioner was not a complainant before the Commission. The 
proceedings there were instituted by the carrier and consisted of a 
pétition asking leave to make réparation for an excessive freight 
charge which had been admittedly exacted on a single shipment some 
time before. The Commission refused to entertain the pétition on 
the ground that according to its previous ruling in Blinn Lumber Co. 
v. Southern Pacific R. R., 18 Interst. Com. Com'n R. 434, it was too 
late, more than two years having elapsed since the goods were shipped 
and the excessive charge made, although it was within two years of 
the time when the rate was paid. The présent pétition is by the ship- 
per, and, after setting forth the facts, complains that the construction 
so placed by the Commission on section 16 of the Interstate Commerce 
Act, that a cause of action on a claim for réparation accrues within 
the meaning of the law on the date when the freight is shipped, and 
is barred unless complaint is made to the Commission within two 
years from that time, is erroneous, and should be set aside and held 
for naught by this court. The prayer is that "the pétition be heard 
and granted," and that the petitioner "be permitted to file its claim 
for réparation with the Commission and hâve ail other and proper 
relief." 

The case has been submitted on brief s ; counsel for the petitioner 
not being able to be présent. The question involved is an important 
and difficult one, and, for a correct solution, needs ail the light pos- 
sible by way of oral argument, and we lack that valuable aid. No 
merely advisory opinion is to be indlulged in, and that, having regard 
to the record, is ail, as it seems to me, that would resuit hère. As 
aiready stated, the shipper made no complaint to the Commission. 
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The carrier simply asked leave to redress what it had donc, by re- 
paying the excess charge. It may be that this practice is sanctioned 
iDy the statute, but it cannot be made to take the place of that which 
is required of the shipper before he bas ground for coming hère. 
Where the shipper has a grievance, he is to apply to the Commission 
(section 13), setting forth bis cause of complaint ; the carrier being 
called on to satisfy it or show cause why it should not. And if the Com- 
mission, after a hearing (section 16), décides that the shipper is en- 
titled to damages, an order is to be made on the carrier to pay by a 
day certain, which the shipper, on failure of the carrier to comply, 
may enforce by proceedings against it in court. It is with regard to 
complaints of this character that it is provided that they shall be filed 
with the Commission "within two years from the time the cause of 
action accrues and not after"; the meaning of which is the subject of 
controversy hère. 

The essence of the proceedings which are thus provided for by the 
statute is to be maintained, and this calls for a complaint by the ship- 
per as the fundamental thing. A pétition by the carrier for leave to 
make good to the shipper that which is the subject of complaint is not 
ar substitute therefor. The doser the statute is adhered to the less 
chance is there to go astray. The difficulty is that neither the issue 
nor the outcome in the two proceedings is the same. The one is ad- 
versary, however the carrier may corne in and admit it, , and looks to 
an order which the carrier is required and may be compelled to obey ; 
the other merely seeks permission to make redress, which, being sanc- 
tioned, if at ail, by reason of the gênerai supervision of the Commis- 
sion over the aiïairs of interstate carriers, is more or less a matter 
of discrétion, and upon being refused leaves the parties practically as 
they were before. Where the shipper complains, and an order in his 
favor is made, he has something on which he can proceed. Or, if it 
is refused, under our ruling in the Proctor & Gamble Case, 188 Fed. 
221, upon a proper showing he would hâve ground for relief hère. 
But where on application of the carrier the right to make réparation 
is denied, there is no order adverse to the shipper, in contemplation 
of law, however much it may stand in the way of his getting his 
money in practical effect, the carrier without the approval of the Com- 
mission not caring to take the risk. 

It cannot be said, in other words, that, by the refusai of the pétition 
of the carrier, the shipper is denied a right which he is entitled to 
maintain. It is still open to him to make his complaint to the Com- 
mission and get a ruling thereon. And it is only the attitude already 
taken by that body, or, as it is charged in the pétition, the construction 
put by it on the statute, which stands in the way. But complaint 
might just as well be made of the ruling in the Blinn Lumber Case, on 
which the Commission relies ; that being where the trouble begins. 
The right to file a claim for réparation with the Commission, which is 
prayed for, is thus, in fact, in the petitioner's own hands. There are 
other considérations which are opposed to a pétition by the carrier 
being taken as the équivalent of a complaint by the shipper, as, for 
instance, if the shipper is not content with the réparation proposed. 
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a situation with which on any such basis it would be awkward to 
deal. It is difficult to see also, how, if the carrier is willing to make 
réparation and the Commission is satisfied that there is no collusion, 
the matter of time should stand in the way. But without enlarging 
further, it seems to me that only by the most extrême construction 
can the rejection of the carrier's pétition be regarded as an order of 
the Commission, over which we hâve jurisdiction, and with respect to 
which at the instance of the shipper we can grant relief and particu- 
larly the relief hère asked; and that the motion to dismiss should be 
granted for this reason, but not for the reason that the pétition pre- 
sented by the carrier to the Commission was not in time. 

CARLAND, Judge (dissenting). I am unable to concur in the re- 
suit reached by the majority. Section 16 of the act to regulate com- 
merce provides: 

"That if, after hearing on a complaint made as provided in section thlr- 
teen of this act, the Commission shall détermine that any party complaln- 
ant is entltled to an award of damages under the provisions of this aet 
for a violation thereof, the Commission shall make an order directlng the 
carrier to pay to the complainant the sum to which he is entitled on or 
before a day named. * * * Ail complaints for the recovery of damages 
shall be filed with the Commission within two years from the time the cause 
of action accrues. ♦ * * " 

By the very language of the statute itself, the two-year limitation 
only applies to complaints for the recovery of damages; therefore it 
cannot be claimed that Congress intended to fix any limitation as to 
complaints where no damages were claimed. It is true that section 13 
of the act provides that no complaint shall be dismissed because of 
the absence of direct damage to the complainant, but this last provi- 
sion bas no application to complaints which hâve for their only object 
the recovery of damages ; otherwise, such a complaint could not be 
dismissed even if no damage was shown to the complainant. There 
are other complaints provided for in section 13 to which this provi- 
sion would be applicable. The limitation of two years being re- 
stricted to complaints for the recovery of damages, it necessarily re- 
sults that a complaint which does not claim damages is not within the 
limitation. 

The words "cause of action," mentioned in the statute, must not 
be confounded with the proceeding to establish such cause of action 
before the Interstate Commerce Commission. The cause of action 
must exist before the proceeding can be had. In other words, the 
cause of action must not be confounded with the remedy. The cause 
of action which exists in favor of a shipper for an unreasonable and 
unjust charge for the transportation of freight is the cause of action 
which the shipper bas against the carrier; and if he bas paid no unjust 
charge he has no cause of action against the carrier, and therefore 
he has no right to file a complaint before the Commission for the re- 
covery of damages, as he has suffered no damage. The shipper's right 
of action in the case at bar accrued whenever the event happened 
which enabled it to file a complaint with the Commission showing on 
lis face that it had suffered damage, and the shipper could not. until 
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it had been injured by the payment of the excessive charge, daim 
damages. 

The attempt to sustain the resuit reached in this case by claiming 
that the obligation of the shipper to pay reasonable and just rates 
is now statutory and not contractual is not convinciiig : First, because 
the obligation to pay reasonable and just rates is no less contractual 
now than it was before the act to regulate commerce. The statut;' 
provides that ail charges made for any service rendered or to be ren- 
dered in the transportation of passengers or property or in connec- 
tion therewith shall be just and reasonable. So did the common law. 
The implied obligation to pay such charges arises from the delivery 
of the property of the shipper to the carrier to be transported and is 
as much a matter of contract now as ever; and, second, conceding 
for the sake of argument that the obligation to i)ay is statutory, this 
fact is in no way determinative as to vvhen a shipper is damaged. 

In the absence of a declared intention to the contrary, we must pré- 
sume that Congress used the words "cause of action accrues" in the 
sensé that, it is admitted, they are understood by the légal profession 
in similar cases. If Congress desires that the period of tvvo years' 
limitation shall commence to run from the time the freight moves, it 
can easily amend the law. It is our duty to déclare the law, not to 
make it. 

The fundamental error, it seems to me, in the ruling of the Com- 
mission, arises : First, by confounding the remedy or proceeding of 
the shipper before the Commission with the cause of action which 
the shipper bas against the carrier ; and, second, by attempting to 
put a construction upon the statute of limitations that will carry out 
the désire and purpose of the Commission in the performance of its 
administrative duties. It is urged that to leave if to the carrier and 
shipper to détermine when.the payment of the excessive freight rate 
shall be made permits the carrier and shipper to wait until ail other 
shippers bave paid their charges and then take up the matter of rép- 
aration with the particular shipper who has been given a long crédit, 
and thus to bring about a préférence or discrimination, and perhaps 
a form of rebate. But even if this is so, a fear on the part of the 
Commission that discriminations and rebates may resuit from a con- 
struction of the statute différent from the one established in the Blinn 
Case is no reason for giving a meaning to the statute at variance with 
ail précèdent. The Commission at one time decided, contrary to its 
former ruiings, that it was illégal for a carrier to pay the actual cost 
of elevating grain at a transfer point, and one of the grounds of this 
décision was the fear on the part of the Commission that this pay- 
ment would open the door for the payment of rebates and undue dis- 
criminations ; but the courts seem to bave held that the fear that 
some illégal practice might resuit was no reason for condemning a 
practice otherwise honest and lawful. Interstate Commerce Com- 
mission V. F. H. Peavey & Co., et al., 222 U. S. 42, 32 Sup. Ct. 22, 56 
L. Ed. — . 

I am of the opinion that the attempt to apply the law as stated in 
T. & P. Ry. Co. v. Abilene Cotton Oil Co., 204 U. S. 426, 27 Sup. 
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Ct. 350, 51 L. Ed. 553, is beside the question, as in the case at bar it 
is simply a question of the proper construction of an ordinary statute 
of limitations in which the construction of no other portion of the 
law seems to be involved. Nor am I persuaded that the doctrine of 
the BHnn Case, enunciated by the Commission in May, 1910, con- 
trary to ail their previous rulings and subject to a dissent of two of 
the members of the Commission, establishes any construction of the 
statute so long continued as to be of any weight in deciding the prés- 
ent case. I am of the opinion that the Commission could raise the 
question of the statute of limitations itself, and also that under the 
pleadings as they stand in this case the question whether there was a 
formai order is foreclosed. I am further of the opinion that the fer- 
tilizer company, being the real party in interest, may, under well- 
recognized principles of equity jurisdiction, maintain the pétition in 
this case, although it filed no complaint with the Commission. Inter- 
state Commerce Commission v. Diffenbaugh, 222 U. S. 42, 49, 32 Sup. 
Ct. 22, 56 U Ed. ; Id. (C. C.) 176 Fed. 409. 

The order of the Commission should be vacated and the case heard 
by it on its merits. 

I am authorized to say that Judge HUNT concurs in this dissent. 
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The Interstate Commerce Commission, flnding, on complaint made to 
It by shlppers ajleging the exaction of excessive rates by carriers, that 
the rates were excessive, and fixing lower rates as maximum rates for 
the future, mùst give the shlppers réparation for the amount of the gross 
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Comp. St. Supp. 1909, p. 1159), and it Is error for the Commission to deny 
réparation for anythlng preceding the flliug of the complaint on the 
ground of lâches predicated only on delay. 

[Ed. Note. — Vor other cases, see Commerce, Dec. Dig. § 88.*] 
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Before KNAPP, Presiding- Judge,' and ARCHBALD, HUNT, 
CARLAND, and MACK, Juches; -^ ' 

ARCHBALD,, Judge. Complaint was made to the Commission by 
the petitioners, Russe & Ëurgess, with others, against numerous rail- 
roads, members of the Trans-Continental Freight Bureau, charging 
that excessive rates had been exacted for the transportation of lum- 
Ijer from Chicago and Mississippi river points to the Pacific Coast, 
and asking for réparation. The Commission, upon due investigation, 
found that the existing rate of 85 cents per hundred pounds was 
more than was reasonable ; that 75 cents was a reasonable rate, which 
it fixed as the maximum rate for the future; and that the complain- 
ants were entitled to réparation on this basis for shipments subsé- 
quent to the fiHng of their complaint, but not on prior shipments be- 
cause of lâches. And on application for a rehearing by complainants 
this ruling was re-affirmed. The petitioners thereupon filed their bill 
in the Circuit Court of the United States for the Northern District of 
Illinois, praying that the order of the Commission, so far as it denied 
réparation prior to the filing of the complaint, be set aside and the 
Commission enjoined and required to proceed and correct its order 
so as to allow the réparation contended for, ascertaining by appro- 
priate action the amounts severally due to the différent petitioners. 
There was also a prayer for a decree against the respondent railroads 
for the amount of the excess charges which had been paid, but it 
was admitted that this feature of the case could not be maintained, 
and it was therefore abandoned. On the organization of the Com- 
merce Court the case was transferred hère, and — without stopping to 
note certain intermediate proceedings — it now cornes up, on demurrer 
to the pétition in which ail parties join, on the gênerai ground that 
the court has no authority to review the action of the Commission in 
the premises. 

The exact position taken by the Commission with regard to the pe- 
titioners' claim for réparation is best shown by what !t has to say of 
it. After finding that the 85 cent rate complained of was an unrea- 
sonable rate and that 75 cents at most was just and reasonable and 
for two years thereafter not to be exceeded, and having also consid- 
ered whether the shippers had in fact been damaged, the excess rate 
as it was contended having been added to the price at which the lum- 
ber was sold and paid for by the consumers; which contention was 
negatived, the Commission, speaking by Mr. Commissioner Prouty, 
says : 

"Thèse complainants were shippers of hardwood Inmber to this destina- 
tion, and they were entitled to a reasonable rate from the défendants for 
the service of transportation. An unreasonable rate was in fact exacted. 
They were thereby deprived of a légal rlght, and the measure of their 
damage Is the différence between the rate to which they were entitled and 
the rate which they were compelled to pay. If complainants were obllged 
to follow every transportation to its ultlmate résuit and to trace out the 
exact commercial effect of the freight rate paid, It would never be possible 
to show da,mages with sufflcient accuracy to justif y giving them. Certalnly 
thèse défendants are not entitled to this money which they hâve taken from 
the complainants, and they oiight not to be heard to say that they should 
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not be reqnlred to refnnd tbls amouat bccanse the complaiBaBts thernselTci 
may hâve obtaiaed some portion of tbls sum from the consuma of tb« 
commodity transported." 

It was thus distinctly found that an unreasonable rate had been 
exact ed by the carrier; that thereby the shippers were deprived of 
a légal right; and that they had been damaged the différence between 
what they had been compelled to pay and that which was just and 
reasonable.* And from this it would seem to follow that they were 
entitled to réparation for that which had thus been unlawfully re- 
quired of them, the refusai of which relief by the Commission 
amounted to the déniai of a légal right where it should hâve been up- 
held. The Commission meets the situation, however, as follows: 

"Nelther," as It is sald In the report, "should thèse complainants be per- 
mltted to sluniber upon their rlghts and to accumnlate agalnst thèse dé- 
fendants a elalm for damages which may not represent in its entirety an 
actual loss to the complainants. The burden of an unjust freigiit rate 
usually rests upon the consnmer, who cannot and does not recover. Clalms 
for réparation should therefore be promptly presented and actively prose- 
cuted. We sbail alk>w the complainants réparation in tbls case in the amount 
of the dlffwence between the rate actually pald and the rate of 75 cents, 
which Is established and which is fbund to hâve been a reasonable rate 
from the date of the fillne of thls pétition; but, following the case of 
Thompson Luinber Co. v. Interstate Commerce Com'n, 193 Fed. 682, no rép- 
aration wIU be allowed by reason of shipments made previous to the date of 
the flling of the complaint" 

The Commission, in otber words, after finding ail the éléments of 
a just and légal claim in favor of the petitioners against the carriers 
which hâve intervened, has denied réparation as to anything preceding 
the filing of the complaint, on the grotmd that in its opinion the pe- 
titioners were guilty of lâches. Upon what considérations lâches is 
predicated, other than delay, is not indicated. But without dwelling 
upon this the fact remains that, in the face of the admitted showing 
made, réparation was refused as to shifwnents before the complaint 
was filed, although allowed after that date, a distinction for which 
there is no apparent sanction. Having made out a complète prima 
facie légal claim, the petitioners were entitled to hâve it recognized 
aild sustained to its full extent, and réparation awarded accordingly. 
No doubt the claim was subject to the limitation imposed by the 
statute (section 16), by which complaints of this character must be 
filed with the Commission within two years from the time when the 
cause of action accrues, whatever be the construction given to that 
provision. Arkansas Fertilizer Co. v. United States, 193 Fed. 667. 
But there is nothing to sustain the idea that any part of it could be 
thrown out upon the équitable ground of lâches. The plain question 
presented in every application for réparation is whether the rate 
which has been charged is reasonable or unreasonable; and, if unrea- 
sopable, the extent to which it is so. On this both the shipper and 
the carrier are entitled to an explicit finding; this, if found in favor 

1 The damage to the shipper is the différence between the lawfiil rate and 
the amount above this which he has beea compelled to pay. He is necessarily 
tnjured in having to pay more than th« lawful rate. C., B. & Q. B. B. T. 
Feintuch (G. C. A.) 191 Fed. 482. 
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of the shipper, being the foundation of his cause of action. Texas & 
Pacific R. R. V. Abilene Oil Co., 204 U. S. 437, 27 Sup. Ct. 350, 51 
L. Ed. 553 ; Morrisdale Coal Co. v. Penn. R. R., 183 Fed. 929. 106 
C. C. A._269; Robinson v. Balt. & Ohio R. R., 222 U. S- 506, 32 Sup. 

Ct. 114, 56 L. Ed. . And, except possibly to détermine the shipments 

to which the rate which is condemned applies, and the number of tons 
or pounds, or however the freight is measured, in order to get at the 
gross overpayment and award damages accordingly, the duty of tlie 
Commission ends with this finding. It can add nothing to the case 
which is so made out nor detract anything from it. The prima facie 
right of the shipper to réparation at the hands of the carrier, with thèse 
facts found in the shipper's favor, is thereby estabhshed, and the rest is 
for the courts, in case the order of the Commission is not accepted 
and complied with. It is not for the Commission to consider and pass 
upon other cjuestions which may arise, by which the ultimate right 
to recover may be affected. It does not try out the case on its merits, 
but only the one particular phase of it. And above ail is not the Com- 
mission empowered to restrict the opération of a claim in ail re- 
spects valid on its face upon the supposed appîicabiUty of some équi- 
table doctrine, such as lâches? 

In the présent instance the order of the Commission, limiting the 
réparation allowed to shipments after the complaint was filed, is the 
resuit of a clear misapprehension of the law, which renders it invalid. 
St. Louis Hay & Grain Case, 214 U. S. 297, 29 Sup. Ct. 678, 53 L. 
Ed. 1004; Stickney Case, 215 U. S. 98, 30 Sup. Ct. 66, 54 L. Ed. 112; 
Willamette Valley Case, 219 U. S. 433, 31 Sup. Ct. 288, 55 L. Ed. 
283 ; Inter. Corn. Commission v. Union Pacific R. R., 222 U. S. 541, 32 

Sup. Ct. 108, 56 L. Ed. . As already stated, the petitioners, judged 

by the Commission's own report, apparently made out a perfectly légal 
claim, not only as to shipments after the complaint, but also as to those 
before it. The right to réparation, in view of this, cannot be limited, as 
has been done, to that which accrued after the complaint was filed, 
The petitioners are entitled to go back of that, so far at least as con- 
cerns the proceedings before the Commission, until barred by the stat- 
ute ; and to hâve the merits of their claim considered and passed upon 
unhampered by any mistaken view to the contrary. The pétition there- 
fore on its face sets forth a good case for relief, and there is no 
ground for the demurrer. 

The demurrer will be overruled, and the respondents directed to 
answer over. 
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THOMPSON LUMBBE CO. v. INTEESTATE COMMERCE COMMISSION. 

(Commerce Court, February 13, 1912.) 

No. 19. 

1. Commerce (§ 88*) — Rates— TJnreasonableness — Repabation— Lâches. 

Where the Interstate Commerce Commission determlned tliat a rate 
of 32 cents on Iiardwood lumiber from Memyliis to New Orléans for ex- 
port was imreasonalile and sliould be rediiced to 10 cents, lâches was not 
a siifHelent reason for denying romplalnants réparation wlth référence to 
shipments made prlor to the filing of the complaiut. 

[Ed. Note. — For other cases, see Commerce, Dec. Dig. § 88.*] 

2. Evidence (§ 584*) — Weight — "Concltjsive Evidence." 

"Conoluslve évidence" is that which Is iucontrovertible, that Is to say, 
either not open or not able to be questioned, as, where It Is said that a 
thlng is concluslvely proved, it means that such resuit follows from the 
facts shown as the only one possible; the term conclusive proof meaning 
either a presumption of law or évidence so strong as to overbear every- 
thing to the contrary. 

[Ed. Note.— For other cases, see Evidence, Cent. Dig. §§ 2424-2427; 
Dec. Dig. § 584.* 

For other définitions, see Words and Phrases, vol. 2, p. 1388.] 

3. EviD-ENCE (§ 596*) — Weight and Stjfficiency — Burden or Proof. 

In a civil action complainant is not bound to do more than sustaln his 
case by a prépondérance of crédible testlmony. 

[Ed. Note.— For other cases, see Evidence, Cent. Dig. §§ 2446-2448; 
Dec. Dig. § 59G.*] 

4. Commerce (§ 88*) — Interstate Commerce Commission — Unreasonablk 

Rate — Proof of — Réparation. 

It was improper for the Interstate Commerce Commission, after hav- 
ing determined that a hardwood lumber rate was unreasonable, to re- 
fuse eomplainant's réparation because the record dld not concluslvely dis- 
close -that the rate was unreasonable prier to the date it was so held; 
complamants only being bound to show by a prépondérance of proof 
that the rate in the past had not been a just and reasonable rate as it 
was found by the Commission that it would be if maintained In the 
future. 

[Ed. Note. — For other cases, see Commerce, Dec. Dig. § 88.*] 

Pétition by tlie Thompson L,umber Company and others against the 
Interstate Commerce Commission, in which the United States and the 
lîhnois Central Railroad Company intervened. Demurrer to pétition 
overruled, with leave to answer. 

For opinion of Interstate Commerce Commission, see 13 Interst. 
Com. R. 657. ; 

W. A. Percy, for petitioners. 

P. J. Farrell, for Interstate Commerce Commission. 

James A. Fowler, Asst. Atty. Gen., and Elackburn EsterHne, Spécial 
Asst. Atty. Gen., for the United States. 

R. Walton Moore and Frank W. Gwathmey, for Illinois Cent. R. 
Co. 

Before KNAPP, Presiding Judge, and ARCHBALD, CARLAND, 
HUNT, and MACK, Judges. 

•ï'or other cgses seo ssme topic & § numbee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 



THOMPSON LUMBBE 00. V. INTEB8TATB 0. COMMISSION 683 

ARCHBALD, Judge. This case does not differ in principle from 
that of Russe & Burgess, 193 Fed. 678, just decided. Indeed, the two 
are linked together by the Commission, the décision in the one on the 
subject of lâches being given as a reason for the décision in the other. 

The rate complained of before the Commission was that on hard- 
wood lumber from Memphis to New Orléans for export. The rate 
charged was 12 cents a hundred pounds, and complaint was made 
against the Illinois Central Railroad, the Yazoo & Mississippi Valley 
Railroad, and the St. Louis, Iron Mountain & Southern Railroad ; 
thèse being the three lines by which shipments of such lumber are 
made between the points mentioned at the rate in question. The 
Commission dismissed the complaint as to the St. L,ouis, Iron Moun- 
tain & Southern, but held that as to the Illinois Central and the Yazoo 
& Mississippi Valley the 12-cent rate was unreasonable ; 10 cents 
per hundred pounds being fixed as the maximum. The Yazoo & 
Mississippi Valley was not served in the présent case and has not 
appeared, and the case therefore proceeds only against the Illinois 
Central. 

As to the réparation claimed on the 10-cent basis, the Commission 
said: 

"We cannot award damages in thls case based upon the use of the 12- 
cent rate up to the date of the flling of the complaint because of the lâches 
of the complalnants and because the record doe.«î not conclusively disclose 
that the rate was unreasonable prior to said date. The questions of law 
as to the réparation and the amount thereof under the above rullug wiU 
be reserved for considération at a later date." 

Not satisfied with the situation in which the case was so left, the 
petitionefs applied for a rehearing and modification of the order, as- 
signing among other things that the Commission erred in the ruling 
made; it being urged in that connection in the brief filed that there 
was no place for the application of the doctrine of lâches, nor for 
any limitation other than that imposed by the statute, and that in 
holding the petitioners to conclusively prove the unreasonableness of 
the rate prior to the filing of the complaint the Commission was en- 
forcing a degree of proof not justified upon any principle. But not- 
withstanding this, and with its attention thus called to the matter, 
the Commission in a further report declined to modify the ôrder. 
The présent bill was then filed, the same as in the Russe & Burgess 
Case, in the Circuit Court of the United States for the Northern Dis- 
ttict of Illinois, and after the same intermediate proceedings comes 
up now on demurrer by the Interstate Commerce Commission joined 
in by the United States and the Illinois Central Railroad intervening. 

[1] Nothing need be added to what is said in the Russe & Burgess 
Case on the subject of lâches. So far as the action of the Commission 
in refusing complète réparation is based on the application of that 
doctrine to shipments which preceded the filing of the complaint, it 
is clearly invalid. 

[2] The other ground assigned by the Commission for its action, 
in our judgment, is equally untenable. To require conclusive proof 
of the unreasonableness in the past of the rate complained of was to 
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set vip a standard which is exacted, if ever, in only the most extrême 
cases. 

•''Wliere an adverse presnmption Is to be overcome, or, on grounds of 
piiMtc polk'y and in view of ])eeuliar facillties for perpétra tiiiff injustice 
by , frand and perjury, a degree of proof is sonietimes retpiired which is 
varioiisly desifrnated as 'clear.' 'clear and conclnslve,' 'ch'ar, précise, and 
îhduhitUlUe,' 'convincins,' 'nneqnivocal,' etc." 17 Cycl. 771. 

,G.onclusive évidence is that which is incontrovertible ; that is to 
say, ,^ither not open or not able to be questioned. Wood v. Chapin, 
13:,N. '^>:^..,509,.51S, 67 Am. Dec. 62. Where it is said that a thing is 
cpnclusiyely proved, it means that tliat resuit follows from the facts 
■sliown as the only one possible. People v. Stephenson, 11 Mise. Rep. 
141,. 32 N. ,y. ;Supp. 1112, 1114. Conclusive proof means either a 
presumption,!pf,la\y, or évidence so strong as to overbear everything 
to th.e : cont.rary. Haupt v. Pohlmann, 24 N. Y. Super. Ct. 121, 127. 
,, ,[3] In a civil action the compiainant is never bôund to do more 
thaniisustain- his case by a prépondérance of the crédible évidence. 
Louisville & Nash. R. R. v. Jones, 83 Ala. 376, 3 South. 902 ; Ford 
v..Chambers,. 19 Cal, 143; Treadwell v. Whittier, 80 Cal. 574, 22 
Pac. 266, 5 L. R. A. 498, 13 Am. St. Rep. 175 ; Williams v. Watson, 
34 Mo. 95 ; Stearns v. Field, 90 N. Y. 640 ; Crabtree v. Reed, 50 
Ill>j06,;; McDeed.v^.MçDfted, 67 111. 545; Graves v. Colwell, 90 111. 
612. fiToi instruet a: jury thatthey must be conclusively convinced is 
j^-tiianifést error. -Hiestei- v. Laird, 1 W. & S. (Pa.) 245. 

[4^ Tn thë'casë in hâtid 'it was only necessary for the petitioners 
to show by a prépondérance of proof that the rate in the past — as 
it^îwasiound: by-.the Giomnaission; that it would be for the future — • 
was inoi a just: ori .reasotiable xate ; and, if they did this, it was ail 
thât.could .be:requir«,d,o£;them. .No:doubt the Commission had the 
right tQ:call.iior iprooif thatrwas ^reasonably convincing. But it had 
no right.to.array,it.seIf. agi^instithat which was produced, to the extent 
of holdin,grthat;it,;was,,npt,cpnclusi:ve:; which was in effect saying that 
nothing):Short0fF;>vhatîiwas,, incontrovertible would satisfy it. 

Nor .can thisbe. pas$ed..PMer as an inadvertence or as meaning no 
moreitfean th&t->:the eHiden.<îe so:jfar: as concerned the past was not 
satisfactpry., .If.this waç, aÙirthere waa.tp: the case, of course nothing 
conld bei made, of it .But by the pétition for a rehearing and the 
argnnient:thati,W!as.made in that cqnne<:tiQn the attention of the Com- 
mission , was dirqetliy.calliçdtp the eiïect of the ruling, and after due 
consddterationiit.wîaaiadheredîto- ilf therefore the matter was left in 
any doiibt by 1 the original' réport,, ithereicanbenoneby the later one. 
Byithe express réitemationpf the forirtier ruling it was thereby declared, 
not: thîit :th€ evidenfce iwas ,not sajtisfactory or unconvincing, but that 
it was not.iconclU£iv«i:and :*hat noneother would be sufficient. This 
was askingi more; ïof. the petitioners than was warrànted, and the ac- 
tiom of the Commission; in refusing réparation as to tlie past upon that 
ground is invalid. 

^ It is said,-however, thât the question of réparation was reserved 
for further considération, 'and that there istherefore nothing final. 
But according tb the report the only réservation was of the question 
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of law as to the amount of réparation to which the parties we»e en- 
titled under the ruling made, which in no respect reUeves the situa- 
tion. As already said in the Russe & Burgess Case, the petitioners 
were entitled to hâve the reasonableness or unreasonableness of the 
rate in controversy considered and determined fairly and squarely up- 
on the merits, unhampered by any misconception as to the extent or 
character of proof required of them, and they are now entitled to be 
reheved from the adverse resuh under which they rest, which bas 
been brought about by the error complained of. As the case stands, 
they bave apphed for rehef and been put oflf with only a part of that 
which they claim ; the rest having been ruled out on a clear misap- 
prehension. 

The demurrer is overruled with leave to the respondents to answer 
over. 



LEE V. TOLEDO, ST. L. & W. EY. CO. 

(District Court, E. D. Illinois. February 1?,, 3912.) 
Removal of C-iuses (§ 3*)— Cases Asising Under Bmpeoyer's Liabilitï 

ÀCT. 

Under section 28 of tlie .ludicial Code (Act Marcli ?,, 1911, c. 231, 3G 
Stat. 1094), whicli deiines removable cases, and concludes vvitli the pro- 
viso tliat no case arising under Eniployer's Llability Act April 22, 190S. 
c. 149, 35 Stat. 6.5 (U. S. Comp. St. Supp. 19(», p. 1171), or any amend- 
luent thereto, shall be removed to a fédéral court, the right of removal 
does not exist In cases arising under the act nieutioned in the proviso 

[Ed. Note. — For other cases, see Removal of Causes, Dec. Dig. § 3.*] 

At Law. Action by Mary E. Lee, administratrix, against the Tol- 
edo, St. Louis & Western Railway Company. On motion to remand 
to State court Motion granted. 

H. A. Neal and S. S. Anderson, for plaintiff. 
C. E. Pope and H. M. Steely, for défendant. 

WRIGHT, District Judge. This suit is brought under Employer's 
Liability Act April 22, 1908, as amended by Act April 5, 1910, c. 143, 
36 Stat. 291, for causing the death of plaintiff's intestate, and now 
cornes before the court upon the plaintiff's motion to remand to the 
State court. The cause was removed to this court from the state 
court upon the sole ground of diversity of citizenship, and the single 
point is made, in support of the motion to remand, that the amend- 
ment to the employer's liability act of date April 5, 1910, provides that 
no case arising under said act and brought in any state court of com- 
pétent jurisdiction shall be removed to any court of the United States. 
And this is also contained in the new Judicial Code. 

If the cause of action hère had arisen in any other manner than 
under the employer's liability act, no doubt exists that the cause 
would be removable to this court because of the diversity of citizen- 
ship of the parties ; but it bas been argued that the amendment to 

•For other cases see same topic & § kumber In Dec. & Am. Dlgs. 1907 to date. & Rep'r Indexai 
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which^ référence has been made has taken from every défendant right 
of remova] for any cause, where the cause of action arises as this 
orie does. 

This identical question was before the court and decided in the 
case of Van Brimmer v. Texas & P. Ry. Co. (C. C.) 190 Fed. 394, 
and it was there held that Congress only intejided to say, by the 
amendment of April 10, 1910, that the act alone should not give a 
défendant the right of removal of a cause of action brought origi- 
nally in the state court, and that there was no intention to destroy or 
withhold the right of removal which a défendant might hâve by vir- 
tue of some other provision of the law. The reasoning of the court 
in that case is so apt and convincing that it cannot be well improved 
upon, and but for the subséquent législation by Congress, contained 
in the Judicial Code of March 3, 1911, I would be disposed to adopt 
and apply the same in this case, and hold that Congress intended to 
prohibit only the removal of cases brought in a state court under 
the employer's liability act, because it is a law of the United States. 

By section 28 of the Judicial Code of March 3, 1911, in force Janu- 
ary 1, 1912, Congress hâve defined removable cases, and given the 
right to remove them to this court when brought in a state court of 
compétent jurisdiction, and in the gênerai définition of such cases the 
présent case falls in two independent conditions, being a case at law 
arising under the laws of the United States, and aiso being between 
citizens of différent states ; and but for the proviso at the close of 
the section the case would be removable to this court without ques- 
tion. The proviso is as follows : 

"That np case arising nnder an act entltled 'An act relating to the lia- 
bility of common carriers by raiiroad to their employés in certain cases,' 
approved April 22, 1908, or any amendment thereto, and brought in any 
state court of compétent jurisdiction, shall be^ removed to any court of the 
United States." 

By adding this proviso to the gênerai law, as was donc by Con- 
gress, defining removable cases, and giving the right to a removal 
thereof, the gênerai right of removal defined in the enacting part 
of the section was thus limited, generally throughout the section in 
each class of cases defined, and whenever a case arising under the 
liability act falls in any class of cases subject to removal, it is by 
force of the provisions of the proviso excepted from such right of 
removal. The language of the proviso is that no case arising under 
the act in question shall be removed, and such référence to "no case," 
being contained in the same section creating the right, is all-embracing, 
and cannot well be limited, so as pot to include every case described 
in the section, as I think might well be donc, and was properly done 
in the case çited, the Code not then being in force, when found in 
the spécial act alone. 

I am persuaded that under the provisions of section 28 of the 
Judicial Code, considered as a whole, including the proviso, the right 
of removal does not exist in cases arising under the act mentioned 
in the proviso of that section. 

It may be difficult to assign a reason for a discrimination in cases 
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of this nature, but the courts hâve no concern in this regard, whîle 
Congress, possessing the power, as they undoubtedly do, may grant 
the right of removal in such cases as may to them seem proper, or 
withhold such right in every case. The right of removal from a 
State court of concurrent jurisdiction to a United States court is a 
législative création alone, and the courts can act only within and in 
conformity to the provisions of such législation. The question is not 
one of jurisdiction, but of the right of removal from a court of com- 
pétent jurisdiction to another of concurrent jurisdiction. 

Entertaining the views expressed, it foUows that the motion to 
remand to the state court should be allowed; and it is so ordered ac- 
cordingly. 



In re JAMES OAROTHERS & CO. 

(District Court, W. D. Pennsylvanla. March 31, 1911.) 

No. 4,132. 

Baskruptcy (§ 261*) — Pledged Secxjrities— Sale— Notice to Creditor. 

Bankr. Act .Tuly 1, 1898, c. 541, § 2 (15), 30 Stat. 545 (U. S. Comp. 
St. 1901, p. 3421) authorizes courts of bankruptcy to make such orders, 
issue sucU process, and enter such judguients, in addition to those spe- 
ciflcally provided for, as may be necessary for the enforcement of the 
provisions of the act; and General Order No. 18 contemplâtes the im- 
médiate sale, wlthout notice, of certain property. Beld that, while the 
act requires notice to be given to creditors of sales by trustées, it does 
not require notice to be given of sales by pledgees, and hence a trustée, 
while aeting as reeelver, was not ehargeable for a sale of pledged eol- 
laterals under an order authorlzing a public or private sale thereof, with- 
out notice to creditors. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. |§ 361, 362; 
Dec. Dig. § 261.*] 

In the matter of the estate of James Carothers & Co. On certifi- 
cate of référée to review an order refusing to surcharge the trustée 
because of alleged improper sales of pledged securities. Affirmed. 

Chantier & McClung, for trustée. 

John O. Pettey and R. B. Petty, for exceptants. 

ORR, District Judge. This matter cornes before the court upon a 
certificate of the référée: First, vv^hether the trustée should be sur- 

charged with the différence between the highest selling price of cer- 
tain securities and the actual price realized thereon by the said trustée 
on selling such securities without authorization and in contravention 
of the statutory requirement of notice to creditors of such sales ; sec- 
ond, whether the trustée should be surcharged with the différence 
between the highest selling price of certain securities and the price 
actually received by the said trustée on sales made of said securities 
to varions persons under order of the district court without notice 
to the creditors. 

The référée decided thèse questions in the négative. The exceptions 
filed by the creditor to the referee's report are so indefinite that they 

*For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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perhaps ought not to be considered. But, assuming them to be suffi- 
cient, although they do not specify the securities sold by the trustée, 
or the price at which they were sold, or the vakies, some considéra- 
tion of the creditors' complaint is perhaps proper. 

Counsel for the créditer in his oral argument and his brief submitted 
complains that the trustée, then being receiver of the bankrupt estate, 
sold securities which had been pledged by the bankrupts under an 
order of this court over two years ago, which authorized him to sell 
the same with the consent of the banks and other pledgees "at public 
or private sale, at such time and in such amounts and for such priées 
as may be mutually satisfactory to the pledgees thereof and to the 
receiver." The spécial complaint is that there was nothing in the 
order about notice to creditors. The receiver and trustée should not 
be held responsible for obédience to the orders of this court. Nor 
was the order of the court improvidently entered under the "circum- 
stances of the case. If there had been no order in effect limiting the 
right of the pledgees to enforce the contract of pledge, the securities 
pledged might hâve been sold without the knowledge of the receiver. 
It appeared to the court that the securities were held by the pledgees 
under contracts which permitted the sale of the several pledges, with 
or without notice, and at public or private sale, as the pledgees might 
détermine. In the contracts of pledge there was no provision for 
notice to anybody, and why notice should be required to be given 
to creditors of sales which the receiver could not make without the 
consent of the pledgees, and of sales which the pledgees were perhaps 
improperly restrained from making, we cannot see. The fluctuating 
character of stocks and bonds suggests the propriety of sale in the 
open market without notice for, the best price that can be obtained. 
Where pledgees might not be willing to wait, lest there be a loss to 
them by the diminution in value of the pledges, it is unreasonable and 
inéquitable that they should be delayed until ail the creditors of the 
bankrupt could be communicated with. 

While the bankrupt act does require notice to be given to creditors of 
sales by trustées, it nowhere requires notice to be given to creditors 
of sales by pledgees. Section 2 (15) expressly authorizes courts of 
bankruptcy "to make such orders, issue such process, and enter such 
judgments in addition to those specifically provided for as may be 
necessary for the enforcement of the provisions of this act." General 
Order No. 18 contemplâtes the immédiate sale, without notice, of 
certain property. There is nothing in the contention of the complain- 
ing créditer. 

The décision of the référée must be sustained, and the questions 
answered in the négative. 
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1 

ST. LOUIS & S. F. R. CO. V. LOUGHMIDLER. 
(District Court, ^\. D. Oldahoma. February 6, 1912.) 
No. 126. 

1. Railroads (§ 24*) — Prooess— Service— Keturx—Sufficiency. 

Under Oldahoma territorial statutes, wùicli autliorized service of sum- 
mons agaiiist corporations on specifled oflicers or employés, required 
railroad companies to desii^nate an agent in each county in whicli it op- 
erated for service of process, and authorized service on sueh agent in- 
stead of on an executive ollicer, a return on a snmmons sliowing serv- 
ice on a frei.içht agent in a county where tliere was no executive of- 
ficer is Insutficieut If It fa il s to show that défendant failed to designate 
an agent for service of process. 

[Ed. Note. — B'or other cases, see Rallroads. Cent. Dig. §§ 52-50; Dec. 
Blg. § 24.* 

Service of process on foreign corporations, see notes to Eldred v. 
American Palace Car Co., 45 C. C. A. 3; Cella Commission Co. v. Boh- 
llnger, 78 C. C. A. 473.] 

2. Appeakance (§ 24*) — Effect— Waiver of Error. 

General appearance by défendant on the merits after unsuccessfully 
moving to quash the summous under spécial appearance does not walve 
error m not sustalning the motion. 

[Ed. Note. — For other cases, see Appearance, Cent. Dig. § 143; Dec. 
Dig. § 24.*] 

3. Appeal A?y'D Errok (§ 4.36*) — Writ of Ekror— Effect. 

Proceedlngs in error dlvest the trial court of jurisdiction to proceed. 
[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 2191, 
2192; Dec. Dig. § 436.*] 

4. Appeal and Error (§ 662*) — Case-Made— Effect. 

A case-made filed in an appellate court Imports absolute verity as to 
vvhat occurred below. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 2850- 
2852; Dec. Dig. § 662.*] 

5. Appeal ano Eeroe (§ 440*) — Transfer of Cause— Effect. 

Error in an Oklahoma territorial district court in refusing to quash 
summons for insufficiency of the return was not cured by an attempt- 
ed amendnient of the return allowed by the succeeding state district 
court, while proceedlngs in error were pending to review the judgment. 

[Ed. Note. — For other cases, see Appeal and Error, Dec. Dig. § 440.*] 

6. Pleadikg (§ 236*) — Amendment— Judicial Discrétion. 

Amendnient of pleadings under the code practlee is largely discretlon- 
ary. 

[Ed. Note. — For other cases, see Pleading, Cent. Dig. § 601; Dec. Dig. 
§ 236.*] 

7. Evidence (§ 80*) — Presumptioks— Laws of Other States. 

Generally, in a suit on a cause of action which arose in another state, 
if the laws of that state are not pleaded, the domestic laws wlU be ap- 
plied as being presumably the same; but thls rule does not apply to 
rlghts of action which dld not exist at eomnion law. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. § 101; Dec. Dig. 
§ 80;* Common Law, Cent. Dig. §§ 14-16.] 

8. Death (§ 48*) — Action— Pleading— Laws op Another State. 

In an action for death in another state or country, plalntlff must 
plead and prove that In sueh other state there Is a statute permltting a 

•For otber cases see same topic & § nduber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
193 F.— 44 
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recovery ; otherwlse It wIU be presumed that tlie common law Is In force 
there, and that therefore the action Is not maintalnaWe. 

[Ed. Note.— For other cases, see Death, Cent. Dlg. § 63; Dec. Dig. § 

48.*] 

9. Limitation of Actions (§ 127*) — ^Ambndment of Pleadings. 

If a pétition, though iuiperfectly drawi), stiows that it is based on a 
statutory riglit, it niay be amended any time, luid tlie amendmeàt will 
relate back to tbe date wlien suit was brouglit; but, wliere rcference 
to the statute is flrst Introduced after lapse of limitations, the cause 
of action is lost. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent. Dig. §§ 
D43-54T; Dec. Dig. § 127.*] 

Action by J. A. Loiighmiller against the St. Louis & San Francisco 
Railroad Company, tried in the District Court, Oklahoma County, 
Territory of Oklahoma. Judgment for plaintiflf, and défendant 
brought error to the Suprême Court of Oklahoma Territory. From 
thence it was removed to the Circuit Court of the United States for 
the Western District of Oklahoma, and by opération oi; law trans- 
ferred to this court. Reversed and remanded. 

Flynn & Ames and R. A. Kleinschmidt, for plaintiff in error. 
E. L. Fulton and C. W. Stringer, for défendant in error. 

POLLOCK, District Judge. This proceeding in error was brought 
to review a judgment of the district court of Oklahoma county, terri- 
tory of Oklahoma, entered in an action brought by défendant in error, 
the father of Guy A. Loughmiller, deceased, to recover damages foi 
an in jury resulting in death, alleged to hâve occurred through the 
négligence and wrongful act of the railway company. In the view 
taken of the case, after a reading and considération of the record 
and briefs of counsel, I am of the opinion a detailed! statement of 
the facts out of which the injury to deceased and his ensuing death 
arose is unnecessary. Suffice it to say the, injury was inflicted on 
deceased December 24, 1903, while in the employ of the railway com- 
pany as a brakeman, engaged in operating a train ^t Chickasha in 
the Indian country, from which injury death resulted the ensuing day. 

At the time of his death deceased) was single and unmarried. This 
action was instituted by his father as heir at law and next of kin in 
the district court of Oklahoma county in the then territory of Okla- 
homa, January 4, 1904. In prder to a prpper understanding of the 
principal grounds of error presented, a statement of the record is 
requisite. :, • 

The pétition on which the action was instituted and tried made 
no référence whatever to any statutory enactment of the Indian coun- 
try, where the injury occurred, creating a right of action in any one 
for damages sustained by reason of death by wrongful act. The 
summons, at the institution of the action; was served, as shown by 
the return thereon, in the following manner : 

"I recelved this summons on the 5 day of Feby 1904 at — o'clock 

M and executed the same in my county by dellvering a trué-'cbpy of the 

«For other. cases see same toplc &.S numbee in Dec, & Am. DIgs. 1907 to date, & Rep'r Indexes 
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within sunimons with ail the endorsements thereon L. F. Poole as agent for 
the St. Louis San Francisco R. R. Co. this 8 dav of Feby 1904. 

"M. A. O'Brien, Sheriff of Oklalioma County, Okla., 
"By W. C. Sadler, Deputy." 

In response to this summons défendant appeared specially and 
moved to quash the service made. As appears from the record, 
during the pendency of this motion to quash plaintiff applied to the 
court for an order permittine the sheriff to amend his return on the 
summons by inserting the word "freight" before the word "agent" 
in said return, which appHcation was granted, and the return on the 
summons was accordingly se amended. 

Thereupon défendant again moved the court to quash the service 
as shown by the amended return on the summons. Thereupon plain- 
tiff again appHed to the court for an order permitting the sheriff to 
further amend his return, which application was denied. Thereafter 
and on January 19, 1905, another summons was caused by plaintiff 
to be issued and served ; the return indorsed thereon being as follows : 

"I received this summons on the 19th day of January 190.5, at 11 o'clock 
a. m., and executed the same in my county by delivering a true copy of the 
within summons with ail the endorsements thereon, to L. F. Poole, who 
was on said date the freight agent of the St. I^uis and San Francisco Rail- 
road, at Oklahonia City, Oklahoma county, Oklahoma ïerritory, on the 
20th day of January, 1905. 6. W. Garrison, 

"By W. O. Parks, Deputy Sheriff, Oklahoma County." 

Thereafter défendant again appeared specially and moved to quash 
the service on it, which motion was by the court denied, and défend- 
ant, excepting thereto, answered to the merits of the case. 

On issues joined) the case came on for trial on April 20, 1906. At 
the conclusion of ail of the évidence, défendant requested a peremp- 
tory instruction directing a verdict in its favor. Thereupon plaintiff 
asked permission to amend his pétition by setting forth the acts of 
the Législature of Arkansas in force in the Indian country where 
injury and death occurred, creating in said country a cause of action 
for death by wrongful act, and providing for the distribution of the 
recovery had, which amendment was by the court allowed, and was 
made over the objection of défendant. The trial resulted in a ver- 
dict and judgment in favor of plaintiff. Proceedings in error vvere 
prosecuted to the Suprême Court of the territory andl were there 
pending when statehood intervened. By removal and by opération of 
law the case has been transf erred from the Suprême Court of the 
territory to this court for décision. 

The pétition in error, with case-made thereto attached, was filed 
in the Suprême Court of the territory November 5, 1906. There- 
after, and on the 3d day of January, 1907, while the case was pending 
in the Suprême Court, plaintiff moved therein for an order permitting 
the sheriff of Oklahoma county to further amend his return on the 
summons issued out of the district court of Oklahoma county, Okla- 
homa Territory, and theretofore on the 20th day of January, 1905, 
served by the sheriff of that county on défendant. The record does 
not disçlpse any action taken by the Suprême Court of the territory 
on this motion. Thereafter, and on the 7th day of October, 1907, 
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an application was made by plaintif? to the district court of the state 
of Oklahoma sitting in Oklahoma county for an order by said court 
dlirecting the return on the summons to be amended to read as foUows : 

"lieceived this summons on the 19th day of January, 1905, at 11 o'cloclc 
a. m. and execiited the same in my county by delivering a true copy of the 
within summons, with ail the endorsements thereon to L. F. Poole, who was 
on sald date the freight agent of the St. Louis & San Francisco R. R. Co. 
in Oklahoma City, Oklahoma county, Oklahoma Territory, on the 20th day 
of January, 190,ô. The said railroad company not having appolnted or des- 
ignated an agent in said eouiity on whom service of process might be had, 
as required by law, and not having in said county any presiding or other 
chief officer. J. B. Garrison. Sherift" of Oklahoma County, 

"By W. O. Parks, Deputy." 

The order so applied for was granted and the return on the sum- 
mons so amended. 

After the removal of the case from the Suprême Court of the 
territory into the Circuit Court of the United States for the Western 
District of Oklahoma, and while pending therein, on November 16, 
1908, a motion styled an application for a writ of certiorari was by 
plaintiff presented to that court, praying an order directed to the 
clerk of the circuit court of Oklahoma county, state of Oklahoma, 
to certify to said court a copy of the summons with return thereon 
as theretofore amended under the order of the judge of said court, 
as above set forth, which writ or order prayed was granted by the 
Circuit Court November 23, 1909, without préjudice to a future con- 
sidération of its efïect. On said order there was certified by the 
clerk of the district court of Oklahoma county, 0kl., a copy of the 
summons with return thereon as last amended, set forth. 

[1,2] On this record the railroad company assigns error, as fol- 
lows: (1) The trial court erred in overruling the motion to quash 
the service of summons on défendant and requiring défendant to 
proceed with the trial over its objection and exception. (2) The trial 
court erred in permitting plaintiff to amend his pétition on the trial 
after both parties had rested their case, and pending a request made 
by défendant for an instructed verdict in its favor, by pleading the 
statutes in force creating a cause of action for injury resulting in 
death, andi the statutes providing for the distribution of the recovery 
in such cases, in force in the Indian country when the injury to de- 
ceased occurred and death resulted therefrom, and this for two rea- 
sons: (a) In so ruling the trial court abused its discrétion; (b) that 
said amendment substantially changed the cause of action, and as 
said amendment was made more than two years after the injury was 
received and the death of deceased occurred it was barred by the 
time limit of two years prescribed in the statute creating the right 
of action. (3) As shown by the uncontradicted évidence in the case, 
a verdict should hâve been directed for dtefendant. 

At the date this action was instituted the statutes of Oklahoma 
Territory relating to service of process on railroad companies doing 
business in the territory provided as follows: 

"A summons agalnst a corporation may be served upon the président, 
mayor, chalrman of the board of directors, or trustées, or other chlef of- 
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ficer: or, If its chief offlcer is not found in the county, upon its cashler, 
treasurer, secretary, clerk or managing agent ; or, If none of the af oresald 
offleers can be found, by a copy left at the office of usual place of business 
of such corporation, with the person having charge thereof. 

"Every railroad eompany, or corporation, and every stage eompany do- 
Ing business in the terrltory of Oklahoma, or having agents doing business 
thereln for such corporation or coin])any, is hereby required to deslgnate 
some person residing In each county, into whlch its railroad line or stage 
route may or does run, or in whlch its business is transacted, on whoui ail 
process and notices issued by any court of record or Justices of the peaee 
of svcli county niay be served. 

"In every case such railroad eompany or corporation and stage eompany, 
shall file a certlflcate of the appoiutment and désignation of such person, 
in the oflice of the clerk of the district court of the county in whlch such 
person résides ; and the service of any process upon the person so desig- 
nated, in any civil action, shall be deenied and held to be as effectuai and 
complète as if service of such process were niade upon the président, or 
other chief offlcer of such corporation or stage eompany. Any railroad eom- 
pany, corporation or stage eompany, may revoke the appointment and dés- 
ignation of such person upon whoni process may be served, as hereinbefore 
provided, by appointlng any other person qualifled as ahove specifled, and 
filing a certlflcate of such appointment, as aforesald ; but every second or 
subséquent appointment shall also deslgnate the person whose place is flUed 
by such appointment." 

As thèse statutory provisions were construed by the Suprême 
Court of the territory in St. Louis & S. F. R. Co. v. Clark, 17 Okl. 
562, 87 Pac. 430, the return of the sheriff of the county on the 
summons issued at the institution of the action, likewise on the alias 
summons issued on the 19th day of January, 1905, was insufficient 
and ineflfective to compel défendant to appear and respond to a Per- 
sonal judgment in the action, for that said return does not afïlrma- 
tively show défendant had failed to designate an agent on whom 
service of summons could be made as the act required. The trial 
court therefore erred in denying the motion to quash presented by 
défendant, appearing specially for such purpose, and in compelling 
défendant to answer and proceed to trial as though valid service of 
process had been obtained on its person. The fact that défendant, 
being so compelled, did appear generally and contest the merits of 
the controversy with plaintifï, under the circumstances, did not op- 
erate as a waiver of valid service on its person in the manner pro- 
vided by the statutes of the territory then in force, or the error 
committed by the trial court in overruling the motion to quash the 
same. St. Louis & S. F. R. Co. v. Clark, supra ; Building & Loan 
Association v. Hallum, 59 Ark. 583, 28 S. W. 420; Dickerson v. 
Railroad Co., 43 Kan. 702, 23 Pac. 936; Haley v. Railroad Co., 80 
Mo. 112; Railway Co. v. Hunt, 39 Mich. 469. 

[3-5] However, it is insisted by counsel for défendant in error the 
proceedings thereafter taken while the case was pending on error in 
the Suprême Court of the territory, and in the Circuit Court of the 
United States, to which it was removed, operated to cure the defect 
in service as shown by the return of the officer serving the summons, 
and the ruling of the trial court in denying the motion to quash. 
However, to my mind, it is obvions in principle the position thus as- 
sumed is not tenable. The record discloses the sufficiency of the 
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return of the officer attempting the service, as shown by his return,. 
under spécial appearance entered by défendant for that purpose, was 
expressly challenged in the trial court. Net only was this motion of 
défendant denied by the court, to which an exception was taken for 
the purpose of review by défendant, but the def ect in service as shown 
by the return was in no wise corrected. 

After final judgment in the case on the merits of the controversy,. 
and for the purpose of correcting errors of law on the trial challenged 
by défendant, proceedings in error were instituted by it in the Su- 
prême Court of the territory by the filing therein a pétition in error 
with a case-made attached, as by law provided, and a summons in 
error was caused to be issued and served on the plaintiff to the ac- 
tion below. This proceeding in error operated not only to divest the 
trial court of ail jurisdiction to further proceed in the case, but the 
case-made, signed, settled, and allowed by the trial court, as filed in 
the Suprême Court, imports absolute verity as to what occurred on 
the trial of the case below, and hence was incapable of amendment in 
that court. Not only so, but from aught appearing in the record in 
this case-made as settled and filed in the Suprême Court, it must not 
only be conclusively presumed to be a correct record of the entire 
proceedings in the trial court, but in fact, so far as appears from the 
record, is absolutely correct in ail things. Under such proceedings 
pending in the Suprême Court, the trial court was without jurisdic- 
tion to further proceed in the case, and the Suprême Court was pow- 
erless to permit amendment of the record made in the trial court as 
evidenced by the case-made. 

However, no effort was made in this case on the part of the trial 
court of the territory to amend or supplément the record made by 
it, as shown by the case-made, or by the Suprême Court wherein the 
proceeding in error was pending, while such courts continued to exist 
under the laws of their création. On the contrary, the subséquent 
order permitting an amendment of the return of the sherifï executing 
the summons was made, not by the territorial trial court, but by a. 
court created under authority of law entirely separate and distinct 
from that of the territory, presided over by a différent person as 
judge than he who presided at the trial of the case. From ail of 
which, it is most obvions the effort made by plaintiff to supplément 
the record in this case was unavailing to correct the error of the 
trial court in denying the motion to quash the service of summons. 
As such error was not cured, but must work a reversai of the judg- 
ment. rendered, further considération of the case might with pro- 
priety be omitted. However, as the case presented is one based on a 
right of action unknown to the common law, created by and rest- 
ing alone.on statutory enactments, in which statute creating the right 
of action, there is prescribed its own limitation, it is thought proper 
to not rest the order of reversai entirely on the technical ground of 
practice hereinbefore considered, but to détermine another ground 
assignçd as error and relied on for reversai. 

[6] As has been seen from the statement made of the record, the 
pétition filed in the case by plaintiff made no référence whatever to. 
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the statute law of the Indian country in which the injury to and con- 
séquent death of deceased occurred. The right of action asserted 
by plaintiff had no existence under the rules of the common law. 
It was most obvions therefore it was incumbent on the plaintiff to 
allège and prove as part of his case the existence of a statute creat^ 
ing the right of action which he asserted in force in the country 
where, and at the time when, the death occurred. This was not donc 
by the plaintiff in this case until both parties at the trial had rested 
their case and défendant had demanded a peremptory instruction in 
its favor. This trial occurred more than two years after the date of 
the injury to and death of deceased. The statute (Mansf. Dig.) cre- 
ating the right of action in force in the Indian country where the 
injury and death occurred reads as foUows: 

"Sec. 522Û. Whenever the death of a jjerson shall he caused by a wrong- 
ful act. neglect or default, aiid the act, neglect or default Is sueh as would, 
If death had not eiisued, hâve entltled the party injured to malntahi an 
action and recover damages in respect thereof, then, and in every such case. 
the person who, or the company or corporation which, would hâve been 
liable if death had not ensiied, shall be llable to an action for damages, 
notwlthstandiug the death of the person Injured, and altliough the death 
shall hâve been caused under sueh circumstances as amount, in law, to a 
felony. 

"Sec. 5226. Every sueh action shall be brought by and in the name of 
the Personal représentatives of sueh deceased person, and if there be no 
Personal représentatives then the same may be brought by the heirs at 
law, of sueh deceased person ; and the amount of the recovery in every sucb 
action shall be for the exclusive beueflt, of the widow and the next of kin 
of sueh deceased person, and shall be distrlbuted to sueh widow and next 
of kin in the proportion provided by law in relation to the distribution of 
Personal property left by persons dying intestate, and in every sueh action 
the jury may give sueh damages as they shall deem a fair and just com- 
pensation, with référence to pecuniary injuries resultiug from sueh death, 
to the wife and next of kin of sueh deceased person. Provided that every 
sueh action shall be comnienced within two years of the death of suoh per- 
son." 

"Sec. 2522. When auy person shall die, having title to any real estate of 
inheritance, or i)ersonal estate, not disposed of or otherwise llmited by uuir- 
riage settlement, and shall be intestate as to sueh estate. it shall descend 
and be dlstrihuted, in parcenary, to his kindred, maie and female. subjeer 
to the payment of his debts and the widow's dower, in tUe foUowing nian- 
ner: First. To the children, or to their descendants in equal parts; second, 
if there be no children, then to the father, then to the mother. if no nioth- 
er, then to the brothers and sisters, or their descendants, in etiual parts ; 
third, if there be no children, nor their descendants, father, mother. broth- 
ers or sisters, nor their descendants, then to the grandfather, grandniothei-, 
uncles and aunts and their descendants in equal parts ; and so on in otlier 
cases, without end, passing to the nearest lineal ancestor and their childr.^n 
and their descendants, in equal parts." (Ind. T. Ann. St. 1899, §§ 3430, 3431, 
1820.) 

In regard to the ruling of the trial court permitting this- amend- 
ment when made, two errors are assigned: First, abuse of discré- 
tion; second, the bar of the statute. In so far as the first.is con- 
cerned, as the action of a trial court in permitting amendments of 
pleadings under code provisions is very largely a matter of s/Jund ju- 
dicial discrétion, nothing further need. be said on that heâd. The 
second is; However, a matter of substantive right and calls for a de- 
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termination of the question whether the amendment made in this case 
is such as under the settled rule of décisions relates back to the in- 
stitution of the action andi thus préserves it from the bar of the stat- 
ute prescribed therein, as a condition on which the right was created, 
or whether the amendment made in this case was in its nature such a 
substantial change in the nature of the cause of action as to constitute 
what is known as a departure from law to law; if so, manifestly, as 
it was made more than two years after the in jury and death of de- 
ceased, it was barred by the time limit fixed in the statute. 

In this connection it is first contended by counsel for plaintifï in 
error, as the statute of the Indian country creating a right of action 
for wrongful death was not specially pleaded, the trial court sitting 
in Oklahoma Territory should conclusively présume the law of the 
place of the injury and death to be the same as that of the forum, 
and should détermine the right asserted by plaintiff against défend- 
ant under the statute in force in Oklahoma Territory at the time the 
injury and death occurred; hence it is insisted no amendment to the 
pétition was necessary to entitle plaintiiï to the recovery had. 

[7] As a gênerai rule in cases where the cause of action sought 
to be maintained arose in a foreign state or country, and the laws 
of such foreign state or country are pleaded by neither party, the 
court trying the case will, for the purpose of décision of the case, 
apply the laws of that state or country in which the court is sitting; 
for, as the trial court in such case cannot take judicial notice of the 
laws of the foreign country in which the cause of action arose, and 
as nothing to the contrary is made to appear from the pleadings or 
évidence of either party, the trial court will présume the laws of 
such foreign state to be the same as those of the forum. However, 
this rule is not without its exceptions, and it is thought to be more 
generally resorted to in that class of cases which présent for déter- 
mination the question of the nature of the remedy which shall be 
afforded plaintiff seeking to enforce a cause of action known to and 
recognized by the common law, than that class of cases which présents 
for détermination the question: Does the plaintiff hâve any cause 
of action which he can enforce at law? Therefore the question hère 
presented is : Does this rule obtain in cases where the right of action 
sought to be enforced by the plaintiff did not exist at the common 
law, but, if it existed at ail, it was because of the fact it had been 
created by some statutory enactment of a foreign country, which 
statute has no extra territorial opération, and which, if enforced at 
ail by courts outside the jurisdiction in which it was created, it will 
be by such courts first examined for the purpose of determining wheth- 
er there be anything therein found in conflict with the policy of the 
laws of the country in which the court is sitting? 

I think not. In Cyc. of L. & P., vol. 13, subject Death, p. 345, 
the rule is stated, as follows: 

"ïhe gênerai rule is that it Is not necessary, in the déclaration, complalnt, 
or pétition, to set forth or refer to the statute of the forum under which 
the action is brought, where t'acts sufflcient are pleaded to bring the case 
within the statute. Where, however, the action is based upon a foreign 
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statute, the existence of snch statute and its slmilarlty to the statute of the 
forum must be alleged and proved." 

[8] In this class of cases the rule appears to be, when an action 
is brought in one jurisdiction for the death of a person caused in 
another state or country, it is necessary for the plaintiff to plead and 
prove that in such other state there is a statute permitting a recovery ; 
otherwise, it will be presumed that the common law is in force there, 
and therefore that the action is not maintainable. Jackson v. Pitts- 
burgh, etc.. Rv. Co., 140 Ind 241, 39 N. E. 663, 49 Am. St. Rep. 
192; WoodenV. W. N. Y. & R. R. Co., 126 N. Y. 10, 26 N. E. 1050, 
13 L. R. A. 458, 22 Am. St. Rep. 803 ; Attrill v. Huntington, 70 Md. 
191, 16 Atl. 651, 2 L. R. A. 779, 14 Am. St. Rep. 353, and note; 
Hamilton v. H. & St. J. R. Co., 39 Kan. 56, 18 Pac. 57 ; Hyde v. 
Wabash, St. L. & P. Ry. Co., 61 lowa, 441, 16 N. W. 351, 47 Am. 
St. Rep. 820. 

In Greenville National Bank v. Evans-Snyder-Buel Co. et al., 9 
0kl. 353, 60 Pac. 249, the Suprême Court of the territory of Okla- 
homa said: 

"It therefore necessarily foUows that the laws in force in the Indlan 
Territory should not be judlcially noticed, and that such laws, to avail a 
party of any right under them, ninst be pleaded and proven." 

f[S] It foUows, as the statute of the Indian country where the in- 
jury and death occurred which created the right of action sought to be 
enforced by plaintifï below was not pleaded until the amendment was 
made on the trial, and as the trial court sitting in Oklahoma Territory 
could not take judicial notice of such statute law of the Indian country, 
the amendment made was essential to the statement of any right of 
action in plaintiff, and had the amendment not been made the re- 
quest of défendant for an instructed verdict in its favor must hâve 
been sustained. Did this amendment, when made, préserve the action 
f rom the opération of the time limit prescribed in the statute in which 
an action to recover thereunder must be instituted? The -right of 
action created by the statute in question was granted on condition 
that an action to recover thereunder should be instituted within two 
years f rom the date of the death. 

From a considération of the many adjudicated cases on the sub- 
ject, the rule in such case, subject to exceptions, will be found, I 
think, to be this: When the pétition, however inaccurately, imper- 
fectly, or inartistically drawn, is suffîcient in allégations of fact to 
sliow the claim asserted therein by plaintiff is based on the statute 
creating the right of action, and is brought by the person on whom 
the statute confers such right, it may be amended at any time, and 
the amendment will relate back to the date of the institution of the 
action. But, in such case as that at bar, in which no référence what- 
ever is made in the pétition to the statute or any claim based thereon 
until the time limit prescribed in the statute has expired, ail right 
of action thereunder is lost, and any amendment thereafter attempted 
is as inefficient to restore or revive the lost cause of action as would 
be a new action then instituted. Union Pacific Railway Co. v. Wyler, 
158 U. S. 285, 15 Sup. Ct. 877, 39 L. Ed. 983; Boston & M. R. R. 
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Co. V. Hurd. 108 Fecl. 116, +7 C. C. A. 615, 56 L. R. A. 193, v 
Atchison, T. & S. P. R. Co. v. Schroeder, 56 Kan. 731, 44 Pac. 1093;: 
City of Kansas City v. Hart et al., 60 Kan. 684, 57 Pac. 938 ; Smith 
et al. V. East & West R. Co., 84 Ga. 183, 10 S. E. 602 ; Hurst v. 
Détroit City Ry., 84 Mich. 539, 48 N. W. 44; Lilly v. Charlotte. 
C. & A. R. Co., 32 S. C. 142, 10 S. Ë. 932; Fitzhenry v. Consolidated 
Traction Co., 63 N. J. Law, 142, 42 Atl. 416. 

In this regard counsel for défendant in error, conceding- in argu- 
ment, where an action based on the principles of the common law is 
brought and an amendment thereafter is introduced therein changing 
the right of recovery to one based on statute will not relate back 
to the institution of the action and préserve it from the bar of the 
statute if meanwhile it has fallen, however, insist there is a distinction 
between such a case and the one at bar. From a reading of the cases 
above cited it will be found the very reason an action bottomed on 
the common-law right will not prevent the running of a statute 
against a right based on a statute is not because the action on a com- 
mon-law right -cvas brought, but because an action based on the right 
créated by statute zcas not brought until the bar of the statute had 
fallen. That is to say, the right created by statute, not having been 
présentée or asserted in the common-law action within the time limit, 
is deemed waived or lost by failure to assert it. So, in the case at 
bar, it does not matter whether the pétition of plaintif? before amend- 
ment was intended to présent a right of action based on the common 
law or a right based on the theory that the court to which it was 
addres.sed would présume the law of the Indian country to be the 
same as that in force in the territory of Oklahoma where presented,. 
and thus enforce the law of the forum; or whether, as has been 
determined, it presented no enforceable right at law whatever in favor 
of the plaintiff and against défendant, for ail tends to the same end. 
What the pétition of plaintifï in this case before amendment failed 
to do was_ to présent for the détermination of the court in any manner 
or by any means a right of action conferred çn himself by the statute 
of the Indian country which created a right of action in his favor 
and against défendant for the death of his son by wrongful act, andi 
his pétition before amendment having, for this reason, failed to as- 
sert and présent a right based on such statute, the right was irrev- 
ocably lost by reason of his noncompliance with the condition on 
which the right vvas conferred by the statute. 

It follows, therefore, as the amendment made in this case on the 
trial, which occurred more than two years after the injury to and 
death of deceasedl, was inefïectual to restore the cause of action lost 
by the failure bf plaintifï to proceed under the statute of the Indian 
Territory creating it, the judgment below must be reversed, and the 
case remanded jto the District Court of the United States for the 
Western District of Oklahoma for further proceedings in conformity 
with the view's, expressed in this opinion. 
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SOUTHERN PAC. CO. v. RAILROAD COMMISSION OF CALIFORNIA. 
(District Court, N. D. California, S. D. February t, 1912.) 

1. Commerce (§ 61*) — State Railboad Commissions— Obdeb Fixing Rates— 

Validity Presumed. 

An order of a state railroad commission reduelng class and com- 
modity frelglit rates will be presumed to be reasonable, and not to in- 
terfère witb Interstate conijmerce, in tlie absence of a showing to tlie 
contrary. 

[Ed. Note. — For ottier cases, see Commerce, Cent. Dig. § 82; Dec. Dig. 
§ 61.*] 

2. Pleadixq (§ 214*) — Admission bt Demubrer — Scope. 

A demurrer admits tlie trutli of ail facts well pleaded, but tlie admis- 
sion does not extend to mère déductions or opinions uusupported by tlie 
facts pleaded, nor to mère conclusions of law. 

[Ed. Note. — For other cases, see Pleadiug, Cent. Dig. §§ 525-534; Dec. 
Dig. § 214.*] 

3. Carriers (§ 38*) — Statb-Made Freioht Rates— Reasokauleness— Plead- 

ING— Requisiïes. 

ïo establisb tlie unreasonableness of a state-made freight rate, a bill 
inust disclose facts showing wlth reasonable definiteness, not only tUe 
présent total value of tbe road affected, with the total gross revenue, 
but also the gross revenue frotni eacli class of business, Interstate and 
local, freight, passenger, or other, and the proportionate property values 
devoted thereto, respectively ; and not only should the gross operating 
expenses of the road appear, but also a proportionate application of 
such expenses to the différent classes of traftic, freight, and passenger, 
so that the net revenue from each source may be thereby aseertained and 
the ultimate question determined as to the effeet of the rates coni- 
plained of upon the partieular trafflc affected thereby. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 19, 20 ; Dec. 
Dig. § 18.*] 

4. Careiees (§ 18*) — State-Made Freiqht Rates— Reasonableness—Plead- 

ING — SUFFICIENCV. 

A bill is insutttcient to shovi' unreasonableness of state-made freight 
rates vs'here it eonsists largely of matters of mère opinion and gênerai 
conclusions, sueh as an averment that the rates are unjust and unrea- 
sonable ; vvhere, though the total présent value of the road Is stated, 
the portions assignable to intrastate traflSc and to the partieular trafflc 
are not shown ; where the values and operating expenses assignable to 
passenger and freight trafflc are not segregated ; where, though the 
gross operating expenses for one year are given, there is no apportion- 
ment thereof to intrastate business and Interstate business nor between 
local freight traffic and local passenger trafflc nor to the partieular 
trafflc; where, though it is alleged that the known loss resulting from 
the order will be a speclfied aniount, no facts are stated to show how the 
resuit will be reaehed ; and where, though it is stated that the cora- 
plalning road's principal business between the points affected consist.-5 
of mterstate commerce and the road will be compelled to lower its iîi- 
terstate rates, it is not shown what part of the predicted loss will be 
on the trafflc affected as distinguisbed from the gênerai body of traffic. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 19, 20; Dec. 
Dig. § 18.*] 

5. Pleading (§ 8*) — Conclusions. 

A bill is insuffleient to establish invalidity of state-inado freight rates 
as constituting an interférence wlth Interstate commerce where it eon- 
sists largely of gênerai avernients as to the prospective efïect of the 

■ *For other cases see same toplc & § number in Dec. & Am. Diga. 1907 to date, & Rep'r In4exeii 
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rates without statlng concrète facts from whlch such effect can logioally 
or naturally resuit. 

[Ed. Note.— For other cases, see Pleading, Cent. Dig. §§ 12-281^ ; Dec. 
Dig. § 8.*] ■ 
6. Commerce (§ 13*) — Intbastate Commebck. 

A state can regulate purely local or state commerce. 

[Ed. Note.— For other cases, see Commerce, Cent. Dig. § 7; Dec. Dig. 
§ 13.*] ' 
T. Commerce (§ 48*) — State Regulaticks— Ikteefebesce with Interstate 
Commerce. 

A state régulation of Intrastate commerce is not invalidated through 
an indirect or incidental interférence with Interstate commerce. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. §§ 36-44; Dec. 
Dig. § 48.*] 

8. Carriers (§ 13*) — Freight— Discrimination— Coxformity to Staie-Made 

Rates. 

Réduction of Interstate freight rates to conform to valid state-made 
rates does not constitute an unlawful discrimination against ttie Inter- 
state traffie. 

[Ed. Note. — For other cases, see Carriers, Dec. Dig. § 13.* 
What constitutes an unlawful préférence or discrimination by a car- 
rier under Interstate commerce régulations, see note to Gamble-Robinson 
Commission Co. v. Chicago & N. W. Ry. Co., 94 C. C. A. 230.] 

9. CONSTITUTIONAL L.AW (§ 242*) — EqUAL PROTECTION OF THE LaW — RAIL- 

ROAD Freight Rates. 

That freight rates between two points were reduced by a state com- 
mission as to complainant, but not as to a competlng railroad, does not 
show a déniai of equal protection of the laws as to complainant, thougli 
there is an identity of distance and similarity of service between the 
points, in the absence of a showing of the respective investments of the 
competing lines. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dig. § 691 ; 
Dec. Dig. § 242.*] 

10. Constitutional Law (§ 242*)— Equal Protection of the Law — Rail- 
koad Freight Rates. 

Mère failure of a state railroad commission to reduce freight rates as 
to competing lines at the same time does not constitute a déniai of 
equal protection of the laws as to the road whose rates are flrst reduced. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dig. § 091 ; 
Dec. Dig. i 242.*] 

11. Constitutional Law (| 242*)^ — Equal Protection of the Law— Rail- 
road Freight Rates. 

Réduction of freight rates by a state railroad commission cannot be 
deemed a déniai of equal protection of the laws because rates on a 
competing line are not reduced, unless the rates as reduced are unrea- 
eonable and confiscatory. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dig. § 691 ; 
Dec. Dig. § 242.*] 

In Equity. Bill by the Southern Pacific Company against the Rail- 
road Commission of the State of California. Bill dismissed. 

H. C. Booth, G. D. Squires, and C. W. Durbrow, for complainant. 
Max Thelen and John M. Eshleman, for défendant. 

VAN FLEET, District Judge. The bill seeks to enjoin the en- 
forcement as invalid of an order of the respondent, the Railroad Com- 

•For other cases see same topic & § numbsb In Dec. & Am. Dlgs. 1907 to date, & Kep'r Indexe» 
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mission of the state, reducing certain class and commodity rates on 
freight moving between the port of San Pedro and the city of Los 
Angeles over the lines of complainant's railroad running between those 
points, so far as such rates apply to local or intrastate traffic. In an- 
swer to an order to show cause why an injunction pendente lite should 
not issue, the respondent has appeared and interposed a demurrer, both 
gênerai and spécial, challenging the bill as wanting in equity and as 
lacking a disclosure of sufficient facts to warrant the relief prayed; 
and it is upon this demurrer that the questions presented arise. 

The bill attacks the validity of the ordinance of the board upon 
three spécifie grounds: (1) That the rates fixed thereby are so un- 
reasonably low as to be confiscatory, and that their enforcement will 
resuit in taking complainant's property without due process of law, in 
violation of the guaranties of the Constitution of the United States; 
(2) that the order, if enforced, will directly and necessarily interfère 
with interstate commerce, and is therefore in violation of the provi- 
sion of the Constitution committing the power to regulate that sub- 
ject wholly to Congress; (3) that, vinder the facts alleged as to the 
situation of certain competing lines of road and the circumstances dis- 
closed under which the order was promulgated, its effect, if enforced, 
will be to deprive complainant of the equal protection of the law, in 
violation of the fourteenth amendment to the Constitution of the 
United States. 

Counsel in their présentation of the case hâve followed the order 
and séquence of the objections as just stated, and it will therefore 
prove more satisfactory perhaps to follow the same order in discussing 
the questions raised by the demurrer for the purpose of considering; 
the sufficiency of the bill. 

1. As to Unreasonableness of the Rates. 

Aside from the jurisdictional facts, and avoiding certain gênerai 
averments as to the effect of the order repeated throughout the bill in 
varions forms, and partaking more of the nature of conclusions than 
of ultimate facts, the pertinent features of the bill affecting the first 
ground of objection to the order of the commission are thèse : That 
complainant is a common carrier of freight and passengers, owning 
and operating Connecting lines of railroad in the states of California, 
Nevada, Utah, Arizona, and other states and territories, and as such 
is engaged in both interstate and intrastate commerce. That, in con- 
nection with and as a part of its system, it was at the times mentioned 
in the bill operating the line of road afïected by the order in question, 
described as "a certain line of railway within the state of California, 
between the city of San Pedro and the city of Los Angeles, known as 
and called the 'San Pedro Branch,' and was carrying over its said rail- 
way line freight and passengers under tariffs of rates, f ares, and charg- 
es duly established, published and filed with said défendant," which tar- 
iffs of rates so filed are alleged to be fair, just, and reasonable. The 
proceedings leading up to the hearing before the respondent board, 
and culminating in the order complained of, are then stated, and the 
order of the board is set out in full, and it is alleged : 

"That the rates fixed, established, prescribed and ordered to be published 
by défendant will reduce the rates and revenues received by your orator upon 
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the business carrled by Jt on said San Pedro Branch to an amount of at 
least thirty për cent. (30%), wbich Is the direct réduction provlded for by 
the schedule of rates preseribed by défendant; and your orator allèges fur- 
ther that if the said réductions preseribed and ordered published by défendant 
are enforced, your orator's power and lawful right to charge and coUect Just, 
falr and reasonable rates for the transportatlon of freight on Its said San 
Pedro Branch are denied to It; and that tbe said orders entered by défend- 
ant prescrlbe an unjust, unreasonabie and unremuneratlve basis of rates 
and charges for services performed by your orator as aforesald, and said 
orders if enforced wlll resuit In the confiscation of your orator's property, 
in violation of section 1 of article 14 of the amendments to the Constitution 
of the United States, and wlU resuit In the taklng of your orator's property 
without due process of law." 

ïhat said rates "will not yield your orator a fair and reasonable return 
on the amount of nioney invested by your orator In said San Pedro Branch 
Une railroad for the followlng reasons: 

"The présent value of the said San Pedro Branch, or the cost of reproduc- 
ing the same, exclusive of rolling stock and excludlng that portion of said 
branch and tacllitles necessary thereto which are within the Los Angeles 
Terminal llmits, is at least the sum of fifteen million, nine hundred and 
twenty-three thousand. four hundred and eighty-seven dollars (.?! 5,923,487) ; 
upon the said San Pedro Branch the detalled earnlngs and expenses hâve 
been carefully computed by your orator upon bases and formulse preseribed 
by the said défendant for the mouths of April and October, 1910, which 
months were preseribed and designated by said défendant. Thèse earnings, 
«xpenses, and taxes for one year, based upon the earnings of the said San 
Pedro Branch for tlie said months of April and October, 1910, are hereby 
set forth in the folloviing stateraent : 

Total gross revenue for one year on San Pedro Branch ,$746,776 32 

Total operating expenses, located and apportloned to said branch 253,806 23 

Total taxes of said branch, being 4 per cent, of gross revenue. .... 29,870 05 

Total operating expenses, hieludiug taxes as above 283,676 28 

Excess of revenue over operating expenses and taxes 463,100 04 

Known loss on said branch by reasou of order of défendant 112,439 03 

Amount remainlng 350,660 41 

"The pereentage of return which this last-named amount would afCord upon 
the value or cost of reproducing snld San Pedro Branch (,1il.5,923,487) would 
be 2.22 per cent." 

It is alleg'ed: That in conducting transportation on said San Pedro 
Branch, and in the administration of its business affairs with référ- 
ence to its said San Pedro Branch, the same has been and is carried 
•on in a prudent and economical manner, and yet, notwithstanding, its 
earnings from said branch line of railroad for the transportation of 
property or otherwise hâve not yielded a fair or just return on the 
value of its property, and will not, under the rates preseribed by de- 
fendant, yield a fair and just return upon the value thereof. 

"That the principal water carriers competlng with your orator for trans- 
continental trafflc to and from said city of Los Angeles at tbe ports of San 
Pedro and San Diego are the Pacific Mail Steamship Company, the Amerlcan- 
Hawaiian Steamship Company, and the Callfornla Atlantic Steamship Com- 
pany, known as the 'Bâtes & Chesebrough Line,' and that large amounts of 
the transcontinental traftic movlng into or out of said ports to and from said 
city of Los Angeles is transported under and by virtue of through rates, 
fixed and established by the owners or managers of said steamship Unes. 
and is moyed on through bllls of ladlng to and from said city of Los Angeles 
in compétition with the rates fixed and established on its lines by j'our orator 
and by the Interstate Commerce Commission; and your orator and said 
Steamship Companies are now comiJeting with each other and carrying said 
traffic at lésa than reasonable rates and at the lowest rates that would re- 
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munerate either or any of them for the service performed." That the said 
steamship companies "and numerous other steamships owned and operated 
by other persans and companies transport freight to and froni points out- 
side ttie state of California tlirough tlie ports of San Pedro and San Diego to 
and from said city of Los Angeles on through bills of lading, and that in 
the case of them and each of them they pay your orator's local rates to 
and. from San Pedro, or the proportional rate of the Atchison, Topeka & 
Santa Fé Railway Company to or from said port of San Diego, or from the 
port of Redondo, thus maklng such local or proportional rate a part of 
the entire charge for through shipment. ïhat, if said orders entered by de- 
fendant as set forth hereln are permitted to go into effect. the said steam- 
ship companies wlll make no change in the through or transcontinental rates 
now assessed and collected by them, but the said steamship companies will 
pay a less or lower local or proportional rate between the points hereinbe- 
fore named, and thus a portion of the sums now collected from traffic car- 
ried by your orator between said eities of San Pedro and Los Angeles wlll 
be given to said steamship companies; and therefore your orator allèges 
and charges that the effect of said orders so niade and entered will be either 
to force your orator to reduce Its freight rates from points outside the state 
of California to and from said city of Los Angeles, or to corapel your orator 
to yield to said steamship companies a large portion of its revenues annually 
without any beneflt whatever to your orator's patrons, the shippers, mer- 
chants, and manufacturers of the city of Los Angeles. And your orator 
further allèges that for thèse reasons the défendant in entering its said 
orders misconceived the law and transcended and exeeeded its jurisdiction 
and powers, and in thus attempting to appropriate the property of your orator 
attempted to deprive your orator of its property without due proeess of law. 
and in violation of the Constitution and laws of the United States. That 
many steamer and boat Unes, as well as many so^ealled tramp vessels, now 
land at said port of San Pedro and discharge cargoes whlch hâve been shlpped 
from the Atlantic seaboard, from European ports, from Puget Sound ports, 
from ports on the Oolumbla river, and from foreign and Interstate points and 
ports, destined for said city of Los Angeles, and that, after unloading at 
sald port of San Pedro, said steamer and boat Unes and so-called tramp 
vessels take cargo from San Pedro for said ports, which cargo has been 
transported by your orator from said city of Ix)s Angeles to said San Pedro. 
And your orator further allèges that, if the décisions and orders of said 
défendant tiéreinbefore referred to shall be permitted to go into effect, a 
large part of thls traffic, for which your orator and said steamer and boat 
Unes are now competing, will be dlverted from your orator's rail Unes to 
the said steamer and boat Unes and tramp vessels, and great, irréparable 
damage will thereby be inflleted upon your orator's intrastate and Interstate 
rail Unes, and your orator will be compelled to reduce its intrastate and Inter- 
state rates in order to meet sald compétition and retain said traffic, or, fail- 
Ing to do that, your orator will lose said trafflc and be deprlvcd of the rev- 
enue now accrulng therefrom." 

Thèse are the averments of the bill which may be considered as at 
ail material to the objection that the rates fixed by the order com- 
plained of are of the character alleged ; and the question is, Do the 
facts alleged make a case calling for relief? 

[ 1 ] Indulging, as we must, the presumption that the order is a prop- 
er and law fui régulation, the facts alleged must be such as to overcome 
this presumption and enable the court to say as matter of law that, 
if sustained, they would entitle complainant to the relief prayed. 

[2] And in this respect, while the demurrer admits the truth of 
ail facts well and properly pleaded, this admission does not extend to 
averments in the nature of mère déductions or opinions of the pleader 
unsupported by the underlying facts appearing, nor to averments 
which are purely in the nature of conclusions of law. In other words. 



704 193 FEDBBAL EEPORTER 

the averments that are to be deemed admitted must be avermettts of 
those ultimate facts essential to the maintenance of the right asserted, 
and such facts must be stated with sufficient distinctness and précision 
to distinguish them from mère conclusions of law or fact drawn from 
the pleader's mind; otherwise, under the familiar rule that the plead- 
ing is to be construed most strongly against the pleader, it will be re- 
garded as insufficient. 

[3] Applying thèse principles to the présent case, as the rates 
sought to be avoided apply to a road engaged in both interstate and 
local, or intrastate, business, and in the carriage of both passengers 
and freight, it is essential, to enable the court to say that those rates 
are, as alleged, confiscatory, that the bill disclose facts showing with 
reasonable definiteness, not only the présent total value of the road 
afïected, with the gross revenue derived therefrom from ail sources, 
but it should show as well the gross revenue from each class of busi- 
ness, interstate and local, freight, passenger, or other, and the pro- 
portionate property values devoted thereto, respectively ; and not only 
should the gross operating expenses of the road appear, but also the 
proportionate application of such expenses to the différent classes of 
traffic, freight and passenger, carried over the road, so that the net 
revenue derived from each source may be thereby ascertained and the 
ultimate question determined as to the effect of the rates complained 
of upon the particular traffic afïected thereby. M., K. & T. Ry. Co. 
V. Love (C. C.) 177 Fed. 493; Southern Pacific Co. v. Campbell (C. 
C.) 189 Fed. 182; Central of Georgia Ry. Co. v. McUndon (C. C.) 
157 Fed. 961. 

In the first of thèse cases, in speaking of the matters necessary to 
be alleged and found, it is said: 

"When the raiiroad wlthin the state is used in both Interstate and local 
•commerce, it is necessary next to détermine what part of its value should 
fairly be considered as devoted to each use separately, because obviously 
the Company should not exact such excessive rates for local traffic as will 
also produce a return upon a value employed in a business over which the 
State has no control. Nelther class of trafic, interstate or local, should be 
made to bear a burden caused by pariug the rates on the other to the quick. 
It is generally agreed that, given the entire value of the raiiroad property in 
the State, it is fair to apportlon it among the différent lilnds or classes of 
business upon a revenue basis; that is to say, in proportion to the gross 
revenue produced by them respectively. And a like rule applies when the 
questions involved require separate considération of the freight and passenger 
business. In this way will be found the fair proportion of value devoted 
to eaçh particular use, upon whlcU the owner Is entitled for such use to a 
reasonable return." 

[4] When thèse principles are applied to the présent bill, I think it 
is at once apparent that it fails to put the court in possession of sub- 
stantive facts sufficient to enable it to sustain the view that the rates 
arc confiscatory. It consists too largely of matters of mère opinion, 
and gênerai conclusions, more in the nature of assertions or prédic- 
tions of the efifect the rates will hâve than ultimate facts from virhich 
such effect may be deduced. Of course, the gênerai averment that the 
rates are unjust and unreasonable, if left unsupported by the facts, is 
not sufficient to impress them with that character. That is a conclu- 
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sion which is not, as we hâve seen, admitted by the demurrer. Reagan 
V. Farmers' Loan & Trust Co., 154 U. S. 401, 14 Sup. Ct. 1047, 38 
L. Ed. 1014. There must be something more spécifie than that. 
While the total présent value of the road affected is alleged, no state- 
ment is made to show what part of this total value is assignable to 
State traffic as distinguished from interstate business, nor what pro- 
portion of such value is properly to be assigned to the particular 
traffic affected by the rates fixed as distinguished from other traffic. 
Nor is any attempt made to segregate the values properly assignable 
to passenger traffic as distinguished from freight traffic. The same 
defects are apparent in the statement of operating expenses and 
charges. The gross operating expenses for one year are given, but 
no facts are alleged to show what proportion of thèse expenses are 
chargeable to state business as distinguished from interstate business ; 
how much to local freight traffic as distinguished from local passen- 
ger traffic; nor how much to the particular traffic affected by the or- 
der in question. It is alleged that the "known loss on said branch by 
reàson of the order of the défendant will be $112,439.63," but there 
are no sufficient facts to show how this resuit is to be arrived at. 
Elsewhere it is averred that complainant's principal business between 
the points affected consista of interstate commerce, and that it will 
be compelled to "lower ail its interstate rates upon freight, merchan- 
dise and commodities moving between said cities of San Pedro and 
Los Angeles, and reduce said rates conformable to those assumed to 
be charged by said défendant;" but there is no averment as to what 
portion of the predicted loss will be on the traffic affected by the order 
as distinguished from the gênerai body of traffic. Thèse omissions 
leave the fùrther averment in the bill that the en forcement of the 
order will reduce complainant's income on the investment affected to 
but 2.22 per cent., standing as a mère conclusion unsupported by the 
facts alleged. 

Thèse considérations do not ignore the difficulties encountered and 
recognized by the courts, where a property is devoted to both inter- 
state and local commerce, in attempting, for the purposes of pleading 
or proof, to segregate definitely either investment, income, or ex- 
penses as applicable to each character of traffic ; but, while the great- 
est certainty is not required, there are well-understood bases for giv- 
ing fairly accurate approximations, and such at least it is required of 
a party to allège in his pleading that reasonable certainty may be had 
hefore granting injunctive relief in such a case. 

The bill in its gênerai structure is m.uch akin to and cannot be dis- 
tinguished in material substance from that filed for a like object in 
Southern Pacific Ço. v. Campbell, supra, where, in sustaining a de- 
murrer to the bill as not stating a case for équitable intervention, 
Judge Bean says : 

"Again, the complalnant does not state the amount of interstate traffic 
whlch will be affected by the order, nor the eost of service, nor the value of 
the property devoted to such business. It sets out the value of the entire 
property, the gross receipts and dlgbursements for both state and interstate 
business for a number of years prior to the date of the order, the amounts 
received from statê and interstate business, freight and passenger, during 
193 F.-^5 
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the^ year 1909, and approxlmate percentage of tonnage affected by the order 
songht to be enjolned, assumlng, as I take It, that both local and Interstate 
trafflç are affected by such order. There is no allégation as to the cost of 
conductlng ' slate business as diatingulshed from Interstate business, and no 
statement of the différence between passenger and freight expenses." 

As stated in San Diego, etc., v. National City, 174 U. S. 739, 19 
Sup. Ct. 804, 43 L.Ed. 1154: 

"Judlcial Interférence stould never occur unless the case présents, clearly 
and beyond ail doubt, such a flagrant attack upon the rights of property 
under the guise of régulations as to compel the court to say that the rates 
preacrlbed wiU necessarlly hâve the efCect to deny just compensation for 
private property taken for public use." 

2. As to Interférence with Interstate Commerce. 

[5] The averments of the bill bearing directly upon this point are, 
in substance, thèse : That complainant is engaged in the carrying of 
freight and other commodities, not only between Los Angeles and 
San Pedro, but from other points throughout the state, and by its 
Connecting lines, both by rail and water from points throughout other 
States ; that the tariffs covering the movement of its interstate freight 
hâve been regularly posted and filed with the Interstate Commerce 
Commission as required by law; that its principal business between 
the port of San Pedro and L,os Angeles consists of interstate traffic, 
and that as a carrier of such traffic it is subject to the sole supervi- 
sion and control of said Interstate Commerce Commission ; that in 
carrying freight between San Pedro and Los Angeles the same cars 
and other roUing stock are used, and the freight, both local and inter- 
state, is handled in the same identical manner, and that it is impossible 
to segregate local freight from through freight for the reason that 
the cars in which it is moved carry both interstate and local freight 
and f requently in the same car ; that it is the duty of complainant 
under the law to serve ail localities and shippers alike and without 
discrimination, and it has therefore made its tariffs between said 
points, both local and interstate, on a uniform basis, and it is averred 
"that, as the circumstances and conditions under which its interstate 
and intrastate business is transported are identical, there is no prin- 
ciple under whiçh your orator may lawfuUy apply to local shipments 
in either direction lower or différent rates" on local freight than to 
interstate shipments, and therefore, if complainant is compelled to 
obey the order of the respondent, in ôrder to avoid unlawful discrim- 
ination, it will hâve to lower ail its said interstate rates to conform 
to the rates fixed bysaid order. And it is alleged that by reason of 
thèse f acts the necessary effect of the order of said commission "is 
a régulation of interstate commerce in violation of the exclusive pow- 
ers grantediito Congress by the Constitution of the United States." 

Thèse features of the bill are open to the same criticism as thôse 
applying to the question of unreasonable rates. They consist largely 
of gênerai averments as to the prospective effect of the order of the 
comtnissipn without stating concrète, f acts from which such effect 
would logically or naturally; resuit. It is hot readily to be perceived 
from anything stated in the bill just how such results as those pre^ 
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dicted are to follow, and counsel hâve net in their argument or briefs 
attempted to put their finger upon the facts which would necessarily 
hâve such effect. 

[6] It is beyond question that the state has the right to regulate 
purely local or state commerce (Stone v. Karmers' L. & T. Co., 116 
U. S. 307, 6 Sup. Ct. 334, 388, 1191, 29 L. Ed. 636; Covington, etc., 
Bridge Co. v. Kentucky, 154 U. S. 204, 14 Sup. Ct. 1087, 38 L. Ed. 
962; Reagan v. Farmers' L. & T. Co., 154 U. S- 362, 14 Sup. Ct. 
1047, 38 L. Ed. 1014; Smyth v. Ames, 169 U. S. 466, 18 Sup. Ct. 
418, 42 h. Ed. 819) ; and by the terms of the order in question its 
opération is made to apply solely to intrastate traffic. As the order 
of the commission is presumed to be a valid and proper régulation 
until the contrary appears, this presumption must be held to cover its 
opération in the particular hère involved. 

[7] While a state may not competently invade the domain of Con- 
gress by directly undertaking to regulate interstate commerce, yet, 
having the undoubted power to regulate its internai commerce, it may 
and not infrequently does adopt measures to that end which may 
exert a modifying effect upon interstate rates without thereby tran- 
scending the rightful limits of its authority. It is the adoption of 
régulations which directly and necessarily interfère with interstate 
commerce which is denied to it by the Constitution ; not such rég- 
ulations as merely in an indirect or incidental way work that resuit. 
As stated by Judge Wolverton in O. R. & N. Co. v. Campbell (C. C.) 
173Fed. 957: 

"So, if It be that the local state rates as fixed and regnlated by the State 
Railroad Commission on thèse commodities unsettle In soine way previously 
fixed transcontinental or Interstate rates, that eireumstance does not render 
the state rates invalid as an interférence with interstate commerce." 

The averments of the bill, as I read them, do no more than bring 
the case within this doctrine. Under the facts stated, the order of 
the commission may and probably will work some modification in the 
traffic arrangements between complainant and its Connecting inter- 
state lines, both of rail and water carriage, and to some extent afifect 
their interstate rates; but that resuit will not necessarily militate 
against the lawfulness of the order. As stated by Judge ]3rewer in 
Ames V. U. P. R. Co. (C. C.) 64 Fed. 172: 

"Neither can I understand how the réduction of local rates as a matter 
of law interfères with interstate rates. It is true that the eompanles may, 
for their own convenience, to secure business, or for any other reason, re- 
arrange their interstate rates, and make them conform to the local rates 
prescrlbed hy the statute ; but surely there is no légal compulslou. The 
statute of the state does not work a change in interstate rates, auy more 
than an act of Congress preseribing Interstate rates would legally work a 
change in local rates. Railroads eannot plead their own convenience, or the 
effect of compétition between themselves and otber eompanies, in restraint 
of the otherwise undeuiable power of the state." 

It is said, in efïect, that the local rates on the line affected are so 
interwoven- with and dépendent upon the transcontinental rates both 
by rail and water by which complainant is affected that confusion is 
bound to resuit, and that the rates fixed by this order will necessarily 
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be applied to commerce which is not local. But, if that be material, 
there is nothing allëged, to make that fear any more likely of realiza- 
tion hère than in any other instance of a différence between local. and 
through rates. Moreover, that is a question of opération, and not 
of légal effect. The fact that a rate may be mistakenly misapplied 
is not an argument against its validity. 

[8] It is further claimed that the necessary efïect of the enforce- 
ment of thèse rates will be that complainant must either lower its In- 
terstate rates to meet the réduction worked by this order, or be guilty 
of an unlawful discrimination as against its Interstate traffic, and ren- 
der it liable to prosecution therefor. But this I take to be a clear 
misapprehension of the law as to illégal discrimination. As stated 
by Judge Morrow in Woodside v. Tonopah & G. R. R. Co. (C. C.) 
184Fed. 358, 360: 

"A rate flxed by a state railroad commission for intrastate traffic, if just 
and reasonable in and of itself, cannot be held to be unlawful and dlscrim- 
inatory because It may confllct with some rate fixed by the railroad eompany 
for Interstate traffic. Upon adjustment the latter rate must yield." 

The case of Shepard v. Northern Pacific Ry. Co. (C. C.) 184 Fed. 
765, relied upon by complainant, was decided upon a state of f acts so 
wholly and essentially différent from those appearing hère that it has 
no just application to this case. There the orders of the commission 
under the acts of the Législature worked a drastic and sweeping 
change in the whole field of local rates throughout the entire state, 
both freight and passenger ; and Judge Sanborn, under the f acts there 
appearing, held that their effect upon the commerce of the jobbing 
centers, not only of Minnesota, but of those immediately adjacent in 
other States, was so material as to necessarily affect Interstate traffic. 
To quote his language : 

"The acts of the Législature of Minnesota and the orders of its commission 
are so gênerai and sô far-reachlng In their effect that there is no doubt that 
they unavoidably affect the Interstate commerce of the companies. * * * 
Eaeh of the acts and orders challenged has the natural and necessary effect 
substantially to burden and dlrectly to regulate Interstate commerce, to create 
undue and unjust discrimination between localities in Minnesota and those 
in adjoinlng states, and It is unconstitutlonal and void." 

See, also, in this respect Arkansas Rate Cases (C. C.) 187 Fed. 
290; Louisville & Nashville, etc., R. Co. v. Siler (C. C.) 186 Fed. 
176. 

3. As to the Objection that the Order Dénies Complainant the Equal 
Protection of the Law. 
[9] This proposition is based upon thèse facts: In the complaint 
iiled before the respondent which resulted in the making of the order 
in question, the San Pedro, Los Angeles & Sait Lake Railroad Com- 
pany, operating a line between the same points, was joined as a de- 
fendant with complainant, and a réduction of the existing rates be- 
tween said points as to both défendants was asked, and at the sub- 
séquent hearing évidence was taken as to the propriety of the rates 
being charged by both of those défendants. In making the order hère 
attacked the commission made it applicable to the complainant alone. 
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reciting in its order that sufficient évidence had not been adduced to 
justify a décision as to the Sait Lake Line, but providing as to the 
latter : 

"That Company, If it is so minded. niay nieet the rates of the Southern 
Pacific Company hereln established. If it does not désire to do so, it is di- 
reeted to notify this commission of that fact withln ten days from the date 
hereof, whereupon we shall take the additional steps necessary to arrive at 
a conclusion as to wliat rates should be cliarged by this company." 

It does not appear whether the Sait Lake Line lias acqiiiesced in 
such rates, but it is alleged, in substance, that the lines of the South- 
ern Pacific Company and those of the Sait Lake Road between the 
two terminal points affected by the order are practically of the same 
length, that they are operated in the same manner and haul the same 
kind of freight, that the character of service is identical, and that the 
value of the service is also practically identical ; and it is alleged that, 
under thèse circumstances, the order of the commission in fixing the 
rates over the complainant's line, while at the same time permitting 
the Sait Lake Line to continue its présent rates, amounts to a depriva- 
tion, through the opération of the commission's order, of the equal 
protection of the law as to complainant. Similar averments are made 
as to the line of the Atchison, Topeka & Santa Fé Railway Company 
running between the city of Los Angeles and the port of Redondo; 
the theory of complainant, as evidenced by its bill, being that the f all- 
ure of the commission to regulate by the same order the rates upon 
the two competing lines mentioned resulted in an unlawful and un- 
just discrimination against it. 

But thèse facts do not disclose a déniai to complainant of the equal 
protection of the law as that term is used in the Constitution. The 
mère identity of distance and similarity of service alleged by com- 
plainant to exist as between it and its competitors are not sufficient 
as a foundation upon which to base such a conclusion. Any attempt 
to State the respective values of the property invested in the competing 
lines is wholly lacking, and such fact must be made to appear as a 
necessary basis upon which to predicate the présent contention. Its 
absence leaves no sufficient showing from which to deduce that the 
rates on those lines should necessarily be the same as those applicable 
to the complainant. As stated in Smyth v. Ames, 169 U. S. 466, 546, 
18 Sup. Ct. 418, 434 (42 L. Ed. 819) : 

"The hasis of ail calculations as to the reasonableness of rates to be charged 
by a corporation maintaiuing a highway under législative sanction must be 
the fair value of the property being used by it for the convenience of the pub- 
lic. * * * What the company is entitled to ask is a fair return upon the 
value of that which it employa for the public convenience. On the other hand. 
what the public is entitled to demand is that no more be exacted from it 
for the use of a public highway than the services rendered by it are reason- 
ably worth." 

[10] But furthermore to say, for the reasons stated in the bill, that 
the commission bas by its action denied the complainant the equal pro- 
tection of the law, would be to hold that that tribunal bas not the 
power to regulate its own proceedings and the order and manner in 
which it will dispose of the business coming before it. There is noth- 
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ing insthe law requiring that it should hâve determined the question 
befofe it as to the rates of the codefetidant of complainant at the same 
time and in the same order as those of the latter, and the court can- 
not présume that the reason given for its failure to do so was other 
than what it states ; nor is there anything in the law which prohibited 
it from proceeding to consider the complaint made against the com- 
plainant and its codef endant without bringing in as a party the Santa 
Fé Line, conceding its power so to do. It certainly will not be pre- 
sumed that it was itè purposè to deal unjustly or discriminatingly 
with complainant to its injury, nor does its order so indicate; to the 
contrary, the express implication is that, if the Sait Lake Line does 
not conform to the rates fixed for complainant, the case against it 
will be proceeded with in due course. 

The case is not at ail like Cotting v. Kansas City Stockyards, 183 
U. S. 79, 22 Sup. Ct. 30, 46 L. Ed. 92, cited by complainant. There 
the Législature had passed an act undertaking to classify the busi- 
ness of operating stockyards within the state, and had made a classi- 
fication which, without any just or reasonable foundation in the cir- 
cumstances, put the complaining stockyards company in a class by 
itself, with burdensome and unjust régulations as applied to it. The 
act was held void as having no reasonable ground under the law upon 
which to stand as a proper classification for the purpose; and that 
was ail that was decided in that case. The order of the commission 
under considération is in no proper sensé an act of classification, but, 
if it were, the facts alleged are not sufficient to détermine that it 
was an unjust one. Home T. & T. Co. v. Los Angeles, 211 U. S. 
265, 29 Sup. Ct. 50, 53 L. Ed. 176. 

[11] But, finally, there is another answer to this objection, and that 
is that the complainant is not in a position to claim that it has been 
unjustly discriminated against or denied the equal protection of the 
law until it has shown that the rates imposed upon it are unreasona- 
ble and conifiscatory (Smyth v. Ames, 169 U. S. 466, 18 Sup. Ct. 
418, 42 L. Ed. 819; St. L. & S. F. R. Co. v. Gill, 156 U. S. 649, 15 
Sup. Ct. 484, 39 L. Ed. 567; Reagan v. Farmers' L. & T. Co., 154 
U; S. 362, 14 Sup. Ct. 1047, 38 L. Ed. 1014; San Joaquin, etc., Co. 
V. Stanislaus County [C. C] 90 Fed. 516); and this, as we hâve seen, 
its bill does not establish. 

Thèse considérations cover ail the points pressed upon the atten- 
tion of the court material to be noticed, and it results from what has 
been said that the demurrer should be sustained. 

Accordingly the demurrer is sustained, the temporary restraining or- 
der vacatèd, and the bill is dismissed. 
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In re SEXOIA DUCK MILLS. 

(District Court, N. D. Georgia. February 2, 1912.) 

No. 2,036. 

1. Baxkruptoy (§ 9S*) — Pétition — Dbnial— Soumission to Speciai, Masteb 

— Effect. 

AVljere issues raised on an answer to a bankruptey pétition were snb- 
mitted to a spécial master for liearing and détermination Of hotti mat- 
ters of faet and law, aud such référence is entered as a rule of court, 
it constitutes a submlssion of the controversy to a spécial tribunal, se- 
lected by the parties, to be governed in its conduct by the ordinary rules 
applicable to the administration of justice iu tribunals established by 
law, so that the master's report may not be set aside and disregarded at 
the discrétion of the court. 

[Ed. Xote. — For other cases, see Banlcruptcy, Dec. Dig. § 98.*] 

2. Equity (§ 409*) — SuBMissioN TO Spécial Master— Finding. 

Where a case Is submitted to a spécial master to report the évidence 
and hls conclusions of law, there is a presumption of correctness as to 
his finding of facts similar to that in the case of a finding by a référée; 
the spécial verdict of a jury, or the tindlngs o£ a Circuit Court in a 
case tried by the court without a jury. 

[Ed. Note. — For other cases, see Equity, Dec. Dig. § 409.*] 

3. CoRPOBATiONS (§ 42S*) — Knowledge of Offioers— Effect on Corpora- 

tion. 

Where the vice président of the alleged bankrupt corporation was not 
only actlng for the corporation, but also for himself, in a matter wlth 
relation to the transfer of certain machinery to It in which his interest 
was adverse to that of the corporation, his knowledge of the fact that 
the purchase price of the machinery, which he and certain others were 
instrumental in selling to the corporation, had not been fully paid by 
them, was not binding on the corporation so as to deprive it frora oc- 
cupying a position of a bona flde purchaser for value. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1748-1761 ; 
Dec. Dig. § 428.*] 

In the matter of bankruptey proceedings against the Senoia Duck 
Mills, an alleged bankrupt. An answer denying insolvency or the 
commission of an act of bankruptey having been filed, the matter 
was submitted to a spécial master. On exceptions to the master's re- 
port. Overruled, and report confirmed. 

Anderson, Felder, Rountree & Wilson and W. S. Dillon, for e.x- 
cepting creditors. 
J. E. & L. F. McClelland, for bankrupt. 

NEWM AN, District Judge. A pétition in bankruptey was filed 
by certain creditors against the Senoia Duck Mills. The Duck Mills 
filed an answer denying insolvency and the commission of the act of 
bankruptey alleged in the pétition. By consent of parties there was a 
référence to a spécial master of the questions made by the answer of 
the Duck Mills. The order of référence was as f ollows : 

"The above matter coming on regularly to be heard, and the alleged bank- 
rupt having duly filed his pétition to the application In bankruptey and 
to the applicatipn for a receiver; and it further appearing that a refer- 

'For other cases see same topic & £ numbeb iu Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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ence of said matters sliould be had for the taking of proofs touching the 
Issues made, and to asçertain whether Senoia Duck Mills should be ad- 
judged bankrupt and whetber a receiver should be appointed, pending the 
appointaient of a trustée and the détermination of the other questions at 
issue; and it further appearing that ail parties to the cause are consenting 
thereto : 

"It is eonsidered, ordered, and decreed that the matters aforesaid, and 
the cause, be and the same Is hereby referred to Clarence Bell, as spécial 
master, and he is hereby made spécial master In said cause and is directed 
to take proofs and évidence upon ail and singular the issues made by the 
pleadlngs, and report the same to the court. 

"To this end, it is ordered and decreed that said spécial master shall 
hâve ail the powers of a master in chancery to acquire the taking of tes- 
timony, and if deslred, the production of writiugs and documents, to issue 
subjKBuas and subpœnas duces tecum ; and that he be and is hereby author- 
Ized fo discharge his duties as such spécial master at any convenient place, 
or places, as he may détermine. 

"It is further ordered that in making hls report, or reports, to the court, 
the said spécial master is to embrace thereiu the flndings, both of fact and 
of law, so as to comprehend ail the issues in the cause and relating to the 
matters above referred to, whether of fact or of law. 

"It is further ordered that the spécial master be aind is hereby empowered 
to allow amendments to the pétition in bankruptey, as well as amendments 
to the pétition or application for a receiver, and to allow, receive and con- 
sider any and ail Interventions appropriate to the subject-matter of the 
cause, and withln the purview of the bankruptey act as amended. 

"It is further ordered that the moving creditors aga;inst the Senoia Duck 
Mills be and they are hereby given thirty (30) days to Introduce their évi- 
dence before the master, and the défendant be and is hereby allowed thirty 
(30) days after completion of the évidence of the moving creditors within 
which to introduce such évidence as it may désire to ofCer, and that said 
moving creditors hâve thirty (30) days addltional time in which to intro- 
duce further évidence after the défendant shall hâve completed the intro- 
duction of its évidence, with power and authority to such spécial master 
to allow reasonable extensions of tlme. If neeessary and désirable, in the 
matter of introduction of évidence by either side. 

"It is further ordered that the spécial master shall make his flndings of 
law and fact herein and report the same to the court as expeditiously as 
possible, in accordance with the rules and practice relating to références 
in equity. 

"Entered in open court this' 28th day of April, lOil." 

After a hearing there was a report by the spécial master as follows: 

"On April 13, 1911, certain persons, alleging themselves to be creditors 
of the Senoia Duck Slills, a corporation, résident at Senoia, Coweta county, 
Ga., filed an involuntary pétition in bankruptey against said corporation, 
setting out that the said Senoia Duck Mills was Insolvent, and that it had 
committed an act of bankruptey, and certain other facts usual and neees- 
sary in a pétition of this character, concluding with a prayer that the Seiioia 
Duck Mills be adjudged a bankrupt within the purview of the bankruptey 
act of 1898, as amended. Tlie petitioning creditors were Dunn & Ogletree, 
a copartnership composed of W. E. Dunn and W. V. Ogletree, C. G. Mc- 
Craney and W. y. Ogletree, Indlvidually, 

"ïo said pétition the Senoia Duck Mills (herçinafter referred to as the 
'corporation') filed an answer denying ail the materlal allégations of the 
pétition, and denying further that the petitioning creditors as named were 
bon a fide creditors of the corporation. At the time the pétition for bauk- 
ruptej^ was filed, the above-uamed parties also filed an ancillary bill for a 
receiver, to which the corporation flled an answer denying ail the matérial 
allégations thereln. 

"On the 28th of April, 1911, by consent of parties, the case was referred 
to me as ^spécial master, with directions to take the proof and évidence upou 
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ail and siiignlar the issues niade by the pleadings, and to report my con- 
cliTsions to the court, and with the further direction that there shall he 
embraeed in the report the fnidiugs both of fact and of law, so as to com- 
prehend ail the issues in the cause. 

"In pursuanee of said order, I set the niatter down for a hearing, after 
notice to ail parties, which hearing began Jlay 22. 1911. and eontinued from 
time to time until July 8, 1911, when the hearing of évidence and argu- 
ment of eounsel were concluded. ïhe testiniony taken by me was very volu- 
minous, embraciug 429 pages, together with a large number of exhlbits, and 
a mass of documentary évidence. 

"In order to understand the issue as made by the jjleadings, and as devel- 
oped by the testimony, it Is necessary to set ont briefly the contention of 
the parties to this litigation. It will be understood that, generally speak- 
ing, the Questions to be hère determined are: First, was the corporation 
insolvent? and, second, did it commit the act of bankruptcy, as set eut in 
the pétition for adjudication? 

"Contention of Petitioning Creilitors. 

"It is urged by the moving eretlitors in this case that the coriioration 
is indebted to the following persons in the following sums : 

A. B. & A. Railroad $ 403 20 

Hancock-Holmes Foundry & Machine Works 208 80 

Park A. Dallis 90 48 

Dunn & Ogletree '!02 51 

C. G. MeCraney .899 97 

W. V. Ogletree 50 00 

W. D. Beyer 500 00 

Bank of Senoia 9,257 22 

Total ?11,772 18 

"They further conteud that the cori)oi'ation bas practically no assets, that 
it does not own the laiid upon which the plant of the conipany is erected, 
that the title to the machinei'y iiistalled in the plant is iiot in the corpora- 
tion, but is in Mr. George P. Howard, of Atlanta. (Ja., and that, in faet, 
the only assets that the corporation lias is a small sum of mouey in the 
Bank of Senoia — abont .$35 — and the mill building, which, they contend, is 
only worth the value of the materials of which the building was construeted 
after being dismembered. which would, of course, lie only nominal. They 
further contend that the corporation conirnitted an act of bankruptcy within 
four months preceding the iiling of said pétition, to wit, about March 18, 
1911, in that said corporation, being insolvent, executed a trausfer by mort- 
gage of ail of Its property to the Bank of Senoia, which mortgage, they con- 
tend, was for the principal sum of !f9,257.22, and that it was given to secure 
a pre-existing unsecured debt due the Bank of Senoia, and that said transfer 
was executed by the corporation to the bauk for the purpose of giving a 
préférence to said bank, and with intent to hinder, delay, and Uefraud 
the petitioners and other creditors of the corporation. 

"Contentions of AUeged Baukrupt. 

"A large part of the évidence taken before me was directed toward the 
validity of each and every claim introduced by the petitioning creditors 
as being a debt against the corporation. The corporation denied every item 
submitted except the debt of the Bank of Senoia. As to this last debt, it 
contends that the true intent and purpose of the exécution of the mortgage 
was to secure money to pay ail of the indebtedness of the mills, and not 
for the purpose of hindering, delaying, and defrauding its creditors ; but, 
on the eontrary, that It did in faet pay every debt it owed with a portion 
of the money secured from the bank on this mortgage. 

"It elaims in the way of assets the building known as the building of 
the Senoia Duck Mills at Senoia, Ga., the value of which was variously 
estimated at the hearing by experts and other witnesses at from $10,000 to 
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?1T,000; the mftcMnery located in sald building, valued at from $40,000 to 
.$50,000, together wlth certain other choses in action clalmed by the Com- 
pany as an asset, the same belng unpaid stock subscriptions to the capital 
stock of the corporation, amountlng to approximately $20,000. It does not 
clalm the actual légal title to the land upon whlch the mill Is located, but 
it does clalm such an équitable interest in said property as to enable it to 
secure a complète title after certain légal proeeedlngs are had, and that, 
therefore, the sald land Is in truth and In fact ail asset. The facts under 
which the situation wlth référence to the land arises will be gone into in 
détail later on in this report. 

"After the évidence was ail In, and the arguments began, counsel for the 
alleged bankrupt stated in open court to the master that, for the sake of 
the argument, they would admit ail the claims introduced in évidence as 
being debts of the corporation were correct and due, and, further, that the 
original pétition in bankruptey, together wlth two certain interventions that 
had been subsequently flled, coustituted a good pétition, so far as the num- 
ber of petitioning creditors were concerned, and so far as the requisite 
amount of indebteduess as required by the national bankruptey act was con- 
cerned. ïhese propositions had been dlspùted during the taking of the 
évidence, but they are thus elimlnated by the statement of counsel, and 
therefore the questions that are now necessary to be gone into by the court 
are: First, does the Senoia Duck Mills own the machinery in the mill build- 
ing at Senoia? and, secondly, has the corporation such an équitable Interest 
in the land upon which the mlU is located as that it could be properly said 
that this land was in fact an asset of the corporation at the time this péti- 
tion for bankruptey was flled? 

"If the corporation is correct in the above contentions — that is, If the 
mill owns the machinery and the land — it will not be necessary to go fur- 
ther into the question of solvency, as thèse assets âlone would make the 
mill clearly solvent, even admitting that ail the claims introduced are bona 
flde debts. Tins was agreed to, as stated, during the argument by counsel 
by both sides, and, as I now consider the case, a large portion of the évi- 
dence can be thus elimlnated. 

"First will be taken up the question of the circumstances under which 
the corporation acquired possession of the machinery in question and tlieir 
claim of title as gathered from the évidence produced. The idea of the 
organizatlon, afterwards known as the Senoia Duck Mills, was conceived 
and discussed in the early fall of 1909, and was later formally orgaulzed, 
and a charter granted. Its promoter and leadiug spirlt was Dr.N. G. Long, 
and It can be reasonably inferred from this testlmony that, froiu Its vei> 
conception up uutil the présent time, Dr. Long has been lu point of fact 
the real head of the corporation, although he was not an offieer ail the time. 

"On February 5, 1910, while Dr. Long was vice président, he, together 
with T. J. Eady, entered into the following contract wlth George I'. Howard 
for the purchase of the machinery, the title to which is now in dispute. 

"'Atlanta, Ga., Febriiary 6, 1910. 
"'To Chas. P. Glover Realty Co.: 

" 'We make the following proposition : 

"'(1) Geo. P. Howard to return to us ail the $.35,000.00 stock given him 
under agreement between hlm and the Eady Investment Companv, dated 
September 25, 1909. 

"'(2) For this we are to dlsmlss at our expeuse ail lawsults or litigatiou 
in our behalf against Geo. P. Howard, this being in fuU settlement of any 
claims of ours against hlm or the machinery or Bushy Coal & Coke Com- 
pany notes mentioned in above agreement of September 25, 1909, sald suits 
to be dlsinissed upon acceptance of this proposition aud the delivery of the 
Eady InvçStihent stock and the relinquishment made to any clalm he may 
hâve on $30,000.00 of Eady Investment stock, and to hold xis harmless on 
our indorsement of Catlin noté of $12,000.00 or any other obligation glven 
hlm. 

" '(3) It Is further agreed that we wlU delîver to said Howard $30,000.00 
of pald-up capital stock of the Senoia Duck Mills (the remainder of sald Senoia 
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Duck Mill stock to be paid for in money by its subscribers, $60,000.00 of 
stock havlng been subscribed for) for certain machinery owned by Geo. P. 
Howard and National Duck Mills as it now stands in the National Duck 
Mills' plant in Atlanta. Tlie Senoia Duck Mills are also to pay $300.00 
in full for expenses of moving said machinery to Senoia, Ga., ît being under- 
stood that they are not to be bound for any amount in excess of $300.00, 
said Ploward agreeing to deliver said machinery f. o. b. cars in Senoia. 
Said Howard to provide storage for thlrty days after February 13, Senoia 
Duck Mills to arrange for storage after thlrty days. 

" '(4) Should we deliver said stock to said Howard before noon, Feb- 
ruary 12, 1910. or furnlsh satisfactory évidence that it will be delivered, and 
also before February 12, 1910, cause the Senoia Duck Mills to submit to 
W. L. Beyer and James Bscott the following proposition for their services 
for operating the plant, pay Beyer $2,000.00 per annum salary and to issue 
to him $3,000.00 of the capital stock, said stock to be Issued to them and 
held in escrow and delivered after rendering two years' service at the above- 
named salaries, should we perform this service, we are to receive $6,000,00 
of the $30,000.00 capital stock issued to Howard. 

" '(5) It is understood that if the above agreement (paragraphs 3 and 4) 
is not carried out by February 12th Howard is released from obligation to 
deliver machinery mentioned. 

" '(6) Should said Eady and Long fall to carry out agreements as set 
forth in paragraphs 3, 4 and 5, it shall not afïect paragraphs 1 and 2. 

" '(7) Said Howard is to hâve until 6 p. m. this day to accept this prop- 
osition. '"N. G. Long. 

'"T. J. Eady. 

'"Accepted February 5th, 5:55 p. m. 

"'Geo. P. Howard.' 

"Subsequently, Dr. Long, representing himself and EJady, undertook to 
sell to the company this machinery, and, in pursuance thereof, entered into 
the following contract: 

•"Senoia, Ga., February 16, 1910. 
" 'State of Georgia, County of Coweta ; 

" 'This contract and agreement made and entered into on this 16th day of 
February, 1910, between N. G. Long, of the county of Blbert and state 
of Georgia, and the Senoia Duck Mills, a corporation under and by virtue 
of the laws of Georgia, wltnesseth: That the said N. G. Long bas sold 
to the said Senoia Duck Mills a certain lot of machinery known as Duck 
machinery, same now located in the city of Atlanta, Ga., and known as the 
National Duck Mills (a list of said machinery has already been fumished 
the said Senoia Duck Mills and whleh is made a part of this contract of 
sale) for the sum of $30,000.00 wlth an additional $300 allowance by said 
Duck Mills to said N. G. Long for freight of the machinery which is to be 
delivered by said Long f. o. b. cars on side track, at the site of the Senoia 
Duck Mills at Senoia, Ga., withtn nlnety days from date. The said Long 
and T. J. Eady is to receive In full payment for said machinery $30,000.00 
in common stock of said Senoia Duck Mills. The $300 for freight above 
named is to be pald to the said Long In cash, not stock. It is further 
agreed between the parties hereto that if the shafting of the machinery is 
ttot BufBciently strong to run said machinery the said N. G. Long agrées 
to furnlsh other shafting that will be sufficiehtly strong to run said ma- 
chinery wlthout additional charge to the said Senoia Dùek Mills. Should 
any additional shafting owing to a différent arrangement of said machinery 
be necessary, then the said Senoia Duck Mills is to furnlsh that. The 
said Senoia Duck Mills agrées to cause its subscribers to pay in $30,000.00 
in cash, sajne being for the purchase of that much of thé cotomon stock of 
the said Senoia Duck Mills. 

"'Slgned In duplicate. N. G. Long. 

"'Accepted wlth ail conditions and ternis. 

«'Senoia Duck Mills, 

"'J. O. Arnalli Près. 
"'Vindex Hand, Secy. 
■-'^«"Erasures anfllnterlineatlons made before slgning,' 
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"It wlll be noticed that, under the coatract of Eady and Long witîi George 
P.- Howard, both parties to the agreement "were to do certain things. Long 
and Eady were to pay Howard tliirty thousand dollars of paid-up capital 
stock of the Senola DUck Mills, and it was represented in this contract tliat 
thè reœalnder of the stock of the said Senola Duck ilîlls was to be paid for in 
nioney by its subscribers. It would seem f roin this contract that Long and 
Eady were undertakiug to guarantee that tUls w<mld be done, and, further, 
that the Senoia Duck Mills Wonld pay to Mr. Howard three hundred dollars 
for cxpenses in moving the machinery to Senola. Howard, on the other hand, 
agreed to take care of certain promissory notes in favor of Catlin & Com- 
pany for twelve thousand dollars, signed by the National Duck Mills and 
indorsed by Howard, Eady, and Long. 

"Howard later shipped the machinery to Senoia, consigned to hlmself, and 
the cars containlng the machinery were side-tracked at the mill, but were 
not unloaded immediately. They were later unloaded, and the machinery 
Installed in the mlll building In June, I&IO. And rlght at this point there is 
a serions dispute in the évidence as to who authorlzed the unloading of the 
machinery. It wlll be remembered that the machinery was consigned, not 
to the mills, but to George P. Howard hlmself, and the proper and regular 
way for the mUls to hâve gotten the machinery would bave been to hâve 
presented the bills of lading to the railroad company, indorsed to it by 
Mr. Howard. Instead of that being done, Mr. W. S. Travis, the agent of 
the road at Senola, testifles that Mr. Howard came to Senoia and called him 
up over the téléphone and directed him to deliver the machinery to the mills, 
and that the cars were unloaded in accordance with Howard's téléphone in- 
structions. This Mr. Howard dénies. He testifles that he did go to Senoia, 
and that he did call Mr. Travis on the téléphone, but that he simply request- 
ed him to deliver certain of the cars of machinery known as 'forelgn cars' 
first, when he was flnally directed to deliver the machinery. He claims that 
he never did Instruct the railroad to make the delivery. Mr. Howard testi- 
fles further that Messrs. Eady and Long had breached their contract wlth 
him in varlous particulars, and that, for that reason, he did not deliver the 
machinery, and that he has never authorized It to be taken ofC the cars. His 
contention Is that the corporation was never legally organized, that the stock 
subscrlptions guaranteed to be paid for in cash had not been paid, and that 
the purchase price of the machinery of thtrty thousand dollars of stock had 
not been delivered to him, as had been agreed upon by Howard with Eady 
and Long. Mr. Vindex Hand, the secretary-treasurer of the corporation, 
testlfied that he remembered the occasions of Mr. Howard's visits to Senola, 
and that Mr. Howard had never in his ipresence made any claim of owner- 
shlp of the machinery, and that his only claim was for storage and freight 
charges incurred by him that were to be refunded urider his contract with 
Eady and Long. Other offlcers and directors testlfied that they had no knowl- 
edge «f Mr. Howard's claimi of tltle to. the machinery, that the corporation 
did not know and never had known Mr. Howard In the transaction, but that 
it had purchased the machinery from Dr. Long in good faith and for value, 
and that it had been delivered to the eompany under the direction of Dr. 
Long, in conformity with bis contract wlth the mills, dated February 16, 
1910. as quoted above, 

"From the testimony of thèse offlcers, I think it is reasonably certain that 
the corporation cannot be charged wlth knowledge of the Howard and Eady 
and Long contract, but that the board of directors of the corporation be- 
lieved that Dr. Long and Mr. Eady held complète title to the machinery, and 
that a purchase from thèse parties would protect the company. But Dr. Long 
was vice président of the corporation and a directe r, and righi there arises 
the serions and troublesome question In the case, and that is whether or not 
Dr. Long's knowledge of the transaction wlth Howard could be properly 
charged to the Senoia Duck MUls. It Is, however. In my opinion, purely a 
question Of law, and can be decided. without référence to the disputes that 
hâve arlsen in the testimony, and the view I am obllged to take of the law 
governing matters of this character makes It unnecessary for me to discuss 
at length the merits of the controversy arislng under the contract of Febru- 
ary 5, lôlO, between George P. Howard, oa the one hand, and Long and Satdy 
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on the other. If this contract had been made with the Senoia Duck Mills, 
instead of with Eady and Long, it would, of course, bring up the question 
of whether or not it had been breached, and might make it necessary that 
thls case be decided in a différent way. But I am not undertaking to décide 
that controversy, as I do not believe under the law this cori)oration Is a par- 
ty or privy to the Howard and Long agreement, or eoiild properly be charged 
with knowledge of the context of said contract ; and it would therefore fol- 
low that, having bought the maehlnery in good faith and without notice, it 
would necessarily be properly consldered an asset of the mills. This would 
certainly be true, at least, untll it is decided dlfferently by the proper court 
having jurisdiction of tbis matter. 

"In Cook on Corporations (4th Ed.) § 727, p. 11558, wlll be found the fol- 
lowing: 'It is well settled that a corporation is not chargeable with knowl- 
edge of facts merely because thèse facts were known to its incorporators, or 
stockholders, or clerk, but the corporation bas knowledge of facts which corne 
to the knowledge of its offlcers or agents while engaged in the l:)usiness of 
the corporation, provided those facts pertain to that brancb of the corpo- 
rate business over which the particular ofticer or agent bas some control. 
Thus, a corporation bas been charged with notice of facts which were known 
at the time to its agent, local agent, or sniierintendent. So, also, as regards 
the higher officers of the conipany. Thus the company bas been charged with 
notice of facts known to the treasurer. seei'etary, casliier, and manager. No- 
tice to the président of a bank is notice to the conipany, unless lie in inter- 
ested on the other side of the transaction. * * * Knowledge by an oflfl- 
cer, derived as an individual, and not while acting officially for the corpora- 
tion, cannot operate to its préjudice, and wlll not be imputed to it.' 

"In this case, it is clearly apparent that Dr. Long was not only not acting 
for the corporation, but bis interest was adverse to that of the corporation. 

"Following this gênerai principle, it bas been held by the Suprême Court 
of Georgia, in the case of People's Bank of Talbottom v. Exchange Bank of 
Maçon, 116 Ga. 821 [43 S. E. 269, 94 Am. St. Rep. 144], third headnote : 'A 
corporation is not to be charged with notice of facts of which its président 
acquires knowledge while deallng in his private capacity and in his own be- 
half with third persons, nor is knowledge on his part thus acquired imputa- 
ble to the corporation, while acting throngh another officiai ; it deals with 
him at arm's length, as with any other individual representing himself alone.' 

"Judge Pardee holds, in the case of Plrst National Bank of Sheffield et 
al. V. Tompklns, 57 Fed. 20 [6 C. C. A. 2.37], as follows: 'Where a bank ac- 
(lulres tltle to real estate by conveyance froni its président, who held the 
land under a deed reciting full payment of the purchase money, and It has 
no actual knowledge that the purchase money was not in fact paid, it Is an 
Innocent purchaser without notice, and is not chargeable with constructive 
notice becanse of the knowledge of its président.' 

"In this connection, see Levy & Cohn Mule Co. y. Kauffman, 114 Fed. 170 
[52 C. C. A. 126], fifth headnote. This Is also a Fifth Circuit case, and In 
It Judge Shelby holds the same gênerai principle of law indicated above. 

"It might be said that this state of affairs would work a hardship on Mr. 
Howard, the claimant to thls property, provided he has any enforceable rights 
under his contract with Eady and Long ; but it must be remembered that he 
has his remedy against them by a proeeedlng in the proper way in the state 
courts. 

"ïhe land upon which the building belonging to the Senoia Duck Mills Is 
erected was owned jointly by C. F. Sasser, of Senoia, Ga., Thomas Berry, 
of Rome, Ga., and Mr. Harrison, of Senoia. Mr. C. P. Sasser was on tlîe 
building commlttee of the Senoia Duck Mills corporation, and had made a 
verbal agreement, acting for himself and Mr. Harrison and Mr. Berry, to 
sell the 10-acre tract now in possession of the mills at an agreed price of 
$75 an acre, and he agreed for himself to take his one-third interest in the 
land in stock of the corporation at par. After the building was commenced. 
but before the transaction was closed, C. F. Sasser died, and his brother, 
W. M. Sas,ser, was appointed admlnlstrator of his estate. W. M. Sasser then 
bought from Harrison his one-thlrd interest In the property. Mr. Berry went 
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to Europe, leaving the matter in charge of W. M. Sasser. The preponder- 
aitce of the évidence Is that the land trade would hâve been closed before 
thls Mil was flled had it not been for the death of Mr. C. F. Sasser. As soon 
as he dled, the question arose as to whether or not hls admlnistrator could 
make tltle to the one-thlrd Interest owned by the dead man wlthout an or- 
der of court dlrectlng hlm to do so. Consequently, a suit was Instituted 
by the mlUs agalnst the admlnistrator to compel the spécifie performance of 
the paroi contract of sale. To thls suit Sasser, admlnistrator, flled an an- 
swer admlttlng ail the allégations In the pétition, and a decree will be en- 
tered by consent at the faU term of the superlor court. W. M. Sasser and 
Thomas Berry, the other owners of the land, hâve agreed to talte $75 per 
acre for their two-thlrds undivided interest, provided the trade is closed 
'within a reasonable time,' as Mr. Sasser testlfles. The petltioning creditors 
contend that, as there are mlnor hoirs of the estate of C. F. Sasser, it would 
not foUow as a matter of law that the mills would acquire tltle to the prop- 
erty even If the superior court granted an order requiring the admlnistrator 
to carry out the trade. In the second place, they contend that the mill has 
no money with which to pay the W. M. Sasser and the Berry interests, even 
though they are willing to sell at the agreed prlce of $75 per acre. They 
further claim that, at the time this blll was flled, the mills dld not hâve ti- 
tle to the land, and that it is the duty of the court to look at the situation 
as it stood on that date, and not take thèse other matters into considération. 

"It has been held by the Suprême Court of Géorgia, in the case of White 
V. Mltchell, 69 Ga. 759, that 'one who takes possession of land imder a paroi 
contract of purchase, and erects valuable improvements thereon, upon the 
faith of such contract, may maintain a bill for spécifie performance thereof.' 

"It would seem under thls authorlty that such a bill would lie agalnst C. 
F. Sasser during hls llfetime, as there Is no dispute in the évidence that the 
trade with hlm was in fact njade. I thlnk, too, that it Is well settled by 
the great welght of authorities that such a blll will lie agalnst the admlnis- 
trator, and that an order of court dirppting him to carry out hls dead broth- 
er's agreement with the mills would be blnding on ail parties, and will put 
tltle to hls interest in the corporation, tt would certainly be the justice of 
the case, as thèse people hâve gone on In good faith and built a large and 
valuable stone building on thls property, and hâve installed the machinery 
thereln. 

"With référence to the interests, of W. M. Sasser individually and that of 
Thomas Berry, it Is true that the pillls bave only $35 in actual money, and 
there Is a good deal in the contention bf counsel that they bave not the cash 
to pay thèse parties, even If they are willing to trade and hâve agreed to 
trade. I do not think it is necéssary to décide this question, for the reason 
that the national bankruptcy act proviàes that 'a pergon shall be deemed in- 
solvent whenever the aggregate olji^ property ♦ * * shall not, at à. fair 
valuatipn, be sufficient in anjount to pay,,his debts.' It is not, therefore, es- 
séntlài, that this corporation haye açtuàl money enough to pay its debts Im- 
medla^ely, but that its property, fairly valued, ^^nl\ aggregate more than Its. 
liabilities; iind, havlng found that the tltle to the machluery is in the Com- 
pany, thls question Is settled so fa,r as thls case is coneèrned. 

"As to.the ^çt of bankruptcy alleged to hâve been conjmltted, I thlnk the 
proof Indlcatés that a préférence was Intended to the Bank of Senoia when 
this mortgage àbove referred to was glven. At the time the mortgagè was 
made, the çompany owed the bank on unsecured notes and overdrafts about 
$7,500. TJié mortgage wàs glven for $9,237.22, and the Company clalms that 
th^y used the balance of, thls money aftér securing Ihe bank to pay ail of 
the other: debts it owned at the time. The majorlty of the amount of the 
ipprtgage, however, was used to ,seçure the bank for the payiflent of its pre- 
exi^tlng debt, ^nâ, as the çàshiêr of the bank wag also the secyetary and 
treasurer pf t^e corporation, it wôiijd seem' thai It was thé idea of both the 
bankand the corporation to prefeir tlie bank as agâlhst aby other èredltors 
bf the.Senoià- buck Mills. A prerequislte, however, to the act of bankrupt- 
cy as. Chargea . in this blll, is thât the tr^insfer or mortgage shall bave, been 
ma,âe while the corporation syaslnsolvent, and, as I hâve found that it was 
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Suivent at the time, I must necessarlly flnd that the act o£ bankruptcy as 
charged was not committed. 

"Summary. 

"Findings of Fact. 

"I flnd as a matter of fact that the assets of the Senoia Duck Mills at the 
date of the filing of this blll, taken at a fair valuatlon, exceeded its Uablli- 
tles. 

"Findings of Law. 

"(1) I find as a matter of lavv that the corporation was solvent at the date 
of the flling of this application for an adjudication in bankruptcy. 

"(2) I flnd that the corporation did not commit the act of bankruptcy, as 
charged in the pétition for adjudication." 

[ 1 ] This référence and the report of the spécial master come with- 
in and must be controlled by the law laid down by the Suprême Court 
of the United States in several cases. The case most frequently re- 
ferred to is that of Kimberly v. Arms, 129 U. S. 512, 9 Sup. Ct. 355, 
32 L. Ed. 764. The second headnote of that case is in the following 
language : 

"When the parties consent to the référence of a case to a master or other 
officer to hear and décide ail the issues therein, both of fact and of law, and 
.such référence is entered as a rule of court, it is a submission of the contro- 
versy to a spécial tribunal, selected by the parties, to be governed In its con- 
duct by the ordinary rules applicable to the administration of Justice in tri- 
bunals established by law ; and its déterminations are not subject to be set 
aside and dlsregarded at the discrétion of the court." 

[2] Another case to the same effect is Davis v. Schwartz, 155 U. 
S. 631, 15 Sup. Ct. 237, 39 L. Ed. 289. The first headnote to this 
case is in this language : 

"In a case referred to a master to report the évidence, the facts, and his 
conclusions of law. there is a presumption of correctness as to his flnding of 
facts similar to that in the case of a flnding by a référée, the spécial ver- 
dict of a jury, the findings of a Circuit Court in a case tried by the court 
under Rev. Stat. § 649 (U. S. Comp. St. 1901, p. 525), or in an admiralty cause 
appealed to this court." 

The reasons for the rule stated in the headnotes are fully elaborated 
in the opinion in each case. 

Thèse décisions and others of like character hâve been frequently 
invoked, follovved, and applied in cases in this court on exceptions to 
reports of spécial masters selected by the parties. 

[3] The spécial master found as a fact that the only notice the 
Senoia Duck Mills had of the contract between Howard, Eady, and 
Long was through Dr. Long, and as Long was dealing with the 
Senoia Duck Mills not in his capacity as an officer of the mills, but 
adversely and as a seller to It, the corporation would not be bound 
by this knowledge. In this view of the law he is undoubtedly sup- 
ported by the décisions he has cited, wHich are controUing in this 
court, certainly as to the décisions of the Circuit Court of Appeals, 
and probably also as to the décisions of the Suprême Court of Georgia, 
inasmuch as this is a Georgia corporation. 

That there was évidence to support the master in finding that the 
only knowledge the corporation had of the contract with Howard, 
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referred to above, was through Dr. Long, is manifest from the rec- 
ord, and it is immaterial that there was évidence to the contrary if 
there is évidence to support the master in this conckision. 

As stated by the master, any controversy between Mr. Howard 
and the Senoia D.uck Mills ought to be and can be settled in a state 
court of compétent jurisdiction. 

The exceptions to the master's report are overruled, and the report 
confirmed. 



UNITED STATES v. ONE DISTILLËRY AND FIXTURES, etc. 
(FOSTER, Clalmant). 

(District Court, W. D. North Oarolina. December 1, 1911.) 

1. Internal Revenue (§ 46*) — Distilleby — Forfeituke. 

Where the owner or proprietor of a registered distlllery, liis agent or 
servant, overworks the same beyond Its registered capaclty vvith intent 
to avold payment of the internai revenue tax on the product, or .so 
opérâtes the same with a view and purpose to defraud the United States 
of the tax on the distilled spirits he produces or any part thereof, the 
distillery and its equlpniient and the spirits distilled are subjeet to for- 
feiture to the United States whether he accomplishes his purpose or not. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 117- 
141 ; Dec. Dig. § 46.*] 

2. Inteenal Revenue (§ 46*) — Distillery — Fokefeituhe — Removal of Prod- 

ucn. 

Removal of distilled spirits, the product of a distillery, by the operator 
or proprietor without payment of the tax, Is ground for forfeiture of the 
distillery and the product. 

[Ed. Note. — For otlier cases, see Internai Revenue, Cent. Dig. §§ 117- 
141 ; Dec. Dig. § 46.*] 

3. Internal Revenue (§ 46*)— Distilleries — Fokfeiture Proceedings. 

Where proceedings are instituted to forfeit a distillery plant and dis- 
tilled spirits for alleged violation of internai revenue laws, the owner 
may Intervene and contest the proceedings, or, in case a bond is glven 
for the appraised value of the property, the proceeding may be contested 
by the surety. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 117- 
141 ; Dec; Dig. § 48.*] 

4. Internal Revenue (§ 46*) — Distilleries — Opération — Internal Revenue 

OiTICEItS — AuTIIORITY. 

Where offlcers of the Internai revenue service are of the opinion that 
a registered distillery is being worked beyond its registered capaeity with 
Intent to defraud the United States laws, ofiicers may talîe possession of 
the distillery and operate the same for a short time In order to ascertain 
Its capaeity and détermine whether It is being ruu correctly and aceord- 
ing to law. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 117- 
141 ; Dec. Dig. § 46.*] 

5. Internal Revenue (§ 46*) — Distilleries — Opération — Forfeiture— Derb- 

liction or Malfeasance of Revenue Officebs. 

The government does not lose its rights to forfeit a distillery operated 
In violation of law for the purpose of defraudlng the government by rea- 

*For other caees see same topic & § numbeb in Dec. & Am. Digs. 1907 ta date, & Rep'r Indexes 
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son of any failure of the oflicers of the government to discharge tlielr 
duty or because of their derelietlon or malfeasance. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 117- 
141 ; Dec. Dlg. § 46.*] 

6. INTEBNAL REVENUE (§ 46*) DiSTILLEBIES — FoRFEITTJEE — VIOLATION OF LAW 

— BXJRDEN OF PROOF. 

In a libel in rem to forfeit a distillery and distllled spirits for viola- 
tion of the internai revenue laws, the United States is only required to 
prove siich violation by a prépondérance of the évidence. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 117- 
14] ; Dec. Dig. § 46.*] 

7. Internal Revenue (§ 46*) — Distilled Spirits — Removal. 

Actual removal of distilled spirits from a registered distillery by the 
employés and operators thereof, vrhether the ostensible ovvner of the 
distillery was présent or not, if done in the course of the opération of 
the distillery, to a place other than a distillery warehouse, with intent 
to defraud the government of the tax thereon, makes the intent indis- 
putable and authorizes a forfeiture of the distillery and the spirits. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 117- 
141 ; Dec. Dig. § 46,*] 

Libel by the United States against One Distillery and Fixtures and 
433 Barrels of Corn Whisky, the property of claimant, D. C. Foster. 
Judgment for libelant. 

This was a proceedlng In rem tried In the District Court of the United 
States for the Western District of North Carolina, at Greeusboro, at the 
June term, 1910. In the year 1905, and for several years thereafter, D. C. 
Poster was the owner and operator of a registered distillery of spirits from 
grain located in the tovvn of Williams, Yadldn county, N. C, in sald dis- 
trict. The registered capacity of the distillery was 200 bushels of ma- 
terial per day, and a required yield of 4 gallons of 100 proof distilled 
spirits per bushel. About the Ist of November, 1905, an internai revenue 
agent, accompanied by two deputy collectors of internai revenue, visited 
the distillery, operated it for a day, and found that the registered capac- 
ity was being, as they claimed, greatly overworked ; that the material 
which had been furnished for the distillery was exceeding the amount al- 
lowed, by about 50 bushels per day; and that the yield of the distillery, 
instead of being in accord with the reports which had been made thereto- 
fore, was largely In excess. Thereupon, upon the report of the agent, the 
eutire property, including the distillery fixtures and distilled spirits on 
hnnd, were seized by the collector of internai revenue for the Fifth col- 
lection district of North Carolina as forfeited to the United States. A llbel 
of Information was filed by the attorney for the United States against the 
property, and the United States marshal for the Western district of North 
Carolina, upon a warrant of arrest issued by the court, took custody thereof. 
The allégations of the libel were that the distiller had operated hls dis- 
tillery with intent to defraud the United States of the taxes upon the spirits 
distilled by him, and also specifically that the distiller had removed from 
the distillery promises, to a place other than tUe distillery warehouse pro- 
vided by law, distllled spirits produced at the distillery, upon which the 
taxes due the United States had not been paid. The property w.as ap- 
pralsed at $13,882.86, and D. C. Foster, who intervened as claimant, was, 
by order of the court, permitted to hâve restitution of the said property 
upon flllng a bond in the appraised value thereof with the United States 
Fidelity & Guaranty Company of Baltimore, Md., as surety. The claim- 
ant, D. C. Foster, flled an answer denying the allégations of the libel, and 
upon the issye thus raised the case was tried by the court and a jury at 
the term above stated, and a verdict rendered in favor of the United States. 

•For other cases see aame toplc & S number In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
193 F.— 46 
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A decTf» of fpjrfeitnre was accordlngly entered, and JTidgment agalnst Foa- 
trar and tie surety upon the bond reudered for the amount of the appralsed 
yalne o£ the property and Interest. together with the costs of the proceeding. 
The testUnony on the part of the United States tended to show that the 
distiller was using 1d the opération of his distillery a much larger quan- 
tity of materlal than was authorized under hls survey; also, that dlstlUed 
spirlts had been removed in large quantltles from the distillery cistern 
room and concealed in the; tobaeeo barn of a man by the name of Klger, 
who owned a farm near by; that other quantltles were removed from the 
cistern room without the payment of taxes and burled in Klger's cotton 
field, and stlU other spirlts were carrled from the distillery and burled 
in a meadow upon an adjolnlng plantation, whllst a large quatitlty was 
removed to the rectifylng establishment" of the Old Nlék Williams Com- 
pany, which was sltuate a short distance from the distillery. The clalm- 
ant Introduced no testimony, but relied In the argument to the jury upon 
alleged mlstake in the test made by the revenue officers In operatlng the 
distillery, and upon the impeachment of and character of the testimony 
of wltnesses for the United States. Foster, the distiller, did net appear at 
the trial; but the défense was conducted In behalf of the United States 
Pldellty & Guaranty Company, the surety upcm the bond. 

A. E. Holton, U. S. Atty., and A. L. Coble, Asst. U. S. Atty. 
G. S. Bradshaw and S. B. Adams, for the Bonding Company. 

BOYD, District Judge (charging the jury). Gentlemen of the 
Jury : This is what the law calls a proceeding "in rem" ; that is, a 
proceeding against the thing — ^the property — on the ground that the 
property itself has violated the laws of the United States. The pur- 
pose of the trial is to ascertain whether or not certain property de- 
scribed in the libel, which is the légal paper containing the charges 
against the property, are true, to the end that it may be determined 
whether or not that property is forfeited to the United States. 

[1] The law is, gentlemen, that il a distiller— -that is, the owner, 
or the proprietor, of a registered distillery — his agent or servant, 
commks certain unlawful acts in the opération of the distillery, there- 
by the distillery, its equipraent, and whatever distilled spirits are on 
hand, are forfeited to the United States and become the property of 
the United States. One of the unlawful acts, which works a for- 
f eiture of the distillery, and the other property, is if the distiller opér- 
âtes his distillery with the intent to évade the payment ôf the tax upon 
the product; or, in other words, if he carries on his business, having 
in view t^e purpose to defraud the United States of the tax upon the 
distilled spirits he produces, or any part of it. 

The law says, if he opérâtes with that intent, whether he accom- 
pKshes his purpose or not, if he has that in mind during the progress 
of his work, and that fact is ascertained, then the property — that is, 
the distillery and its equipment and the spirits — are forfeited and be- 
come the property of the United States. 

[2] Further than that, the law says that if any distiller— and the 
term hère means the proprietor, the owner, not the man who may do 
the manual labor, but the proprietor— if any distiller shall remove or 
cause to bè removed from his distillery any distilled spirits, the product 
of the distillery, without the payment of the tax, that that act, when 
done, forfeits the distillery, together with the equipment and the spir- 
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its he may hâve on hand, to the United States, and, when the act is 
donc, the property, the title to the property vests in the United States 
at that moment and becomes its property by the law. 

Kow, in this case, in the year 1905, a distillery was operated at 
Williams, in Yadkin county, in this district, in the name of D. C. 
Poster. About the Ist of November, in that year, the internai revenue 
officers came to the conclusion that there had been violations of the 
law committed at that distillery, which warranted its seizure, and 
thereupon the distillery was seized on the ground that it was forf eited 
to the United States. If nothing else had been done after the seizure, 
if after notice no claimant for the property had appeared, then upon 
the filing of this libel, which is simply the indictment against the prop- 
erty, and a formai proceeding in the court, the adjudication would 
hâve been that the property was forfeited. 

[3] But the law allows any person claiming property seized, al- 
leged to be forfeited for a violation of the internai revenue law, to 
intervene as claimant and contest the charges made against the prop- 
erty; so, under that law, Poster intervened hère, and he filed an an- 
swer saying that he was the owner of the property described in the 
libel, and denying that there had been any violation of the law at the 
distillery, such as was alleged in the libel, upon which the forfeiture 
was claimed. 

In the due course of the case, gentlemen, the property was ap- 
praised. The law authorizes that to be done. The law says that if 
property is seized by the United States authorities as forfeited for a 
violation of law, if conditions are such as exist in this case, appraisers 
may examine the property and return to the court its value, and there- 
upon the claimant, if one bas intervened to dispute the alleged ground 
of forfeiture, shall hâve the property restored to him by giving bond 
in the appraised value of the property, so that in the resuit of the case 
finally, if the property is adjudged to be forfeited, instead of the gov- 
ernment taking the property itself, the claimant or whoever is upon 
the bond is required to pay the money to the amount of the bond. 

That is the situation in this case, gentlemen. The seizure was made. 
The property was appraised in the regular course. That appraise- 
ment was returned to the court. Poster came in, and was allowed to 
intervene ,as claimant, and file bis answer, denying the charges which 
were made against the property. Thereupon Poster petitioned the 
court tp be allowed to retake the property, and substitute a bond for 
it. In other words, instead of keeping the property in custody, or 
selling it, ,as the government would hâve a right to do, if it was such 
as would -depreciate in value, poster said: 

"Value it, and let me give a bond, and let that bond await the resuit 
of the trial." 

This bond for the appraised value was given, and the Bonding Com- 
pany: became surety. 

That is where this Bonding, Company, as it is çalled in the course 
of the trial, became interested in the suit. Therefore, although Pos- 
ter bas not appeared, the Bonding Company, being interested in the 
resuit of the case, is allowed to appear by its attorneys and contest 
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the forfeiture, because if the case goes 'in favor of tHe government, 
the Bonding Company, beyond what Foster may be able to pay, he 
being first liable, so far as appears hère ' now, will hâve to pay the 
money — that is, if Foster cannot pay it, or it cannot be made eut of 
Foster by exécution. 

So then, gentlemen, that is the situation as presented to you upon 
the law of the case to that extent. 

[4] There has been some comment by counsel (howèver, I do not 
mean to say that it was not proper) upon the fact that the revenue 
agent with his posse went to this distillery on the Ist day of Novem- 
ber, 1905, took possession of and proceeded to operate it. It is due, 
gentlemen, to the officers of the law for the court to say that they 
had a right to do that, because the law provides that any registered 
distillery shall be open at ail times for the ingress and egress of prop- 
erly authorized officers of the internai revenue service, for inspection ; 
and it even goes so far as to authorize an agent of the internai revenue 
service to operate the distillery for a short time in order to ascer- 
tain its capacity, and see if it is being run correctly and according to 
law. So, the revenue agent violated no law when he took possession 
of this distillery and operated it for a day's run as described hère. 

As to the resuit of that work, and what the product was, and how 
far it affects this case, that is a matter for your considération. 

[5] There is another gênerai proposition of law, gentlemen, and 
that is this : The government does not lose its rights by reason of the 
failure of its officers to discharge their duty, or because of their dere- 
liction or malfeasance, and if it be true that at this distillery the way 
was opened for a violation of the law, such as is alleged hère, and 
was opened by the officers assigned there, or any of them, and the 
distiller, or his employés or agents, took advantage of that opportuni- 
ty, the government would be entitled to recover if the act upon which 
the forfeiture is claimed was committed. 

Then, gentlemen, this case, divested of ail other views, résolves it- 
self simply into this: Is the property described in the libel forfeited 
to the United States for the causes alleged therein ? 

[6] The United States has alleged that Foster, or his agents, or 
his employés, no matter which, during the opération of this distillery 
by him, operated it, intending at the time of the opération to defraud 
the goverment of the United States of the tax upon the product of 
the distillery or a part of it. The government having made that allé- 
gation, the burden rests upon it to prove it, not beyond a reasonable 
doubt, but by the weight of the testimony; that is, in order io return 
a verdict for the United States, the jury must hâve that quantum and 
character of testimony which by its prépondérance satisfies their 
minds that the allégation is true. 

As I said a while ago, it would not be necessary that the distiller, 
or his agents or employés, actually accomplished the fraud, if the in- 
tent to commit the fraud in the opération of the distillery has been 
shown, because if the jury should be satisfied that there was a 
crowded mash the day the internai revenue officers went there, and 
that such mash had been put into the distillery for the purpose of 
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making a run greater than the usual capacity of the distillery showed, 
and the further purpose vvas to évade the taxes upon the surplus, al- 
though the parties were overtaken and stopped before the object was 
accomplished, yet if the jury concludes from the circumstances, the 
testimony of the witnesses, and the conditions surrounding the dis- 
tillery at the time, that the operators had it in mind to évade the 
taxes upon any part of the product, or def raud the government of such 
taxes, then the United States lias proven its case to that extent. 

Of course, gentlemen, you hâve to take this testimony and put upon 
it such value as you see proper. The testimony so far as delivered 
by the witnesses orally is uncontradicted. There is no contradiction 
except in so far as circumstances, environments, and conditions at- 
tending the delivery of the testimony itself may create contradiction. 
I say, therefore, if you believe from the testimony of the revenue 
agent and thèse others who went there on the Ist of November and 
ran out the two fermenters on the 2d, if you believe from their tes- 
timony that there were 30 or 40 bushels of meal more in the mash 
than was allowed, and you are satisfied from that fact that the dis- 
tiller or his agents were there operating the distillery with a crowded 
r«ash, as it is called, having in mind the purpose to évade the payment 
of the taxes on the spirits produced to defraud the government of the 
tax on any part of it, then the law says that the government is entitled 
to hâve you return this issue in the affirmative and say, "Yes" — that 
this property is forfeited. 

To go further, gentlemen, there is the uncontradicted testimony of 
Kiger and his two sons, also that of Faircloth and Dull, and three col- 
ored drivers, that certain distilled spirits produced at that distillery 
were removed from the cistern room without the payment of taxes. 
As I said, so far as appears hère, that testimony is uncontradicted, 
and the only question for you is whether you believe that testimony, 
or enough of it to satisfy you that the removal took place, and in 
passing upon that question you are authorized to consider the fact 
as to whether or not there is reason that you should not believe the 
testimony. 

[7] If, therefore, you are satisfied from the weight of this testimo- 
ny that spirits were actually removed from the distillery, no matter 
by whom, if it was done by the employés and operators of that dis- 
tillery, whether the ostensible owner of the distillery was présent or 
not, if, in the course of the opération of that distillery, they carried 
distilled spirits away from the cistern room to a place other than a 
distillery warehouse with the intent to defraud the government of 
the tax upon it, that makes the intent, we may say, indisputable. 

The method is prescribed by law by which distillers are required to 
handle the product of their distilleries under the supervision of the 
ofïicers with a view of securing the government's taxes upon such 
product. This distillery was operated upon what is called a contin- 
uous process ; that is, after the béer, which was fermented, went into 
the still and it was put to work, the product ran along in a continu- 
ons way without any one having access to it, until it emptied into the 
receiving cisterns in what is called the cistern room. There is but 
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one place upon the line of transit of the spirits where it can be reached 
at ail, and thât is what is called the "indicator box," as the court un- 
derstands it. 

That is a box so constructed that it has a little door at the top that 
can be opened, and the spirits run through that box, and the govern- 
ment officer has a key to it, and he can go there during the process 
of distillation and test the product and sec what proof it is running, 
so if it is below the proof he can eut off the distillation and stop, be- 
cause the custom is generally not to run into the cistern room distilled 
spirits below 100 proof ; the unit or basis of taxation being 100 proof 
spirits. That is, every gallon of 100 proof spirits pays the tax of 
$1.10, and if it goes into the cistern room less than 100 proof the 
$1.10 tax is paid upon the wine gallons and not upon the proof gal- 
lons. So if the spirits are run out at 90 or 95 proof the distiller loses 
that much in the payment of the tax. Of course, the distiller can run 
out the spirits if he chooses at 110 proof, or 120 or 130 proof, or just 
as high as he pleases; but then the tax is paid upon the aggregate 
number of 100 proof gallons. That is, if he ran it at 125 proof, every 
time he measures out 4 gallons he would hâve to pay tax on 5 gallons. 
You see. But if he runs it below 100 proof he loses, because, as 
stated, he pays in that event on the wine gallons. 

The proof is a very important élément in the distillation of liquor, 
because the high proof is more easily transported, and it is désirable 
for what are called rectifiers because of the fact that in the smaller 
volume it is more readily and conveniently handled before rectification. 

I was going to say that ail spirits go into the cistern room, as has 
been said, and the officer has a key to that. That has a government 
lock on it The spirits run into receiving cisterns, and the officer 
goes in there, or some person in his présence, and takes the distilled 
spirits out of the receiving cisterns, puts it into barrels or casks, and 
weighs it. He gauges it and weighs it, and thereupon he puts what 
is called a warehouse stamp on each package, and then it is his duty 
to see that it is taken directly from the cistern room to the distillery 
warehouse on the premises, which is also a building with a govern- 
ment lock and key, and the key is in the possession of the officer. 
'The law requires the spirits produced at the distillery to be carried 
from the cistern room to the warehouse with the warehouse stamp 
upon it, showing the number of the package, and the number of wine 
gallons and proof gallons in it, and it remains in the warehouse until 
the distiller piakes his application to the collector in accordance with 
the report of the warehousing to tax pay and take possession of the 
spirits himself. He sends up withdrawal papers to the collector with 
the money. for the tax. He describes th,e package, the sériai number, 
the number of wine gallons it contains, and the number of proof gal- 
lons it contains, and thereupon the collector issues stamps to be put 
upon the package so described. The officer in charge of the ware- 
hpuse takes the stamp, adjusts it to the package,' and cancels it, and 
not until then can^ the package be removed from the warehouse. The 
law requires, however, that it be then removed. 

The removal of spirjts distilled from grain from the distillery prem- 
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ises in question in any other way than by the method I hâve described 
was unlawful. The act of Congress of August 28, 1894, provides for 
gênerai bonded warehouses to which spirits distilled from grain may 
be removed ; but the provisions of that act are not involved hère. So 
far as the Foster distillery was concerned, the taxes upon the spirits 
produced there could not hâve been paid except as I hâve stated, un- 
less the government seized it and sold it, and had the taxes paid at 
the time of the sale. 

It is insisted that some of thèse spirits were taken from the dis- 
tillery to the rectifier. That would be as unlawful, if the taxes were 
unpaid, as if taken to the woods or the tobacco barn. A rectifier does 
not pay any tax except $100 a year for the privilèges of rectifying. 
He does not pay the per gallon tax at ail. The way the rectifier opér- 
âtes is this: Pïe is presumed to buy tax-paid spirits, which he car- 
ries to his rectifier in the original packages with the stamps affixed 
and canceled. He reports to the collector that he has a certain pack- 
age, with a certain stamp, a certain sériai number on it, containing 
so many gallons, etc. 

In the middle of the stamp is what they call a clip on which is the 
description of the package, containing the sériai number of the pack- 
age, the number of gallons, the name of the distiller, and the col- 
lector who issued the stamp. That clip has under it a red paper with- 
out mucilage so it does not adhère to the barrel, and this clip is eut 
out and sent to the collector to show that the rectifier has the package 
he claims to bave. Thereupon the rectifier is given crédit on the col- 
lector's books for the particular package. 

For instance, if a rectifier buys a 50-gallon barrel of 100 proof 
spirits distilled by a certain person, with the tax-paid stamp issued 
by a certain collector thereon, he reports that to the collector of his 
district. He says, "I hâve in my rectifier a 50-gallon package, stamp 

# , and I wish to dump it for rectification." And the collector 

gives him crédit on his books for 50 gallons of 100 proof spirits, and 
the rectifier can make as many gallons of spirits out of that as he 
pleases, so long as he can trace that number of gallons to this package ; 
and that is the way distilled spirits are changed from the proof of the 
original tax-paid package. This is the modus operandi by which the 
proof of distilled spirits is changed from that of the original pack- 
ages upon which the taxes bave been paid. I suppose very little 100 
proof spirits are sold at the places where they deal it out for bev- 
erages. The rectifier takes it and runs it through his rectifier and 
by the introduction of distilled water, or whatever he sees proper, he 
increases its volume, and decreases its proof to whatever he pleases. 
He pays no additional taxes. 

So then, the removal of the spirits from the cistern room to the 
rectifier was unlawful, if you find it took place, just as unlawful as 
if you find they carried it to Kiger's tobacco barn or Whitman's po- 
tato field. 

I hâve given you thèse détails to the end that you might fully un- 
derstand, and now it comes back to the original proposition: Are 
you satisfied upon this testimony that the distilled spirits produced 
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at that distillery, or any part of it, was removed from the distillery 
unlawfully? If it was carried from the distillery to the rectifier with- 
out the payment of the taxes, that was an unlawful removal; if it 
was carried and buried in the meadows and fields, that was an un- 
lawful removal, and there could be no dispute as to the intent that 
prompted such removal. 

If, therefore, you are satisfied from the testimony that at the time 
the revenue agent and his associâtes went to the distillery, or at any 
other time, the distillery was being operated by Foster, or his agents 
and servants, with the intent to defraud the government of any part 
of the taxes upon the product, and conditions there were such as to 
open the way to the fraud, then the United States is entitled to re- 
cover in this case. If you are satisfied that there was an actual re- 
moval of any part of the spirits, as described hère and contended by 
the government, that would make a complète offense which would 
justify a forfeiture, and the United States would be entitled to a 
verdict. 

The testimony is that Yates was the manager of this distillery, as 
Foster's agent, and if Foster was not there, and his agent committed 
this offense, and Foster, although not there, allowed it to be donc, 
it would be the same as if he were there, and it would be the same if 
the government officers there permitted or allowed the offense to be 
committed. 

If you fînd this issue in favor of the United States, you will say, 
"Yes"; if not, "No." 
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RICHEY V. ATCHISON, T. & S. F. RY. CO. 

(District Court, S. D. lowa. February 29, 1912.) 

1. CouETS (§ 276*)^Residenck— Place of Bringing Action. 

The provisions of Judlciary Act (Act Mardi 3, 1875, c. 137, § 1, 18 Stat. 
470) as amended by Act March 3, 1887, c. 373, 24 Stat. 552, and eorrected 
by Act. Aug. 13, 1888, c. 866, 25 Stat. 433 (TJ. S. Comp. St. 1001, p. 508), 
that, where fédéral jurisdiction Is founded only on dlverslty of cltlzen- 
shlp, suit shall be brought only In the district of the résidence of either 
plaintiff or défendant, are not jurisdictional, but plalntlfC has a légal right 
to bring his action In any district in the United States, other than that of 
the State whereof both are cltlzens, and, in the event of lawful service in 
a district in which neither résides, the case may proeeed to a valid Judg- 
meut, unless défendant tlmely objects and asserts his privilège to hâve 
the case heard in a district in which one or the other résides. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 815; Dec. Dig. 
§ 276.* 

Diverse citizenship as a ground of fédéral jurisdiction, see notes to 
Mason v. Dullagham, 10 C. C. A. 249; Shlpp v. Williams, 27 C. C. A. 298.] 

2. Removal of Causes (§ 12*) — Right to Remove— "Résidence"— Railroads 

— Location— "iNHABiTANT." 

Judlciary Act (Act March 3, 1875, c. 137, § 1, 18 Stat. 470), as aniended 
bv Act March 3, 1887, e. 373, 24 Stat. 552, and eorrected by Act Aug. 13, 
1888, c. 866, 25 Stat. 4.33 (U. S. Comp. St. 1901, p. 508), provides that the 

•For otber cases see same topic & § nvmbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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Circuit Courts of the United States shall hâve original cognizaiiee of smts 
In whicli there shall be a controversy between citizens of différent states, 
but, where jurisaietion is founded only on diversity of eitl'/ensliip. suit 
shall be bro'ught only in the district of the résidence of either pUiintifiC or 
défendant. Section 2 declates that any other suit of which the Circuit 
Courts of the United States are given jurisdietiou by the preceding sec- 
tion may be removed to the Circuit Court for the proper district by the 
défendant or défendants therein, being nonresidents of tliat state. Ueld, 
that the words "résidence" and "inhabitant" are used lu such act syn- 
onymously, and hence, where railroads incorporated in other states oper- 
ated a part of their Une in lowa and were served there, they had a "rés- 
idence" in lowa, so that, other .lurisdlctional requisites beiug présent, 
nonresidents having been lujured in lowa on such railroads could hâve 
sued originally in the fédéral courts sittlng In that state, and therefore 
suits brought by them in the state courts were subject to removal. 

[Ed. Note.— For other cases, see Removal of Causes, Cent. Dig. §§ 32, 
33; Dec. Dig. § 12.* 

For other définitions, see Words and Phrases, vol. 4, pp. .3594-3604; 
vol. 8, p. 7687 ; vol. 7, pp. 6151-6161 ; vol. 8, p. 7788.] 

3. Removal of Causes (| 32*)— Citizensiiip— ÎIepp.esentative Party— Agent 

OR TnUSTEE. 

The rule that the citizenship of an exécuter, admlnistrator, guardian, 
or receiver, rather than that of the beneflciary, is to be looked to in deter- 
mining the question of .lurisdiction of a fédéral court, does not apply to 
a mère agent or trustée for the use of another whose agency is not one 
coupled wlth an Interest, but is revocable at any time, in which case the 
citizenship of the beneflciary contrôla. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. § 75; 
Dec. Dig. § 32.*] 

At Law. Actions by Frank G. Bogue against the Chicago, Bur- 
lington & Quincy Railroad Company, now pending in the Ottumwa 
division, and by Edward D. Richey against the Atchison, Topeka & 
Santa Fé Railway Company, now pending in the Eastern division, of 
the Southern district of lowa. On motions to remand. Denied. 

S. V. Reynolds and McCoy & McCoy, for plaintifif Bogue. 

Burrell & Devitt, McNett & McNett, and W. D.. Eaton, for de- 
fendant Chicago, B. & Q. R. Co. 

Félix T. Hughes, for plaintifï Richey. 

Thomas R. Morrow, James P. Gilmore, John H. Lathrop, and Ha- 
zen I. Sawyer, for défendant Atchison, T. & S. F. Ry. Co. 

SMITH McPHERSON, District Judge. Each of thèse cases pré- 
sents the question as to whether it is removable from a state court 
to this court. Each case is one of a civil nature, with the requisite 
jurisdictional amount involved, and each présents a controversy be- 
tween citizens of différent states. But, does either défendant, be- 
cause of the résidence of the parties, hâve the right of removal? 

The facts are: Bogue, the one plaintifï, is a citizen and résident 
of Nebraska. The défendant Chicago, Burlington & Quincy Rail- 
road Company is a corporation organized under the laws of Illinois, 
with gênerai offices in that state, and with its line of road across Illi- 
nois, lowa, Nebraska, and other states. The cause of action, an al- 
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leged wrongful act resulting in death, occurred in lowa. The action 
was brought in the Mahaska çounty district court. Richey, the other 
plaintiff, is a citizen and résident of Missouri. He brought this ac- 
tion in thé district court of Lee couilty, lowa, for an alleged wrong- 
ful act in Missouri, resulting in his injury. The défendant Atchison. 
Topeka & Santa Fé Railway Company is à corporation organized 
under the laws of the state of Kansas, with gênerai offices in that 
State, and with a line of road across Illinois, lowa, Missouri, Kansas, 
and other states. Each of the cases was brought, and the removal 
proceedings filed, during the year 1911, so I conclude that the Judi- 
cial Code effective January 1, 1912, is not controlling. However, that 
is not important, as the right of removal is not changed, other than 
the jurisdictional amount, and the procédure. And neither the 
amount nor the procédure in thèse cases affects the question now for 
décision. Thèse attempted removals are based only on diversity of 
citizenship, under sections 1 and 2 of the judiciary act of March 3, 
1875, as amended in 1887 and corrected in 1888. It is provided by 
that statute: 

"Sec. 1. That the Circuit Courts of the United States shall hâve original 
cognizance • * * and arising under * * * in which there shall be 
a controversy between cltizens of différent states. • * * 

"But where the jurisdlction is founded only on the fact that the action Is 
between citizens of différent states, suit shall be brought only In the district 
of the résidence of either the plaintiff or the défendant. 

"Seo. 2. * * * Any other suit * * * of which the Circuit Courts 
of the United States are given jurisdlction by the precedlng section * * * 
may be rempved into the Circuit Court of the United States for the proper 
district by the défendant or défendants therein, being nonresidents of that 
state. 

"And when in any suit mentioned in this section there shall be a contro- 
versy which is whoUy between citizens of différent states, and which can be 
fully determined as between them, then either one or more of the défendants 
actually interested in such controversy niay retoove said suit into the Cir- 
cuit Court of the United States for the proper district." 

Under section 1, could Bogue, a citizen and résident of Nebraska,. 
hâve brought his action in this court by original proceedings against 
the Burlington Company, an Illinois corporation, but with a line of 
road through this district? And could Richey, a citizen and résident 
of Missouri, bave brought his action in this court by original pro- 
ceedings against the Santa Fé Company, a Kansas corporation, but 
with a Une of road through this district? 

In so far as I can learn by personal research and from briefs of 
diligent counseî, this question bas not been considered by the Suprême 
Court. Nor bas it been determined by wriitën opinion by any court 
on the circuit. This statement is challenged by the citation of In re 
Wisner, 203 Ù. S. 449, 27 Sup. Ct. 150, 51 L. Ed. 264. Until the 
opinion in that case was filed, many lawyers and judges were of the 
belief that when a plaintiff, either résident or nonresident, brought a. 
Personal action in any couirt, he surrendered himself, not only to that 
court, but to ail other courts to which bis case could be carried un- 
der any law by change of venue, by appeal, by writ of error, by cer- 
tiorari, or by any other proeeeding for removal. Not only so, but 
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in an action brought by a nonresident plaintiff the défendant could 
in such case file a set-off, cross-demand, counterclaim, or cross-bill, 
and thereby acquire jurisdiction over a nonresident plaintiff. But 
such belief was a mistaken one as to proceedings for a removal from 
a State to a United States court. 

There are but two things to be said as to tbe Wisner Case, and, 
when said, it cannot longer be urged as an authority in the cases 
now before this court: (1) Much of the opinion is unsound dictum. 
In re Moore, 209 U. S. 490, 28 Sup. Ct. 585, 706, 52 L. Ed. 904, 14 
Ann. Cas. 1164. (2) Both parties to the action In re Wisner were in- 
dividuals. Wisner, the plaintiff, was a citizen and résident of Mich- 
igan. Défendant Beardsley was a citizen and résident of Louisiana. 
The action was brought in a Missouri state court. By reason of gar- 
nishment proceedings Beardsley entered his appearance. The défend- 
ant, by filing his removal papers, waived the question as to the dis- 
trict. But it was held that the plaintiff by bringing his action, and 
doing no other thing, had not waived. Such is the Wisner Case. 
It is notan authority on the question now before this court. Nor 
is either of the cases Shaw v. Quincy Mining Co., 145 U. S. 444, 12 
Sup. Ct. 935, 36 L. Ed. 768, or In re Keasbey, 160 U. S. 221, 16 Sup. 
Ct. 273, 40 L. Ed. 402, in point. In the first of those cases ail of 
the property of the corporation, to work which it was incorporated, 
was in Michigan. It had only an agency in New York where it was 
sued. And the Keasbey Case depended on like facts. 

In each of the two cases at bar personal service was made on a 
station or ticket agent. In the absence of an appearance and answer, 
default would hâve been entered and personal judgments rendered. 
And why? The railroads are within the state. When constructed, 
for physical reasons they cannot be removed. And a railroad charter, 
whether by reason of a spécial statutory charter, or whether created 
under gênerai laws, a contract with the state is thereby entered into 
requiring the road to be operated in perpetuity. It is in the state 
to forever remain. It cannot leave. Does or can any one doubt the 
validity of statutes authorizing personal judgments against a railway 
■Company within the state by reason of express statutory consent, 
agreed to by the railway company organized under the laws of an- 
other state? 

[1] Plaintiffs' counsel, both in oral argument and by brief are 
utterly mistaken as to the effect of the statute prescribing a place of 
bringing an action. The statute is in no sensé jurisdictional. The 
plaintiff has the légal right to bring his action in any district in the 
United States other than where both are citizens of the same state. 
And there, in the event of lawful service, the case will go to a valid 
judgment, unless the défendant timely objects to plaintiff maintaining 
the case in a district other than where either the one or other party 
résides. It is a mère privilège that the défendant can waive or time- 
ly protest against. It is not jurisdictional. 

Section 3447, par. 3, of the lowa Code, provides that an action for 
tort, such as pleaded in thèse cases, is barred by limitation in two 
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years from thè time action accrues. Section 3451 of the lowa Code 
recites: 

"The time durlng whlch a défendant Is a nouresident of the state shall 
iiot be ineluded In Computing any of the periods of limitation above de- 
scribed." 

The lowa Suprême Court has decided that résidence, and not citi- 
zenship, was what was contemplated by that statute. Savage v. 
Scott, 45 lowa, 130. And that court also has decided that a foreign 
corporation like a railway company, with a line of road within the 
State, may take advantage of the limitation of two vears under sec- 
tion 3447. Wall v. Chicago & North Western R. R., 69 lowa, 498, 
29 N. W. 427. 

The question was considered by Judge Love, sitting in this district, 
in case of McCabe v. Illinois Central Railroad Company, 13 Fed. 827, 
4 McCrary, 492. In that case the défendant was an Illinois corpora- 
tion with its line of road extending into this state. The opinion is 
exhaustive. The authorities cited are numerous, including a number 
by the Suprême Court of the United States. The writer of that 
opinion was a very able jurist, as ail who knew him well know. And 
he follows that ruling as to a résidence in a county in 4 McCrary, 
566, 14 Fed. 323, in case of Guinn v. lowa Central Ry. In Shainwald 
V. Davids et al. (D. C.) 69 Fed. 704, a bill in equity was entertained 
against an insurance company organized in another state, but doing 
business in the state where suit was brought. A like question, on sim- 
ilar facts, decided in the same way, against a surety company, was 
before the court in case of United States v. Sheridan et al. (D. C.) 
119 Fed. 236. 

Before the reorganization, the Union Pacific Railroad Company 
existed under a congressional statute, and therefore, when sued, a 
fédéral question was presented. That company is now a Utah corpo- 
ration. The cases against that corporation are numerous, wherein 
jurisdiction was entertained by original proceedings in the various 
States through which its line of road extends. The bar and the courts 
hâve so understood for years. 

[2] So that both by argument and reason, as well as by the au- 
thorities cited, it seems that either Bogue or Richey could hâve 
brought and maintained to a conclusion his case in this court in this 
district, regardless of a protest by either défendant. 

In Mexican National R. R. v. Davidson, 157 U. S. 201, 15 Sup. 
Ct. 563, 39 L. Ed. 672, it was held that the right of removal de- 
pended upon the right to hâve brought the action originally under 
section 1 of the act of 1888. It is true that there was the question 
of jurisdiction as to citizenship, and not a question of privilège as 
to résidence. But the question is often stated to be that sections 1 
and 2 are construed together, and that each should and will receive 
a like construction. 

Section 2 recites, "Any other suit * * * , of which the courts 
of the United States are given jurisdiction by the preceding section" 
may be removed. The one clause of section 2 is to the effect that 
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a removal can only be obtained by a nonresident of the state. The 
other paragraph (argued as though referring to a separable contro- 
versy only) allows a défendant, regardless of résidence, to obtain a 
removal. By reason thereof, it is urged that, if the défendant rail- 
road Company is organized under the laws of another state, and there 
bas its citizenship, it cannot by reason of operating a line of road 
within this district hâve a résidence hère under section one, and be 
a résident of the state where incorporated. To restate the position 
of counsel for the plaintiffs, the company must be an inhabitant and 
résident of but one state only. Each of thèse défendants has an ac- 
tual résidence within the state where incorporated. There they hâve 
gênerai offices, with gênerai officers there on duty. Within the state 
where incorporated, each company has many hundreds of miles of 
road. No one can deny but that each company there has an actual 
being, and an actual bona fide résidence. And that is not at ail in- 
compatible with having a résidence in another state for suable pur- 
poses. Thèse défendant companies are not mère paper corporations. 
And they are not corporations organized for no business purpose 
within such state, other than advertised purposes to make matters 
run smoothly, and to obtain license fées to swell depleted state treas- 
uries. The one was organized in Illinois, with millions of dollars in- 
vested in its corporate purposes, with the obligations to there pay 
large sums in taxes, and to be amenable to Illinois laws. The other 
company was organized in Kansas, where it has donc a like work, 
made like investments, and is under like obligations as is the other 
company. And in such state it has a résidence. It does not follow 
that there it has the résidence, or only résidence. But there it has 
one résidence. If an individual, he could hâve but one résidence, and, 
if but one continuons résidence in Illinois or Kansas, the statute of 
limitations would not run in bis favor on a cause of action arising 
in lowa. That a corporation has a résidence where incorporated, and 
where its offices are, and where part of its visible tangible property 
is, and where it opérâtes part of its property, cannot be in doubt. 
Does any one doubt that in an action brought in an lowa court by 
an lowa citizen against either of thèse défendants that such défend- 
ant is entitled to a removal? Such is the practice followed by ail 
courts,, trial and appellate, state and national. Such is so elementary 
and so well known as not to be the subject of serious argument. The 
words "inhabitant," "résidence," and "résident," as used in the stat- 
ute, are synonymous. To hold otherwise is to add confusion. 

It is true that the various statutes respecting jurisdiction of United 
States courts show a limitation from time to time. But, on the other 
hand, as respects corporations it has been a matter of growth, just 
as there has been a growth of business by corporations. At first there 
were but few corporations, and no railways. Then there were a 
few railways, but none doing business outside of the state of its in- 
corporation. Then a few interstate railways came into existence. 
And now the railways wholly within one state are few in number. 
And it is not surprising that the case of Bank v. Devaux, 5 Cranch, 
61, 3 L,. Ed. 38, was decided as it was, holding that a corporation 
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could only sue or be sued in a United States court when ail the 
stockholders were citizens of a state or states other than the state 
wherein the adverse party was a citizen. But such holding soon proved 
to be an anomaly. And in time (1844) the case of Louisville R. R. 
V. Letson, 2 How. 497, 11 L. Ed. 353, was decided, making the logi- 
cal holding that the citizenship of a corporation shall be that of the 
state wherein incorporated. Any other holding would make the di- 
verse citizenship clause of the Constitution, and the like clause in ail 
statutes with référence to jurisdiction for the past 60 years a nuUity 
as to corporations. And thèse statutes must be construed only with 
référence to the rights of the parties; not on doubts, but as the stat- 
ute requires construction. For the reasons stated, the holding is that 
each of the cases is removable, and the motions to remand will be 
overruled. ' 

[3] The motion to remand the Bogue Case will be overruled for 
another reason. The wrong complained of resulted in a death. The 
décèdent at his death was a résident and citizen of lowa. He left 
surviving him a widow and children, ail of whom then were, and 
still are, citizens and résidents of lowa. An administratrix was time- 
ly appointed by an lowa court, who then was, and still is, a citizen 
and résident of lowa. The alleged wrong was committed in lowa, 
but for the laws of which state in no event could there be a cause 
of action.. The lowa statutes not only create the cause of action, 
but provide that the cause of action inures to the administrator, for 
the use of the widow and children, free from the debts of the estate. 
Such being the law, and such the facts, the plaintiflf Bogue daims 
the right to take an agency by writing to collect the claim, and, after 
paying himself his expansés, to place the balance back with the ad- 
ministratrix. The probate court having the sole control of the admin- 
istratrix is ignored. The agency or power of attorney is not coupled 
with an interest, and therefore revocable at any time. So that Bogue's 
claim is one whoUy without interest or value to him. His account 
will be balanced by the amount of his expenses on one side, and his 
withdrawal from the recovery an amount equaling his expenses on 
the other. His citizenship is not at ail material. If allowed to pro- 
ceed, his recovery will be for the use and benefit of the administratrix. 
And in such a case the citizenship of the administratrix alone is con- 
trolling. The administratrix alone can receive from the registry of 
this court the recovery obtained, and she alone under direction of the 
probate court can make distribution of such recovery. The citizen- 
ship of an executor, administrator, guardian, or receiver détermines 
the jurisdiction, because such an officer bas the légal title under his 
appointment by judicial proceedings. But such is not the rule where 
a person is a mère agent or trustée for the use of another. In such 
a case the citizenship of the beneficiary controls 
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In re R. L. KADKE CO. 

(District Court, N. D. California. May 31, 1911.) 

No. 0,778. 

1. BANKnrPTCT (S 72*)— iNVOLtTNTART PROCBEDINGS— "MONEYED, BUSINESS. 

OB Commercial Corporation." 

A corporation engaged In leasing Its own property and collectiiiff 
rents therefor, wlth power to sue and be sued, to contract debts, and 
to dispose of its property, is a "moneyed, business, or commercial cor- 
poration," against which involuntary proeeedlngs in bankruptcy may 
be had under Bankruptcy Act July 1, 1898, c. 541, § 4b, 30 Stat. 547 (TJ. 
S. Comp. St., 1901, p. 3423), as amended by Act June 25, 1910, c. 412, f 
4, 36 Stat. 839. 

♦ [Ed. Note.— For other cases, see Bankruptcy, C«nt. Dig. § 17; Dec. 
Dlg. § 72.* 

For other définitions, see Words and Phrases, vol. 8, p. 7724 ; vol. 
2, p. 1301. 

What persons are subject to bankruptcy lavv, see note to Jlattoou Kat. 
Bank v. First Nat. Bank, 42 C. C. A. 4.] 

2. Bankruptcy (§ 81*) — Involuntary Procbedings— Pétition— Sufficienct. 

A pétition by a foreign corporation in an involuntary bankruptcy pro- 
ceeding Is not InsufRcient for failing to show eompliance with the law» 
of the State where the bankruptcy proceedlng is pendlng. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 81.*] 

3. Bankruptcy (| 84*) — Pétition— Amendment— Time for Filino. 

An amended pétition, filed wlthin the time granted by an order extend- 
ing the time for flllng, will not be stricken for fallure to flle the order 
wlthin the time allowed under the first order for iillng the amended pé- 
tition. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 126-129 ; 
Dec. Dig. § 84.*] 

4. Bankruptcy (| 81*) — Involuntary Proceedings— Pétition— Sufeicie.\cy 

— Limitations. 

A pétition in Involuntary bankruptcy, setting up a claim based upoii 
a contract for labor and materlal furnished "within four years Imuiedl- 
ately before the fllmg of the pétition herein," does not affirmatively show 
that the claim Is barred by limitations. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 113-118 ; 
Dec. Dig. § 81.*] 

5. Bankruptcy (§ 59*) — "Act of Bankruptcy"— Suffering Execution' 

Levy. 

Merely suffering an exécution to be levied is not an act of bankruptcy 
wlthin Bankruptcy Act July 1, 1898, c. 541, § 3a, 30 Stat. 546 (U. S. Comp. 
St. 1901, p. 3422), maklng it an act of bankruptcy to permit, while in- 
solvent, any créditer to obtain a préférence through légal proeeedlngs r 
failùfe to discharge the lien of the exécution before it becomes an in- 
dissoluble préférence and an imminent probability that the lien will ripen 
Into sueh préférence belng essentlal. 

[Ed. Note. — For other cases, see Bankruptcy, C€nt. Dig. §§ 81, 82 ; Dec, 
Dig. § 59.* 

For other définitions, see Words and Phrases, vol. 1, p. 118; vol. 8, 
p. 7562.] 

6. Bankruptcy (§ 81*) — Involuntary Pboceedings— Pétition— Suiticienct. 

A pétition In Involuntary bankruptcy, stating that claims due the 
bankrupt were assigned wlthout considération, that sults hâve been com- 

*For other cases see same topic & S ncmb&b in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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menced thereon by the assignée, and that the assignments were made to 
hinder and defraud creditors, is Insufflcieut to exclude a theory that 
the assignment was made for purposes of collection. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. |§ 113-118; 
Dec. DIg. § 81.*] 

7. Bankkuptct (§ 81*)— iNVOLUNTAnY Proceedings— Pétition— SuKFiciENCY 

— ACTS OF BANKRUtTCY. 

A pétition in involuntary bankruptcy showed an act of bankniptcy 
under Bankruptcy Act July 1, 1898, c. 541, § 3a, subd. 1, 30 Stat. 546 
(U. S. Comp. St. 1901, p. 3422), by transferring assets to hinder or de- 
fraud creditors where It alleged that, wlthln four months before the pé- 
tition was flled, the bankrupt perniitted its sole stockholders to appro- 
priate portions of its property to thelr own use. 

[Ed. Note. — For other cases, se© Bankruptcy, Cent. Dig. § 59; Dec. 
Dig. §81.*], 

8. Bankruptcy (§ 81*) — Involuntàey Peoceedings— Ihtervening Petit^n— 

suffioiency. 

In an involuntary bankruptcy proceeding, the petitioil of an interven- 
ins créditer vvill be stricken, where he counts merely upon a judgment 
f rom which an appeai has been taken, and where the nature of the 
original claim is not set forth. 

[Ed. Note. — For Other cases, see Bankniptcy, Dec. Dig. § 81.*] 

In Bankruptcy. In the matter of the R. L. Radke Company. On 
demurrer to an amended pétition and on motion to strike a pétition 
in intervention. Demurrer overruled, and motioii sustained. ' 

Chas. W. Kitts, for petitioners Tahlet & Ticket Co. and others. 
R. 'H. Cross and Naylor & Riggins, for Thomas Mannix. 
Robert H. Countryman, for R. L. Radke Co. 

FARRINGTON, District Judge. [1] 1. It is alleged in the 
amended pétition that the R. L. Radke Company is a commercial, mon- 
eyed, and business corporation, organized under the laws of the 
State of California for the purpose of buying, taking options upon, 
holding, improving, leasing, letting, selling, and dealing generally in 
real property ; for the construction, maintenance, holding, leasing, 
and selling buildings; and also for buying, selling, and dealing in ail 
kinds of goods, wares, and merchandise. Since November, 1906, it 
has been landlord of a building or buildings in San Francisco, and 
has engaged in renting stores and offices on its own property, and côl- 
lecting rents therefor. 

Section 4b of the Bankruptcy Act, as amended by the Act of 1910, 
provides that: 

"Any moneyed, business, or commercial corporation, except a municipal, 
railroad, Insurance, or banking corporation, owing debts to the amount of 
one thousand dollars or over, may be adjudged an involuntary bankrupt upon 
default or an impartial trial, and shal} be subject to the provisions and euti- 
tled to the beneiits of this act." 

This amendment is adojJted from the Act of March 2, 1867, c. 176, 
14 Stat, 517. The provisions of that act (section 37) were expressly 
made applicable "tp ail moneyed, business, or commercial corporations 
and joint-stock companies." 

"For otber cases see same toplc & § nvmber lu Dec. & Am. Dlgs, 1907 to date, & Rep'r Indexe». 
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We cannot do otherwise than follow the définition of the ternis 
"moneyed," "business," and "commercial" which were adopted and 
approved by the fédéral courts when called upon to interpret the 
earlier statute. 

In Rankin v. Florida, A. & G. C. R. Co., 20 Fed. Cas. No. 11,567, 
in deciding that a railroad company is a "business corporation" with- 
in the meaning of that term as used in the bankruptcy act, the court 
declared that a corporation created for the purpose of carrying on 
any lawful business defined by its charter and clothed with power so 
to do, for the sake of gain, is a "business corporation," and amenable 
to the provisions of the bankruptcy act. 

Bump, in the ninth édition of his work on Bankruptcy, says: 

"The words, 'moneyed, business, or commercial corporations,' are Intended 
to embraee ail those classes of corporations that deal in or with money or 
property in the transactions of money, business, or commerce, for pecuniary 
gain, and not for religions, charitable, or edueational purposes. The attempt 
to limit the word 'business' so as to be merely synonymous with trading would 
deprive It of its meaning beyond that included in the other words, 'moneyed' 
and 'commercial.' A trading corporation is a commercial corporation. The 
Word 'business' bas a broader meaning as applied to corporations." 

Again, on page 778, the author says : 

"Every corporation which transacts business for gain as its ehief and ulti- 
mate purpose is, in a gênerai sensé, a business corporation." 

To the same effect, see Sweatt v. Boston, H. & E. R. Co., 23 Fed. 
Cas. No. 13,684; Winter v. Railroad Co., 2 Dill. 487, Fed. Cas. No. 
17,890. 

The Radke Company was engaged in the business of leasing its 
own property and collecting rents theref or. It could sue and be sued ; 
it contracted debts ; it could assign and dispose of property ; it was 
transacting business for gain as its chief business. The objection 
that it is not a corporation against which involuntary proceedings in 
bankruptcy may be had is not well taken. 

[2] 2. Failure to set out in the pétition that Tablet & Ticket Com- 
pany, an Illinois corporation, has not complied with the provisions of 
the California Code, is not a ground of demurrer. Bernheim Dis- 
tilling Co. V. Elmore, 12 Cal. App. 85, 106 Pac. 720. 

[3] 3. December 19, 1910, Judge Bean made an order granting 
20 days af ter December I4th within which to amend the pétition. 
Notice that the demurrer to the original pétition had been sustained 
was served December 14th. On the 24th day of the same month, and 
before the expiration of the 10 days allowed as of course by rule 17 
within which to file the amended pétition, this order was tîled with the 
clerk. The âmerlded pétition and a second order, granting a further 
extension of one day, were filed January 4th. The last order was 
signed by Judge Van Fleet, and is dated January 3d. The only ir- 
regularity hère is the failure to file the second order within the time 
allowed by the first; that is, on January 3d, instead of January 4th. 

My attention has not been called to any rule which requires the 
amended pétition to be stricken from the files for such a default. 

[4] 4. It does not appear affirmatively on the face of the pétition 

193 F.^7 
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that the chini ,of; thç trustées for the creditors of J. Hammond & Co. 
is barred by the statute of limitations, The claim is based "upon a 
contract for labor and material f urnished by the said J. Hammond & 
Co. to the said corporation at the latter's spécial instance and request, 
wi^)lin four years immediately before; the filing of the pétition herein." 

Itiis impossible for the court to say that the labor and materials 
werenotf urnished within 60 days before the original pétition was 
fîled. Therefore, in so far as it rests on this ground, the demurrer 
must be overruled. To uphold a demurrer for this cause, the com- 
plaint should show, not that the cause may be barred, but that it is 
barred. Palmtag v. Roadhouse (Cal.) 34 Pac. 111; Kraner v. Hal- 
sey, 82 Cal. 209, 22 Pac. 1137; Stringer v. Stringçr, 93 Ga. 320, 20 
S. E. 242; 13 Ency. PI. & Pr. p. 203. 

[5] 5. It is alleged that one Thomas Mannix recovered a judgment 
in the superior court for the city and county of San Francisco against 
the R. L. Radke Company, November 29, 1909, for $4,000, and "that 
said judgment bas never tueen appealeçl from, vacated, or satisfied." 
September 12, 1910, exécution was issued and placed in the hands of 
the sheriff and a certain debt due from W. H. Hurlbut was on the 
same day "levied upon, seized, and garnisheed, and said levy has never 
been released, and is still in full force and effect." 

This transaction, as pleaded, does not constitute an act of bankrupt- 
cy. Perhaps counsel has read section 3a of chapter 3 of the Bank- 
ruptcy Act as it is quoted in his briéf. The quotation should be: 

"Acts of bankruptcy by a i)erson shall consist of his having ♦ * ♦ (3) 
suffered or permitted, wàile insolvent, any creditor to obtala a préférence 
through légal proceedings, and not having at least flvé days before a sale or 
final disposition of any property affected by such préférence vacated or dis- 
charged such préférence." 

Merely suffering an exécution to be levied is not an act of bank- 
ruptcy ; f ailure to discharge the lien of the exécution before it ripens 
into an indissoluble préférence, and an imminent probability that the 
lien will ripen into such a préférence, are absolutely essential hère to 
constitute an act of bankruptcy under the terms of the statute above. 
quotéd. 

It does not appear from the pétition that any sale or final disposi- 
tion of the çrbperty was attempted, or even thought of. The exécu- 
tion was levied September 12, 1910,,less than two montbs and a hajf 
before the original pétition was filed on November 22d. The lien ; 
could not be dissolved by merely initiating bankruptcy proceedings 
at any time prjor to January 12, 1911. Sectioji 67h; In re Vetterman 
(D. C.) 135 Fçd. 443; In re ,Roqie Planing Mill (D. C.) 96 Fed. 812. 

[6] 6. It is alleged that the claimç of the R. L. Radke Company 
against W. H. Stephenson, E. T. Ashby, and the Columbia Phono- 
graph Company, General, were assigned to one F. Flannigan, without 
considération ;;i and that suit has been commenced on each claim by 
the assignée, Jt is stated that each assignment was made for the 
purpose of cpnçealment, and to hinder, delay, and defraud creditors 
of the alleged: bankrupt. But otherwise not a single fact is set eut 
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f rom which we are justified in drawing the conclusion that the as- 
signaient was not made for the purposes of collection. 

[7] 7. During four months immediately before the pétition was 
filed, the Radke Company was in the enjoyment of an income of about 
$500 per month. It is alleged that the . corporation had perraitted R. 
hH. Countryman to take and hold ail thèse moneys in his own name, 
and to disburse the same for his own purposes. It is further alleged 
that this was done for the purpose of hindering and delaying the 
creditors of the corporation. In support of the last allégation, and 
as showing its intent, it is stated that the corporation has no treas- 
ury, bank, or place of deposit for its f unds ; that R. L. Radke and R. 
H. Countryman own ail its capital stock; that since March lOth Coun- 
tryman has taken and had the exclusive control and management of 
the Company and its afïairs; that the corporation owes more than 
$12,000, which it neglects and refuses to pay; that $3,556.72 is still 
due on a judgment obtained against the corporation by one Thomas 
Mannix November 29, 1909, for $4,116.50; that the corporation has 
no tangible or visible assets which can be seized upon exécution ; that 
the claims of the petitioners hâve long been due ; that payment there- 
of has frequently been demanded and refused because of the alleged 
lack of funds; and that the company is insolvent and unable to pay 
its debts. It is said that ever since January, 1907^ the company has 
been in receipt of a monthly income of more than $500, and that, prior 
to the four months immediately preceding the date when the pétition 
was filed, the corporation suffered Countryman and Radke to appro- 
priate portions of its property to their own use. 

The attempt hère is to set up an act of bankruptcy under chapter 
3, § 3a(l) of the Bankruptcy Act: 

"Acts of bankruptcy by a person shall consist of bis having (1) couveyed, 
transferred, concealed, or removed, or perraitted to be coiicealed or removed. 
any part of bis property with intent to hinder, dehiy, or defraud bis creditors, 
or any of tbem." 

The pétition certainly shows that the income of the company has 
been transferred to Mr. Countryman; that this has hindered the 
creditors, and was so intended. 

[8] 8. Thomas Mannix, an intervening creditor, has filed his péti- 
tion herein, in which he relies upon the judgment above referred to. 
It is conceded that this judgment has been appealed from, and that 
the appeal is still pending. Respondent urges that the judgment is 
not a provable claim, and consequently Mannix is not a creditor with- 
in the meaning of the act, and that his pétition must be stricken from 
the files. To this Mannix suggests that his claim was provable in 
itself before judgment was recovered, and, if the judgment be re- 
versed, he will still remain a creditor. This may be true, but nowhere 
does he show the nature of his original claim. He counts merely 
upon a judgment which is on appeal, and therefore not final. In re 
Yates (D. C.) 114 Fed. 365. 

It is unnecessary for me to décide whether Mannix shows him- 
self entitled to intervene or not. His pétition is a duplicate of the 
original pétition filed by him November 17, 1910, to which Judge Bean 
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hasjialready siïstâined a demurrer. I cannot revîew Judgé Bean's 
décision. The . pétition filpd January 9, 1911, by Thomas Mannix 
will be strick^! from the files. The demurrer to the pétition of the 
Pacific Auxiliaryr Fire Alarm Company et al. is overruled, and 20 days 
allowed within which to answer. 



BENNER T. TRUCKEB EIVER GENERAL ELECTRIC CO. 
(Circuit Court, D, Nevada. July 17, 1911.) 
No. 1,109. 

1. Death (I 93*) — ^Wbongittl Death— Exemplaet Damages. 

Comp. Laws Nev. § 3083, provides that whenever the death of a per- 
Bon shall be caused by wrongful act, neglect, or default, and the act, 
neglect, or default Is such as would, If death had not ensued, hâve en- 
titled the party Injured to malntain an action and recover damages in 
respect thereof, then the persons who, or the corporation whlch, would 
hâve been liable 11 death had not ensued, shall be llable to an action 
for damages, and section 3984 provides that the jury may give such 
damages, pecunlary and exemplary, as they shall deem just and f air. 
Held that, while the jury has discrétion to grant exemplary damages in 
such an action, it should be permitted to award them only when the in- 
jury Is proved to hâve occurred under circumstances indlcating fraud, 
malice, oppression, Intentional wrong, wantonness, or a degree of reck- 
lessness amountlng to Indifférence to the rights and welfare of others. 

[Ed. Note. — For other cases, see Death, Cent. Dig. §98; Dec. Dig. § 
93.* 

Punitive damages for death by wrongful act, see note to McGhee v. 
McOarley, 44 C. C. À. 259.] 

2. Death (§ 93*) — Wrongful Death— Exeuplaby Damages. 

In an action against a corporation for decedent's wrongful death 
caused by the négligence of the manager in charge of Its electrical ap- 
pllances in permitting au electric high-tension wire to rest on an iron 
covered passageway, from which décèdent received a shock whlch caused 
his death, plaintiff could not recover exemplary damages authorized in 
certain cases of wrongful death by Comp. Laws Nev. § 3984, by raerely 
provins that défendant was not notified of the sagging wire, and that its 
agent promlsed to repair the same. In the absence of proof that de- 
fendant Company In any way particlpated in the négligence of its agent, 
or of bad faith, evil intent, malice, or Intentional wrong, or that de- 
fendant knowingly employed an unflt and incompétent servant. 

[Ed. Note.— For other cases, see Death, Cent. Dig. S 98; Dec. Dig. S 
93.*] 

At Law. Action by A. S. Benner, as administrator of the estate 
of Clarence J. Benner, deceased, against the Truckee River General 
Electric Company. Judgment for plaintiflE, and défendant moves for 
a new trial. Granted. 

Mack, Green, Brown & Heer and Gray Mashburn, for plaintifï. 
W. A. Massey and Cheney, Downer, Price & Hawkins, for de- 
fendant. 

FARRINGTON, District Judge. This action was brought by A. 
S. Benner, as administrator, to recover from the Truckee River Gen- 

*For other casea see same topic & § numbbb in Dec. & Am. Digs. 1907 to date, & Kep'r Indexes 



BENNER V. TRUCKEE KIVKK GENERAL ELECTRIC CO. 743 

eral Electric Company the sum of $30,000 damages for the death of 
his son, Clarence J. Benner. The deceased at the time of his deatli 
was in the employ of the Charles Butters Company, Limited, at Vir- 
ginia City, Nev. Leading from the mine in which he was working to 
a rock-breaker several hundred feet to the east was an iron covered 
passageway. At the time of the accident defendant's electric wires 
crossed this passageway nearly at right angles. The wires were sup- 
ported by pôles on each side. When thèse pôles were in a vertical 
position, the wires were suspended three or four feet above the ridge 
of the passageway. 

Some time in July, 1909, the guy wire holding up one of the pôles 
to the south becarae loosened, or was broken. The two pôles im- 
mediately to the south, thus deprived of support, under strain of the 
high-tension wires, were gradually inclined to the north to such an 
extent that the sagging wires finally rested upon and charged the 
iron covered passageway with a deadly current of electricity. 

Upon the morning of August 18, 1909, Clarence Benner, coming 
eut of the mine, sat down in this passageway, leaned against its cor- 
rugated iron wall, and at once received a shock of electricity which 
killed him. 

It is conceded by plaintiff that under the Nevada statute: (1) Ex- 
emplary damages cannot be awarded by the jury in every case of 
wrongfui death, but that, in addition to proof of négligence, there 
must also be proof that the négligence was willful, wanton, or ma- 
licious; (2) and, further, that the willfulness, wantonness, or malice 
must be that of the défendant corporation, and not merely of an em- 
ployé. 

[1] By thèse admissions some difficult questions of statutory inter- 
prétation are eliminated. That a jury in a proper case, under the 
Nevada statute, can award exemplary damages, is too clear to admit 
of controversy. Christensen v. Floriston Pulp & Paper Co., 29 Nev. 
552, 570, 92 Pac. 210. 

In the second section of the act under which this action was brought 
(Comp. L,aws of Nev. § 3984), it is provided : 

"The jury in every sucli action may give sutli damages, pecuniary and 
exemplary, as they shall deem fair and just." 

The character of the action referred to is shown in the first sec- 
tion of the act: 

"Whenever tbe death of a person shall tie eaused by wrongfui act, neg- 
leet or default, and the act, neglect, or default Is such as would (if death 
had not ensued) hâve entitled the party injured to maintain an action and 
recover damages in respect thereof, then, and in every such case, the per- 
sons vvho, or the corporation which would hâve beeu liable, if death had 
not ensued, shall be liable to an action for damages." 

In other words, in every such action, where "the death of a per- 
son shall be eaused by wrongfui act, neglect, or default, the jury may 
give such damages, pecuniary and exemplary, as they shall deem fair 
and just." 

The jury decided that Clarence Benner's death was eaused by the 
wrongfui act, neglect, or default of the Truckee River General Elec- 
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trie jConipany. This détermination is atnply supported by the testi- 
mony. This having been shown, it Was permissible for the jury, un- 
der the express language of the statute, to "give such damages, pe- 
cuniary and exemplary, as they shall deem fair and just." 

It is perhaps worthy of note that the power to give damages is not 
in terms withheld by the statute, until the wrongful act is shown to be 
wanton, or the neghgence to be gross, or the def ault to be so flagrant 
as to amount to reckless disregard of human Hfe and safety. 

This discrétion of the jury, though conferred in language so broad 
as to suggest no restriction whatever, is not purely arbitrary. In 
this it is, Hke ail other discrètionary power, vested in those who ad- 
minister the law. 

Exemplary damages are inflicted by way of punishment, and can 
only be awarded when the in jury occurs under circumstances indi- 
cating fraud, malice, oppression, intentional wrong, wantonness, or a 
degree of recklessness which amounts to indifférence to the rights 
and welfare of others. 

The statute of Washington (2 Hill's Code, § 138) provides that the 
jury "in every such action may give such damages, pecuniary or ex- 
emplary, as under ail the circumstances of the case may to them seem 
just." 

While this language is not precisely the same as in the Nevada 
statute, particularly in the use of "or" instead of "and," it is diffi- 
cult to differentiate the degrees of discrétion conferred on the jury 
in the two provisions. 

In construing the Washington statute, the Suprême Court of that 
State, in Klepsch v. Donald, 4 Wash. 436, 444, 30 Pac. 991, 994 (31 
Am. St. Rep. 936), says : 

"Our statute contains the words 'pecuniary or exemplary,' and they are 
entltled to be considered, and hâve thelr proper welght. Construing them, 
we do not understand that lu every case both pecuniary and exemplary dam- 
ages are to be given, but that in a proper case, as where the Injury occurs 
through accident proeured by some neglect, the damage Is Umited to pecun- 
iary loss ; whereas, In cases of injuries eaused by moral or légal wrong 
amountlng to wUlfulness, exemplary damages may be added." 

The statute of Missouri (section 2866, Rev. Stats. 1899), providing 
a recovery in cases of wrongful death, déclares that: 

"In every such action the jury may give such damages, not exceeding $5,- 
OOO, as they may deem falr and just, with référence to the necessary injury 
resulting from sucli death to the survlving parties who may be entltled to 
sue, and also having regard to the mltlgating or aggravatlng circumstances 
attendlng such wrongful act, neglect, or default." 

Notwithstanding the large discrétion thus vested in the jury, it 
is the settled law of Missouri that, where there is no évidence of any 
"aggravating circumstances," it is improper in the instructions to in- 
clude the words "having due regard to the mitigating or aggravating 
circumstances," Those words are qnly proper in a case in which 
punitive damages or smart money may be allowed. Barth v. Railroad 
Co., 142 Mo. 535, 44 S. W. 778, 785 ; Otto Kuehne Preserving Co. 
v. Allen, 148 Fed. 666, 78 C. C. A. 418. 

With: thèse authorities plaintiff's first admission is in line. 
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It is âllègëd in the complaiilt that the Tntckee River General Elec- 
tric Company "willfully, wantonly, maliciously, carelessly and neg- 
ligently failed to repair said guy wire and restore said two pôles to 
a perpendicular position, so that the said high-tension power wires 
which they carried shoùld be held suspended above said iron covered 
passageway." 

At and prior to the time of the accident, William Wright attended 
to business for the défendant at Virginia City, and looked after its 
electric wires, but in what capacity the évidence does not disclose. 
Three weeks before the accident, again two or three days bef ore, and 
finally on the morning of the day of the accident, William Wright was 
notified as to the condition of the pôle and wires by Mr. Stone, man- 
ager for the Butters Company. Mr. Stone testifies : 

"I told him that my attention had been called by my electrlcian the night 
before, the night of the ITth, to the fact that the wires were getting pretty 
close to the top of that roof, and I told him that if he dldn't hâve time we 
would flx it. rie said : 'Ivet it alone. It is ail right. I am going over there 
to-day. I inspected the wire yesterday (the 17th) and there is still three 
or four inches clearance, and I will probably go over there to-day.' * * « 
If I remember rightly, the first time I spoke to him about it, the wire had 
between 18 and 24 inches clearance; the second time about a foot. I don't 
remember exactly, beeause it was not measured. but I should judge that, 
.iust glancing froni the ground up to the roof. And the third time when it 
was reported to me that the wire was sagging, I did not see it." 

It is admitted that défendant was notified a short time prior to the 
18th day of August that said guy wire was broken or loosened. It 
is also alleged in the answer that : 

"An examination was made on receipt of said notice, and that at the time 
said notice was glven said hlgh-tenslon wires were not resting upon said 
iron covered passageway, and that the agent of tbis company promised as 
soon as practicable, using ail possible diligence therefor, to repair said brolten 
guy wire and stralghten up said pôles." 

Mr. Gerrey, electrician for the Butters Company, also spoke to Mr. 
Wright on a number of occasions about this matter. A f ew days be- 
fore the accident Mr. Wright told Mr. Gerrey : 

"I did not see any apparent danger beeause the wire was two inches from 
the top, from the gable of the roof, but he would be over and flx it." 

In Railway Co. v. Prentice, 147 U. S. 101, 115, 13 Sup. Ct. 261, 
266 {S7 L. Ed. 97), the Suprême Court quotes with approval the fol- 
lowing language from Cleghorn v. New York Central Railroad, 56 
N. Y. 44, 47, 48, 15 Am. Rep. 375: 

"For injuries by the négligence of a servant while engaged in the business 
of the master, wlthin the scope of his employment, the latter is liable for 
compensatory damages; but for such négligence, however gross or culpable, 
he is not liable to be punished in punitive damages unless he is also charge- 
able with gross misconduct. Such misconduct may be established by showing 
that the act of the servant was authorized or ratifled, or that the master 
employed or retained the servant, knowing that he was incompétent, or, from 
bad habits, unflt for the position he oceupled. Somethlng more than ordi- 
nary négligence is requisite; iî must be reckless and of a criminal nature, 
and clearly established. Corporations may ineur this liabllity as well as 
prlvate persons. If a railroad company, for Instance, knowingly and wantonly 
employé a drunken engineer or switcbman, or retalns one after knowledge 



7M 193 FEDERAL EEPOBf BB 

of hls habits is clearly brought home to the company, or to a superlntending 
agent, authorlzed to employ and discharge him, and Injury occurs by reason 
of Such habits, the compàny may and ought to be amenable to the severest 
ruie of damages; but I am not aware of any prlnciple which permits a jury 
to award exemplary damages in a case whlch does not corne up to this stand- 
ard, or to gradua te the anjount of such damages by thelr view's of the pro- 
priety of the conduct of the défendant, unless such conduct is of the char- 
aeter before specifled." 

To the satne effect, see the following authorities : Cerrillos Coal R. 
Co. V. Deserant, 9 N. M. 49, 49 Pac. 807, 813; International & G. N. 
Ry. Co.v. Garcia, 70 Tex. 207, 7 S. W. 802; Arkansas Const. Co. v. 
Eugène, 20 Tex. Civ. App. 601, 50 S. W. 736; Western Union Tel. 
Co. Y; Landry (Tex. Civ. App.) 108 S. W. 461; Eviston v. Cramer, 
57 Wis. 570, 15 N. W. 760; Sullivan v. Oregon R. & N. Co., 12 
Or. 392, 7 Pac. 508, 516, 53 Am. St. Rep. 364; Turner v. North Beach 
& Mission R. Co., 34 Cal. 594; Mendelsohn v. Anaheim Lighter Co., 
40 Cal. 657; Maisenbacker v. Soc. Concordia, 71 Conn. 369, 42 Atl. 
67, 71 Am. St. Rep. 213; Western Union Tel. Co. v. Cashman, 132 
Fed. 805, 65 C. C. A. 607. , 

■ In Railway Co. v. Arms, 91 U. S. 489, 495, 23 L. Ed. 374, an action 
by an injured passengerto recover damages caused by the servants 
of the défendant corporation, it was held error to instruct the jury 
thus: . 

"If you flnd that the accident was caused by the gross négligence of the 
defendarit's servants controlling the train, you may give punitive or ex- 
emplary damages." 

[2] The court said that the "failure of the employés to use the 
care that was required to avoid the accident," whether called gross 
or ordinary négligence, did not authorize the jury to visit the com- 
pany with damages beyond the limit of compensation for the injury 
inflicted. To do this, there must be willful misconduct, or that entire 
want of care which would raise the presumption of a conscious indif- 
férence to conséquences. 

In Railwaj Co. v. Harris, 122 U. S. 597, 7 Sup. Ct. 1286, 30 L. 
Ed. 1146, the jury were permitted to give exemplary damages, be- 
cairee it was shown that the défendant corporation, by its governing 
officers, pârticipated in and directed ail that was planned and done in 
taking possession of plaintiff's property. 

In Western Cottage Piano & Organ Company v. Anderson, 97 
Tex. 432, 79 S. W. 516, it was held that where the state agent of a 
foreign corporation had authority and discrétion to do whatever was 
necessary to be done in the transaction of the business of the corpora- 
tion in that state, without referring the matter to any other person 
for direction or advice, the corporation was liable, not only for actual 
damages, but for exemplary damages for the agent's fraudulent rep- 
résentations in transferring a mortgage held by the corporation. 

In the Benner Case the évidence does not show Wright's position 
with the company, or hiâ authority. 

It is admitted tha't déîertdant corporation was notified the guy wire 
was broken, and also that an investigation was immediately had, and 
defendant's agent promised to repair the wire and straighten up the 
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pôles with ail possible diligence ; but there is no évidence or other ad- 
mission showing that défendant participated in any way in the nég- 
ligence complained of. It niay be assumed that the examination dis- 
closed to défendant that the high-tension wires were in close proxim- 
ity to the roof of the passageway ; but there is nothing to indicate 
that défendant ever knew, prior to the accident, that the wires actually 
rested on the roof. There is no évidence of bad faith, or evil intent, 
or malice, or intentional Vfvong ; nor does it appear that the company 
had knowingly employed unfit and incompétent servants, or that 
Wright was a corporate officer, or that he had full charge of defend- 
ant's electric lines in Virginia City. 

The testimony tending to show that défendant corporation was 
guilty of gross, willful, or malicious négligence is too meager to war- 
rant the submission of the question of exemplary damages to the 
jury; consequently the court erred in refusing to instruct the jury 
that exemplary damages could not be awarded. 

Motion for new, trial granted. Plaintiff will be granted 20 days to 
take such steps as he may be advised. 



J. GEORGE LEYNER ENGINEERING WORKS CO. v. MOHAWK 
CONSOL. LEASING CO. 

(Circuit Court, D. Nevada. December 31, 1907.)t 

No. 989. 

Saies (§ 340*) — Manufacttjeed Aeticles — Breacii or Contract bt Buyee— 
Remédies op Seller. 

Wliere the buyer refuses to aceept goods manufactured on his order, 
the seller, not beiug at fault in the matter, may store or retain the goods 
for the buyer and sue for the entire purchase priée, or he may sell the 
goods, and reeover the différence between the contract price and the 
priée obtained on resale, or he may retaln the goods as his own, and 
reeover the différence between the market value at the time and place of 
delivery and the contract price. 

[Ed. Note.— For other cases, see Sales, Dec. Dig. § 340.*] 

At Law. Action by the J. George Leyner Engineering Works Com- 
pany against the Mohawk Consolidated Leasing Company. On de- 
murrer to complaint. Overruled. 

S. M. McDowall, for plaintiff. 
Henry M. Farnam, for défendant. 

FARRINGTON, District Judge. The material portions oflhe 
complaint read as follows: 

"(3) On the llth day of Oetober, A. D. 1906, at Denver, Colo., the défend- 
ant agreed in vsriting with the plaintiff that plaintiff should make and fur- 
nish for it certain machinery, material, goods, wares, and merchandise, to 
wit, one seventy-five (75) horse power double drum electric driven hoist, 
complète with motor, réversible controller, and résistance, and that the 
plaintiff should receive from défendant for the same upon its arrivai free on 
board the cars at Goldiield, Nev., the sum of tour thousand six hundred and 

•For other cames see same topic & S number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
t Eeceived for publication Dec. 14, 1911. 
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fifty dollars (.?4,650), payaient to be made at Denver, Colo., In United States 
gpld coin, New York or Denver exchange, draft wltli MU of lading attacbed 
to be paid upon arrivai of maehinery In Groldfleld as aforesaid. 

"(4) The plaintif! made the said maehinery, shipped the same to GoMfield, 
ï?ev;., and on or about the 25th day of February, 1907, offered to deliver the 
sâmeio défendant, presented the Mil of lading therefor, with draft for 
the amount aforesaid, and offered to deliver the same to défendant on board 
the cars at Goldfleld, Nev., upon payment of the said sum of $4,050 and 
exchange on Denver, Colo., and bas ever slnce been, and still Is, ready and 
willing to do so with the charges added for unloading, nioving. handling, 
and storing the same, and that the amount claimed exceeds the sum of 
$2,000, exclusive of interest aud costs. 

"(5) The plaintiff duly performed ail of the conditions of the aforesaid 
contract and agreement on Its part to' be performed. 

"(6) By reason of the défendant failing and refusing to reeeive the said 
maehinery on board the cars at Goldfield, Nev., and pay for the same as 
aforesaid, the plaintiff was eompelled to unload said maehinery from the 
cars, move and store the same at a cost and expense of one liundred ($100) 
dollars. 

"(7) Défendant has not paid for the said maehinery or for unloading, 
moviug, and storing the same, nor any part tbereof." 

Judgment is demanded for $4,750, and costs of suit. 

Défendant demurs to the complaint on the ground that it does not 
set forth facts sufficient to constitute a cause of action: First, be- 
cause it does not appear from the face of said complaint that plaintiff 
lias in any manner whatsoever been damaged in connection with the 
transaction set forth in said complaint; second, beçause it does not 
appear from said complaint that any rule of damage is set forth there- 
in, by reason of which the court can be apprised of any damage done 
or in jury sustained by plaintiiï by reason of the transaction set forth 
in said complaint ; third, because of other good and sufficient reasons 
appearing upon the face of the complaint. 

Défendant proceeds upon the theory that the facts disclosed in the 
complaint do not entitle plaintiff to recover the contract price of the 
maehinery; that, in order to recover anything, it is necessary to plead 
facts which show that plaintiff has been damaged by reason of the 
transaction set forth in the complaint. The demurrer thus présents 
the question as to what is the proper measure and character of relief 
to be applied in cases of this kind. 

When'a contract for the manufacture and sale of goods is broken 
by the vendee, the vendor, if he has suffered injury in conséquence, is 
entitled to relief. The amount of relief should be equal to the amount 
of injury, and the character of relief should be that which ismost 
likely to afford him an adéquate compensation for materials and labor 
furnished, and for profits lost. If the contract is executory, as in a 
case where the vendee répudiâtes bis obligation and notifies the ven- 
dor befbre the articles contracted for are completed that he will not 
reeeive them, it would be unjust to permit the vendor to recover the 
fuU contract price. He is entitled only to his actual damages, and 
thèse would consist "of two distinct items of damage: (1) His outlay 
and expenses, less the value' of ' materials on hand ; (2) the profits he 
might hâve realized by performance, which profits are related to the 
outlays and idclude them and something more." This rule is cited by 
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défendant, and although it is approved and appHed in United States 
V. Behan, 110 U. S. 338, 4 Sup. Ct. 81, 28 L. Ed. 168, it is clearly in- 
applicable to a case where the article contracted for is completed, 
delivery tendered, and refused. 

If the contract has been completely executed by the vendor, as in a 
ease where goods hâve been manufactured, delivered, and accepted, but 
the vendee refuses to pay for them, obviously the proper relief is the 
compensation fixed by the agreement itself. And in that numerous 
class of cases where goods contracted for are tendered by the seller 
to the buyer, and by the latter rejected and delivery refused, the seller, 
not being at fault in the matter, may pursue any one of three remé- 
dies. He can store or retain the property for the vendee and sue for 
the entire purchase price, or he can sell the property and recover the 
différence between the contract price and the price obtained upon a re- 
sale, or he can retain the property as his own and recover the différ- 
ence between the market value at the time and place of delivery and 
the contract price. Kinkead v. Lynch (C. C.) 132 Fed. 692, 696 ; Levy 
v. Glassberg (Sup.) 92 N. Y. Supp. 50; Dustan v. McAndrew, 44 N. 
Y. 72, 78; Van Brocklen v. Smeallie, 140 N. Y. 70, 75, 35 N. E. 415; 
Moorë V. Potter,,lS5 N. Y. 481, 50 N. E. 271, 63 Am. St. Rep. 692. 

The complaint in this case shows that plaintiiï completed the manu- 
facture of the niachinery in question ; that it was shipped to Goldfield ; 
that it arrived in Goldfield, and was then and there tendered to de- 
fendant. Plaintiiï thus performed ail the conditions of the contract 
so far as it was able to do so. We must présume that plaintifï is 
without fault, and the machinery was manufactured in çompliance 
with the contract. The fact that défendant refused to accept delivery 
of the machinery is not one for which plaintifï is in any wise at fault. 
It would be unjust to plaintifï that it should be put in a worse position 
by the default of défendant than it would hâve been if défendant had 
fulfilled its part of the contract. The contract is executed so far as 
any bf its obligations lay upon the plaintifï. Under it there remains 
nothing f urther for the plaintiflF to , do. Plaintifï has performed the 
contract. Défendant has broken it. Plaintifï has earned the contract 
price of the machinery. Why should plaintiff, in conséquence of de- 
fendant's wrong, be compelled to take anything other or différent as 
compensation than that which is fixed in the contract? Is it just that 
plaintifï in lieu of gold coin, New York or Denver exchange, for 
which it contracted, should be compelled, through no'fault of its own, 
to accept in satisfaction, or partial satisfaction, of this agreernent at 
the rriarket price severa:! pièces of machinery which were manu- 
factured, not for the market, but for the défendant, and presiimably 
to meet deféndant's peculiar needs? 

The Engineering Works Company, plaintifï, is doing business at 
Denver, It may hâve no use for such machinery at Goldfield ; it 
may need money, not machinery ; and it may be exceedingly inconvén- 
ient for that company to carry the hoist, raotor, controller, and résist- 
ance un,til it finds some one who can make use of and pay for them. 
Why sKould plaintiff be compelled to assume the trouble, unCertaînty, 
and responsibility of reselling the machinery and realizing frorii oth- 
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ers a portion or ail of that which should be paid by défendant? ît is 
only jlist that the trouble, risk, and responsibility of disposing of the 
rejected machinery should be placed upOn the party who is at fault. 
Such considérations as thèse justify the rule above cited, which in 
thèse cases permits the véndor who has donc ail within his power to 
carry out his contract to elect his remedy against a defaulting vendee. 
The tender of a completed chattel, according to the terms of sale, by 
a vendor who is without fault, even though refused by the vendee, is 
tantamount to delivery. "Under a contract for the manufacture of 
an article * * * not existing in specie at the time of making the 
contract, it is the gênerai rule that no title vests in the purchaser dur- 
ing the progress of the work, nor until the chattel is finished and de- 
livered, or, at least, is ready for delivery, and by tender or other équiv- 
alent act is appropriated to the buyer. * * * gy the weight of 
authority acceptance by the buyer is not indispensable. If the chat- 
tel is prôduced at the time, and of the kind and quality specified, and 
in ail other respects in compliance with the order, so that the buyer 
ought to accept it, the title will pass upon a tender or ofïer of deliv- 
ery even though the buyer refuses to accept it." 1 Mechem on Sales, § 
754; Hayden v. Démets, 53 N. Y. 427; Higgins v. Murray, 4 Hun 
(N. Y.) 565. "The gênerai rule is that a chattel ordered to be manu- 
factured continues to be the property of the manufacturer until it is 
completed and delivered or tendered. 1 Benj. on Sales, § 536; Tiede- 
man on Sales, § 89. The tender, if made and refused, takes the place 
of delivery and acceptance." Kinkead v. Lynch (C. C.) 132 Fed. 692, 
696. In Smith v. Wheeler, 7 Or. 49, 33 Am. Rep. 698, there was a 
contract to manufacture a steam boiler engine, and a quantity of other 
machinery to be delivered on board the cars at a certain date, when 
and where défendants would receive and pay for it. Before the speci- 
fied date the machinery was ready for delivery, défendants were no- 
tified by the company and requested to furnish the cars, as the con- 
tract provided. This they refused to do, and plaintiff brought an 
action to recover the contract price. The court said : 

"Under thèse elrcurustances, we Oilnk the right of property was clearly In 
them. They alone were In default, and there is, therefore, no just reason 
why the respondents should be compelled to accept the machinery In part 
payment of their demand, and sue for the balance. Nor is there any reason 
why they should be subjected to the risk and trouble of a resale for the 
beneflt of appellaats. The just rule in such cases Is that when the vendor 
of an article has manufactured it according to order, and ofCers to dèliver 
it to the vendee in accordanee with the agreement, who refuses to accept 
it, the vendor should be entitled to sue for and recover the contract price." 

In Black River Lumber Co. v. Warner, 93 Mo. 374, 387, 6 S. W. 
210, the court, after declining to express any opinion as to whether 
the rule should be applied in cases of sales of ordinary goods and 
mercfiandise, says : 

"Where, however, the subjeet-matter of the contract is a specifled article 
to be manufactured by the vendor for the vendee, and the vendor has com- 
pleted his contract, and performed ail that the contract requires hlm to do, 
it is but just and fair that his damages, in case of a refusai o£ the vendee 
to accept the article, should be the contract price." 
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In Bernent v. Smith, 15 Wend. (N. Y.) 493, plaintiff agreed to make 
and deliver to défendant a sulky. The plaintiff made the sulky and 
offered it to the défendant at the time and place agreed upon. De- 
fendant refused to accept it. The plaintiff left the sulky in charge 
of a third person for the défendant, and suit for the contract price 
was brought. The court held that the offer was tantamount to deliv- 
ery, and in such a case the contract price was the proper measure of 
damages. The same rule was applied in Bookwalter v. Clark (C. C.) 
10 Fçd. 793, where the défendant had ordered plaintiff to manufacture 
a waterwheel to be shipped by a certain date, agreeing to pay for it 
on a later date. Plaintiflf f ulfilled the contract and tendered delivery. 
The défendant refused to accept the goods. The rule as stated in 
Smith V. Wheeler, supra, seems so just and reasonable, and is so 
strongly supported by the following authorities that it must be de- 
clared the proper rule to be applied in the présent case: Bookwalter 
V. Clark (C. C.) 10 Fed. 793, 797; Kinkead v. Lynch (C. C.) 132 Fed. 
692, 697; Bernent v. Smith, 15 Wend. (N. Y.) 493; Levy v. Glass- 
berg (Sup.) 92 N. Y. Supp. 50; McAlister v. Safley, 65 lowa, 719, 
723, 23 N. W. 139; Black River Lumber Co. v. Warner, 93 Mo. 374, 
6 S. W. 210; Shawhan v. Van Nest, 25 Ohio St. 490, 18 Am. Rep. 
313; Ballentine v. Robinson, 46 Pa. 177; Wood v. Michaud, 63 Minn. 
478, 65 N. W. 963 ; McCormick Harvesting Mach. Co. v. Markert, 107 
lowa, 340, 78 N. W. 33; Fountain City Drill Co. v. Feterson, 126 
Wis. 512, 106 N. W. 17. 

In closing this opinion it is not amiss to say that the complaint is 
open to criticism. Under the terms of the alleged contract, plaintiff 
is not entitled to receive payment for the machinery until "its arrivai 
free on board the cars at Goldfield, Nev.," yet there is not within the 
complaint any positive averment that such an arrivai ever took place. 
Again, it is alleged that plaintiff offered to deliver the machinery "to 
défendant on board the cars a;t Goldfield, Nev.," yet there is no direct 
averment that défendant ever refused to receive the machinery. Facts 
which are material and essential to a cause of action should not be 
supplied by mère inference, assisted by a libéral, or perhaps strained, 
construction of the pleading. Such facts ought to be set out in clear, 
positive terms. Thèse objections were not made either in the démar- 
rer or in the brief s of counsel. Therefore I shall simply hold that the 
objections on which the demurrer is grounded are not well taken. 

The demurrer is overruled, and défendant given 20 days to answer. 



In re ALEXANDBR, 

(District Court, N. D. Ohio, E. D. Deceinber 21, 1911.) 

No. 4,235. 

1. Bankrtjptct (5 115*) — Action by Receiver—Jurisdictiokt— Courts of 
Bankbuptcy. 

Bankruptey Act July 1, 1898, c. 541, § 2, cl. 3, 30 Stat. 545 (U. S. Comp. 
St. 1901, p. 3421), invests tlie bankruptey court witli jurisdlctlon to ap- 
point recelvers or marstaals on application of parties in interest, in case 

•For otii«r cases »ee aame topic & 3 ncmbbs in Dec. & Am. Dig». 1907 to date, ft Kep'r Indexes 
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the eoijrt .shall flnd it absolutely necessary for the préservation of es- 
tâtes, to take' charge of the property in bankruptcy after the flling of 
the pétition, and nntil it is dismissed or the trustée is quallfied. Clause 
=6 authorlzes the brlnglngln and substitution of additlonal persons or 
parties in proceedings In bankruptcy when necessary for the complète 
détermination of a matter in contre veray, and clause 7 authorlzes it to 
• cailse the estâtes of bankruiits to be colléctéd, reduced to money, and 
distrlbnted, and to détermine the controversy In relation thereto, except 
as otherwise provlded. Held, that the; exception contaiued in the last 
clause only referred to sults agalnst clalmants provlded for by section 
23, and hence where an attorney for a bankrupt sold certtiln of his as- 
sets to a purchaser who voluntarlly appeared in a proceeding to set aalde 
such sàlè, neither such attorney nor the purchaser eould thereafter ob- 
ject to the jurlsdictlon of the court to set aslde the sale by suuunary 
proceedlngs. 

[Ed. Note. — for other cases, see Bankruptcy, Dec. Dig. § 115.*] 

2. Attobndt and Client (§ 14*)— Officer of Court— Subject to Coukt's 
Ordbb. 

An attorney representing a bankrupt was an, officer of the court and 
subject td Ità orders. 

[Ed. Note. — ^For other cases, see Attorney and Client, Cent. Dig. § 
21; Dec. Dig. | 14.*] 
3.' Bankruptcy (115*)— Sale of Assets— Vacation— Action ht Rbceiver. 

Where a bankrupt sold certain of his àssets to his attorney, and he 
sold them to another, a r«ceiver in bankruptcy veas entitled to maintain 
summary proceedlngs to set aside such sales and recover the property. 
it' not being' necessary that the creditors should walt until a trustée 
was electèd tô Institutlé such proceedlngs. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 165; Dec. 
Dig. i 115.*] 

4. Banketjptcy (§115*) — Summary Pboceedinqs— PaiiTioN. 

Where, 1»! summary proceedlngs to set aslde ^ sale of certain of a 

; bankrupt's assets to another, the purchaser appeared and trled the case 

on its merits, and ofCered testlmony on the pétition and answer, he couUÏ 

not thereafter ralse the objection that the pétition did not state a cause 

of action. 

[Ed. Note.— For other eases, See Bankruptcy, Cent. Dig, § 165; Dec. 

.. ;. Dig. § lie;.*], :is , , ^ - . ■- 

; In! the matter of bankruptcy proceedings of Morris Alexander. On 
motion to; set aside a fornief ' sumniary order vacating à sale of thé 
bànkfupit's assets. Denied. 

A. V. Gannon, for petitioning creditors, 

E. J. Myers, for bankrupt. ' , 



DAY, District Judge. In this matter motions were filed to set 
aside a former order of this court, which order was a summary order 
setting aside a sale to one Jacob Herskovitz. In the order appointing- 
the receiver in this matter the' court granted an injunction restraining 
ail personl'from inteffering With the property of the bankrupt. Sub- 
séquent to this time, Jacob Herskovitz, by his attorney, Benjamin 
Meck, filed a motion to dismiss the receiver. At about the same date 
certain petitioning creditors filed a pétition in the bankruptcy case 
âSking tWtthe trànsîers of propéTty m by Morris Alexander to 
Benjamiri !]\/[eck, and by Benjarniii Meck to Jacob Herskovitz be held 

•Fpi- other, çj^bçb $^^ef a^e topic &,§ numbbs In Dec. & Am.-Dlgs. 1907 to tfate^ JîRep.'r Indexes 
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null and void as against the creditors of the bankrupt, and also that 
Jacob Herskovitz and Benjamin Meck account to the receiver for the 
value of the property which had corne into their possession, and that 
they both be ordered to turn over to the receiver ail property which 
had come into their possession belonging to the bankrupt and for 
other équitable relief. 

On the filing of this motion to dismiss the receiver and the filing 
of this pétition for a summary order, the court referred the matter 
to a spécial master to take testimony. This order appointing the 
spécial master to take testimony, which was issued both on the péti- 
tion of the creditors and the motion of Jacob Herskovitz, was ap- 
proved by Herskovitz, through his attorney. Afterwards, on the 14th 
day of November, Jacob Herskovitz filed an answer in this matter 
and prayed in this answer that his title to a stock of merchandise and 
fixtures be quieted and the receiver instructed and ordered not to inter- 
fère with the peaceable possession of said goods by the said Jacob 
HersTiovitz. Testimony was taken before the master; witnesses were 
called by the petitioning creditors and by Herskovitz, and the case was 
then set down for argument before me as district judge, and a decree 
was entered in the case, and this decree is the one complained of in the 
motions filed by Jacob Herskovitz and Benjamin Meck to set aside 
thèse orders. 

Now Benjamin Meck, it appears, was the one through whom Alex- 
ander acted in seeking to transfer his property out of the reach of 
his creditors. The record in the case shows that Benjamin Meck 
acted as agent for Alexander. He so testifies himself in the record 
in this case. He says that the reason a bill of sale was given him 
for this Alexander stock was to protect him in his commission and 
that he had no other interest therein. An examination of the record 
clearly indicates that Mr. Meck was the agent of Alexander. 

Now Benjamin Meck in his motion to set aside the former order 
of the court, which order of the court, as I hâve indicated, was an 
order declaring this sale null and void, and directing Mr. Meck and 
Alexander to turn over to the receiver ail property which has come 
into their possession belonging to the bankrupt and to account to the 
receiver, relies chiefly upon the objection that the court was without 
jurisdiction over the subject-matter in this case. 

[1] So the first inquiry naturally is, had the court power to make 
this summary order? Under clause 3 of section 2 of the bankruptcy 
act of 1898, it is provided : 

"The court lias the right to appoint receivers or marshals, upon appli- 
cation of parties in interest, in case the court shall find it absolutely nec- 
essary for the préservation of estâtes, to take charge of the property In 
bankruptcy after the filing of the pétition and until it is dismissed or the 
trustée is qualified." 

And under clause 6 of section 2, it is provided : 

"To bring in and substltute additional persous or parties in proceedings 
in bankruptcy when necessary for the complète détermination of a matter 
in controversy." , 
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Under' clause 7, ît îs provided: -,■'■'. 

"To cause the estâtes of bankrupts to be collected, reduced to money, and 
distributed and detenniiïe the coutroversy In relation thereto, except as 
herein otherwise provided.", 

It is obvions that the exception referred to is contained in the pro- 
vision of section 23 in the act, which relates to suits against adverse 
claimants. Now it àppears from the record that Herskovitz came 
into the bankruptcy prôceeding and filed a motion by Benjamin Meck, 
his attorney. The matter came before the court for the taking of 
testiirtony. Benjamin Meck represented Herskovitz and approved the 
order appointing a spécial master, which order directed the master 
to take testimony, both on the motion to discharge the receiver and 
on the pétition filed by the creditors. Mr. Meck was présent at the 
hearing before the master. He gave testimony and had a copy of 
the creditors' pétition. 

Now, for the purpose of considering this motion filed by Mr. Meck, 
?t must be understood that Herskovitz has consented to the jurisdiction 
of this court. Mr. Meck was the agent of the bankrupt, Alexander, 
and being the agent for Alexander, he cannot object to this court's 
jurisdiction. There was no adverse claim asserted in this case and 
there was no adverse claimant. For had there been an adverse claim- 
ant, such adverse claimant could only be reached by a plenary suit. 
Mr. Meck was not an adverse claimant, he was the agent of the bank- 
rupt Alexander. In the case of Murphy v. John Hoffman Company, 
211 U. S. 562, 569, 27 Sup. Ct. 154, 156 (53 L. Ed. 327), 21 Am. 
Bankr, Rep. 487, 491, Justice Moody, in delivering the opinion of the 
Suprême Court says: 

"Where a court of compétent jurisdiction lias taken property into its 
possession, tbrougli Its offlcers, the property is thereby wlthdrawn from the 
jurisdiction of ail other courts. Xhe court, haviug possession of the prop- 
erty, has an anclllary jurisdiction to hear and détermine ail questions re- 
speeting the title, possession or control of the property. In the courts of 
the United States this ancillary jurisdiction may be exercised though it 
is not authorlzed by any statute.'' 

This opinion of the learned justice seems to be of very close appli- 
cation hère, inasmuch as Herskovitz has come into this court, and 
asks that his title to the property in question be quieted. 

Again, in the case of York Mfg. Co. v. Cassell, 201 U. S. 344, 26 
Sup. Ct. 481, 50 L. Ed. 782, 15 Am. Bankr. Rep. 633, Mr. Justice 
Peckham, delivering the opinion of the court says : 

"This court held (speaking of the case of Mueller v. Nugent, 184 TI. S. 1 
[22 Sup. Ct. 269, 4S L. Ed. 405]) as stated by the Chief Justice in deliver- 
ing its opinion: 'The bankruptcy court would be helplëss indeed if the bare 
refusai to turn over could conclusively operate to drive the trustée to an 
action to recover for indebtedness, or a conversion, or to proceedings in 
chancery, at the risk of the accompaniments of delay, complication, and ex- 
pense, intended to be avoided by the simpler methods of the bankrupt law.' " 

The learned justice then said: 

"It was held that the trustée was not thus bound. but had the right, 
under the fac-ts in that case, to proceed under the bankruptcy law itself and 
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take the property out of the hands of the bankrupt or any one holding it 
for him." 

The case of Mueller v. Nugent, 184 U. S. 1, 22 Sup. Ct. 269, 46 
L,. Ed. 405, laid down this doctrine by Chief Justice FuUer : 

Where property of a bankrupt bas come into the hands of a tbird 
party before the filing of the pétition in bankruptcy, as the agent of 
the bankrupt and to which he asserts no adverse claim, the bankruptcy 
court bas power by summary proceedings to compel the surrender of 
the property to the trustée in bankruptcy duly appointed, and a mère 
refusai of the agent to deliver up, does not oblige the trustée to resort 
to a plenary suit to recover the property, nor does such refusai to sur- 
render constitute an adverse holding in fact, and therefore an adverse 
claim at the time the pétition in bankruptcy was filed. 

It appears to me that the creditors had a right to file a pétition 
sUch as was filed in this case, and this pétition having been filed under 
the circumstances of this case, the court could make a summary order 
upon Mr. Meck, as the agent of the bankrupt Alexander, in référence 
to the property held by him. 

[2] Furthermore, Mr. Meck is an officer of this court, and, as such, 
subject to the orders of this court, as was held by Mr. Justice Field 
in Ex parte Garland, 71 U. S. 333, 18 E. Ed. 366. 

[3] It was not necessary to wait until the trustée was elected in 
order to bring suit against Mr. Meck, and hâve an order made, for 
it was said in the case of In re Knopf (D. C.) 144 Fed. 245, 10 Am. 
Bankr. Rep. 432: 

"If the court had waited until the détermination of such suit (speaking 
of a suit to be brought by the trustée) the chances are that there would 
hâve been no property lef t." 

I think this doctrine has a spécial application to the case at bar. 
To the same effect is the case of Horner-Gaylord Co. et al. v. Miller 
& Bennett (D. C.) 144 Fed. 295, 17 Am. Bankr. Rep. 257. 

Bearing upon the question of jurisdiction is the case of Coder, 
Trustée, v. Arts, 213 U. S. 223, 29 Sup. Ct. 436, 53 L. Ed. 772, 22 
Am. Bankr. Rep. 1, decided in 1909. Mr. Justice Day in rendering 
the opinion of the court says : 

"It Is contended by the appellee that the case should be dlsmissed for 
want of jurisdiction of the Circuit Court of Appeals, and of this court. 
Questions of the jurisdirtion in bankruptcy, particularly of the appellate 
courts, hâve given rise to numerous and not altogether reeoncilable décisions. 
The bankruptcy act, as originally passed, did not give the bankruptcy courts 
jurisdiction over plenary suits to recover the property alleged to belong to 
the trustée In bankruptcy, except with the consent of the défendant. This 
was the subject of full considération and détermination in Bardes v. First 
National Bank, 178 U. S. 524 [20 Sup. Ct. 1000, 44 L. Ed. 1]75] 4 Am. 
Bankr. Kep. 163. Subséquent décisions of this court construed the act to 
give the bankruptcy courts jurisdiction over controversies concerning the 
propM-ty In possession of the bankruptcy courts. AVhltney v. Wenman 19S 
U. S. 539, 25 Sup. Ct. 778, 49 L. Ed. 1157; Murphy v. John Hoffman Co 
211 U. S. 562, 29 Sup. Ct. 154, 53 L. Ed. 327." 

That Mr. Meck could not object to the jurisdiction of the court, 
I think is established by In re Fogelman (D, C.) 188 Fed. 755, 26 
103 F.— 48 
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Am; Bânkr. Rep. 742,; Babbitt, Trustée, iv. Dûtcher, 216 U. S. 102, 30 
Sup. Ct. 372, 54 L. Ed. 402, 23 Am. Bankr. Rep. 519. An opinion by 
Mr. Chief Justice Fullef of the Suprême Court of the United States 
held that in a case such as the casé at bar, it is not necessary to bring 
a plenary suit, but the bankruptcy court may act summarily, and may 
make an order in a sumraary proceeding without the formality of a 
formai litigation. 

Inasmuch as Benjamin Meck is an officer of this court and as he 
was an agent of Morris Alexander and appeared as attorney for Hers- 
kovitz, and as he, was présent at the hearing before the master and 
engaged in the conduct of the hearing, in my opinion, he is subject to 
the jurisdiction.of this court, and cannot be heard to object to the 
order of the court at which he coraplains at this time. His motion 
will accordingly be overruled, and exceptions granted to him. 

Novy, in ref çrence to the motion pf Jacob Herskovitz> I hâve already 
stated the facts upon which this court obtained the necessary juris- 
diction to rnake the ordef in;So far as he, Herskovitz, was concerned. 
Having consented to the court's jurisdiction, until an order adverse- 
to him was entered, can Herskovitz nOw object to the jurisdiction of 
this court? He has consented to the court's jurisdiction, and by this 
consent and only by this consent has. he given this,. court jurisdiction 
to enter the order of which he complains, as was held by the Suprême 
Court in the, case of Bardes, Trustée, v. First National Bank of 
Hawarden, 178;U. S. 524, 20 Sup. Ct. 1000, 44 U Ed. 1175, 4 Am. 
Bankr. Rep. 163, in which the court says : 

"The district court of the Uuited States can by the proposed défendants 
consent, but nQt otherwise, entertain jurisdiction over ail stiits brought by 
trustées In bankruptcy to set aside fraudaient transfers of property or mon- 
ey made by the bankrupt to thlrd persons before the institution of a pro- 
ceeding in banbruptcy." 

That such matters.,can be tried out in the district cpurt is recog- 
, nized by Collier in his.work, on Bankruptcy (8th Ed.) p. 409, wherein 
'he.says: '■ ' , .' ' . 

"The consent may be shown by auy act; indicating a willingness on the 
part of this défendant, thàthls elaim, or his rights thereuuder, should be ad- 
judicated by the court. If a mortgagee pétitions for the payment of his 
mortgage debt he thereby consent» to the jurisdiction of the court. If the 
défendants do. not object fo the jurisdiction of the court at any stage, of 
the proceedings, it is too late to urge the objection on appeal." 

That consent confers jurisdiction was held in the case of Ryttenberg 
v. Scheffer et àl. (D. C.) 131 Fed. 313, 11 Am. Bankr. Rep. 658; 
Chauncey y;t>yke Bros., 119 Fed. 1, 55 C. C. A. 579, 9 Am. Bankr. 
Rep. 447 ; 'Bryan, as Marshal, v. Bernheimer, 181 U. S. 188, 21 Sup. 
Ct. 557, 45 li. Ed. 814. And, as has been said by Judge Richards of 
the' "Court df 'Appeals for the Sixth Circuit in Re Hutchinson ^'Wil- 
moths 158 Fed. 78, 85 C. C. A. 408, 19 Am. Bankr. Rep. 319: 

"A court of bankruptcy has no jurisdiction of a suit at law or in equity 
brought by a trustée to recover property or to , coUect debts or to set aside 
transfer* of a ptoperty àllegèd to be ffâudiilent, except by tUe consent of the 
i!efendant.-''i .■'■': .>:..; : i 
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[4] Herskovitz daims at this time that the pétition does not state 
a cause of action. Having tried the case on its merits and having 
offered testimony on the pétition and the answer, he cannot now raise 
this objection. In re Blake. 150 Fed. 279, 80 C. C. A. 167, 17 Am. 
Bankr. Rep. 669; Saltonstall v. Russell, 152 U. S. 628, 14 Sup. Ct. 
733, 38 L. Ed. 576; Fisher v. Knight, 61 Fed. 491, 9 C. C. A. 582; 
Folger V. Columbian Insurance Company, 99 Mass. 267, 96 Am. Dec. 
747; In re Steuer (D. C.) 104 Fed. 976, 5 Am. Bankr. Rep. 209. 

It must be borne in mind that thèse summary proceedings were in- 
stituted to préserve the estate of the bankrupt. Herskovitz having 
submitted to the jurisdiction of this court and having proceeded as 
he did, cannot now object to the court's jurisdiction, nor to the suffi- 
ciency of the pétition, and his motion is accordingly overruled. 

Although this bankruptcy proceeding has developed many suspicious 
facts and many serious questions, involving to some extent the pro- 
fessional action of Mr. Meck, still it is not a matter to be considered 
herein, To my mind the sale was f raudulent, and as f uU a hearing 
as possible was had on this phase of the situation, and, af ter this 
order of the court wàs entered, I am not of the opinion that either 
Herskovitz, who was a party to this transaction and who consënted 
to the jiirisdiction of this court, or Mr. Benjamin Meck who was the 
agent of Alexander, can now come into court and object to the grant- 
ing of an order predicated upon a proceeding in which they acquiesced, 
until an order was entered which was adverse to their position, when 
their objections were filed. The bankruptcy act contemplâtes an 
honest find vigilant administration of estâtes. An efficient adminis- 
tration of the bankruptcy law présupposes prompt proceedings to pro- 
tect the creditors, and it seems ill advised for parties involved in ap- 
parently f raudulent transactions to object to the jurisdiction of the 
court at a time when the proceedings of the court develop their con- 
nection with such transactions! 



■ ' In re DONNELLY. 

(District Court, N. D. Ohio, W. D. Febnmry 5, 1912.) 
■ ■ " ^- ' ^ Nô. 1,534. ■ ■ i 

1. BANKBtrPTCY (§ .58*) — "Act of Bankbtjptcy"— Transfer or PROPERTr— 
Intent TO Prefer. 

Octobei" 21, 1902, a warranty deed was made to a bank which was 
intended tp operate as a mortgage, August 7, 1907, thé grantee executed 
a note and mortgage to the bank, which covered bis full Indebtedness 
to it àt that time. The deed eontiriued in possession of the bank, and 
bcfth instruments were withheld from record by agrfeement ot th'e par- 
ties.'' : 'Latér on différences having àrlsen as to the amonnt of the gran- 
tor's: Indebtedness to the bank, ij. was verbally agreed that the. .dfeed 
shoijld be held by it to secure any balance lu its favor. November 24, 
1908, 'at' which time the grantor ^yas ,ins6lVént and wlthin four months 
of the flUng' of a pétition against hlth, the bank eâused the dèfed' to 

■ he rëcorded, and foui- dâys later it was ftgreêd by the parties to tr'ëkt 

*F<w otIlil'iiBàfcè* see satne^opic & S nUmSbkIiJ Deé.-& am. Dlg«. 1907 tadate, & Rep'r ïûdëx»* 
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■ It as' an absolnte conveyance and crédit gtven to the grantor on hla ex- 
Isting obligations to the bank. Durla« ail ot the above itimeq the gran- 
tor remalned In possession of the lands conveyed. Helà, tbat aa the 
deed was "requlred" to be recorded withln the meaning of section 60a, 
Bankr. Act July 1, 1898, c. 541, 30 Stàt 502 (U. S. Comp. St 1901, p. 
3445), as amended by ACt Feb. 5, 1903, c. 4S7, § 13, 32 Stat 799 (U. B. 
Comp. St. Supp. 1909, p. 1314), which provldes that a person ghall be 
deemed to hâve glven a préférence if, being Insolvent, he has wlthin 
four months before the flllng of the pétition made a transfer of any of 
hls property, the efCect of whlch will enable aliy one creditor to obtaln 
a greater percentage of hls debt ttan others of the same class, and that 
the four-month period begins to run f rom the recording of the transfer 
if by law such recording is required, the recording of the deed con- 
stitu,ted an act of bahkruptcy under section 3a (2) of the iact (Act July 
1, 1898, c. 541, 30 Stat. 54G [U. S. Corop. St. 1901, p. 3422]), whlch pro- 
Tides that an act of ;hanlîruptcy shall consist of a person havlng trans- 
f erred, whlle Insolvent, any portion of hls property to one or more of hls 
creditors vvlth iutent to prefer such creditor over hls other creditors. 

[Ed. Note. — For other cases, see liankruptcy, Cent. Dig. §§ 57, 72-79 ; 
Dec. Dig. § 58;» 

For' other définitions, see Words and Phrases, vol. 1, p. 118 ; vol. 8, 
p. 7562.] 

2. BANKRtJPTCt ' (§ 57*)— "Act of Banebuptcx"— Transfbb or Pbopbbtt— 
Intent to, Hixdeb, Dei.at or Defratid. 

jîîe?4, also, that, as the verbal agreement under whlch the deed waa 
belng heïd by the bank on thé day of Us record was Ineffective, the gran- 
tor, by permlttlng it ta rèbialn In the bahk's possession wlth pdwer to 
use It as an effective munlmentof tltle, W'heu in faet It had only the 
naked légal title; was attemptlng a constructlve traud, Oa hls other 
creditors, and that the transaction constltuted an act of bankruptcy un- 
der section 3a (1) of the act (Act July 1, 1898, c. 541, 30 Stat. 546 [U. 
S. Comp. St. 1901, p. 3422]), which provides that an act of bankruptcy 
shall consista '6( a persoh havlng transf erred any part of hls property 
wlth Intent to hlnder, delay, or defraud hls creditors, 

[Ed. Note.— For other cases, see Bankruptcy, Dec. Dig. §57.*] 

In Bankruptcy! On pétition to declaire Michael Donnelly ati invol- 
untary bankrupt. Granted. 
See, also, 188 Fed. 1001. 

Doyle & Lewis, for bankrupf. 

Jason A. Barber, Guy W. Kinney, J, R. Linthicum, and B. F. 
James, for petitioners. 

KILIvITS, District Judge. March 20, 1909, involuntary pétitions 
in bankruptcy were filed against Michael Donnelly, with averments 
sufficient to give this court jurisdiction, alleging as acts of bankruptcy 
that on the 24th of NoVember, 1908, with intent to prefer the Citizens' 
State Banking Company,' one of his creditors, over his other cred- 
itors, and with the further intent and purpose to hinder, delay, and 
defraud his other creditors out of the just payment of their debts, 
he made two transfers of large portions of his property, first, by a 
warranty déed conveying about 420 acres of farm lands in Henry 
county, Ohio,, for the cxpressed considération of $25,000, and by a 
mortgage deed conveying 1,(XX) acres of farm lands in Henry county, 
Ohio, for the expressed considleration of $35,600, said mortgage deed 

•rer otbw «mm m* kuu* topio 4k ( nvmbbb tn S«e. * Am. Dlgs. 1907 to d»t«^ <(B«p'r lBd«s*i 
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being made to J. D. Groll, cashier of said banking company and for 
the benefit of said banking company, and on the 9th day of December, 
1908, with like intent to prefer the banking company and with like 
intent to hinder, delay, and defraud his creditors out of the just pay- 
ment of their debts, he conveyed to said Groll for the said banking 
company, by mortgage deed, with the expressed considération of $15,- 
000, 100 acres of land in Henry comity, Ohio. The défendant an- 
swered, denying the allégations of the pétition and demanding a trial 
by jury. Upon the impaneling of a jury the demand was withdrawn, 
and the case was tried to the court alone. 

On the trial the privilège to examine the alleged bankrupt under 
paragraph "d" of section 3 was demanded in behalf of the petitioning 
creditors, and upon his refusai to submit to an examination, and to 
give testimony as to ail matters tending to establish solvency or in- 
solvency, the burden of establishing solvency was imposed upon him, 
as provided by law. The case of the petitioners, therefore, rested with 
the presumption of insolvency, and, the défendant failing to introduce 
testimony of any kind tending to rebut this presumption, the court is 
forcedi to treat the case as though insolvency on the earliest date laid 
in the pétitions, November 24, 1908, were a fact. At that time Don- 
nelly's aflfairs were very greatly involved with those of the Ohio Ger- 
man Fire Insurance Company, of which corporation he was président, 
and because of his efiforts to assist the insurance company out of its 
financial difiSculties he was a debtor to the Citizens' State Banking 
Company for a very large sum of money, exceeding $100,000, the ex- 
tent of which it was not material for this court to inquire into. Some 
of this indebtedness had existed for a long time. 

The dates given in the pétitions as the dates upon which acts of 
bankruptcy were committed were not the dates of exécution of the 
several conveyances in question, but the dates of recording the same 
by the bank. October 21, 1902, Judge Donnelly became indebted to 
the bank in the sum of $75,000, $66,000 being for a certiiîcate of de- 
posit then delivered to him and $9,000 representing another consid- 
ération. Among other considérations for this indebtedness a deed by 
Donnelly and wife was executed and delivered to the bank, convey- 
ing 420 acres of land, for the expressed considération of $25,000. 
There is no question but what this conveyance was intended by the 
parties to operate as a mortgage rather than as an absolute transfer 
of the title. It was withheld from record by agreement between 
Judge Donnelly and Groll, the cashier of the bank. Soon after this 
transaction, the certificate of deposit was returned, leaving but the 
$9,000 of indebtedness to stand. The deed remained unrecorded in 
the possession of the bank until August 7, 1907, when an adjustment 
of their transactions between Donnelly and the bank was had, and a 
note was made for $35,600, into which and entering into the computa- 
tion of that amount was the balance of $9,000 and its interest re- 
maining unpaid of the considération of the deed of October, 1902^ 
This note indebtedness of $35,600 was secured by the mortgage deed 
referred to above as having been with the warranty deed filed for 
record on November 24, 1908. The warranty deedi in question con- 
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tinued in the possession of the bank, ^nd the mortgage deed just re- 
ferred to was withheld ffom record by verbal agreement betweeh 
the parties. After thç , accomplishment of this transaction, it seems 
to the court apparent thatthe deed of 1902 no longer represented any 
considération, and whatever rights the bank had acquired in the land 
attempted to be conveyed thereby were lost, and it was Judge Donnel- 
ly's right.to hâve his title to the land re-established in himself. 

Some time after August 7, 1907, in an attempt to adjust and secure 
to the bank différences arising through numerous and intricate trans- 
actions, it was agreed between Judge Donnelly and Groll for the bank 
that thi$ deed should be held by the bank to secure it for whatever 
balances an auditing of thèse matters should discover to be in favor 
of the bank. The deedi continued in the possession of the bank to 
effect the last-named purpose until some time in September, 1908, 
when .a discussion was had between Groll, the cashier, and Donnelly, 
as to thç advisability of recording it, Judge Donnelly informing the; 
cashier that it was in his opinion as good without record as with, but 
telling Mr. Groll that the latter could^ record it if he insisted upon it, 
but he (Donnelly) WQuld rather hâve Mr. Groll wait. It was re- 
cordedby Mr. Groll on the date above given through the suggestion 
of the §tate Bank Examiner. The mortgage deed for the thousand 
acres of land to secure, tlie $35,600 note was held ofï record under 
sttbstantially the same conditions and recorded for the same rea- 
sons. , ■ , ■:■ 

Judge Donnelly during thèse transactions had made another note to 
the bank for more than $100,000, and on the 28th day of No- 
vember, 1908, a verbal agreement was made between him and Groll, 
for the bank, that the (Jeed of 1902 should thereafter be treated as a 
deed i^bsplute, and , that, , the land conveyed by it should ,be considered 
as pf the value of $40,000, and that; crédit of that arnpunt should be 
given^tp, Judge Donnelly on his existing obligations to-the bank. July: 
27,. i905>i Judge Donnelly gaye to the bank a note ; for $15,000 and a. 
mortgage. deed to secur.e, the same on 100 acres of landl, the mortgage. 
being.withheld from' the records ûnder circumstances similar to those 
recited afipve touching the other çonveyances until the 9th of De- 
cember, 1908. During, ^)1 of thèse, transactions, and continuing to. 
the présent time, Judge. Donnelly was perniitted to remain in possès- 
siop pf. ail the land described in. thèse several çonveyances and to en- 
joy tjie us^ifruct thereof, saye that, for the.season pf 1911, on applica- 
tipii of jcreditors, by order of the court, ii? lieu of the appointment of 
a r(ec,çijrer,,.he secured by bondi the amount agreed upon to represent 
the ajet ..iisie of thèse properties foT the farming season of that year. 
; [,1]', în;the,case.of Ragan v. Donovan (D. C.) 189 Fed^ 138, involv- 
ing itransaptions to which the same The Citizens' State Bapking Com- 
pany, was a parfcy, thisifiourt held that the record of a deed is "re- 
quired"..within' the , provisions, of.,spctipn; 60a pf the bankruptcy act,. 
prpviding^hat a person shaij be dçemed to hâve given a préférence if, 
Seing., insolvent, he hasr .i^vithin four ..ijionths. before the,;^ling of the 
pétition made a transfei; of.his p,roperty, and that th^,period of four 
mpnths ijiyithin whiçh.a petitioç^. may befiled alleging.tjie, transfer as 
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an act of bankruptcy, if with the intent reprehended by the statute, 
begins to run f rom the recording of the transfer. We hâve no reason 
to doubt the correctness of the holding in that case and of the 
full appHcation of the law as therein Stated, if correct, to the situa- 
tion hère, providing the circumstances involved in this case as to ei- 
ther one of thèse transfers corne within the characterization of sec- 
tion 3a (1) and (2) of the bankruptcv act (Act July 1, 1898, c. 541, 
30 Stat. 546 [U. S. Comp. St. 1901, p. 3422]). It is settled that sec- 
tion 3a and section 60, as amended by the act of 1903 (Act Feb. 5, 
1903, c. 487, § 13, 32 Stat. 799 [U. S. Comp. St. Supp. 1909, p. 1314]). 
are to be construed in harmony. We need cite no other authority 
than Loeser v. Savings Bank & Trust Co., 148 Fed. 975, 78 C. C. A. 
597, 18 L. R. A. (N. S.) 1233, a deci.sion of our own Circuit Court of 
Appeals. 

As far as the application to this case is concerned of the statement 
of the law which we attempted in Ragan v. Donovan, the distinction 
between that case and this arising upon the fact that in the former 
case the bankrupt was insolvent at the time the transfers were ex- 
ecuted, whereas, in this case, the establishment of insolvency does not 
antedate the filing of the transfers for record, is of no conséquence. 
The Ragan-Donovan Case was an action by a trustée, in which it 
was necessary to establish, not only the attempt of the bankrupt to 
prefer the banking company, but the fact that the banking company 
in receiving the transfers knew of the purpose of its insolvent debtor 
to prefer it, whereas hère it is only necessary for the petitioning cred- 
itors to establish by the requisite degree of proof the intent of the 
alleged bankrupt to prefer. This distinction also avoids much of the 
authority which the case of In re Sayed (D. C.) 185 Fed. 962, would 
otherwise hâve. 

It is sufficient for the décision of this case to consider only the 
facts concerning the deed of 1902, recorded November 24, 19Ô8, or 
within four months of the filing of the pétitions in bankruptcy. Noth- 
ing in the case can relieve Judge Donnelly of responsibility for the 
recording. The act was the fruit of an arrangement, to which he was 
a party, which permitted it to be done when Groll, for the bank, 
deemed it necessary for the better protection of the bank as a créd- 
iter, and the fact, therefore, has the effect of an affirmative action 
on the part of Judge Donnelly himself . Up to this time the partic- 
ular indebtedness against which the deed, by the verbal arrangement 
referred to, was being held as security, was not in amount commen- 
surate with the conceded value of the property involved. It is the 
necessary inference from Mr. Groll's testimony that this instrument 
during the intervening time from the entering into of that verbal ar- 
rangement some time in August, 1907, until the deed was recorded, 
stood for considérations varying in amount and character as the nu- 
merous transactions between Judge Donnelly and in behalf of the 
insurance company and the bank varied in amount and character. 

The verbal arrangement referred to considered, first, certain items 
on the insurance company's passbook as crédits against the bank for 
collections on mortgages which really belonged to the bank and de- 
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livered to Judge Donhelly for the insurance company against the note 
of August 7, 1907, to the amount of $19,000. How the indebtedness 
varied above or below that amount against which this instrument was 
being held as security the testimony does not disclose, but it appears 
that four days after the recording, when again the manner in which 
the bank attempted to hold a claim under this instrument was changed, 
and when for the purpose of fixing a crédit on Judge Donnelly's 
$105,000 obligation the property described in the deed was valued at 
$40,000, the indebtedness Still subsisting against which the deed was 
being held as security under the first verbal agreement subséquent to 
August, 1907, was only $13^820.84, in conséquence whereof Judge Don- 
nelly on November 28, 1908, because of this deed, received a crédit 
on his $105,000 obligation of $26,179.16, making up the agreed price 
of $40,000. 

This situation we feel certain warrants the court in holding that 
the resuit of the attempt toconsummate title in the bank to the prop- 
erty in question by the recording of November 24, 1908, was to efïect 
a payment in full of ail that particular indebtedness of Judge Donnelly 
to the bank against which this deed was being héld prior to the new 
arrangement on the 28th of November, 1908. At any rate, only four 
days after the recording of the deed, the bank, through Groll, made 
a verbal agreement with Judge Donnelly whereby this deedi as an 
absolute conveyance to the bank should operate to extinguish dollar 
for dollar ail the indebtedness against which it had theretofore been 
held as security, and leave a surplus of considerably more than half 
the agreed value of the property to be applied on another indebtedness. 

The efïect, then, if this deed) is allowed to work a conveyance to 
the bank, is to pay in full to his creditor one item of the indebtedness 
of an insolvent, and thus be a clear préférence within the description 
of section 60a of the bankruptcy act, for it would be a case of one 
creditor, as to this item of debt, getting a full, and hence a greater, 
percentage of his debt than was possible to other creditors of the 
bank's class, such as the petitioning creditors; for, Judge Donnelly 
being insolvent, they could not hope for a like full percentage. 

Assuming that this court's reasoning in Ragan v. Donovan, supra, 
upon the authorities therein cited is correct, and, as we feel com- 
pelled to do, reading section 60a in connection with section 3a2, the 
conclusion just reached détermines the issue, and requires an adju- 
dication of bankruptcy against the respondent. 

[2] But there is another light in which the transaction on No- 
vember 24, 1908, may be regarded, touching this deed, which seems 
to avoid the necessity of using the support of Ragan v. Donovan to 
a like détermination of the issue. No one will insist that the verbal 
agreement undter which this deed was being held by the bank on the 
day of its record was effective to extinguish the équitable interest 
of Judge Donnelly which he then had as against the bank in the real 
estate described in the instrument, such équitable interest being, in 
fact, the whole value of the property. The deed had long since 
served its office. It then effected nothing but to clothe the bank with 
the naked légal title. The whole interest was equitably in Judge 
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Donnelly, an interest which could not be extinguished by any jugglery 
of words orally uttered. Section 8620, General Code of Ohio, un- 
mistakably made the verbal agreement of no eiïect for any purpose. 
Judge Donnelly himself, under that statute, could hâve avoided it. 
However, he entered into a continuing arrangement, not only that 
the instrument might serve this new purpose, but that it might be 
made more effective in the effort to delude his creditors by recording 
at any time at the option of his grantee. As we observed above, the 
situation continued his affirmative agency in the matter until the 
consummation contemplated as possible by the agreement, which the 
recording involved, and charged him with responsibility for completed 
action on the date of that fact. To attempt to make this deed effective 
for a purpose to which it could not be in law applied as against ex- 
isting creditors of the grantor, such as thèse petitioning creditors 
then were, and to permit it to remain in the hands of the bank sub- 
ject to the power of the bank to use it as if it were an effective muni- 
ment of title through its formai recording and as if Judge Donnelly 
had been legally divested of ownership of the property therein de- 
scribedl was, it seems, very clearly, to attempt at least a constructive 
fraud upon his other creditors. Believing that his responsibility 
therefor should be charged as of the consummation of the agree- 
ment on the date of the recording, and imputing to him thereby an 
intent to effect just what such a cloud on his title would effect, at least, 
a hindrance or delay to his creditors through their représentative, the 
potential trustée in bankruptcy, in the réduction of this item of prop- 
erty to possession that it might become available for distribution, which, 
we think, is a reasonable inference, we feel justified in holding this 
to be an act of bankruptcy within the purview of section 3al and as 
having been committed within four months prior to the filing of the 
pétition. 

So considering the transactions with référence to the warranty deed, 
and finding in them the commission of an act of bankruptcy within 
four months prior to the filing of the pétitions, it is unnecessary to 
consider the transactions with référence to the mortgage deeds relied 
upon by the petitioning creditors, except to observe that, at any rate, 
each of them comes under the rule of Ragan v. Donovan, supra, where- 
f ore, if that décision is right, each as a préférence relates for date to 
the day of filing for record. Each would, therefore, be an act of bank- 
ruptcy. 

A decree will be entered adjudging the respondient, Michael Don- 
nelly, a bankrupt, with exceptions to the respondent. An ordier will 
also be entered referring this case fo Fordyce Belford, Esq., référée 
in bankruptcy for Lucas county, Ohio. 
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:, CARPBNTER V. KAENOW et al. 

(District Court, D. Massachusetts. December 26, 1911.) 

1. BANKRtiPiCT (§ 179*)— "Sale is Buisk." 

Where Personal property, part . of a bankrupt's stock, was sold to 
défendant at three différent times shortly before bankruptcy, the goods 
beirig léss than the bankrupt's éntire stock in trade, the sale was not a 
"sale Mi» bulk" within Laws Mass. 190.3, c. 415, regulating sales in bulk. 

[Ed. Note.— For other cases, see Bankruptcy, Dec. Dig. § 179.*] 

2. Bankbuêtcy (I 303*) — Personal Peopekty— Fbaudulent Transfeb. 

Evidence held to require a flndlng that a sale of a large part of the 
bankrupt's stock in trade to détendant abortly before bankruptcy in- 
terrened, and not niades in the usual course of business, was not for 
full value as claltfied, but %vas made with a fraudulent intent to hinder, 
delay, and defraud the bankrupt's credltors in which défendant par- 
ticipated. 

[Ed. Note. — For other caseé, . see Bankruptcy, Dec. Dig. § 303.*] 

In Equity. Bill by Edward N. Carpenter, as Trustée in Bankruptcy 
of S. Williams & Brother, against Naaman Karnow and others, to 
recover certain personal property alleged to hâve been transferred by 
the bankrupt-in fraud of creditors. Decree for complainant. 

Léon R. Eyges and Eyges, Wyner & Freedman, for complainant, 
Jacobs & Jacobs, for respondent. 

DODGE, District Jiidge. This bill in equity is brought by the 
trustée in bankruptcy of the firm of S. Williams & Brc, who were 
adjudged' bankrupt in this court May 31, 1910, under a creditors' 
pétition filed May 9, 1910. It allèges that the bankrupt made cer- 
tain transfers of property to the défendants on or about April 27 and 
April 29, 1910, with intent to hinder, delay, and defraud their cred- 
itors. It asks that the défendants be ordered to deliver the property 
so conveycd to the trustée, or to account for and turn over to hint 
ail sales made by them of said property and ail profits realized there^ 
from. It also asks for an injunction, which has been issued, restrain- 
ing the défendants from disposing of the property until further or- 
ders by the court. 

The bankrupt firm wasicomposed of Samuel Williams, Henry Wil- 
liams, and Louis Kramer. They did business at 77 Bedford street, 
Boston; ',> Their bankruptcy schedules, filed June 20,' 1910, in this 
court, ! describes them as engaged in the business of wholesale dry 
goods and novèlties. Schedule A sets fdrth firm liabilities to thé 
amount in ail of $13,690.21 and firm assets to the ainount of $2,- 
259.98. No individual liabilities are scheduled, and the amount of 
individual assets is inconsiderable. Of the firm assets the principal 
item scheduled is "stock in trade in business of wholesale men's 
furnishings at 77 Bedford street of the value of $1,335." The other 
items are : Debts due on open account, $845 ; fixtures, $75 ; cash on 
hand, $4.40. 

•For other cases see same topic & § numbeb lu Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe* 
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The défendants Naaman and Abraham I. Karnow do not dispute 
•that there were transfers of merchandise from the bankrupts' stock 
in trade to them between April 27, 1910, and the filing of the cred- 
itors' pétition against the bankrupts on May 9, 1910. But they al- 
lège and contend that the merchandise so transferred was bought by 
them from the bankrupts in good faith, in the ordinary course of 
trade, for a présent fair considération, without knowledge or reason 
to know on their part that the bankrupts were insolvent, or were 
contemplating bankruptcy, or were intending any fraud upon their 
■creditors ; also, that the merchandise so bought was paid for in f ull, 
in part by cash and in part by checks and notes since paid by them. 

Upon the évidence before me at the hearing I find the foUowing 
f acts : 

1. The défendants at the time Williams' firm went into bankruptcy 
as above, and for some years before, carried on business at 76 Chaun- 
cy Street, Boston. They dealt as jobbers in gloves, hosiery, men's 
furnishings, and dry goods. Chauncy and Bedford streets intersect, 
and the défendants' place of business was not far from that of the 
bankrupts, around the corner. There had been occasional purchases 
of goods by the défendants from the bankrupts before the transac- 
tions hère in question. Thèse, however, had been of comparatively 
small amount. In the year 1909 they aggregated about $200. Sam- 
uel Williams and Naaman Karnow had been acquaintances for sev- 
eral years and were on visiting terms. 

2. There was a fire in the bankrupts' place of business in February, 
1910, which, as they claim, destroyed a considérable quantity of their 
goods. It interrupted their business, which was not resumed until 
about April 1, 1910. There was an arbitration to settle the amount 
of the fire loss due fi-om their insurers. They sold after the fire a 
considérable quantity of their remaining goods to the Raymond Syn- 
dicate. Of thèse facts the défendants had knowledge. They knew 
also that the bankrupts not infrequently "swopped checks" with other 
concerns. On several différent occasions within a month prior to the 
transactions hère in question they had themselves swopped checks 
with the bankrupt firm for its accommodation. 

3. On May 4, 1910, in a suit brought in the state courts against 
the bankrupts, the stock in trade in their store was attached and a 
keeper put in charge of it. On May 5th the sheriff removed and 
stored a part of the goods to hold them under the attachment. On 
Saturday, May 7th, the bankrupts executed a gênerai assignment of 
ail their property for the benefit of their creditors ; the property be- 
ing therein described as "ail stock in trade and fixtures located at 
17 Bedford street in the city of Boston." This assignment was drawn 
by and made under the advice of the same attorneys who represent 
the défendants in this suit. Also on Saturday, May 7th, the same at- 
torneys had another member of the bar prépare a creditors' pétition 
against the bankrupts whereon they were adjudged bankrupt May 
31, 1910, as has been stated, and had the petitioning creditors swear 
to it before him. They gave him the names of the first two petition- 
ing creditors, told him how to find the third, and instructed him re- 
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gardihg; the allégations charging acts of bankruptcy to be made in 
the pétition. His name àlone appeared on the pétition as represent- 
ing the creditors, and he filed the pétition in court. As drawn on 
May 7th, the only act of bankruptcy charged was a transfer on or 
about April Ist of property net specified, to creditors not named, 
with intent to prefer them. This being regarded as unsatisfactory 
at the clerk's office, a further allégation charging the gênerai assign- 
ment made May 7th as an act of bankruptcy was inserted before the 
pétition was filed on the morning of Monday, May 9th. 

4. At the time of the transfers of merchandise from the bank- 
rupts to the défendants which are hère in question, the bankrupts 
were heavily insolvent and knew themselves >o be so insolvent. 

5. The transfers in question were made durnig the week preced- 
ing the attachment of their stock in trade on May 4th. It is not dis- 
puted that they included the following: 

153 dozen shirts, 
1,894 " handkerchiefs, 
1,483 pièces of ribbon, 

40 dozen men's shirts and drawers, 



97 




ladies vests and pants. 


160 




hose. 


179 




men's hose, 


54 




ladies' hose, 


59 




boys' trunks, 


1 


case 


of combs, 



and several smaller quantities of articles sîmilar in character. 

6. Samuel Williams, on behalf of the bankrupts, and Naaman Kar- 
now, on behalf of the défendants, testified that the défendants, rep- 
resented by Karnow, bought of the bankrupts ail the goods in ques- 
tion, not ail at once, but at various times on April 27, April 29, and 
May 3, 1910. Five bills were produced, purporting to cover ail the 
goods thus transferred and to set forth the priées at which the vari- 
ous articles had been sold. Thèse bills, according to the witnesses 
above named, had been successively rendered for separate purchases, 
successively agreed on by the parties. The first two bills, both dated 
April 27, 1910, were for shirts — one bill for 1 dozen at $3.10, the 
other for 152 dozen at $3.50, amounting to $532. The next bill, 
dated April 29, 1910, was for 1,010 dozen handkerchiefs, in ail, at 
various priées, amounting to $226.15 ; and 160 dozen hose at priées 
amounting to $82. The two remaining bills bore date May 3, 1910. 
One was for 637 pièces of ribbon, in ail, at various priées amounting 
to $270.08. The other included ail the remaining articles transferred. 
The priées specified in it amounted in ail to $1,004.99. In it were 
included 346 other pièces of ribbon at priées aggrçgating $34.60; 
884 dozen other handkerchiefs at priées aggregating $117.82. Some 
of the other quantities and priées specified in it were : 40 dozen 
men's shirts and drawers, $110; 97 dozen ladies' vests and pants, 
$184.30;' 179 dozen men's hose (3 lots), $136.35; 1 case of combs, 
$87.07. 
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7. The toltal amount of ail five bills was $2,118.32. Each was on 
a printed bill head of the bankrupt firm. Each bore the words "Rec. 
Paid S. W. & Bros.," being the bankrupts' receipt according to the 
testimony. My finding in paragraph 5 above as to the quantities of 
the varions goods transferred is based on the bills referred to, and 
the fact that in this respect the testimony relating to them was not 
disputed. The bills are exhibits in the case and may be referred to 
in connection herewith. 

8. The goods thiis transferred did not constitute the bankrupts' en- 
tire stock in trade. Other goods were in their store at the time of 
the attachment on May 4th, above referred to. They did constitute, 
however, the greater portion of the bankrupts' stock in trade in the 
store April 24th to May 3d both in quantity and in value. 

9. The goods transferred were for the most part goods of a kind 
in which the défendants had not been accustomed to deal and of a 
kind which they had not been accustomed to buy from the bankrupts. 
The total amount was far larger than that of any previous purchase 
made by them from the bankrupts. Except the bill for 1 dozen shirts 
dated May 27th, each bill was larger in amount than the amount of 
any single purchase shown to bave been previously made by the de- 
fendants from the bankrupts. 

10. Ail the goods referred to were delivered to the défendants be- 
fore the attachment on May 4th, some of them being sent in the 
original cases or packages wherein they had come to the bankrupts. 

[1] 11. If, as the plaintiff contends, this was a "sale in bulk," the 
requirements of the Mass. Statute, Acts 1903, c. 415, were not ob- 
served, and the sale is void for that reason. In my opinion the évi- 
dence does not warrant the finding that it was a "sale in bulk" within 
the meaning of the statute referred to, even if it be assumed that 
there was one agreement for the transfer of ail the goods. I fmd no 
case in which the sale of less than an entire stock in trade bas been 
so regarded. 

[2] 12. The transfer was, however, outside the usual course of 
the bankrupts' business, the défendants knew it to be so, and this 
knowledge, together with their knowledge above referred to regard- 
ing the bankrupts' récent expériences and doings, was sufficient to 
charge them with such knowledge of the bankrupts' financial condi- 
tion as inquiry made with the diligence which reasonable prudence 
required under the circumstances would bave given them. According 
to their own account, they made no such inquiry. Not having made 
it, their testimony that they believed the bankrupts solvent cannot avail 
them. The transaction was thus one which must be held fraudulent 
as to creditors unless its good faith is established by évidence suffi- 
ciently strong to overcome the contrary presumption. 

13. Proof that the défendants paid full value for the goods at 
the time, as they claim to hâve donc, might be sufficient for the pur- 
pose. A receipt produced in évidence was said by the witnesses 
above mentioned to hâve been given at the time. It is dated May 4, 
1911, and purports to be for $2,118.32 "in notes, cash and checks, in 
full payment to date." The testimony of the same witnesses was 
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that. four riotes of the bahkrupt fiftii, ail dated May 4th, each for 
$200 payable to the bankrupts' order' in one, two, thrfeé, and four 
months, pespectiveiy, were given in payment, and that four checks 
of the bankrupt firm were also gîven, three dated Ajpril 27th, for 
$300, $200, and $125, respectively ; also one dated April 29th, for 
$150. Notes and checks amounted to $1,575. $543 môrè was paid 
in cash, according to the same testimony, making $2,118 in ail. If 
the purchases were really made separately and successive bills ren- 
dered for each, it seems dear, since the notes, checks, and cash, said 
to hâve been taken in payment as above, in no way Correspond with 
the separate amounts of the bills, that there must hâve been only 
one settlement upon ail five bills, and that made af ter the last pur- 
chase. Notes and checks claimed to be those taken in payment were 
produced at the hearing, but to show that $543, in addition to their 
total amount, was really paid in cash, there is only the testimony of 
the two witnesses above mentioned, with little to confirm that testi- 
mony rin the other circumstances which appear. Books were pro- 
duced» said to be the books kept by the respective concerns. On the 
bankrupts' journal, page 456, the two bills dated April 27th appear 
separately, among- sales to other persons of that date, as sales to the 
défendants. On page 457 appears the bill dated April 29th for $308.- 
15. Following page 458, whereon ail the transactions entered appear 
as of April 29th, four pages are missing from the book, and there is 
évidence that the défendants ordered them torn out. Page 463 f ol- 
lows page 458 as the book stands, showing transactions of April 29th, 
30th, May 2d, and 3d. Page 464 is the last page having dated en- 
tries, ail the entries on it are under May 3d, and the two bills of 
$1,004.99 and $270.08 are the last dated entries in the book. There 
is évidence that they were written into the book under the défend- 
ants' orders, not on May 3d but on some other date not identified. 
On the bankrupts' ledger, page 59, the total amounts of the five bills 
appear as the last five items on each side of the account; each be- 
ing balanced by an opposite entry on the same line by the same 
amount entered as "cash." Tuming to the défendants' îaooks, their 
cashbook has an entry under May 4, 1910, of $2,118.32 as paid tlie 
bankrupts. On their ledger account with the bankrupts (page 66) 
no items later in date than April 14th appear. There are no entries 
on the books of either concern which aflford in themselves any sup- 
port to the daim that the notes, checks, and cash testified to were 
given or received in due course of business in payment for thèse 
goods. 

14. Gf the absence from the bankrupts' journal of the four miss- 
ing pages referred to, there was no satisfactory explanation ; indeed, 
there was hardly any attempt to explain it. As the entries which 
would be expected to appear on those pages would be the records 
of their idoings on April 29th-May 3d, the days during which the 
greater part of the goods are claimed to hâve been sold, including 
the last day on which they did any business, there is strong reason 
to believe that there has been intentional concéalment or altération 
of the records originally made for that day, or else that, as it stands, 
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the entire record is fictitious. This, with the further fact that the 
books fail to support the account given of the particular manner in 
which payment for the goods is claimed to hâve been made, prevents 
me from accepting the testimony of the witnesses referred to as suffi- 
cient proof, under the circumstances, that a présent fair considéra- 
tion was really paid by the défendants for the goods. Upon the 
unsupported testimony of thèse witnesses, having heard them testify 
in person, I am unable to place sufficient reHance for the purpose. 
They did not impress me as entirely truthful. Their resort to failure 
of recollection when inconvénient questions were put was so fréquent, 
and the instances of statements elsewhere made by them inconsistent 
with their statements before me were so numerous, as to confirm this 
opinion of their reliability. I find myself unable to believe that the 
défendants really paid the bankrupts $543 in cash, as claimed. If 
not, the défendants got the goods for considerably less than their 
value, even if they really gave the notes and checks testified to, and 
paid thèse in due course. 

15. As found in paragraph 3, the bankrupts voluntarily committed 
an act of bankruptcy on May 7th, and the involuntary pétition filed 
against them on May 9th, though nominally an involuntary pétition 
founded on that act of bankruptcy, must be regarded as brought on 
their behalf. The circumstances afford no little reason to believe that 
the défendants must hâve known that the bankrupts were preparing 
for and taking this course. It appeared that after the bankruptcy 
the wife of one bankrupt continued the same business, at the same 
place, as the "Williams Dry Goods Company," though this was only 
a name; there being in fact no such corporation. It further ap- 
peared that the défendants began at once to sell the goods hère in 
question to her, in comparatively small quantities at a time, that thèse 
sales were under agreement with her that they should share the profits 
with her, and that such sales continued under this agreement until 
the injunction in this suit was issued. Some, at least, of the sales 
thus made were before the maturity o£ the défendants' notes said to 
hâve been given the bankrupts in payment for this property. 

My décision, in view of ail the facts found as above, must be that 
the property in question was transferred with the intent and purpose 
on the bankrupts' part to hinder, delay, and defraud their creditors; 
that the défendants are not only chargeable with knowledge of the 
bankrupts', insolvent condition, but had actual knowledge of the 
bankrupts' fràudulent intent and participated in it ; that the défend- 
ants canpot be regarded as purchasers in good faith and for a présent 
fair considération; and that the transfer to them is null and void as 
against the trustée in bankruptcy, who seeks to avoid it by this suit. 
A decrçç giviiig him the relief sought by his bill may be accordingly 
entered. i , 
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^ ULLRICH T. NEW ÏORK, N. H. & H. R. CO. 
(District Court, S. D.,New ïork. Pebruary 17,, 1012.) 

1. Removal of Causes (§'. â*)^EMPL'0XEa's Liabiliiy Act— CoNsifetrCTiow. 

Bmployer's IJabiHty Aet (Act Congi Aprll 5, 1910, c. 143, 36 Stat. 291) 
i 6, provides ttiat aïi action may be braught for injuries to, or death of, 
employés withln ".u<5b:act in a Circuit Court of the United States in 
the district of the résidence of tlie défendant, or in wbicti tbe cause of 
action arose, or in wblch the défendant shall be doing business at the 
time df comnienclng the action, but that the jurisdiction of the courts 
of the United States shall be concurrent with those of the several states, 
and no case arising underthe act and brought in any stftte court of com- 
pétent Jurisdiction shall be removed to any court of the United States. 
Hold that, wliere an action under such stàtute is brought in à state court, 
it Is not removable in spite of the diversity of citlzenship of thie parties. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 4, ■ 5 ; 
Dec. Dig. § 3.*] 

2. Reaioval of Causes (| 3*) — Emploter's Liabiliiy Act — Otheb Causes of 

Action. 

Wbere the facts pleaded in the complaint in an action for death of 
a servant showed a cause .of action imder Employer's Liability Act (Act 
Coug. April 5, 1910, c. 143, 36 Stat. 291) § 6. and also a cause of action 
under Labor Law N. Y. (Consol. Laws 1900, c. 31) §200 et seq., and a 
cause of action at coinihon law, it was nevertheless a "cause arising" 
under the employer's liabllity act, and, having been brought in tlie state 
court, was not removable as provided by Employer's Liability Act, § 6, 
nolwithstandlng the; existence of diversity of citlzenship, and the fact 
that, if it had stated a cause of action àt common law or luider the New 
ïorlî statute, it would have been removable. 

[Ed. Note.— For other cases, see Removal of Causes, Cent. Dig. §§ 4, 5; 
Dec. Dig. § 3.'»] 

At Law. Action by Elizabeth A. Ullrich, as administratrix of the 
goods, chattels, and crédits of John F. Ullrich, against the New 
York, New Haven & Hartford Railroad Company. On motion to 
remand. Granted. 

The above-entitled action was corhmenced on the 5th day of Jan- 
uary, 1912, by a summôns and complaint in the Suprême Court of 
the state of New York, for the courity bl Westchester. On pétition 
of the défendant itwaâ removed to this court on January 25, 1912. 
The défendant thereafter filed an answer on the 25th day of January, 
1912. The plaintiff now nioves for remand of the case, on the ground 
that under section 6 of the United States employer's liability act, 
passe<l April S, 1910 (36 Stat. 291, i. 143), the case should nbt have 
been removed. That section is as follows : 

"Under this aet an action may be brought in a Circuit Court of the United 
States, in the district of the résidence of the défendant, or in whieh the 
cause of action arose, or in which the défendant shall be doing business at 
the tlme of commencing such action. The .îurisdictlon of the courts of the 
United States under this act shall be concurrent with that of the courts of 
the several states, and no case arising under this act and brought in any 
state court of compétent jurisdiction shall be removed to any court of the 
United States." 

*For other cases see same toplc & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indeie» 



ULLKICH V. NEW YORK, N. H. * H. R. CO. 769 

The complaint or déclaration of the plaintiff is as follows : 

"The plaintiff, complalning of the défendant, allèges: 

"(1) That at ail the tlmes hereinafter mentioned the défendant was, and 
ît now is, a foreign Connectlcut state corporation, and as such opérâtes, owns, 
and malntains a railroad in New York and Westchester counties, and in the 
yards known as the 'Westchester Yards,' and on October 20, 1911, plaintiff's 
intestate, John F. UUrich, was injured while in defendant's employ, whlle 
said défendant and said intestate were then and there engagea in Interstate 
commerce between the différent states of the United States, and intestate 
was run over by defendant's train, which was then and there carrying and 
transporting Interstate commerce, and the employés worklng in connection 
therewlth were engaged In Interstate commerce ; and thereafter and on or 
about December 29, 1911, this plaintiff was appointed adminlstratrix of the 
goods, chattels, and crédits of the said John F. Cllrich, deceased, by the sur- 
rogate of the county of Westchester, New York, in which said county the 
said deceased resided at the time of his death; and thereafter and on or 
about January 2, 1912, plaintiff caused to be served upon the défendant a 
notice, settlng forth the time, place, and cause of plaintiff's intestate said in- 
jury and death while in defendant's employ on October 20, 1911. 

"(2) That on October 20, 1911, while the plaintiff's intestate was in de- 
fendant's employ as a brakeman in defendant's Westchester Yards, New 
York, he was struck and run over by defendant's freight train and sustalned 
injuries which caused his death, and this was caused by the négligent man- 
ner in which the defendant's employés having the then control of the en- 
gînes, cars, and signais at said point eonducted themselves in the management 
of said cars, engines, and signais, and was also caused by the négligence 
of the defendant's offlcers, servants, and employés, and was also caused by 
defeets in defendant's ways, works, machinery, appliances, plant, cars, en- 
gines. tracks, roadbed. and signais at said place, and by the defendant's 
neglect in falling to formulate, promulgate, and enforce proper rules and 
régulations for the safety of the intestate and his coemployés, in that de- 
fendant eonducted its work by unsafe and dangerous methods, and did hâve 
an Improper signal System, and eonducted its work by insufficient signais, ma- 
terial, and men-, in that défendant, charged with superlntendence, control, 
and command over the plaintiff's intestate and his coemployés, uegligently 
and carelessly eonducted itself in and in connection with said acts, control, 
and command, as a resuit of ail of which, plaintiff's intestate was struck 
and run over by said train, and sustalned injuries which caused his death, 
ail being caused without any négligence on the part of the plaintiff's Intes- 
tate in any wise contrlbuting thereto. 

"(3) That said deceased left hlm survlving, as his heirs at law and next 
of kin, this plaintiff, his widow, Frederick, .Tohn, William, and Ferdinand, 
his sons, ail of whom hâve been damaged by his death In the sum of flfty 
thousand dollars ($50,000). 

"Wherefore plaintiff demanda judgment against the défendant for the sum 
of flfty thousand dollars (.$50,000), and the costs and dlsbursements of this 
action." 

Thomas J. O'Neill, for plaintiff. 
Nath. S. Corwin, for défendant. 

HAND, District Judge (after stating the facts as above). [1] 
The first point is whether the act of April 5, 1910, meant to prohibit 
removal, in spite of the fact that the défendant was a citizen of a 
différent state from the plaintiff. I think it did, though the matter 
is not perfectly clear. The language of the act is : 

"No case arlsing under this act and brought in any state court of compé- 
tent jurisdictlon shall be removed." 

193 F.— 49 
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One would hâve rather expectedl the words to be substantially : 

"The défendant shall not be entltled to remove because the plalntlfif relies 
upon any rlghts ereated hereby" 

— if Congress meant removal to be still possible in such cases, when 
there was diversity of citizeiiship. That would bave prevented the re- 
moval merély by virtue of the fact that the suit arose under a law of 
the United States— Judiciary Code (Act March 3, 1911, c. 231) § 28, 36 
Stat. 1094 — ^but would still hâve allowed a nonresident défendant to re- 
move. The words used prohibit absolutely any removal when the 
"case" is of a given kind, and ïf the intent had been less absolute than 
the language, I think Congress would hâve adopted the prohibition to 
the scheme of removal as it bas long existed under the earlier f orms of 
the présent section 28 of the Judiciary Code. It was well known that 
that action set forth the various grounds of removal, and if the intent 
was to prohibit removal only for one of those grounds, I should hâve 
looked for some use of its language, or at least oi the classification 
there contained. As matter of mère statutory interprétation, I think 
the plaintiff is right. 

Again, consider the actual subject-matter of the section. The em- 
ployer's liability act aflfects interstate railroads exclusively, andl such 
railroads are commonly organized in only one state. As now organ- 
ized, such interstate railroads usually operate in a number of other 
States than those in which they are organized. It is hardly likely 
that Congress meant so absolute a prohibition to apply only in the 
State of the railroad's organization. The apparent purpose at least 
of the act was to prevent the défendant f rom invoking a fédéral court's 
construction of the plaintiff's right, though it was ereated by a fédéral 
law. The plaintifif was to hâve the choice, not the défendant, as to 
whether the national tribunal should interpret the niational will. That 
purpose would be in fact substantially dtefeated in most of the cases 
to which it applied, if the défendant could remove for diversity of 
citizenship. It is theoretically possible that Congress might hâve 
thought that state tribunals would fairly administer a fédéral right, 
but rtiight be nioved by local bias against a nonresident, and that would 
hâve some force if the whole history of our législation had not coupled 
both grounds of removal together, but from the Constitution itself 
it bas donc so, andl it, therefore, is remote from our légal traditions 
to impute such a distinction to Congress. Of course, the whole ex- ■ 
istence of inferior fédéral courts rests solely upon the possibility that 
state courts may not be impartial, and while such possible partiality 
might be sectional, without being antinational, to import such a dis- 
tinction is unhistorical. Congress, in depriving railroads of the right 
to invoke the National courts, did not, therefore, I believe, entertain 
the distinction that, while the state courts might do them full justice 
when they were organized within the state, they would not do them 
justice when they were not. The state in which a railroad is organized 
has no such différent sentiments towards it on that account as would 
make such a distinction hâve any but a fictitious bearing upon the 
question. I think, therefore, that the section includes a case of di- 
versity of citizenship. , 
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[2] The second point is whether the "case arises" under the em- 
ployer's liability act. Certainly the complaint contains ail the neces- 
sary allégations to make it so arise. It is not necessary that the plead- 
ing should refer to the law which makes a "right" out of the facts so 
alleged. Generally that is bad pleading, and I think it would hâve 
been such hère. Judge Maxey so held before section 6 was amended 
(Clark V. Southern Pacific Co. [C. C] 175 Fedl. 122), and I haye 
found no case which requires that a plaintiff, in order to show jiiris- 
diction in a fédéral court, shall allège that his right arises under a 
specified fédéral law, provided he allèges the facts which show that 
it does in fact. The case is différent from taking a constitutional 
point in the state court for writ of error to the Suprême Court. ; 

There remains a theoretical point which the case sharply raises. 
The complaint allèges, not only those facts upon which dépends the 
"right" created by the United States employer's liability act, but also 
those upon which dépend another "right," created by Labor Law 
N. Y. § 200 et seq., and, moreover, those upon which the common-law 
"right" dépends. Now, were it not for the fact that the fédéral "right" 
was alleged, the défendant could come into a fédéral court, paradox- 
ical though that resuit may seem. How, then, can the défendant ob- 
tain its right to a trial in a fédéral court upon the common-law and 
New York statutory "rights"? An obvious way would be to compel 
the plaintiff either to disclaim any "right" in this action, except the 
fédéral, or in the alternative to separate his action into two parts, 
and remand one, while I kept the other. The resuit of the latter 
alternative would be to hâve two actions brought by the same plaintiff, 
pending at the same time, to recover for the same injuriés, caused 
by the same accident. I purposely leave the word "accident" vague, 
because in one case the cause of the in jury might be a fellow servant, 
in the other a defective track, and therefore the causes are not nec- 
essarily the same. However, it is a question whether the meaning 
of Congress should include the subdivision of a "case" into such 
"causes of action." I think not. I believe that the "case" for ail 
purposes arises under the fédéral employer's liability act, when the 
plaintiff allèges that he was himself engaged in Interstate commerce 
and is injured by an Interstate railroad. It is immaterial, as I regard 
it, to consider nicely whether the employer's liability act créâtes a 
new "right," or whether it changes the incidents of the "right" at 
common law, or under the New York labor law; nor do I mean 
to suggest that the plaintiff might not succeed upon those latter 
"rights," though he failed to show that he was engaged in inter- 
state commerce. It is enough to avoid the jurisdiction of this court 
for ail purposes that he has alleged that he was engaged in Interstate 
commerce. An analogy exists for this interprétation in those cases 
in which a fédéral court, having one ground of jurisdiction, can dis- 
IDOse of the whole case, though it involves other matters (Railroad 
Co. V. Mississippi, 102 U. S. 135, 26 L,. Ed. 96), as, indeed, in those 
in which the jurisdiction remains, though the allégations of jurisdic- 
tion prove unsupported (City Railway Co. v. Citizens' Steel Railroad 
Co., 166 U. S. 557, 17 Sup. Ct. 653, 41 L. Ed. 1114). So hère, though 
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the défendant could remove, were it not for the allégations which 
bring the case within the employer's liability act, I think it could 
not hâve been the intention of Congress to sever three such knitted 
causes of action, and bring two into this court, while the other 
stayed where it was. The "case" arose, I think, for ail purposes un- 
der the act. 

The motion to remand is granted. 

Note;.— District Judges HOLT and HOUGH hâve both read the 
foregoing opinion and agrée with the conclusion reached. 



In re AMERICAN NAT. BEVERAGE CO. 

In re DANIEL. 

(District Court, N. D. Georgia. January 29, 1912.) 

No. 3,014. 

1. Corporations (§ 83*) — Subscription to Stock — Rescission — Validitt. 

A rescission of a contract to purchase stock inchoate at the time of 
the bankruptey of the corporation is not binding on creditors of the cor- 
poration becoming such after the subseription was miade, and before the 
proposed rescission. 

[Ed. Note. — For other cases, see Corporations, Dec. Dig. § 83.*] 

2. Corporations (§ 80*) — Kescission of Contract to Purchase Stock — 

FkATID — BtTHDEN OF PrOOI', 

A subscriber of stock who seeks to resclnd on the ground of fraud bas 
tlie burden of showing such fraudulent représentations as will avold the 
contract of subscrlpti«n completely. 

[Ed. Note. — For other cases, see Corporations, Cent. Dlg. § 264; Dec. 
Dig. § 80.*] 

3. Bankruptct (§ 228*) — Findings of Référée— Conclusiveness. 

The flndings of the référée In bankruptey on a question of fact will 
not be disturbed unless clearly erroneous. 

[Ed. Note. — For other cases, see Bankruptey, Cent. Dig. § 387 ; Dec. 
Dig. § 228.*] 

4. Bankruptot (§ 225*) — Finding op Référée — Evidence — Sufficienct. 

The flndings of the référée In bankruptey of a corporation that a sub- 
scriber seeking to resclnd bis contract of subseription on the ground of 
fraudulent représentations did not establlsh fraud held justified. 

[Ed. Note. — For other cases, see Bankruptey, Dec. Dig. | 225.*] 

5. Corporations (§ 80*) — Subscription — Knowledge of Subscriber. 

A subscriber of stock must be deemed to know what he could hâve 
known by the exercise of reasonable diligence ; and where he could hâve 
verified any of the statements induclng the subseription and could bave 
ascertained everything about the afCairs of the corporation, but failed to 
do so, he may not eomplain on the ground of the fraud. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 244-2GÔ ; 
Dec. Dig. § 80.*] 

In the matter of the American National Beverage Company, a bank- 
rupt. There was a judgment of the référée denying the right of H. T. 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Daniel to prove a claim against the bankrupt, and he brings pétition 
for review. Affirmée!. 

Watkins & Latimer, for trustée. 

Smitli, Hasting.s & Ransom, for H. T. Daniel. 

NEWMAX, District Judge. There is an attempt by H, T. Daniel 
to prove a claim against the bankru]Jt corporation for $5,000. It ap- 
pears that Daniel subscribed for 1,000 shares of the common stock 
of the corporation, aiul gave therefore originally notes for $15,000. 
Five thousand dollars in amount of thèse notes appear to hâve been 
retnrned to Daniel soon after their exécution, leaving notes for $10,- 
000 which were delivered by the selling agent's représentative, C. M. 
Fort, to the corporation. Thèse notes were executed and delivered 

on February , 1911. On April 5, 1911, $5,000 more of bis notes 

were returnedi to Daniel, and, as he claims, it was understood and 
agreed that the other $5,000 of notes, which had been negotiated, 
should be returned to hini as soon as they could be taken up by the 
corporation. It is for this $5,000 that Daniel seeks to prove a claim 
as a gênerai créditer of the bankrupt corporation. The référée de- 
nied the right of Daniel to prove this claim, and the matter is brought 
hère on a pétition for review. 

The claim for Daniel is based upon the fact that he demanded a 
rescission of the contract, and that this rescission became effective be- 
fore the bankruptcy proceedings were commenced. He distinguishes 
his claim from those of other stockholdiers who claim to bave been 
defrauded in connection with this corporation by the fact that there 
was, as he contends, a complète rescission of his contract, as stated, 
and the fact that the $5,000 of notes are outstanding against him, 
which he will be compelled to pay, gives him the right to prove claim 
for that amount. l'he case was argued and submitted to the court 
some time ago, and during its considération, and before the court had 
reached any conclusion in the matter, it was represented that some 
effort was being madie to settle the case as between the trustée, the 
claimant, and others interested, which might render a décision un- 
necessary. This attempted settlement has, however, failed, and the 
matter of Daniel's right to prove his claim must be determined by 
passing upon the correctness of the action of the référée in refusing 
to allow the proof. 

There is a difficulty at the threshold of the case, it seems to me, 
because of the fact that thèse notes are still outstanding against Dan- 
iel, and that he has not paid the same nor has his liability upon them 
been determined. But waiving that, and assuming that the notes are 
binding upon him, and that he is perfectly solvent and will hâve to 
pay them, there is another question ; and that is that this claimed re- 
scission of his contract to purchase stock was inchoate and incom- 
plète, necessarily so at the time the bankruptcy proceedings resulted. 
Assuming that there was an effort of both parties to rescind and a 
willingness to do so, the outstanding notes which the corporation does 
not appear to bave been able at that time to take up prevented this 
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agreement to rescind being carfied into effect, and the whole matter 
came into the bankruptcy court with this situation still existing. 

A very nice question is presented as to whether the court, taking 
over the administration of the Beverage Company's effects with this 
situation existing, could go on and) carry into effect an incomplète 
rescission. 

[1] Another interesting question is whether or not the court could 
recognize his demand to rescind, taking the most favorable view of 
it for the claimant, as binding on the corporation in view of the fact 
that whatever was done seems to hâve been without proper corporate 
action ; that is to say, particularly whether it would be binding on 
other shareholders and creditors of the corporation. It certainly would 
not, if binding at ail, be binding as to creditors who became creditors 
of the corporation after the subscription was made by Daniel, and 
before the proposed rescission. How far it would be otherwise bind- 
ing is at least doubtful. 

But the main question in the case is the one determined by the réf- 
érée, and that is whether such f raudulent représentations were made 
by Fort, the représentative of Moorefield & Bishop, the selling agents, 
as would; justify a rescission of this contract. 

[2] The référée found correctly that the burden of proof is on 
Daniel, the claimant, to .show that such fraudulent représentations 
were made to him as would void the contract or subscription com- 
pletely. Daniel, corroborated to some extent by two other witnesses, 
testified to varions false and fraudulent statements made by Fort, 
the représentative of the selling agent, ail of which were denied by 
Fort. The référée finds that Daniel fails to carry the burden so placed 
upon hîm, and to show satisfactorily, by a prépondérance of the évi- 
dence, that such fraudulent représentations were made as would vitiate 
the contract. 

The finding of the référée on this subject is as follows: 

"Now, as to the second contention on the part of the claimant as to the 
three fraudulent mi srepresenta tiens enumerated above, the référée flnds that 
the burden is on the claimant Daniel to prove the fraud as alleged. The 
testimony of this point Is confllcting. The claimant, Daniel, Is contradlcted 
in every point by the witness Fort, the agent who sold the stock. ïhe 
claimant, Daniel, produeed two or three other witnesses to sustalu hlm 
in this contention. Fort adniltted in his testimony that he had been de- 
celved by Messrs. Moorefield & Bishop, the selling agents of the company, 
nnder whom he was worklng, as to the use the money was put to that was 
pald on stock, but the witness positively states that he never told Daniel 
anything about the use the company's money because he knew nothlng of 
what the company was dolng with the money which came into its treas- 
ury, as that was not a part of his business. Attorneys for the claimant 
in their brief contsnd that the welght of évidence sustains Daniel's state- 
ments, and that he was contradlcted only by Port. It appears to the 
référée that Daniel is contradlcted by his owu writing, and also by the 
witness Fort, and, further, that the clalmant's contentions are not mate- 
rially strengthened by his witnesses, Messrs. Knlght and Jeukins. Atten- 
tion ts called to the testimony of thèse witnesses. It is of a very loose 
character, and they appear to be certain of tiothing. and ijeally to hâve 
heard nothlng, and only testified in a gênerai way that they knew that 
Daniel considered that he had been swindled, and the witness Knlght strays 
off entlrely on his owu theory that one of the reasons for Daniel being 
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disgruutled was the fact tliat tlie ginger béer formula was not the correct 
formula. (See page 88 of the record.) As a matter of fact, the record of 
this court shows conclusively that thls testimony Is untrué, bécause the 
formula for uiakiiig and manufacturiiig Euglish ginger béer was listed 
among tlie assets of tlie bankrupt company, and has been sold as an asset 
of the Company. The référée fiuds that the burden of proof is upon com- 
plainant to show that he was misled and induced to make the contract by 
fraud. which fraud consisted of material misrepresentations of fact, and 
that thèse misrepresentations were uiade knowingly, and for the purpose of 
deceivmg hini, and that they shall be made by the bankrupt company. The 
référée does not conslder it necessary to go Into détails upon the cases cited 
by counsel. However, the one case that appears to the référée espeeially 
applicable to thls clalm is that of the Smith Lumber Company, a décision 
from the Flfth circuit, and afterwards coufirmed by the Circuit Court of 
Appeals of this circuit (140 Fed. 988, 72 C. C. A. 682): 'A corporation has 
no authority to purchase shares of its own stock, where the transaction 
renders It insolvent, and as a conséquence opérâtes as a fraud on creditors, 
and notes given lu such a case as part of the purchase price are valld. 
and cannot be proven in bankruptcy by the selling stockholder.' I find that 
the agent, Fort, had no authority to bind the company in any capaclty what- 
ever ; that, acting as a subsalesman under Messrs. Moorefield & Blshop, 
he had no such authority, and neither had the président, Battle, such au- 
thority. The minutes and by-laws of the company fail to show that the 
président of the company had any authority whatever to rescind or pur- 
chase back the stock sold to Daniel. Another important fact In connection 
wlth this sale that appeals to the référée is the length of time allowed 
to elapse by Daniel from February 8th until about Aprll llth before he 
took any measures whatever. The record shows that he allowed this stock 
to be boosted by the agent, and from elther hearsay or advice received 
from Drs. White and Broughton he took pains, as Is shown by hls letter, 
to find out ail he eould about the stock, and then he subscribed liberally. 
and for about two more months he seemed to be perfectly satisfled, and 
then possibly it dawned upon hlm that it would be well to go to Atlanta, 
and look into the afCalrs of the company, and see whether or not the money 
was coming in as fast as hls vivld imagination had predicted It would at 
the time of the purchase. The référée therefore concludes that the évi- 
dence does not sustain the contention on the part of the claimant that 
this stock subscriptlon vi'as induced by fraud or was conditional ; and the 
référée further flnds that there is no légal ground for any valld rescind- 
ing of this contract of subscriptlon, and therefore this claimant has no 
right to prove hls clalm along with other creditors in thls case, who will 
receive dollar for dollar for their claims." 

[3] It will be understood that the findings of the référée upon ques- 
tions of fact will not be disturbed unless they are clearly and mani- 
festly erroneous. The witnesses were before the référée in person 
and he heard their testimony, saw theni, saw their manner, and every- 
thing connected with their testimony. He could better judge what 
weight should be given their testimony than the court can from the 
printed record. 

[4] It would require more than appears hère to justify the court 
in setting aside this findirig of the référée on the facts. 

[5] The claimant, Daniel, will be held to know what he could hâve 
known by the exercise of reasonable diligence. Daniel lived in Pal- 
metto, Ga., about 25 miles from Atlanta, where the office of the com- 
pany was located, and where its aflfairs were being conducted. He 
could easily hâve verified any statements that were made to him by 
Fort, and could hâve ascertained everything about the company's af- 
fairs. He failed to do this. 
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I do not go into ail the questions discussed in connection wit-h this 
case whether of fact or law. It is sufficient for rne to say that I do 
not find such clear and manifest error in the décision of the référée 
refUsing- to allow this proof of claim as would justify the court hère 
in refusing to confirm his action. 

The action of the référée is approved. 



In re ANDREWS & SIMONDS. 
(District Court, W. D. Michlgan. December, 1911.) 

1. Bankruptcy (§§ 396, 400*) — ^Exemptions— Wiiat Law Goveens. 

The exemptions allowed to a bankrupt are flxed and preseribed by the 
statutes of the state of his domicile, but the provisions of Bankruptcy 
Act July 1, 1898, c. 541, 30 Stat. 544 (U. S. Comp. St. 1901, p. 3418), are 
controlling as to the time and manner of claiming, avvarding, selectlng, 
and setting apart such exemptions, which provisions should be liberally 
construed with a viev? to conserving a banltrupt's right thereto. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. §§ 664, 671- 
675; Dec. Dig. §§ 396, 400.*] 

2. Bankbuptcy (§ 397*) — Exemptions — Stock in Tkade. 

Comp. Laws Mlch. 1897, § 10,322, subd. 8, provides that there shall be 
exempt to a debtor the tools, implements, materials, stock, apparatus, 
team, vehicles, horses, harness, or other things to enable hlm to carry 
on the profession, trade, occupation, or business in which he Is wholly 
or prlncipally engaged, not exceeding In value $250. HeH that, where 
ît appeared from the Individual schedules of a member of a bankrupt 
flrm that he owned no pro])erty of the character éxempted except his in- 
terest in the stock of uierchandise owned by and used in the business 
of the flrm, he was entitled, before a sale of such assets by the trustée, 
to §250 worth of the stock as his exemption, and after the sale to the 
same amount in cash, provided his clalm was properly and seasonably 
made in accordance with Bankruptcy Act July 1, 1898, c. 541, 30 Stat. 
544 (U. S. Comp. St. 1901, p. 3418). 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 678; Dec. 
Dig. § 397.*] 

3. Bankruptcy (§ 400*) — Exemptions— Pabtnersiiip. 

Bankruptcy Act July 1, 1898, c. 541, § 7(8), 30 Stat. 548 (U. S. Comp. 
St. 1901, p. 3425), makes it the duty of the bankrupt to prépare, make 
oath to, and file in court a schedule of his property and a claim for such 
exemptions as he may be entitled to, and section 47a(ll) requires trus- 
tées in bankruptcy to set apart the bankrupt's exemptions and report the 
items and estlmated value thereof to the court as soon as practicable 
after appolntment. General Order 17 (89 Fed. viii, 32 C. C. A. xlx) pro- 
vides that a trustée shall make report to the court, within 20 days aft- 
er receivlng the notice of his appointment, of the articles set off to the 
bankrupt by hlm, according to Bankruptcy Act, § 47, with the estlmated 
value of each article. In bankruptcy proceedings agaînst a partn«rship, 
neltUer of the partners had Individual assets, and in both the partner- 
ship schedules and his individual schedules one of tte partners made 
claim for exemptions under the State law. Héld, that where, prlor to 
his adjudication, the bankrupt was deprlved of the possession of the 
property by an offieer of the court, acting under a court order, and the 
trustée in bankruptcy sold the property without notice to hlm and wlth- 
out giving hlm au opportunlty to make a sélection of exemptions before 

•For other cases see same topio & % numbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indeiea 
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«aie, It was proper to permit hlm to claim his exemptions ont of the pro- 
ceeds of tlie sale. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ G71-675 ; 
Dec. DIg. § 400.*] 

In the matter of bankruptcy proceedings against Andrews & Si- 
monds. Pétition by William A. Simonds for payment of exemptions 
in cash out of the proceeds of a sale of partnership property. From 
a referee's order denying the pétition, the petitioner filed a pétition to 

review. Reversed, with directions. 

A. M. & C. II. Stearns, for bankrupt. 
Osborn & Mills, for trustée. 

SESSIONS, District Judge. On the Ist day of March, 1911, the 
firm of Andrews & Simonds and the individual members thereof were 
adjudged bankrupts in involuntary proceedings instituted by their 
creditors. The firm assets consistedi of a stock of merchandise, store 
accounts, and equipment for carrying on the firm business. The in- 
dividual assets of William A. Simonds, one of the members of the 
firm, consisted of a half interest in two promissory notes, some life 
insurance policies, and some exempt household goods. Prior to the 
adjudication of bankruptcy a receiver of the firm business had been 
appointed by the state court, and, at the time of the adjudication, the 
firm property was in the possession of the receiver and later was 
turned over by him to the trustée in bankruptcy. William A. Simonds 
filed partnership schedules on March 14, 1911, and his individual 
schedules on March 16, 1911. In the partnership schedules the claim 
for exemptions is set îorth as follows: 

"William A. Simonds. one of said copartners, makes claim for his exemp- 
tions in said copartnorship business under the elshth subdivision of section 
10,322 of the CoiupiJed Laws of 1S97 of the state of Michigan— 250." 

In his individual schedules the daim for exemptions is as follows: 
"Household furnit'ire. froods, and ntonsils, lihrary and school books and 
family pictiires, and other Personal proiir-rty exempted by the provisions of 
section 10,322 of the Conipiled Laws of iS97 of the state of Michigan." 

The eighth subdivision of said section 10, ,322 is as follows: 

"Eighth, the tools, implemenls, niaterials, stock, apparatus, team, vehicles, 
herses, harness, or other thiogs, to enalile aiiy person to cari-y on the pro- 
fesision, trade, occupation or business in which he is wholly or prtncipally 
engagea uot exceeding in value two hundred and flfty dollars." 

His schedule of assets contains the following: 

"(e) Stock in trade — none excepting copartnership Interest in the business 
of -Vndrews & Simonds, as scheduled." 

"(U) Machinery, fixtures, apparatus, and tools used In business with the 
place where each is sltuated — noue excepting interest In business of Andrews 
& Simonds, as sclieduled." 

On March 27, 1911, the trustée filed his pétition for authority to 
scU the copartnership property, and on April 8, 1911, he was au- 
lliorized to make the sale. On April 25, 1911, he sold the "stock of 

^Fur otlier casea aee same topic & S 2fUUfi:&a in Dec. A Am. Diga. 1907 to date, 4k Rep'r Index** 
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goods, horse, harness, wagon, andi equipment" for $3,575, and the 
sale was confirmed. No notice of the sale was given to the bankrupt. 
Nor was he requested by the trustée to sélect his exemptions. On 
June 2, 1911, William A. Simonds filed his pétition asking for an or- 
der for the payment to him by the trustée of the sum of $250 f rom 
the proceeds of the sale of the copartnership property, as his exemp- 
tion. The order of the référée denying the pétition is now hère for 
revieW. 

[1] The exemptions allowed a bankrupt are fixed and prescribed 
by the statutes of the state of his domicile ; but the provisions of the 
bankruptcy act are controlling as to the time and nianner of claiming, 
awarding, selecting, and setting apart such exemptions, and the law 
is wèll settled that thèse provisions of the bankruptcy act should re- 
ceivë a libéral and not a narrow or technical interprétation. The laws 
securing exemptions are not to be f rittered away by construction so as 
to destroy their value. 

[2] The State statute above quoted expressly provides that a debtor 
shall be allowed an exemption of $250 consisting of stock in trade 
in his principal business:- In Michigan each member of a firm may 
claini this amount of the firm goods. Skinner v. Shannon, 44 Mich. 
86, 6 N. W. 108, 38 Am. Rep. 232; Waite v. Mathews, 50 Mich. 392, 
393, 15 N., W. 524; McCoy v. Brennan, 61 Mich. 362-367, 28 N. W. 
129, 1 Am. St. Rep. 589. It appears from the individual schedules 
of William A. Simonds that he owned no property of that character 
except his interest in the stock of merchandise owned by and used 
in the business of the firm of Andrews & Simonds. Clearly then, 
William A. Simonds, before the sale, was entitled to $250 worth of 
that stock as his exemption, and, after the sale, was entitled to the 
same amount in cash, if his claim for it was made properly and sea- 
sonably, in accordance with the provisions of the bankruptcy act. 

[3] The précise question to be determined is this: Must the bank- 
rupt lose and forfeit the exemption which the law gives to him if 
he fails to claim andI sélect spécifie articles of exempt property, or, 
if he makes a gênerai claim for ail the exempt property of a specified 
class which is allowed to him by law, does it then become the duty of 
the trustée in bankruptcy to make the sélection for him? The an- 
swer to this question must be sought in the provisions of the bank- 
ruptcy act itself and in the construction thereof by the courts. 

The material and relevant provisions of the bankruptcy act are as 
follows: Section 7 (8) makes it the duty of a bankrupt to prépare, 
make oath to, and file in court a schedule of his property and "a claim 
for such exemptions as he may be entitled to." Section 47a (11) re- 
quires trustées in bankruptcy to — 

"set apart the bankmpt's exemptions and report tlie items and estimated 
value thereof to tlie court as soon as practicable after their appointment." 

General Order 17 (89 Fed. viii, 32 C. C. A. xix) provides that: 

"A trustée, ^all make report to-the côuirt wlthin twenty days after reeeiv- 
ing the notice of his appointment, of the articles set ofC to the bankrupt by 
him, aceording to the provisions, of the forty-seventh section of tlie act, with 
the estimated value of each article." 
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The caption of the officiai form of schedule B (5) is as follows : 

"A partlcular statement of the projierty claimed as exempted from the op- 
ération of the acts of Congress relating to bankruptcy, giving each item of 
property and Its valuation, and if any portion of it is real estate, its loca- 
tion, description and présent use." 

There is nothing in the bankruptcy law, except the above caption 
to the officiai form of schedule, which either requires or even sug- 
gests that the bankrupt must specify the articles in a stock of goods 
which he claims as his exemption. On the contrary, the law expressly 
lays upon the trustée the d!uty to sélect and set apart the exemption. 
In other words, if the bankrupt has clearly indicated his intention 
net to waive his exemption and has also specified the particular class 
of property owned by liim from which he claims his exemption, it then 
becomes the duty of the trustée to sélect and sever the exemption from 
the mass of property belonging to the estate of the character and in 
the class indicated. This view is supported by authority. 

In re Friedrich (C. C. A., 7th Cir.) 3 Am. Bankr. Rep. 801, 100 
Fed. 284, 40 C. C. A. 378, the bankrupts were copartners in trade in 
Wisconsin. The schedule or inventory of the copartnership estate 
had subjoined to it this statement : 

"But out of the above property each of the partners sélects his exemption 
under the statutes of the state of Wisconsin." 

Neither of the copartners had individual estâtes. After a trustée 
had been appointed, the bankrupts applied to the court for an order 
directing the trustée to permit each of them to sélect from the stock 
in trade goods to the value of $200 as property exempt by virtue of 
the lawS of Wisconsin. The court said : 

"We do not thinli that an actual severance from the common stock of the 
articles claimed as exempt before pétition in bankruptcy flled is essential. 
In our judgment, the bankruptcy act clearly indicates to the contrary. 
* * * The act thus clearly indicates that the severance in fact of exempt 
property from the gênerai estate is to be made by the trustée, not by the 
debtor, and the value of that so severed is to be determined in the flrst in- 
stance by the trustée, not by the debtor. The bankruptcy law allovv's to debt- 
ors the exemptions provided by the law; but the manner in which the ex- 
emptions are to be claimed, set apart, and awarded is regulated by the bank- 
ruptcy .act. The provision is wliolesome, for much abuse of the beneficent 
law allowing exemptions might arise if, wlth respect to a gênerai stock of 
goods, the debtor should be permitted to place upon selected articles his own 
estimate of value. It is sufBcient, we thlnk, if the debtor manifest by his 
pétition in bankruptcy his daim of exemptions which the law allows him. 
This is a sufficient négative of an intention to waive them." 

In Burke v. Guarantee Title & Trust Co. (C. C. A., 3d Cir.) 14 Am. 
Bankr. Rep. 31, 134 Fed. 562, 67 C. C. A. 486, the précise question 
hère presented was determined by the Circuit Court of Appeals of 
the ThirdI Circuit in favor of the bankrupt. See also, Goodman v. 
Curtis (C. C. A., 5th Cir.) 23 Am. Bankr. Rep. 504, 174 Fed. 644, 98 
C. C. A. 398. 

The fact that the stock of goods from the proceeds of the sale of 
which the exemption is claimed in this case was copartnership prop- 
erty in which neither copartner had a separate interest, and which, 
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at the time of the adjudication, was not in the possession of the bank- 
rupts, but was in the hahds of a receiver who turned it over to the 
trustée, has an important bearing upon the question presented. 

In re Kane (C. C. A., 7th Cir.) 11 Am. Bankr. Rep. 533, 127 Fed. 
552, 62 C. C. A. 616, the stock of goods belonging to the bankrupt 
was in the possession of a mortgagee at the time of the adjudica- 
tion, and the receiver in bankruptcy took possession of the stock îrom 
the mortgagee under an arrangement, and, after the bankruptcj^ pro- 
ceedings, sold the property, paying to the mortgagee the amount of 
his debt. In the schedule, the claim of exemption was for two suits 
of clothing, a gold watch, and "the sum of $365. Your petitioner 
being the head of a f amily and residing with the same, ail of the 
above property is claimed as exempt under section 13, c. 52, Re- 
vised Statutes of Illinois, approved May 24, 1877." After the sale 
of the property, the bankrupt petitioned the court for an order re- 
quiring the trustée to set apart his exemptions in cash. The référée 
deniedi the order, but the District Court reversed his ruling, and the 
Circuit Court of Appeals affirmed the décision of the District Court, 
saying : 

"A court of bankruptcy Is a court of equlty, seeklng to admliiister tbe lavv 
accordlng to its splrit, and not merely by Its letter. The bankruptcy act pro- 
vides that it shall not affect the allowanee to bankrupts of the exemptions 
prescribed by the state laws at the time of the flllng of the pétition. * * * 
The statute of Illinois, after exempting certain speciflc property, exempts 
$100 worth of other property, to be selected by the debtor, and, in addition 
when the debtor is the head of a faniily, and résides with the same, $300 
worth of other propertj', to be selected by the debtor. It Is inslsted that the 
bankrupt Is not entitled to his exemption because he had not claimed spécifie 
articles of property. The bankruptcy act allows the exemption which the 
State law provided, and thèse laws, from motives of public pollcy, should be 
liberally construed. Courts of bankruptcy are not controlled as to the time 
or the manner In which clalms for exemptions may be preferred In bank- 
ruptcy. • * • The pnrpose of the state statute of exemptions was to al- 
low the debtor proi>erty to a certain amount for the support of his family, 
that they should not be cast destitute upon the world. It is true that stat- 
ute provided that the debtor should sélect the articles. The bankruptcy law 
alXowed that exemption, recognizlng the public beneflt of such exemption. 
But the manner of its allowanee Is reserved to the bankruptcy court, and Its 
action is not controlled by the speciflc manner of allowanee prescribed by 
the state law, for the trustée is to set ofC to the bankrupt the exemptions 
claimed, with the estlmated value of each article; and cases are not infre- 
quent, where It appeared for the beneflt of ail concerned, that the stock 
should be sold as an entlrety, that It was so sold by arrangement betwëen 
credltors and debtor, and courts hâve upheld the clalms of the debtor to the 
value of his exemptions from the proceeds of the sale. And that Is just. 
Hère the entire stock of goods was mortgaged, and in possession of the mort- 
gagee, and advertlsed for sale. The debtor could not claim any speciflc ar- 
ticle as exempt, because every article was subject to the mortgage, and no 
one article could be set apart to the debtor. The entire stock was subject' 
to sale to satlsfy the lien of the mortgage. It would be most inéquitable to 
say that under such circùmstances the debtor cannot be allowed to claim 
as exempt a sum of money from the proceeds equal to the amount allowed by 
the law. It would be équivalent to saying that he had waived his exemp-J 
tlon because he had not done that which It was Impossible for hlm to do. 
"We are not able to construe the bankruptcy act to effect so inéquitable a con- 
clusion." 
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It bas been held in numerous cases that it is not improper to per- 
mit the bankrupt to claim the proceeds of the sale of exempt prop- 
erty if such property bas been sold by order of the court before the 
time for filing schedules bas expired. Lipman v. Stein (C. C. A., 3d 
Cir.) 14 Am. Bankr. Rep. 30, 134 Féd. 235, 67 C. C. A. 17; In re 
Sloan (D. C. Pa.) 14 Am. Bankr. Rep. 435, 135 Fed. 873; In re Renda 
(D. C. Pa.) 17 Am. Bankr. Rep. 521, 149 Fed. 614; In re LeVay 
(D. C. Pa.) 11 Am. Bankr. Rep. 114, 125 Fed. 990. 

The same reasoning and the same rule ought to apply to a case 
like the présent where, prior to his adjudication, the bankrupt was 
deprived of the possession of his property by an officer of a court 
acting under an order of court, and where the trustée in bankruptcy 
sold the property without notice to him and without giving him an 
opportunity to make bis sélection before the sale. 

Décisions which seemingly conflict with the views herein expressed 
bave not been overlooked. In re Gerber, 26 Am. Bankr. Rep. Œ)8, 186 
Fed. 693, 699-700, 108 C. C. A. 511; In re Baughman (D. C.) 25 
Am. Bankr. Rep. 167, 183 Fed. 668; In re Donahey (D. C. Pa.) 23 
Am. Bankr. Rep. 796, 176 Fed. 458; In re VonKerm (D. C. Pa.) 14 
Am. Bankr. Rep. 403, 135 Fed. 447; In re Blanchard (D. C. N. C.) 
20 Am. Bankr. Rep. 417, 161 Fed. 793 ; In re Prince & Walter (D. 
C. Pa.) 12 Am. Bankr. Rep. 675, 131 Fed. 546; In re Duffy (D. C. 
Pa.) 9 Am. Bankr. Rep. 358, 118 Fed 926. 

But a careful perusal and examination of the décisions in thèse 
cases will show that in nearly every instance the conclusion reached 
by the court is based upon a state statute or constitutional provision 
very dissimilar to the Michigan statute and upon facts entirely dif- 
férent from those in the présent case. At any rate, the humane pur- 
pose and aim of the bankruptcy law forbid a construction of that 
law which will deprive an unfortunate debtor of the little property 
which is given to him for the support of his family and himself and 
which, it clearly appears, he bas not intentionally surrendered to his 
créditons. 

The order of the référée will be reversed, and the trustée will be 
required to pay the sum of $250 to the bankrupt, William A. Simonds, 
out of the proceeds of the sale of the stock of goods. 



In re IRON CLAD MFG. CO. 
(District Court, E. D. New York. February 15, 1912.) 

1. Bankruptcy (§ 116*) — Obdeb to Tubn Oveb Pkopebtt. 

On motion In bankruptcy to require third parties to turn over prop- 
erty as belonglng to the bankrupt, spécifie proof as to the Ideutity or 
value of the property must be made. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 116.*1 

2. Bankbuptct (§ 116*) — Obdeb to Turn Oveb Property— When Pbopeb. 

Thlrd persons, who hâve Interfered wlth personalty which was In a 
bankrupt's possession when the pétition In bankruptcy was flled, hâve 
the burden to show the rlght under which they removed the property, 

•For other caiei w* <ame toplc * i numbbr In Dec. & Am. DIgi. 1907 to dat«, t Rep'r Indexei 
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, anfl on thelr JalTure to make sueh showlng they are nroperly directed 
to surtender to the trustée possession of everythlng shown to hâve been 
in the bankfupt's possession when the receiver was appolnted. 
[Ed. Note.-^For other cases, see Bankruptcy, Dec. Dlg. i 116.*] 

8. BaNKBUPTOT (I 116*)'— OONTEMPT — DlSOBEDIENOX Oï OkDEB TO StJRaKNDKB 

Pbopebtt. 

Willful fallure to comply with such an order or with a stipulation 
agreelng to restore possession constltutes a contempt. 

[Ed. Note. — For otheir cases, see Bankruptcy, Dec. Dlg. S IIC.*] 
4. Bankbuptcy (§ 101*) — Contempt— Removai. or Propeett. 

îlemoval and concealment by thlrd persons of property, In contempla- 
tion of the appointment of a receiver in bankruptcy, after the filing of 
the pétition, Is a contempt against the fédéral District Court. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. S 163; Dec. 
Dlg. § lOl.»] 
6. Bankruptcy (§ 116*) — Obdees foe Sxibbendbb of Pbopebtt— Peopriety. 

In bankruptcy It Is improper to order a thlrd person to turn over prop- 
erty stored with a warehouseman, in the absence of any showing that 
the thlrd person clalms as owner or bailee and when the warehouseman 
has not been brought in. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 116.*] 

6. Bankbuptoy (§ 116*)— Seabch fob Assbts— Riqht to Make. 

Search of a thlrd person's premlses for property belonglhg to the bank- 
mpt Is only proper as tO speclflc property or to obtaln known assets of 
the bankrupt. 

[Ed. Note.— For other cases, see Bankruptcy, Dec. Dlg. § 116.*] 

7. Bankbtiptct (5 116*) — Contempt— Punishment. 

In bankruptcy, punlshment of thlrd persons for any interférence with 
possession of bankrupt'? property should be postponed if the commls- 
sloner's repbrt on whieh application is basèd deals entirely with the ques- 
tion of possession and makes no speclflc flndlng of contemptuous acts. 

[Ed. Note/— For other cases, see Bankruptcy, Dec. Dlg. § 116.*] 

In the matter of the Iran Clad Manufacturing Company, bankrupt. 
On review of a Commis sioner's report. Report eonfirmed. 
Adolph Kiendl, for petitioner. 
James A. Allen, for respondents. 

CHATPIELD, District Judge. The présent application was made 
upon an order directing the American Steel Barrel Company and 
Elizabeth C. Seaman, individually and as an officer thereof , to show- 
cause why certain real property described in the pétition, and also 
certain personal property such as furniture, tools, machinery, books, 
papers, and articles of that nature, which it was alleged should hâve 
been turned over to the receiver of the Iron Clad Manufacturing Com- 
pany as the property of that company, should not bé delivered to this 
receiver, and why the American Steél Barrel Company and its prési- 
dent, Elizabeth C. Seaman, should not be punished for Contempt in 
failirig to deliver this property, and for interfering with the actions 
of the receiver by.cQuqealing property of the Iron Clad Manufacturing 
Company after, knowledgejof the bankruptcy proceedings, and in other; 
ways hindering the conduct of the estate and of the bankruptcy pro- 
ceedings iin this court. ' The American Steel Barrel Company and Mrs. 
— • . ^w ' i «l i t — ' l ' ii ' ■ ■ - , — ^ " — ^ ~ 1 ' . 

•FovaâMC casM «m laœ* toplo £ { mcmbbb in Dec. & Am. Dlgg. Itia to date, te Rep'r iDdexm 
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Seaman, both as its président and as an individual, appeared and op- 
posed the application, and a référence was asked to détermine the is- 
sues raised by the answering affidavits. 

It appears by the record that the pétition in bankruptcy was filei 
against the Iron Clad Manufacturing Company and an order made 
appointing a receiver upon the 23d day of May, 1911. This order 
contained no stay nor direction as to the property in the possession 
of the Iron Clad Manufacturing Company, and the receiver who was 
then appointed did not quahfy and take possession of the premises 
until the foUowing day, that is, upon May 24th, at which time Mrs. 
Seaman was présent and turned over to the receiver such property 
as went into his possession at that time. This included a tract of lancl 
with factory buildings used as the Iron Clad Manufacturing Corn- 
pany's plant, upon the south side of Cook street, in the borough of 
Brooklyn. It was alleged in the papers upon which the order to show 
cause was granted that many articles of personal property, such as 
machinery, material, books, papers, and an office partition, were re- 
moved from the plant of the Iron Clad Manufacturing Company aftei 
the signing of the order appointing a receiver, and after Mrs. Sea- 
man and the American Steel Barrel Company, through their attorney, 
had received notice of that appointment. 

The testimony upon the référence shows, and the commissioner 
has reported, that considérable property was so removed. The tes- 
timony also shows that certain real estate situated upon the north side 
oî Cook Street, and used by the American Steel Barrel Company, un- 
der an alleged lease from the Iron Clad Manufacturing Company, 
was in reality the property of the Iron Clad Manufacturing Company, 
and that no valid lease had ever been authorized or executed. A de- 
mand upon Mrs. Seaman and the American Steel Barrel Company for 
the possession of this property was shown, but was not acquiesced in 
by her on account of the lease claimed. 

The commissioner has reported that the title to this property is in 
the Iron Clad Manufacturing Company, that no valid lease exists, 
and that the property should be turned over to the receiver. Upon 
the testimony this fînding is plainly correct and should be confirmed. 
(The receiver has now been superseded by the trustée, who has title 
as well as the right to possession, and has joined in the présent ap- 
plication.) 

The receiver has never attempted to take possession of this real 
estate .nor of any of the personal property referred to herein, nor 
has he applied to this court for a restraining order or direction with 
respect to so much of that propert}' as was actually in the posses- 
sion of the. Iron Clad Manufacturing Company at the time of the 
filing of the pétition in bankruptcy, except that the order to show 
cause upon which this proceeding is based restrains the respondents 
from further removing or disposing of any property of the alleged 
bankrupt. 

But upon the référence a stipulation seems to hâve been entered 
into, by. which the American Steel Barrel Company and Mrs. Seaman 
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agreed to return to the Iron Clad Manufacturing Company ail of 
the Personal property, books, papers, machinery, and material for man- 
ufacturing, of the Iron Clad Manufacturing Company, which was 
taken out by workmen on the night of May 23d, under Mrs. Sea- 
man's direction, or by employés of the American Steel Barrel Com- 
pany who were subject to her orders. This property was by this 
stipulation admitted by her and the American Steel Barrel Company 
to be the property of the Iron Clad Manufacturing Company. The 
commissioner reports that this stipulation has not been carried out, 
and that the American Steel Barrel Company and Mrs. Seaman 
should be ordered to comply therewith. With respect to this finding 
the report should be confirmed. 

[1] The commissioner has also reported that much of the prop- 
erty above recited, which was apparently removed, could not be iden- 
tified or described, but that it should be returned. This conclusion 
would seem to be correct ; but, upon a motion to turn, over spécifie 
property, spécifie proof as to the identity or value of the property 
must be shown before a defînite order can be made. 

[2] In so far as the détermination by the commissioner implies that 
certain personal property was in the possession of the Iron Clad Man- 
ufacturing Company and its officers and agents at the time of filing 
the pétition in bankruptcy, that this possession was interfered with 
by the agents or employés of the American Steel Barrel Company, 
and that the burden is thereby thrown upon the American Steel Bar- 
rel Company, Mrs. Seaman, and their agents, to justify what was 
done by thera after they had notice of the bankruptcy proceedings, 
it is entirely correct. In this respect, the f ailure on the part of the 
American Steel Barrel Company or of Mrs. Seaman to show just 
what was removed, and that they had a right so to remove it, is suf- 
ficient basis for directing the return to the possession of the Iron 
Clad Manufacturing Company, or the trustée now elected, of every- 
thing that can be shown to hâve been in its possession upon May 
23, 1911, when the order appointing the receiver was signed. 

[3] A failure to comply with such an order, and to carry out 
the stipulation made with. the commissioner, if willful and if the ac- 
tion be within the power of those so ordered, would be contempt of 
the authority of this court. 

[4] And in so far as any property of the Iron Clad Manufactur- 
ing Company, or in its possession prior to taking possession of the 
plant by the receiver, was removed by any of the parties or their 
employés, in contemplation of . the appointment of the receiver, such 
removal, concealment, and failure to account for the property is a 
contempt that is in défiance of the jurisdiction given this court by 
the filing of . the pétition, even if the intent did not go so far as to 
come within the criminal provisions of the statute prohibiting the 
removal of property so as to conceal it f rom the trustée. 

Certain actions with relation to the possession or tearing down of 
a stairway and access to the office of the Iron Clad Manufacturing 
Company, on the part of Mrs. Seaman and some of lier workmen, 
hâve not been passed upon by the commissioner, and there seems 
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to be nothing in the testimony from which a finding as to any taking 
of property of the bankrupt from the receiver, or of any contempt 
(unless it be for the receiver's comfort and convenience), could be 
based thereupon. As the commissioner has made no finding, the mat- 
ter is left open, and the court need not make disposition thereof at 
this time. 

[5] A further question was raised as to certain furniture in a 
building standing in the name of Elizabeth C. Seaman and used by 
the American Steel Barrel Company, but which had previously been 
used by the Iron Clad Manufacturing Company as its office. This 
furniture Mrs. Seaman claims was purchased with her own money. 
The furniture does not seem to be in the possession of any one who 
is a party to thèse proceedings. The commissioner has reported that 
after some conversation by Mrs. Seaman with an unknown party, 
over a téléphone, thèse goods were removed by one of her workmen 
to a storage warehouse; but no one seems to hâve been examined 
who has the storage receipt, and the issue does not seem to hâve 
been developed to a point where a definite détermination can be had. 
The storage warehouseman should be brought into court and the 
goods taken by the trustée, as they had been in the possession of the 
Iron Clad Manufacturing Company, had been inventoried as its prop- 
erty, and apparently paid for with the Iron Clad Manufacturing Com- 
pany 's money, unless ownership or right to possession is properly 
claimed by some one. But upon the testimony, and in the absence of 
any demand upon or claîm by Mrs. Seaman as owner or bailee, the 
finding of the commissioner that she and the American Steel Barrel 
Company should be ordered to turn over this property cannot be sus- 
tained. 

Upon the whole matter, therefore, in so far as spécifie articles hâve 
been shown in the testimony or in the report of the commissioner 
to hâve been in the possession of the Iron Clad Manufacturing Com- 
pany, and to be now in the possession of the American Steel Barrel 
Company or of Mrs. Seaman, the report will be confirmed, except 
as to this furniture, and the trustée may apply further to hâve the 
order to show cause extended to the necessary parties so as to bring 
the question of the custody of the furniture into court, if he so de- 
sires. The expense of storing this furniture should not go on in- 
definitely if the title can be determined. 

[6] The order to show cause also asked for a search of the prem- 
ises of the American Steel Barrel Company for property of the bank- 
rupt; but the commissioner has not reported upon this, and except 
for the right to carry out the orders of the court in taking posses- 
sion of spécifie property, or to obtain known assets of the bankrupt 
as to which claim was not disputed, no such trespass could be au- 
thorized. 

[7] The only remaining question is as to any possible punishment 
for contempt at this time. As has been said, no spécifie direction to 
any one with respect to the property in the possession of the Iron 
Clad Manufacturing Company has heretofore been given by this 
court (except as a restraining order from disposing of its assets was 
193 F.— 50 
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: ÎTiclUded in the order to show cause upon which this présent appli- 
cation is based, and in so far as an additional restraining order against 
the disposition of property by the American Steel Barrel Company, 
unless in the ordinary course of business, was issued upon an appli- 
cation to extend the receivership to that company). Substantially 
ail of the property affected by the présent proceeding, with the ex- 
ception of the Personal papers of Robert Seaman, deceased, and of 
Elizabeth C. Seaman, are covered by a pending motion in which the 
creditors seek an extension of the receivership of the Iron Clad Man- 
ufacturing Company (or now, possession by the trustée) over the 
property of thè American Steel Barrel Company. 

A détermination of that proceeding in favor of the trustée would 
make the décision of this motion superfluous except as to the question 
of contempt. Adjudication has been had in bankruptcy, but an ap- 
péal-therefrom is now pending. The papers upon the motion to 
extend the receivership hâve, within the last few days, been submit- 
ted to this court, and considération of them makes it appear that 
further delayin determining this motion, so far as the real estate is 
cbncerned, is unnecessary and will be prejudicial to the interests of 
the estate. The other findings of the commissioner upon the présent 
motion are so indefinite as to spécifie articles of any importance that 
the question with respett to the real estate is the only one which 
will be àffécted immediately; but that is of sufficient importance to 
be disposed of at once. 

The application to punish Mrs. Seaman and the corporation for 
contempt canrlot be finally disposed of at this time. If Mrs. Seaman 
arld'the' American Steel Barrel Company do not cbmply with the 
order based upon the report and this opinion, they will plainly be 
in contempt of this court, and in so far as they assumed to interfère, 
after the filing of the pétition, with any property in the possession of 
the alleged bàrtkrupt and did not hold themselves in a position to 
account to this court for their actions and ail property taken by 
them, they hâve already acted in contempt of the authority of the 
court, evjîn though the insolvency of the Iron Clad Manufacturing 

: Company was deniéd and contested by them. 

The order to shbw cause was based largely upon claims of con- 
'ternptuous conduct. The réport of thè commissioner deals entirely 
with the possession of the property and makes no spécifie finding of 
Contemptuous acts. ' It sayâ only that "the- respondents thé American 
Steel Barrel Company and Elizabeth C- Seaman, individually and as 
an officér of sàicl compaily, are giiilty' of contempt." But this is 
so indefinite and the cbitimissioner " has so evidently ' directed his re- 
port to the c|Uestion of obtainihg possession of the property àlorie, 
'that any spécifie application, based' upon thèse alle'ged contempts, will 
be held until it can be seen whether the orders of thç court upon the 
commissioher's report are satisfactorily complied with. 
' The report will be cotifirmed as indicated hereîn. 
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In re ZEHXER. 

(District Court, E. D. Loulsiana. February 27, 1912.) 

No. 1,G09. 

1. Bankruptcy (§ 150*) — Pkopebty — Mortgaged Propebty — Abakdokment. 

A bankrupt's trustée is not required to adiuinister property of the 
bankrupt burdened with liens or mortgages, but may abandon the sanie 
to tlie secured credltor, as it is bis duty to do so whenever itîs certain. 
that the gênerai estate will dérive no heneflt froin a sale of the prop- 
erty. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 228 ; Dec. 
Dig. § 150.*] 

2. Bankrtjptcy (§ 213*) — Liens— Mobtgaged Pbopertï— Foreclosube— Junis- 

DiCTioN or State Court. 

The State bas concurrent Jurisdictlon with a fédéral court to sell 
mortgaged property of a bankrupt on foreclosure; the fédéral court ju- 
risdiction being only exclusive by reason of its custody of the res, so 
that, whenever the trustée abandons the property voluntarily or is foreed 
to do so by order of court, the bankruptcy court may grant the mortga- 
gee permission to foreclose in the state court. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 3.'31-342 ; 
Dec. Dig. § 213.*] 

3. Bankbuptcy (§ 213*)^LiENs— Mortgaged Property— Sale. 

Where it is probable that mortgaged property of a bankrupt will real- 
ize a surplus over the amount due on the mortgage, or even in doubtful 
cases, the property should be sold by the bankruptcy court, and the cred- 
itors should not be permitted to foreclose in the state court. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 334-342; 
Dec. Dig. § 213.*] 

4. Bankruptcy (§ 213*) — Liens— Mortgaged Propebty— Title— Sale Fkee 

FROM Liens. 

Under the law of Louisiana, the full title to a bankrupt's mortgaged 
property vests in the trustée, and it may be sold by the bankruptcy court 
in the settlement of the estate free from liens on due notice to the lien- 
holders affording them opportunity to appear and protect thelr elaims. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 334-342; 
Dec Dig. § 213.*] 

5. Bankbl'ptcy (§ 213*)— Liens — Mobtgaged Propebty— Sale. 

Thë provision of the bankruptcy act tliat valid liens shall not be af- 
fected by bankruptcy proceedings refers only to the validity of the con- 
tract, and not to the remedy for the enforcemept of the lieuholder's 
rlghts which may be changed without Impairing the obligation of the 
coiitract, providing an equally efficient and adéquate remedy is substi- 
tutedr 

[Edi Note.^For other cases, see Bankruptcy, Cent. Dig. §§ 334-342; 
Dec. Dig. § 213.*] 

6. Bankbuptcy (§ 213*) — ^ Liens — Mortgaged Property — Sai,b>-Appbaise- 

M-ENT. 

\yhere a mortgage on a bankrupt's property provided for a sale with- 
out appraisement. and the property was sold free from liens in the bank- 
ruptcy proceedings, an appraisement made in the usual course thereof 
might be dlsregarded in selling the same and the sale approved if made 
for an adéquate price, as authoriaed by Bankruptcy Act July ,1, 1898, c. 
541, § .70b, .30 Stat. 506 (Û., S. Comp. St. 1901, p. 3451). 

, [Ed. Note.— l'or other cases, see Bankruptcy, Cent. Dig. §§ .334-342; 
Dec. Dig. § 213.*] , , 

•For other cape* ses same tppio & § ^jumbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes» 
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7. Eankeuptcy (§ 21S*) — ^Liens — Moktgaged Property — Sale — Advertisino. 

On a sale of mortgaged property free from liens by a bankrupt's trus- 
tée, no more shoiild be expencled for advertisiiig than would be requlred 
in case of a sale Tinder the state laws. 

[Ed. Note. — l'or other cases, see Bankrnptcv, Cent. Dig. §§ 334-342; 
Dec. Dig. § 213.*] 

8. BAnkrxjptoy (§ 213*) — Liens — Mobtqaged Propeety— Sale by Trustée. 

Wbere It is doubtful that mortgaged property of a bankrupt when sold 
in bankruptcy proceedings will bring enough above tlie debt to pay the 
fées of an auctloneer, the trustée could sell the property himself wlth- 
out the auctloneer's assistance. 

[Ed. Note.—For other cases, see Bankruptcy, Cent. Dig. §§ 334r-342; 
Dec. Dig. § 213.*] 

9. Bankruptcy (§ 213*) — Liens^Mobtgaged Propebty— Sales. 

Where mortgaged property of a bankrupt is sold In a bankruptcy pro- 
ceedlng, the détails of the sale could be left to the discrétion of the 
ereditors, giving the mortgagee the right to purehase the property sub- 
jeet to hls claim and to set off the amonnt thereof against the purehase 
price. 

[Ed. Note.—For other cases, see Bankruptcy, Cent. Dig. §§ 334-342; 
Dec. Dig. § 213.*] 

10. Bankruptcy (§ 213*) — Liens— Mortgaged Property— Sale — Expenses. 

Where mortgaged property of a bankrupt is sold free from liens in 
bankruptcy proceedings, it cannot be charged with the expenses of the 
sale or fées of the référée in bankruptcy, but the mortgage creditor may 
be requlred to contrlbute to the charges and expenses of sale an amount 
not exceedlng what he would be requlred to expend to foreclose his mort- 
gage in the state courts. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 334^-342; 
Dec. Dig. § 213.*] 

In the matter of bankruptcy proceedings of Louis Zehner. Applica- 
tion of Josepli Burnstein for leave to foreclose his mortgage in the 
state court. Denied. 

Dart, Kernan & Dart, for trustée. 
Titche & Rogers, for mortgage creditor. 

FOSTER, District Judge. In this case Joseph Burnstein, the hold- 
er and owner of two promissory notes, secured by mortgage on cer- 
tain real estate surrendered by the bankrupt, pétitions the court for 
leave to foreclose his mortgage in the state court. He allèges that 
he has reason to belieye the property cannot be sold for a price ex- 
ceeding the amount of his claim, with interest, costs, and attorney's 
fées stipulated for in the act of mortgage. Emile W. Del Bondio, 
trustée of the bankrupt, opposes the pétition. 

The parties hâve agreed to the f oUowing stipulation as to the f acts : 

"That the mortgage referred to in pljiintlff s pétition was executed as al- 
leged thereln for the isum of $6,500 as therein stated, of whleh |200 has been 
paid. 

"That the sald act of mortgage was dnly recorded In the niortgage office 
of the i>arish of Orléans, as requlred by the laws of Louisiana, on the day 
of its éxecution. That the Interest is due on the two notes of $6,300 as stat- 
ed therein. That the flrst mortgage on the property thirdly descrlbed In 
the pétition and in the act of mortgage is for $2,000, and Interest Is due there- 
on since June 24, 1911. 

*For other cases see same topic & i nvmber in Dec. & Am, Dlgs. 1907 to date, ft Rep'r Indexe» 
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"That the appraisemeut by the appralsers appolnted by tlie trustée was for 
the sum of $10,275 for ail of the property descrihed in the pétition or in the 
act of moi'tgage. That Joseph Burnsteln, the petitioner herein, is the holder 
and owner of the notes, and they are not paid." 

It is urged by petitioner that his contract stipulâtes for a sale 
without appraisement, and if the property is sold by the trustée it 
will hâve to bring three-fourths of an appraisement made in the 
bankruptcy proceedings ; that it will be subject to the payment of 
fées of an auctioneer, of the trustée and référée in bankruptcy, and 
of appraisers appointed in the proceedings ; that the cost of adver- 
tising the property will be at a higher rate, and the advertisement 
will occupy more space, than if sold by the sherifï; and that he would 
not hâve the right to bid in the property and offset his debt against 
the priée, but would be compelled to pay the full amount over to the 
trustée and await a distribution in due course. 

[1] It is well settled that the trustée is not required to administer 
property burdened with liens or mortgages, and he may abandon 
same to the secured créditer. In f act, it is his duty to do so whenever 
it is certain the gênerai estate will dérive no benefit from the sale 
of such property. In such contingency it was the practice under for- 
mer bankruptcy acts for mortgage creditors to foreclose in the fédéral 
courts, and the jurisdiction, regardless of citizenship, with spécial 
référence to Louisiana mortgages, was upheld by the Suprême Court 
in Ex parte Christy, 3 How. 317, 11 L. Ed. 603, and Nagent v. 
Boyd, 3 How. 437, 11 L. Ed. 664. So far as I know, however, this 
particular question has not been presented under the act of 1898; 
but there would appear to be no good reason why the court, having 
the custody of the res, could not grant an order of sale in a summary 
manner on the application of the mortgage creditor. However, the 
application is for leave to foreclose in the state court, and the trustée 
has not seen fit to abandon the mortgaged property. On the con- 
trary, he strenuously asserts there is a considérable equity in it that 
will benefit the gênerai fund, and he does not admit the validity of 
the petitioner's mortgage. And further he contends this court has 
exclusive jurisdiction to administer the bankrupt estate, and cannot 
vest jurisdiction in the state court by its order allowing the mort- 
gage creditor to foreclose therein. 

[2] The jurisdiction of the state court to sell the property of the 
bankrupt, even after adjudication, is concurrent with that of the 
fédéral court, and the latter jurisdiction is only exclusive by reason 
of its custody of the res. Whether the trustée abandons the mort- 
gaged property voluntarily, or is forced to do so by order of court, 
this court can certainly grant permission to the mortgage creditor to 
foreclose in the state court. In re Johnson (D. C.) 127 Fed. 618; 
In re San Gabriel Sanatorium Company, 111 Fed. 892, 50 C. C. A. 56; 
McHenry v, La Société Français d'Epargnes, 95 U. S. 58, 24 h. Ed. 
370. 

[3] But it seems to me, however, that in ail cases where it is prob- 
able a surplus will be realized over and above the liens and mort- 
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gages, or evçn in douttfui cases, it would be better for ail parties 
concerned that the property be sold through the bankruptcy court. 

[4] Undoubtedly, under the law of I^uisiana, the full title to 
mortgaged property vests in the trustée in bankruptcy, and it is 
well settled that this court has authority to sell it free of ail liens and 
incumbrances upon due notice to the lienholders and upon affording 
them opportunity to appear and protect their claims. 

[5] It has been repeatedly held that the provision of the bank- 
ruptcy act that valid liens should not be affected by the bankruptcy 
proceedings has référence only to the validity of the contract, and 
not to the remedy for enforcing the lienholder's rights, which may 
be changed without impairing the obligation of the contract, pro- 
vided an equally efficient and adéquate remedy is substituted. In 
re Williams. 156 Fed. 939, 84 C. C. A. 434; In re Utt, 105 Fed. 754, 
45 C. C. A. 32; In re Harralson, 179 Fed. 490, 103 C. C. A. 70, 29 
L. R. A. (N. S.) 737. With regard to the présent application I can 
see no reason why the property should not be sold in the bankruptcy 
proceedings and the mortgage holder amply protected in ail his rights. 

[6] Any âppraisement of the property made in the usual course 
of bankruptcy proceedings may be disregarded in sellihg it and the 
sale approved by the court, if the price is considered adéquate. Sec- 
tion 70b, Bankruptcy Act 1.898. 

[7, 8] There is no reason why advertising in bankruptcy should 
be at any Higher rate than that fixed fdr légal advertisements by the 
State laws, nor should there be any more display than is usual in other 
judiciâl 'advertisements, and the trustée could very properly sel! the 
property' himself without the assistance of an auctioneer iti ail cases 
wheré it iis dbiibtful that the property will bring enough to pay sufeh 
fées. ■ '■■■ ' ' 

[9] The détails as to tlié sale of incumbered property may well 
be left to thé fairness aiid discrétion of the creditors, giving to the 
mortgage holder a full voice in the proceedings, under the rliles of 
court, of course subject to the approval of the court in order that no 
injustice may be donc. The rules adopted by this court under the 
bankruptcy act of 1841 in substance provided that the mortgage cred- 
itor might fix the terms of sale, provided he did not fix the terms of 
crédit iot shorter periods than those to which the bankrupt was en- 
titled; that the order of sale should ipso facto annul the mortgages,. 
liens, and privilèges; but that they should attach to the proceeds in 
the sàmenlanner and to the sanie extent; that the mortgage créditer 
should bave the right to purchase the: property subject to his daim 
and to offset the amount of his daim against the priée. If the prés- 
ent rules of the court are inadéquate, they will be supplemented or 
amended, tp such an extent ras may be necessary. 

[10] . Petitioner's fears with regard to the fées of the référée and 
trustée seenj to me to be; jivithout foundation. It has, been held in 
a number qf cases that rnortgaged property cannot be cbarged. with 
the expenses of its sale or the fées of the référée and trustée 
in bankruptcy? but, SO; far- as I am advised,. in ail thèse cases the 
mortgage holder had, the, right to enter upon the property and sell 
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ît without resorting to judicial proceedings. In Louisiana tlie mort- 
gage créditer would hâve to regularly foreclose by proceedings in 
court, and therefore it would seem only just and équitable that the 
mortgaged property should contribute a proportion of the law charges 
and the expenses of sale not exceeding the amount the mortgagee would 
be forced to expend in foreclosure proceedings in the state courts. 
The rules under the act of 1841, above referred to, so provided; 
but this is a question that does not arise at this stage of the proceed- 
ings. If the property brings the amount the trustée allèges it will, 
the mortgage creditor will of course be paid his claim in fuU, with 
interest and reasonable attorney's fées. 

For thèse reasons the application will be denied. 



In re STBWART. 

(District Court, B. D. Louisiana. February 27, 1912.) 

No. 1,541. 

1. Bankkuptcy (§§ 188, 254*) — Bankeupï's Trustée — Propebtt Subjeujt to 

Liens. 

A bankrupt's trustée Is not bound to admiaister any property of tbe 
bankrupt on which there is a lien, but he Is bound to earry out the 
bankrupt's valld contracta made in good faith and not in fraud of his 
gênerai creditors. 

[Ed. Note. — For otber cases, see Bankruptcy, Dec. Dlg. §§ 188, 254.*] 

2. Bankruptcy (§ 151*) — Assets — Mortgaged Property. 

A bankrupt's trustée, on receiving property of a bankrupt subject to a 
yalid mortgage, bas no greater rigbts with référence thereto than the 
bankrupt. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. | 193 ; Dec. 
Dlg. § 151.*] 

3. Bankruptcy (§ 262*) — Mortgag-ed Property — Sale. 

Wliere mortgaged property of a bankrupt passes to bis trustée, the 
mortgagee should attend the flrst meeting of creditors and there présent 
bis objections to a sale of the property, and the trustée should cite the 
mortgagee and glve him an opportuuity to présent such objections before 
attempting to sell the property free from the lien. 

[Ed. Note. — For otber cases, see Bankruptcy, Dec. Dlg. J 262.*] 

4. Bankruptcy (§ 268*) — Mobtgages — Sale of Property— Appbais^ment. 

Where a mortgage on property of a bankrupt stipulated for a sale 
without appralsenient in the event of foreclosure, and the property was 
sold to the mortgagee In bankruptcy proceedings for less than the mort- 
gage debt, he could not be compelled to pay the cost of appralsement 
and for a keeper employed without his knowledge. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 268.*] 

5. Bankruptcy (§ 368*) — Mortgaged Peopeety — Sale — Trusteb's Fées. 

Where mortgaged property of à bankrupt Is sold in bankruptcy pro- 
ceedings for less than the mortgage debt, the trustée cannot recover fées 
to the préjudice of the mortgagee. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 368.*] 

6. Bankruptcy (§ 223*) — Mortgaged Property— Sale — Eeferee's Fées. 

Where mortgaged property of a bankrupt is sold in bankruptcy pro- 
ceedings to the mortgagee for less than the mortgage debt, no fées can be 

t ' — ■— ■ 

•For otber cases see same topic & 9 ncmbeb In Dec. & Am. Dlga. 1907 to date, & Rep'r Indexes 
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allowed to the référée elther out of the fund or as a ctiarge agalnst tlie 
mortsagee. 

[Ed. Note. — For otber cases, see Bankruptéy, Cent. Dig. §§ 8S8-S94 ; Dec. 
Dig. § 223.*] 

7. Bankbuptcy (§ 268*) — Mortgaged Pkopebty — Sale — Costs. 

Since a mortgage can only be foreclosed In I^oulsiana by Judidal pro- 
ceedlngs, where mortgaged property of a bankrupt was sold In bank- 
ruptéy proceedlngs to the mortgagee for less tban the mortgage debt. 
the mortgagee was bound to contribute to the gênerai fund an amount 
sufficlent to pay for the cost of advertlsing the property for sale at the 
légal rate flxed for judicial advertlsing in that state, and In addition 
an amount equal to what the sherlff would hâve charged for selUng the 
property, and any other actual costs of the court incident to the sale 
thereof, as dlstinguished from the costs of administration of the gênerai 
bankruptcy estate. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 268.*] 

8. Bankkoptct (§ 267*) — ^Administration of Estate — Sale or Mortqaqed 

Propekty — Costs. 

Under Bankruptcy Rurle 14, par. 4, of ;the bankruptcy courts sitting In 
Loulsiana, providing that property burdened with liens or mortgages 
- cannot be sold by the trustée exeept by express authoriizatioii of creditors, 
and when so directed to be sold it may be presumed that the sale is for 
the benefit of the gênerai fund, where mortgaged property was sold by 
a bankrupt's trustée to the mortgagee for less than- the mortgage debt, 
tbi; fées allovved, together with any other costs, such as appralsers' and 
keeper's fées, if necessary and proper, should be charged agalnst such 
fund. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 267.*] 

In the raatter of bankruptcy proceedings of Henry G. Stewart. Ap- 
plication by mortgagee, after having purchased the property at a sale 
by a trustée, to compel a transfer of the title. Granted. 

Claude I,. Johnson, for trustée. 

F. Riyers Richardson, for mortgage créditer. 

POSTER, District Judge. [1-3] In this case I prevîously had 
occasion to consider the application of John T. Whittaker, a creditor 
holding a mortgage on certain real estate, surrendered by the bank- 
rupt, for leave to foreclose his mortgage in the state court, and the 
application was dismissed with leave to renew, for the reasons filed 
on May 9, 1911, to wit: 

In thls matter It appears that the bankrupt surrendered among hls asseta 
certaiû real estate, burdened with a mortgage of $11,000, represented by five 
promissory' notes, each for $2,200, payable respectively In one to flve years. 
ïhe act of mortgage contalns the pactum de non alienando and ail the claus- 
es usual to mortgages in Loulsiana, Including the stipulation that default 
on one of the notes shall mature the others remalning unpaid. The first note 
fell due, and remained unpaid, at the time of the adjudication in bankruptcy. 

It appears the trustée was directed by the first meeting of creditors to 
sell ail of the real estate of the bankrupt. and the pièce in question was duly 
appralsed and is now belng advertised for sale by an auctioneer. John T. 
Whittaker, holder of the mortgage notes, was sent the usual notice, but did 
not attend the first meeting of creditors. It also appears by the testimony 
before me that the mortgaged property will probably not sell for more than 
the amount of the mortgage. 

It may be conàidered well settled that the trustée Is not bound to ad- 
minister any property of the bankrupt on which there is a lien, and that he 
is bound to carry out the valid contracts of the bankrupt made in good faith 

^For ottiei* ctuies see »ame topic & i nvmbsb In Dec. & Am. Digs. 1907 to date, & Eep'r IndezM 
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and not In fraud of hls gênerai credltors. In tliis case the ownership of the 
property passed to the trustée, but he necessarlly bas no greater rlghts tlian 
the original ovvner. The bankrupt could not hâve sold the property to the 
préjudice of the mortgage, and prier to the adjudication the holder of the 
notes mlght bave foreclosed In tbe state court. 

Oue of the ehlef objects of the bankruptcy law is to seeure the prompt and 
economical distribution of the bankrupt's estate, and it is clear that if this 
is to be accomplished ail of the creditors should co-operate. ïhe mortgage 
créditer should hâve attended the lirst meeting of credltors and there pre- 
sented hls objections to the sale of the mortgaged property. lîad he doue 
so, the trustée mlght not bave been directed to sell it. And so, too, the trus- 
tée should hâve cited the mortgage holder and given him hls day in court 
before attemptlng to sell the property free of bis lien. By mutual eo-oiiera- 
tion the advertisement of the property that has been made mlght hâve been 
avoided; but, as the matter has gone so far, I am not disposed to interfère 
with the sale, but, of course, no adjudication of the property can be made un- 
less It brings enough to cover the amount due the holder of the mortgage 
notes under hls contra et. 

The custody of the property is undoubtedly In this court ; but I can see 
no good reason, and indeed comlty VFOuld require It, vi'hy consent should not 
be given to permit the foreclosure of the mortgage in the state court, if the 
trustée is unable to sell. 

The rule will be dismissed, reserving to the plaintifC the right to renew 
hls application, and the trustée will be directed to make no adjudication un- 
less the property brings enough to pay to the mortgage holder ail that is 
due him under bis contraet, without déduction for any costs of administra- 
tion in bankruptcy. 

It appears, however, that after the décision with regard to the 
former rule the trustée and mortgage holder entered into an agree- 
ment as to the sale of the property, by the terms of which the mort- 
gage creditor agreed to bid on the property up to the amount of 
his mortgage, and, if adjudicated to him, to deposit an amount to 
cover the cost of making the sale ; and the trustée agreed to waive 
the fées of himself and the référée. In due course the property was 
sold and adjudicated to the mortgage holder for the sum of $10,500, 
and he thereupon deposited the sum of $258 to cover the auctioneer's 
charges at 2 per cent, and the cost of advertisement. Thereafter, by 
order of the référée, the trustée declined to transfer the property 
until an additional amount to cover the fées of the référée and ap- 
praisers and charges for a keeper should be deposited. The mort- 
gage holder has therefore made application for an order on the 
trustée to compel him to transfer the property to him, and, in the 
alternative, for a refund of the amount deposited and leave to fo re- 
close his mortgage in the state court. 

Some différence of opinion having arisen between the parties and 
their counsel as to the actual facts concerning the agreement made, 
the matter was referred to a spécial master to hear the évidence and 
report his conclusions of fact and law thereon. The matter is now 
before me on exceptions to his report. 

The master found that the above-mentioned agreement was en- 
tered into, but that the référée was not a party, and it was the act of 
the trustée without the authority of court; that the mortgage cred- 
itor had availed himself of the bankruptcy court; and that he should 
pay the commission of the référée and the fées of the appraisers and 
the charges of the keeper. 
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The agreement between the mortgage créditer and the trustée, not 
having received the sanction of the référée, must be disregarded in 
so far as it prétends to waive the referee's fées; but the sale and 
adjudication made pursuant thereto may be confirmed, if it is not 
inéquitable to do so. 

[4] It appears that the mortgag'e in this case, as is usual in Lou- 
isiana, stipulâtes for a sale without appraisement in the event of fore- 
closure. Therefore the services of the appraisers could not hâve been 
of any benefit to the mortgage holder, and any fées paid them can- 
not be taxed against him. With regard to the keeper's charges, they 
were not authorized by the mortgage créditer, and the keeper was 
put in charge of the premises without his knowledge or consent and 
apparently without notice to him of the necessity for such action. 
This charge must therefore be considered to hâve been incurred for 
the benefit of the gênerai creditors, and the mortgage créditer can- 
not be taxed with it. 

[5] The trustée seems by his agreement to hâve waived any fées 
that he might hâve been entitled to; but, whelher he had done so 
or not, he could not be allowed same out of the proceeds of the mort- 
gaged property to the préjudice of the, mortgage holder. The trus- 
tee's fées are not fixed. Their allowance is always within the dis- 
crétion of the court, and when allowed it is on the theory that his 
services hâve been of value to the gênerai estate. 

[6] The fées of the référée, however, are fixed by law. They are 
very meager and inadéquate, in view of the high duties he is called 
upon to discharge, and I would be very loath to hold that he is not 
entitled to them, in préférence to ail other charges, in any case where 
there are sufiicient funds to pay them. The weight of authority, 
however, is clearly to the effect that the lienholder should not be 
prejudiced in his lien by the allowance of fées or costs out of the 
fund derived from the sale of incumbered property. 

[7] In jurisdictions where the mortgagee or a trustée would hâve 
the authority to enter upon the incumbered property and sell it 
without recourse to judicial proceedings, even the referee's fées bave 
been denied. But in LoUisiana, in order to enforce the collection of 
a mortgage, it is necessary in ail cases to foreclose by judicial pro- 
ceedings, and therefore, if leave be granted the mortgage holder in 
this case to foreclose in the state court, he will be obliged to expend 
some part of his fund iri order to obtain relief, and the bankrupt 
estate will be uselessly depleted by the pâyment of the charges al- 
ready incurred. It seems to me, therefore, but just and équitable that 
he should contribute to the gênerai fund an amqunt sufficient tô pay 
for the cbst of advertisihg the property for salé,' at! the légal rate 
fixed for judicial advertisements in L,ouisiaria, aind in addition to 
that an amount equal to the commission thé sherifï would charge for 
sellïng tKe,']î)rbperty, and any other actual costs of this court, incident 
to the salé of thé property as clearly distinguished frôm the costs of 
administration 'bf the gênerai bankruptcy estate. This would, of 
course, include any fées due the référée for meetings or other services 
in connection with the sale, but not his commission of 1 per cent, on 
the amount thereof. 
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[8] Under the rules of this court, property burdened with liens or 
mortgages cannot be sold by the trustée except by the express au- 
thorization of the creditors (see rule 14, par. 4), and, when they so 
direct the trustée, it may be presumed that the sale is for the benefit 
of the gênerai fund. Therefore the referee's and trustee's fées, if 
the latter is allowed any, together with any other costs, such as ap- 
praisers' fées and keeper's fées, when necessary and proper, should 
be charged against this fund. In this case it appears that the mort- 
gage creditor has already advanced the sum of $258, but he ought 
to supplément this by such an amount as is necessary in view of the 
foregoing remarks. The trustée will be directed to make title upon 
his doing so. 



UNITED STATES ex rel. RRINMAXN v. MARTIN. 
(District Court, W. D. New York. February 20, 1912.) 

1. Aliens (§ 54*) — Déportation rnocEEDiNos — Ple.\dings — Evidence. 

The rule obtaining in erlmliial procédure need not be followed in dé- 
portation prooeediufis before immigration oflicers as to tlie taking of tes- 
timony, and formai pleadings are not required ; but the examinatiou, 
though summary, uiust afi'ord the alien a fair opportunity to establish his 
right to enter or renialu in the United States. 

[Ed. Note.— For other cases, see Alien.s, Dec. Dig. § 54.*] 

2. Habeas Corpus (§ 29*) — Déportation Pboceedinos— Invalid Procbed- 

INGS. 

Where an alien in déportation proceedings was denied due process of 
law, in that he was not alïorded a fair opportunity to establish his rights 
to enter or remain in the United States, he could aval! himself of a wrii. 
of habeas corpus. 

[Ed. Note. — For other cases, see Habeas Corpus, Dec. Dig. § 29.*] 

3. Aliens (§ 51*) — Déportation— Geounds. 

A citizen of the United States, wbile vlsltiug in a foreign country, iu- 
duced a citizen thereof to follow him to the United States and there be- 
eome his wife. On their arrivai in the United States he Informed her 
that it was unnecessary to hâve a cereniony of marriage perfornied, that 
it was customary to merely enter Into a contract to llve together as man 
and wife, and, believing him, ,she lived and cohabited with him, and was 
regarded as his wife by their neighbors. On learnlng that he had de- 
-ceived her, she demanded that he marry her, and on his refusai to do so 
she left him, and obtalned judgment for breach of promise to marry. 
Hcld, that she could not be deported on the ground that she entered tlie 
United States for an immoral purpose. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 111 ; Dec. Dig. § 
.'il.*] 

4. Aliens (S 49*) — -Déportation — Grounds. 

An alien, free from mental or permanent physlcal disability, and pos- 
sessing means and friends, niay not be deported on the grouud that she 
procured her admission into the United States by false statements as to 
her relationship to a citizen, since such représentation was collatéral to 
the rlght of déportation on the ground that she was likely to become a 
public charge. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 107; Dec. Dig. 
§ 49.*] 

•For other cases see same topic & § number in Dec. Se Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Habea8 corpus by the United States, on the relation of Bertha Rein- 
mann, against Isaac Martin, to obtain the release of relater f rom 
custody under a déportation warrant. Writ sustained, and relator 
discharged from custody, on giving bond in the event of an appea! 
by respondent. 

Wile & Oviatt, for relator. 

John Lord O'Brian, U. S. Atty., and William Palmer, Asst. U. S. 
Atty. 

HAZEL, District Judge. The relator, Bertha Reinmann, allèges 
that she is unlawfully restrained of her liberty by the respondent, a 
United States inspecter of immigration, who charges her with having 
violated the immigration statute, passed Februarv 20, 1907 (Act Feb. 
20, 1907, c. 1134, 34 Stat. 898 [U. S. Comp. St. Snpp. 1909, p. 447]), 
and the acts amendatory thereof. The respondent contends that the 
relator should be deported to the country whence she came, on the 
ground that she is an alien who unlawfully secured admission to the 
United States by means of false and misleading statements, thereby 
entering without inspection. It appears that the relator was imported 
into the United States from Switzerland on October 2, 1910, by one 
Dominick Oeschger, a citizen of this country, and that she lived with 
him as bis mistress and concubine at Rochester, N. Y., until on or 
about July 15, 19U, when she was taken into custody under a war- 
rant charging that she entered the United States for an immoral 
purpose, and that at the time of her admission she was a person likely 
to become a public charge. Following her appréhension, she was 
examined before the inspecter of immigration, and the évidence ad- 
duced is attached to the return, and, together with certain documents, 
has been treated by me as the proofs upon this hearing. The war- 
rant upon which the relator was taken into custody, and by which 
the Commissioner of Immigration was commanded to grant her a 
hearing, states that she entered the United States for an immoral 
purpose; while the acting Secretary of Commerce and Labor, upon 
briefs submitted to him after the hearing, found that she secured ad- 
mission by means of false and misleading statements. The relator 
contends that, not having been apprised of any other charges than 
those contained in the warrant, she has not had due process of law, 
and that the order of déportation is illégal. 

[1,2] It is well settled that in this class of examinations before 
the Secretary of Commerce and Labor, or an immigration inspecter, 
the rules which ordinarily obtain in criminal procédure need not be 
applied or followed, and formai pleadings are net required, as the 
taking of testimony or statements of witnesses is net surrounded by 
the limitations and barriers of judicial proceedings. In re Jem Yuen 
(D. C.) 188 Fed. 353. The hearings and examinations, though sum- 
mary, must nevertheless afferd the alien fair opportunity to establish 
his right to enter the United States, or remain therein after entry ; 
and if such fair opportunity has not been accorded, he has not had 
due process of law, and may, for relief, avail himself of a writ of 
habeas corpus, United States v. Ju Toy, 198 U. S- 253, 25 Sup. Ct. 
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644/49 L. Ed. 1040; Chin Yow v. United States, 208 U. S. 8, 28 
Sup. Ct. 201, 52 L. Ed. 369; United States v. Sibray (C. C.) 178 
Fed. 144. But I do not deem it necessary to décide the contre versy 
strictly on the ground of failure to accord the relator a fair or proper 
hearing. 

[3] By her testimony, in so far as is material, it appears without 
dispute that Oeschger, a man more than 60 years of âge, while visit- 
ing in Switzerland, requested that she marry him, to which she finally 
consented, and at his soHcitation came with him to the United States 
on the steamship Lapland under a promise of marriage, and believ- 
ing that upon her arrivai he would marry her. He informed her af ter 
her arrivai that it was unnecessary to hâve a ceremony of marriage 
performed; that it was the custom in this country to merely enter 
into a contract to live together as man and wif e ; and, beheving him, 
she lived and cohabited with him, and was regarded as his wife by 
their neighbors. On learning that Oeschger had deceived her, she 
immediately demanded that he marry her, and upon his refusai to do 
so she left him, and since then, except during a period of ilhiess, has 
supported herself by nursing. 

It was stated by counsel, dehors the record, that after leaving 
Oeschger she brought an action against him to recover damages for 
breach of promise of marriage, and that the action was tried before a 
jury and determined in her favor. Such détermination, in an ac- 
tion wherein her personal conduct, motive, and object in leaving her 
native country received carefui scrutiny, has properly been accepted 
by the acting Secretary of Commerce and Labor to négative the spé- 
cifie charge set out in the warrant. However that may be, the pre- 
sumption is that, in disagreeing with the findings of the immigration 
inspecter, who was not required to make any findings, he did not re- 
gard the évidence sufficient to justify the exclusion on the ground 
that the relator entered the United States for an immoral purpose. 

The question therefore arises whether the évidence shows that she 
procured admission by materially f aise and misleading statements, and 
whether she may now be excluded on that ground. The respondent 
postulated that, if the false statements had not been made at the 
time of admission, the government inspecter at the port of entry 
would hâve made a more searching inspection, that would bave ascer- 
tained that she was likely to become a public charge and subject to 
déportation under the provisions of the act. This assumption, how- 
ever, is merely spéculative, and does not follow from the évidence. 
The reasonable probabilities are that, had she truthfully answered 
the questions as to her relationship to Oeschger, his plans toward 
her would hâve become known, and perhaps he would hâve married 
her immediately, in which event she would bave taken the nationality 
of her husband. Upon the question of whether she made false and 
misleading statements, the évidence attached to the return shows the 
following : 

"Q. Wheii lauded in New York, did you not say tliat you were Dominick 
Oesehger's nieee':* A. Dominick Oeschger said tliat I was his nièce, and that he 
would take care of me, and that I would not become a public charge. Q. Did 
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younat tell 'the immigration' ofHcerg that you were hls nieceî A. No, sir. Q. 
Were ^ou jaot detained for a short time on tl>e vessel, and did you not say 
that you wanted to go witli your iincle? A. Yes; I did say that. Q. Then 
you did admit to the Immigration officer that you were his nièce î A. Yes, 
sir." 

Her quoted teatimqny f airly indicates that the contradictory state- 
ment was prompted by the attitude of Oeschger, who doubtless in- 
duced herdtiring her . détention to make such false statement in aid 
of his purpose tç),effectuate her admission. The statement, it will be 
perceived, related whoUy to her asserted kinship to Oeschger, and 
had no material bearing on her right to enter, or the likelihood of 
her becoming a public charge. The case of Lewis v. Frick (C. C.) 
189 Fed. 146, practically holds that where false and misleading state- 
ments are made, which do not of themselves concern the right of 
admission, they are collatéral to the right of déportation, and an alien 
cannot be déported on account of them. 

[4] The évidence further shows that the relator is free from men- 
tal or permanent physical disability. She is 26 years of âge, foUows 
the occupation of nursing, has secured a substantial judgment for 
damages against Oeschger, has funds and friends, and there is no 
indication whatever that she is likely to become a public charge. 
The power and authority vested by Congress in immigration officers 
are of such great responsibility that I hesitate to disagree herein with 
the conclusions of the acting Secretary of Commerce and L,abor upon 
the évidence; and if the said false statement were material, or if it 
were a représentation which bore directly upon one of the causes 
for which she might be excluded under the act, or, indeed, if the 
right to exclude her rested on conflicting testimony, I would sustain 
the finding; but, as the record stands, there is no évidence to show 
that the relator belongs to the excluded class, and it was error of 
law to so hold. 

The writ is sustained, and an order to that efïect may be entered, 
save that, if the respondent appeals within 10 days after receiving 
notice of the entry of the order of discharge, the relator must give 
a bond, with surety, in the sum of $250, pursuant to Suprême Court 
rule 34, conditioned to appear and answer the judgment of the Cir- 
cuit Court of Appeals. 

So ordered. 



UNITED STATES v. REDDIN et al. 

(District Court, E. D. Wisconsin. March 4, 1012.) 

3. Criminal Law (§ 113*) — Place of Offense. 

Shipment in ludiana of dynamite or nitro.ïlycerine in Interstate com- 
merce by participants in a consplracy to violate the fédéral laws against 
such shipment was the act of ail the conspirators, permitting trial in In- 
diana of conspirators found in another state. 

[Ed. Note. — For cther cases, see Criminal Law, Ceut. Dig. § 232; Dec. 
Dlg. § 113.*] 

•For other casèa see same topic & § numbeh In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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2. Criminal IiAw (§ 242*) — Fédéral Offenses — Removal for Tbial. 

Persons charged as conspirators are properly removed to the state af- 
fording the most convenient place of trial from the standpoint of ail 
the défendants, In the absence of a constitutional right to discharge from 
arrest. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 509, 510; 
Dec. Dig. § 242.*] 

3. Criminal Law (§ 242*) — Fédéral Offenses — Removal for Tbial. 

On application for a warrant of removal of a person to another state 
for trial for a fédéral offense, technical considérations should be avolded 
as far as possible. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 509, SIO; 
Dec. Dig. § 242.*] 

4. Criminal Law (§ 242*) — Fédéral Offenses — Removal for Tbial. 

On application for a warrant of removal of a person to anotlicr state 
for trial for a fédéral offense, the indictmeut cannot be attacked as a 
pleading, but œay be as a pièce of évidence. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ .509, 510; 
Dec. Dig. i 242.*] 

5. Criminal Law (§ 242*) — Fédéral Offenses — Removal for Tbial. 

An indictment charging formation of a conspiracy Deeember 1, 190(). 
to violate fédéral laws by shipping dynamite or nitroglycérine in Inter- 
state commerce and continuons carrying on of the conspiracy until flling 
of the indictment, spécifie shipments made in 1910 and 1911, being set 
forth, showing times, trains, and places of shipment and destination, is 
sufficient to warrant removal of accused as co-conspirators, though they 
did not enter the conspiracy Deeember 1, 1906. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 509, 510; 
Dec. Dig. § 242.*] 

Application by the United States for a warrant to remove William 
E. Reddin and another to another state for trial. Application granted. 

Guy D. Goff, U. S. Atty. 
W. B. Rubin, for défendants. 

SANBORN, District Judge. This is an application for a warrant 
of removal of défendants to the district of Indiana for trial of the 
so-called dynamite conspiracy case under an indictment for conspiracy 
against a large number of persons, filed at Indianapolis February 6. 
1912. It is understood that most of the défendants hâve given bail 
for their appearance at Indianapolis, but thèse particular ones object 
to removal on the constitutional ground that if any oiïense against 
the United States was ever committed by them, which they do not 
admit, it was committed in Wisconsin, and not in Indiana, and that 
they are entitled to be tried where the supposed offense was com- 
mitted. They urge it as a great hardship to be tried where they are 
not known, where they will be put to great expense, great loss of time 
through a long trial, and conséquent loss of earnings. Certainly it is 
a hardship, although it may be assumed that their union will bear 
the expenses. It was said on the argument that they will hâve able 
counsel in Indiana, if they go there for trial, and that ail possible 
défenses will there be properly made. 

[1,2] It seems perfectly clear to me that, if there bas been any 

*For other cases see Bame topic & i HUMbeb In Dec. & Am. Digs. 19C7 ta date, & Rep'r Indexe* 
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offense by Reddin and Seiffert, it was committed in Indiana as well 
as in Wisconsin. The offense charged is a couspiracy to violate the 
fédéral laws against tlie shipping of dynamite or nitroglycérine in 
interstate commerce. A large number of shipments between différent 
States are alleged in the indictment to hâve been made by McManigal 
and J. B. McNamara, many of them into Indiana from other states, 
and a number from Chicago to Milwaukee; and the conspiracy itself 
is charged to hâve been formed in Indiana December 1, 1906. Every 
such shipment by McManigal or McNamara was, of course, the act 
of ail those défendants who had then joined the conspiracy, if there 
was one. So the offense, if any, was committed in Indiana, although 
it may also hâve been in other states. The most convenient place of 
trial from the standpoint of ail the défendants is in the district of 
Indiana. Therefore thèse défendants should stand trial there, with 
the others, unless they bave the right, under the Constitution, to be 
, discharged from arrest hère. 

In order to show their right to discharge, they werecalled as wjt- 
nesses, Seiffert testified he was never in Indiana excep); it). the winter 
of 1904-05, when he went through on a train. He also stated that 
in February, 1911, he took Mr. Reddin's place for four'days as busi- 
ness agent and financial secretary of the Local Bridge and Structural 
Iron Workers, and wrote some business letters for him during that 
time to J. J. McNamara about the work of Heyl & Patterson on the 
Greenfield avenue job, but not on the Milwaukee Western Fuel 
Works, which was blown up March 16, 1911. Mr. Reddin testified 
that he had been such business agent and secretary for 6V2 years, had 
been in Indiana twice, first in September, 1908, and the last time Sun- 
day, February 25, 19l2. The trip to Indianapolis in 1908 was to 
attend a convention, and this testimony v*s confirmed by another 
witness. Both Seiffert and Reddin deny in the most positive terms 
any connection, participation, or knowledge of the conspiracy alleged 
in the indictment. " 

[3-5] It is urged by counsel for the défendants that the testimony 
conclusively shows that they could not bave been original parties to 
the conspiracy alleged because of their déniai and the inhérent prob- 
ability. It is inconceiVable, he says, that a conspiracy of this nature 
could bave been, at first, within the knowledge of any one outside 
the inner circle, among the officers of a great fraternal brder. It is 
extremely improbable that the original conspiracy could hâve taken 
in thèse men, ône of whom was not everi a local offïcer. If, how^ever, 
counsel says, it is possible that thèse défendants could hâve become 
identified with the conspirators, they must hâve been taken in at some 
later time, and at some place other than Indiana, and that thé in- 
dictment should hâve shown when and where they joined. The Con- 
stitution provides that the accused shall be' informed of the nature 
and cause of the accusa:tion against them. It is not enough to say 
that in 1906 A.; B., and C. entéred into a conspiracy, and then on thé 
trial attempt to show that C. was taken in long af ter that date, unless 
the time and placé are given ; otherwise C. bas no opportunity to 
know what he is charged with, and so cannot make a proper défense. 
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The grand jury which found this indictment, and the person who 
drew it, must hâve known that a desperate conspiracy like this could 
not hâve been made by 50 people, scattered over the country, but only 
by a very small group ; and that, if others were drawn in later, as the 
dynamiting opérations extended to varidus locaUties, it was the duty 
of those responsible for the indictment to inform thèse later conspira- 
tors just what the charge against them was. Since the courts hâve 
always been watchful of the rights of a person charged with crime 
to see that he was sufficiently informed in order to properly défend 
himself, the argument made is not without «onsiderable force. 

The conspiracy was evidently one which was to continue until the 
employers who were fighting the union should be brought to time. 
It was contemplated that it might last more than three years, which 
is the period after which no conspiracy can be prosecuted, but any 
act in exécution of the original plan may be regarded as a renewal of 
the original combination, and may be prosecuted against any one par- 
ticipating, personally or through others, within three years after such 
act. Assuming that the charge of conspiracy December 1, 1906, is 
outlawed, and that Reddin and Seiffert could only be prosecuted from 
the time they came in, and through McManigal or McNamara did 
something to efifect it, must the time and place of their com- 
ing in be alleged? The three essential things necessary to enable 
the government to prosecute for conspiracy more than three years old 
are stated in this indictment thus : (1) The original formation of the 
conspiracy December 1, 1906; (2) the continued existence and carry- 
ing on of the conspiracy by ail the défendants from that date to the 
time of filing indictment, particularly at the time of the carrying of 
each shipment of dynamite in interstate commerce; (3) many ship- 
ments in executing the conspiracy, giving time, place, train number, 
place of shipment, and destination. In substance, the indictment says 
to thèse two défendants, "You conspired together, and with others 
December 1, 1906, you kept on executing the conspiracy, particularly 
on July 27, 1910, August 15, 1910, September 17, 1910, March 5, 
1911 (and varions other dates), by carrying 40 sticks of dynamite (or 
other number particularly mentioned) in a passenger car, on train No. 
21 from Chicago to Milwaukee." And thèse défendants bave under- 
stood that they were charged with coming into the alleged conspiracy 
at the time of the Milwaukee shipments, as appeàrs from their déniais 
in thèse proceedings. Thèse déniais are like this : 

"Said défendant particularly dénies each and every allégation In said In- 
dictment wherein It is set forth that on the ].jth day of llarch, 1911, or at 
any other time pursuant to any conspiracy In which thi.s défendant toolv auy 
part, or that pursuant to any knowledge or understanding or agreement, or 
in any wlse in which this défendant might know or ought to hâve Icnown, did 
the said Ortie McManigal transfer, carry, or convey forty sticks of dynamite 
or any other substance betwcen [Chicago and Slllwaukee]." 

It is true that thèse déniais are made only by way of excessive cau- 
tion, but they show that défendants may sufficiently know what the 
real charge against them is. 

Suppose the indictment had charged that Reddin and Seifïert came 
in when the first Milwaukee shipment was made, and it turned eut 
193 P.— -51 
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on the trial that'they, or one of them, wrote an earlier letter showing 
hè was involved. the objection would then be raised, that the proof 
had failed, and that he or they must be discharged^: By attempting 
to be too ekplicit the government might be out of court. 

In thèse proceedings ail technical considérations are to be avoided 
as far as possible. McNichols ViPease,, 207 U. S. 100, 28 Sup. Ct. 
58, 52 L. Ed. 121. One highly technical and narrow rule is found 
necessary which is that the indictment cannot be attacked as a plead- 
ing, but may be as a pièce of évidence ; that is, abandon entirely the 
standard fixed by the courts as a test of criminal pleading, and inquire 
only whether it shows satisfactorily if the accused bas been in fact, 
however inartificially, charged with a crime. Pierce v. Creecy, 210 
U. S. 387, 402, 28 Sup. Ct. 714, 52 L. Ed. 1113. On its face the in- 
dictment is clearly good, but.by évidence it is shown that Reddin and 
Seiffert were not at first implicated. It would be ,requiring much too 
exact a standard, I think, to compel spécifie statement as to just when 
every défendant in a conspiracy where the utmost secrecy was nec- 
essary actually came in. 

The application for removal should be granted. 



TJNITED STATES v. MURPHY et al. 
(Circuit Court, N. D. Californla. September 25, 1909.) 

1. Public Lands (§ 120*) — Homestead Entbt— Résidence— Impeovement— 

Evidence. : 

In a suit by the United States to set aslde a patent Issued for a home- 
stead entry, évidence held to require a flnding that there had been no 
such aetual, Contlnuous résidence on the land by the homesteader, with 
the Intention to establlsh a home there to the exclusion of one elsewhere, 
as the law required, or that the required improvements had been made. 

[Ed. Note.— For other cases, see Public Lands, Dec. Dig. § 120.*] 

2. Public Eands (§ 138*)-^Homestead—Convbyance— Notice to Pukchaser. 

A purchaser of a homestead entry from the entryman on the day he 
proveû up, before a final certlflcate tjad been Issued, was not for that 
reason charged with notice of the entryman's failure to comply with the 
homestead law, where the final certlflcate and the patent were thére- 
after issued before suit was btought to set aside the patent and cancel 
the entry ; but, the patent having issued before suit, the purchasers were 
: entitled tp the rights of bona fide purchasers, if they purchased for value 
and without notice. . . 

[Ed. Note. — For other cases, see Public Lands, Dec. Dig. § 138.* 
Bona fide purchasets Of public lands, see note to United States v. Dé- 
troit Timberà LumberÇo., 6TC.C. A. 13.] 

3. Public Lands (§ 120*)— Dsfects in Titi^e— Notice— Evidence. 

j,: In a suit by the United States to set aside a homestead patent on an 
;, entry, évidence hclil to charge a purchaser of the lahd from the entry- 
man with notice of thelatter's failure to comply with the homestead 
law. 
[Ed. Note. — ^For other cases, see Public Lands, Dec. Dig. 1 120.*] 

In Equity. Suit by the United States of America against Albert 
M.. Murphy and Qthers:. Judgment for complainant. 

•For otber cases si«e eame tapie & % ncmber tn Dec, & Km. Dtgs. ta07 to date, & Rep'r Indexai 
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George Clark, Asst. U. S. Atty. 
Frank Freeman, for défendants. 

FARRINGTON, District Judge. This is a suit brought to cancel 
a patent issued to the défendant Albert M. Murphy under the pro- 
visions of the homestead law. The patent purports to convey certain 
lands in Glenn county, in the Northern district of California, situated 
about midway between and to the west of the towns of Millsap and 
Elk Creek. Homestead application was entered IMarch 26, 1900. 
Final proof was made May 13, 1905. Four days later a final certificate 
was delivered to Murphy, and on the 5th day of the following No- 
vember patent issued. On the very day, and immediately aftér final 
proof was put in, Murphy deeded the land to the défendants H. D. 
Knight and John D. Knight. The deed was thus executed prior to 
the issuance of either final certificate or patent. The patent antedated 
the commencement of this suit more than two years. It is urged that 
the défendant Murphy failed to cultivate the land so entered, or to 
réside continuously thereon as required by law, and that the défend- 
ants H. D. Knight and John D. Knight had ample notice of thèse 
facts prior to the exécution of the deed to them. 

[1] Upon final proof Murphy and his witnesses testified that he 
had resided on the homestead continuously for five years, had culti- 
vated about half an acre thereof for garden purposes for five seasons, 
that he had used the land continuously since settlement for pasturing 
his own stock, and that the improvements thereon consisted of a 
dwelling house, barn, and three-quarters of a mile of board, barbed- 
wire, and post fencing. 

The évidence now before the court, however, shows very conclu- 
.sively that thèse statements were far from true. The entryman never 
plowed or cultivated any portion of the homestead. His improvements 
consisted of a fence three-quarters of a mile long, and a house 12x14, 
built of rough lumber, containing but one room. It also appears that 
he grubbed out a little brush. At the time he filed on the land Murphy 
had a wife and four children. Alraost immediately after entry he 
went on the land with his family. About the middle of June, 1900, 
they went away. The family lived from the fall of 1900 until the 
spring of 1902 at or in the vicinity of Millsap. From the spring of 
1902 until June, 1904, they lived in a house on Mr. Gillespy's ranch 
about one mile from the homestead. In August, 1904, Murphy sep- 
arated from his wife, and from this time until after final proof he 
appears to hâve made his headquarters at Elk Creek. It is not shown 
that the family ever returned to the entry after June, 1900. 

During the first two vi^inters after his entry Murphy herded goats 
on the homestead and adjoining government land. During this time 
he seems to hâve occupied his cabin. During the remainder of the 
five years he visited the land at intervais of from one to two or three 
months, staying for a night or two on each occasion. Until June, 
1904, his actual résidence appears to bave been with his family. An 
attempt is made to excuse the failure of the family to réside on the 
place by showing that the wife insisted on living where the children 
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could go to school. But it is not shown that the family resided on 
the entry when there was no scKool, nor that Murphy made any at- 
tempt to render his one-room cabin habitable for such a family. 

After leaving the Gillespy place in June, 1904, Murphy worked 
three months for a man named Garnett, 12 or 15 miles distant from 
his entry. During this time Murphy made no visits to the homestead. 
For the following six months or more, Murphy was at or near Elk 
Creek. This he says was his post office and where he had his home. 

The proof clearly shows that there was no such actual continuous 
résidence on the land in question as the homestead act contemplâtes. 
There is nothing in the évidence to show a bona fide intention to 
establish a home and a résidence on the homestead entry to the ex- 
clusion of one elsewhere. Morrison v. Davidson, 16 Land Dec. Dept. 
Int. 378; Puette v. Gréer, 33 Land Dec. Dept. Int. 417, 419; Small 
V. Rakestraw, 196 U. S. 403, 25 Sup. Ct. 285, 49 L. Ed. 527. 

[2] The only question remaining is as to whether the Knights had 
notice of Murphy's failure to comply with the homestead law. I 
cannot agrée with counsel that the Knights should be charged with 
such notice simply because they bought the land before final certificate 
issued. Such might be the rule if the government had brought suit 
before patent to cancel the entry. Travelers' Ins. Co., 9 Land Dec. 
Dept. Int. 316, 321. 

But, patent having issued before suit, the Knights are now entitled 
to enjoy the rights of a bona fide purchaser, provided they purchase 
for value, and without notice of Murphy's failure to comply with the 
homestead act. United States v. Clark, 138 Fed. 294, 70 C. C. A. 584. 

[3] The évidence convinces me that the Knights, before Murphy 
put in his final proof, had notice sufficient at least to put them upon 
inquiry. The Knights kept a store, and J. E. Knight was postmaster 
at Elk Creek during this time. Elk Creek was then a little place of 
about one hundred people. Hère or in this immédiate vicinity Murphy 
made his home. This was his postoifice. Murphy saw Knight nearly 
every day. At the time of final proof Murphy owed the Knights a 
bill of $278, which had been standing for a year and a half or two 
years. A few days before final proof was made Mr. H. D. Knight 
asked Mr. Murphy about proving up, and agreed to let him hâve, 
and did let him hâve, $20 to prove up with. He accompanied Murphy 
to Willows from Elk Creek when the latter went to prove up, and 
immediately after the proof was put in he went down to the court- 
house and "asked the county clerk what kind of proof Albert Murphy 
had put in," and on the same day, before they returned to Elk Creek, 
the land was deeded to the Knights for $300. Of this sum Murphy 
received but $20 in cash; the balance was applied in settlement of 
his bill. 

T. J. Gillespy, who occupied a place adjoining the homestead, tes- 
tifies that he had an interview with Mr. H. D. Knight before the 
final proof was made. During the course of this interview Mr. Knight 
proposed to sell the Murphy homestead to Gillespy. Gillespy said to 
him: 
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"I told him I ilidu't think he coïild get a patent on the daims. I didn't 
thinlc he had sufficient proof. * * » x told him before that I woiildn't 
take the property uuless he would give me a good tltle." 

The following testimony was given by Mr. Gillespy: 

"XQ. 98. Two or three days before the final proof was niade you were 
going to eontest It, and why didn't you do ItV A. Mr. Knight came to me, 
and he says to me, he says: 'Are you going to eontest those applications?' I 
saysr 'Yes, sir.' He said: 'What are you going to do it for?' I said: 'Be- 
cause I don't waut any one to get it without they hâve a good title. They 
interfère with my ranch considerably. If any one gets it, I will take my 
chances on gettlng the land afterwards ; but I want a good title.' 

"XQ. 99. Yon said you wanted a good title? A. Well, then Mr. Knight 
says: 'Well, now, what is those patents worth to you? You just state to me 
what they are worth to you with a good title.' I says: 'I don't think you 
can get a -good title with that proof.' He says: 'I will guarantee the title.' 
I says: 'If you guarantee the title, I will give you ifOOO for the two places.' 
AVell, Mr. Knight says: 'That is enough. Don't say any more.' He says: 
'You won't appear against us, will you'.'' I says: 'No, sir.' " 

Mr. Knight dénies that he ever had any conversation with Mr. Gil- 
lespy about buying the place until after final proof. However thi.s 
may be, it is unreasonable to stip]DOse that Mr. Knight was ignorant 
of the fact that neither Murphy nor his family resided continuously 
on the homestead. Knowdedge of this fact was sufficient to put him 
upon inquiry. Wafer v. Harvey Countv Bank, 46 Kan. 597, 26 Pac. 
1032, 1036. 

Let a decree be entered in accordance with the prayer of complain- 
ant's bill. 



THE MANNA-IÎATA. 

(District Court, D. Maryland. January C, 1912.) 

Collision (§ 91*) — STi:AArER and Schoonek Meeting— Négligent Lookout. 
A collision in Chesapeake Kay at night between a steamer going down 
and a meeting schooner held due to the fault of the steamer in failing 
to see the schooner and in changing her course while passing another 
vessel, while the schooner properly kept her course, and was not in 
fault. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. §§ 187-192; Dec 
Dig. § 91.* 

Signais of meeting vessels, see note to The New York, 30 C. O. ;A. 
GSQ.] 

In Admiralty. Suit for collision by John Kennard, master of the 
schooner Edward L. Martin, against the steamer Manna-Hata, and 
cross-libel by claimant of steamer. Decree for libelant. 

Arthur D. Fcster and John Henry Skeen, for libelant. 

Arthur George Brown, R. E. Lee Marshall, and Burlingham, Mont- 
gomery & Beecher, for respondent. 

ROSE, District Judge. The schooner Edward L. Martin and the 
steamer Manna-Hata were in collision. Each blamed the other. The 
schooner libeled the steamer. The steamer filed a cross-libel against 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the schooner. The libel and cross-libel hâve been consoUdated. The 
vessels came together at half past 11 on the night of September 14, 
1911. The moon had arisen about an hour and a half before. The 
sky was partly overcast. The moon was sometimes obscured by 
clouds. Sometimes it emerged from behind them. The tide was at 
the end of the flood or the beginning of the ebb. The wind was from 
the south. It was blowing from 10 to 15 miles an hour. The weather 
conditions had no part in bringing about the coUision. Both vessels 
displayed proper lights. At the point at which they came together the 
navigable channel of the Chesapeake is several miles wide. A schoon- 
er, the Ruth L,. Price, was the only other vessel anywhere in the neigh- 
borhood. The steamer was bound down the bay to the Capes of the 
Chesapeake. It was on its regular voyage from Baltimore to New 
York by the outside route. The schooner was bound up the bay from 
the Rappahannock river to Baltimore. Until the maneuvers which 
preceded the collision, the steamer was on a south by east course. 
The schooner on a north by west. When they actually came together, 
the steamer was headed about due east. The schooner's course at 
that moment is one of the questions in dispute. The steamer is the 
burdened vessel. It says it was not in fault and that the schooner 
was. 

It alleged : First. The collision would not hâve taken place had 
not the Martin changed its course to starboard. Second. The schoon- 
er should hâve changed its course by going to port. Third. The 
Martin hid itself from the steamer in the wake of the Price until the 
Martin and the steamer were dangerously near together. 

Thèse allégations will be considered in the order in which they hâve 
been stated. 

First. Before the schooner is said to hâve gone to starboard, it 
had admittedly been on a north by west course. It was running wing 
and wing before the wind. Any substantial change of course would 
hâve caused the sails to jibe. They did not do so. Only one witness 
says that the schooner's course was altered at any time prior to a few 
seconds before the collision. This witness was the second officer of 
the steamer. The fact that its sails did not jibe shows that he must 
hâve been mistaken. His testimony as to the time at which the change 
of course took place is contradicted by his captain. The latter vi^as 
the only other witness for the steamer. He impressed me very favor- 
ably. He had gone to his room some 15 minutes before the collision 
took place. In trying to avoid the schooner, the second oiUcer then in 
charge of the steamer had put it on half speed. The captain at once 
went to the pilot house. He says that at that time the schooner was 
still on a north by west course. In a minute or less the collision took 
place. It is true that the captain thinks that in that brief space, meas- 
ured by seconds, the schooner changed its course to starboard. He 
believes that, if such change had not taken place, the steamer wpuld 
hâve safeiy crossed the schooner's bow. In point of fact, the bow 
of the schooner struck the steamer amidship. The former lost its bow 
sprit and forward rigging. Its stem was wrenched. Its seams opened. 
It shortly afterwards sank. It was subsequently raised. I believe 
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that the steamer's captain is mistaken in supposing that the schooner 
changed its course. If it had, its sails would hâve jibed. What the 
captain savv wàs probably the resuit of the collision, and not its cause. 
The moment the schooner's bow sprit touched the steamer the stem 
of the former would hâve been thrown to starboard. I find, there- 
fore, that the schooner held its course. 

Second. It is said that, if the schooner had changed her course to 
port, the collision vt'ould not hâve taken place. After the second 
officer of the steamer saw the schooner, he brought the steamer to 
half speed. L,ess than a minute before the collision the steamer was 
put at full speed. It was impossible for the schooner to foretell what 
the stëafner's speed would be. The steamer might hâve continued at 
half speed. If it had, and the schooner had gone to port, the chances 
of a collision would bave been increased by such change of course. 
It was the duty of the schooner to keep its course. The cirdumstances 
under which a vessel can be held in fault for adhering to the rules 
are very exceptional, They do not exist in this case. 

Third. The steamer says that the Martin was sailing in the wake 
of the Price. The latter's sails were also winged out. The steamer 
contends that the Martin was hidden from it by the Price. The Mar- 
tin says that it was not in the wake of the Price, but was three-quar- 
ters of a mile to the eastward of the Price, and not more than one or 
two boat-lengths behind it. The steamer's claim in this respect rests 
solely upon the testimony of its second officer. He says : That when 
he first saw the Price he made out its green light about 11/2 points 
on his starboard bow. That he put his helm to starboard, throwing 
the bow of his vessel to port — that is, to the eastward. The Price 
threw her bow to port, jibed and ran ofï to the westward. That, 
when the steamer passed the Price, there was about half a mile dis- 
tance between therri. That some time after making out the green 
light of the Price he made out the red light of the Martin. He then 
put his helm still farther to starboard, throwing the steamer's head 
around until its course became substantially easterly. He brought the 
steamer to half speed. After that the captain came on deck and a 
minute later the collision took place. 

Obviously, if this account be correct and the Martin was originally 
in the wake of the Price, it must bave been a considérable distance 
behind it — ^half a mile or more. Under such circumstances the col- 
lision could not hâve happened, ail the conditions being as described 
by the second officer, unless the Martin had changed its course. He 
says it did. I bave already stated the reasons which convince me that 
it did not. It is unnecessary, therefore, to inquire whether the Mar- 
tin would baye been in fault had she been sailing up the bay in the 
wake of the Price. The learned, able, and industrious advocates for 
the steamer frankly admit that they bave not been able to find any 
case in which a sailing vessel bas been held in fault merely because 
she happened, although half a mile or more behind another vessel, 
to be sailing in its wake. In narrow channels one vessel must sail in 
the wake of another. In wide channels the sailing vessel cannot tell 
at what angle other craft may approach. It is impossible for it so 
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to adjust its position with référence to a vessel preceding' it as to 
insure that it will always be in the view of other ships approaching. 

If the Martin had been hidden from the steamer by the Price, the 
Martin would not hâve been in fault. Nevertheless, the steamer 
might hâve been free from blâme. If the Martin had been concealed 
from the steamer by the Price until it was too late for the steamer 
to avoid the collision, their coming together might hâve been from 
the standpoint of the steamer an unavoidable accident. The Java, 14 
Wall. 189, 20 L. Ed. 834. The facts, however, as already stated, 
show that the Martin was not hidden by the Price. For some reason 
the steamer appears not to hâve seetl the Price until she came near 
enough to make the officer in charge of the former fearful of a col- 
lision with the latter. Hîs attention was absorbed in avoiding the 
Price. If he had seen the Martin before,' he failed to recollect that 
it was in the vicinity. If he had not previously noticed it, he was too 
absorbed in the Price to see it until he had brought his ship on a 
course very nearly at right angles to that upon which it had been. 
When he saw the Martin, he was headed directly for it. He did not 
stop and reverse because he feared he had not suffîcient time to ar- 
rest the speed of his ship by so doing, and because, if hehad attempted 
it, the bow of the steamer would hâve been thrown to starboard. In 
his judgment his best chance of escaping a collision wàs to throw the 
head of his vessel still farther to port. This he did. 

I find that the schooner was not in fault, and the steamer was. The 
cross-libel of the steamer is dismissed, with costs. If the parties can- 
not agrée upon the damage to the schooner, it may hâve the usual 
decree for a référence. 



KENT V. EASTERN 0REDGING CO. 

(District Court, D. Maine. Jànuary 8, 1912.) 

No. 13a 

Collision (§ 71*) — Fault— Obstruction of Harbob by Drill Boat. 

A drill boat engaged In wldening a harbor, lying to one slde of the 
channel and held In position by cables extending to either side, field not 
in fault for the wrecking of a schooner by striking one of her cables, 
where the master of the schooner, when 100 feet away and when she 
could bave gone about, saw the cables in the channel, but, instead of 
going about and making sure that he could pass through the channel, 
attempted to pass on the other side of the drill boat between It and the 
shore. 

[Ed. Note. — For other cases, see Collision, Dec. Dig. § 71.*] 

In Admiralty. Suit by, Martin J. Kent, as master and part owner of 
the schooner J. H. G. Perkins, agairist the Eastern Dredging Company. 
Decree for respond'ent. 

Edward C. Plummer, for libelant. 

N. & H. B. Cleaves, Stephen C. Perry, and Robert T. Whitehouse, 
for respondent. 

<For other cases see same topic & S ndmber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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HALE, District Judge. The libelant, in behalf of himself and the 
other owners of the two-masted schooner J. H. G. Perkins, sues the 
Eastern Dredging Company to recover for the wreck of the schooner, 
occasioned' by reason of the respondent's drill boat obstructing the 
entrance to Cape Porpoise Harbor. On October 3, 1908, the respond- 
ent vvas operating a drill boat named the Rockport, opposite Goat 
Island lighthouse at Cape Porpoise, for the purpose of excavating and 
widening the harbor to a width of about 200 feet, and to a minimum 
depth of 18 feet at low water. The work was done pursuant to a 
contract between the respondent company and the United States gov- 
ernment. At the time in question, the drill boat was moored by six 
cables, three forward and three aft, with her bow heading out of the 
harbor in a southerly direction. The middle cables forward, and 
from the stern, ran to anchors in deep water. The cables from the 
starboard and port bows, forward and astern, ran to ring bolts on the 
eastern and western shores. The drill boat was moored with its 
center directly over the line of the most easterly eut made by her in 
her excavations. She was lying just outside the harbor channel, near 
the regular location of the red harbor channel buoy, which at the 
time in question had been removed further up the harbor. The reg- 
ular width of the channel is about 140 feet, its maximum depth 35 
feet, its minimum depth 18 feet, with shoal water to the shore of Goat 
Island on the east, and bold water off the shore of Folly Island on 
the west. The maximum rise and fall of the tide is about 9 feet. 
On October 3, 1908, just at sunset, the libelant, in commandi of bis 
schooner, was proceeding to the westward. Passing the can buoy at 
the entrance of Cape Porpoise Harbor, he laid a course up the harbor 
toward the drill boat, with the wind on his beam. A three-knot west- 
erly breeze was blowing. On arriving about 100 feet from the drill 
boat he saw her westerly cable. From the observation which he 
gave it, he thought it obstructed the channel, and left him no room to 
proceed, to the westward of the drill boat, up the harbor. He there- 
fore changed his course a point to east, with a view of going by on the 
easterly — the in-shore side — of the drill boat. He then saw the east- 
erly cable while yet about 70 to 80 feet away. Capt. Kent testifies 
that he called out to those on board the drill boat to slacken cable, 
but receivedi no response. It was then too late for him to corne about. 
He further says that the schooner passed halfway over the easterly 
cable, brought up on the cable, then paid off to starboard, and went 
upon the rocks, where she was left by the tide, and became a total 
loss. From the captain's testimony it appears that when he arrived 
at a point 100 feet from the drill boat he "could hâve tacked ail right 
and cleared the drill." He was familiar with the harbor, having been 
in and out 15 times. At a point 100 feet from the drill boat he saw 
the westerly cables. 

Without deciding precisely where the drill boat was, I am satisfied 
from the whole testimony that she was so far to the eastward that 
there was no room upon the in-shore side for a vessel to pass up the 
river in safety. It seems clear that the captain must hâve known 
that the boat could not be kept in position without cables upon both 
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lier sides, and that, if thei'e were cables upon the westerly side, there 
were cables aiso on hef easterly side ; but, aside f rom the question of 
cables, from his familiarity with the harbor he ought to hâve known 
that there was not room to pass upon the easterly side of the drill 
boat. It was clearly his duty to tack and come about, and give h'im- 
self an opportunity to make sure that he could proceed safely up the 
regular channel. The whole testiniony leads me to believe that there 
was sufficient room in that channel, and that, a few minutes before, 
another vessel had passed there, and gone up the harbor. There was 
nothing ,'in the wind or weather to prevent him from tacking, com- 
ing about, and making sure of the channel. It was light enough for 
him to do this without danger, for, from his own testimony, it ap- 
pears that he saw the cable, and the position of the drill boat. I hâve 
no hésitation in finding that the captain of the schooner was in fault, 
in that, when he was 100 feet away from the drill boat, he did not 
tack and come about, and find out whether he could safely go up the 
regular channel to the westwardi of the drill boat. 

Capt. Kent complains of the absence of a lookout upon the drill 
boat. According to his contention, the only service that could hâve 
been rendered by such lookout would hâve been to warn the schooner 
when she got within 100 feet of him. But if the lookout had been 
there he could only hâve advised the captain that it was impracticable 
to pass up on the easterly side of the drill boat. This, from his knowl- 
edge of the harbor, the captain should clearly hâve known. The 
lookout, then, if he had been there, could hâve advised Capt. Kent 
of nothing which he did not know, or should not hâve known. 

The absence of light upon the drill boat could not hâve contributed 
to the in jury ; for the captain of the schooner saw the cables ; he saw 
everything which it was necessary for him to see, in order for him to 
exécute the proper maneuver to relieve himself from danger. The 
whole testimony induces me to believe that he could safely bave come 
up the main channel on the westerly side; but, if not, he clearly could 
bave Seen his position and could hâve escaped the péril before him. 
In The D. H. Miller, 76 Fed. 877, 22 C. C. A. 597, the Cpurt of Ap- 
peals in this circuit foundthat a moving vessel colliding with a dredge 
at anchor must exonerate herself from blâme by showing that it was 
not in her power to prevent collision by any practical précautions. In 
speaking for the Court of Appeals, Judge Putnani said; 

"A fault charsed again-st the barge with référence to the first collision is 
that her scow,' intended to receive the dredged material, was lyiiig on hev 
port side, thus narrowing the channel, while it nilght hâve heen, with some- 
what less convenience, laid , on her stàrboar(J; and with référence to the 
second, which occurred Sunday, au alleged fault vvas that she had not 
hrought home her bucket, but that it and its apinntenances were allowed to 
Project some 30 or 40 feet beyoncl the forward part of the barge, and. that 
the steamer drifted with the tide agaiust this bucket, coniing in collisiou 
with it only and would h9.ve cleared the hu}l of the barge. With référence 
to each of thèse partlculàrs there are no such known tisages, or such spé- 
cifie évidence in the record,' as .lustifles us in treating them as anytWng more 
substantial thah raere suggestions. Kor did the faets suggested introduee 
éléments, of difticulty seriously embarrassiug the movements of the steamer, 
or making it impracticable for her to keep clear. Moreover, had the locu- 
tion of the écow or the position of the bucket in either case so narrowed 



IN BK PKESSED STEEL WAGON GOODS CO. 811 

the passage tliat it was Impossible for the steamer to go by wlthout strik- 
Ing, or even ouly extremely bazardons to attempt going, the steamer would 
stlll be in fanlt, as she was navigated in broad daylight, with full Imowl- 
edge of existing conditions. Tbe resuit Is that, as to them, tlie rule appUes 
that, where one vessel Is clearly proven In fault, the other Is not to be 
held guilty on mère presiimptlons or suggestions arising from the fact that 
a collision occurred. The Oregon, 158 U. S. 186, 19T, 15 Sup. Ct. 804, 809 
[39 L. Ed. 943], and the cases there elted." 

In the case at bar, as in the Miller Case, the faults chargée! against 
the drill boat are not sustained by affirmative, siibstantial évidence. 
On the whole, I feel bound to hold that the respondent was not in 
fault. 

Under ail the circumstances, I am inclined, however, to give no 
costs against the libelant. The decree must be: Libel dismissed, but 
without costs for either party. 



In re PRESSKD STEEL WAGOX GOODS CO. 
(District Court, W. D. Michigan. November, 1911.) 

BANKRUPTCT (§ 81*)— ACT OF BANKBUPTCT INVOLUNTARY PETITION. 

Bankr. Act July 1, 1898, c. 541, § 3a, cl. 3, 30 Stat. 546 (U. S. Comp. 
St. 1901, p. 3422), provides that acts of bankruptcy shall consist of the al- 
leged bankrupt having suffered or permitted, while insolvent, any credl- 
tor to pbtain a préférence, and not having, withln flve days before a 
sale of property afCected by such préférence, vacated or discharged the 
same. Held that, since aii involuntary pétition stating the act of bank- 
ruptcy in the language of the statute is insufflcient, but a statement with 
pârticularity of the facts or éléments which constttute the alleged act 
of bankruptcy Is requlred, a pétition alleglng that the alleged bankrupt 
sufCered the reeovery of a judgment against it, and had not, "at least 
five days before a sale or final disposition of any property affected by 
such préférence, vacated or discharged the same," wlthout alleglng the 
issuance of an exécution on the judgment, or the levylng thereof oh any 
property of the judgment debtor, and making no allégation of the date 
of any proposed sale under the judgment, was insufflcient. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. § 118; Dec. 
Dig. § 81.*] 

In the inatter of bankruptcy proceedings against the Pressed Steel 
Wagon Goods Company. On demurrer to a pétition in involuntary 
bankruptcy for f ailure to sufficiently allège an act of bankruptcy. 
Sustained. 

George M. Valentine and James O'Hara, for petitioners. 
Stratton and Evans, -for alleged bankrupt. 

SESSIONS,. District Judge., ,The pétition in this case is filèd by 
two of the creditors of the Pressed Steel Wagon Goods Conipàny to 
hâve that company adjudicated a bankrupt, and in such pétition the 
alleg:ed act of bankruptcy is set forth as follows: 

"Thftt withln four months precedlng the, flling of this pétition, yiz., on 
the 5;th day of April, 1911, the sa.i(l Pressed Steel Wagon Goods Company, 
while insolvent, committed an act, of bànicruptcy, in that it sufïered and per- 

•For other cases see same topic & § ndmbek in Dec. & Am. Digs. 1907 to' date, & Rep'r Indexes 
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mltted, while insolvent, one Frank A. Hecht, a créditer, to obtain a préfér- 
ence through légal proeeedings, to wit, permitted the sald Hecht to obtain 
a judgment agalust the sald Pressed Steel Wagon Goods Company in the 
circuit court for the county of Berrien, in the state of Michigan, in the sum 
of six thousand uine hundred ninety and 76/100 dollars ($6,990.76), together 
with costs to be taxed, and the sald Pressed Steel Wagon Goods Company not 
having, at least flve days before a sale or final disposition of any property 
affeeted by such préférence, vacated or discharged such préférence." 

The Pressed Steel Wagon Goods Company files a demurrer to this 
pétition upon the ground that it does not sufficiently allège an act of 
bankruptcy. 

It is apparent that the petitioners hâve sought to bring themselves 
within the provisions of clause 3 of section 3a of the bankruptcy act 
(Act July 1, 1898, c. 541, 30 Stat. 546 [U. S. Conip. St. 1901, p. 
3422]), which is as follows: 

"Acts of bankruptcy by a person shall consist of bis having (1) * * * 
(2) * * * or (3) suffered or permitted, while insolvent, any creditor to ob- 
tain a préférence through légal proeeedings, and not having at least five days 
before a sale or final disposition of any property affeeted by such préférence 
vacated or discharged such préférence." 

Manifestly this pétition does not set forth an aCt of bankruptcy 
unless it can be said that an allégation in the gênerai language of the 
statute is sufficient. The only spécifie f act averred is the rendition 
of a judgment against the alleged bankrupt and in favor of one of 
its creditors for a certain amount and upon a date named. There is 
no averment of the issuance of an exécution upon such judgment, or 
of the levying thereof upon any property of the judgment debtor. 
The pétition is silent upon the subject pf the sale of any property or 
a notice of such sale. No property affeeted by such judgment, or any 
préférence thereby created, is described. No date of ' sale, or pro- 
posçd sale, is specified. In short, except as to the judgment itself, 
the allégations of the pétition with respect to any act of bankruptcy 
are mère conclusions, rather than averments of particular facts from 
which such conclusions could be inferred, or upon which they could 
be based. If it is necessary to state with particularity the facts or 
éléments which constitute the alleged acts of bankruptcy, this pétition 
is wholly insufficient, because as said by Judge Archbald (In re Vast- 
binder [D. C, Pa.] 11 Am. Bankr. Rep. 118, 126 Fed. 417-420) con- 
cerning a pétition much fuller and more complète than the one hère 
under considération: 

"It is not the mère obtaining of a judgment and levying exécution on the 
property of the debtor while Insolvent that niakes hlm liable as a bankrupt, 
but the failure on his part, within five days before. a sale or final dlsposi- 
tioh of the property levied on, to hâve the saine vacated or discharged ; and 
there Is nothing of that klnd alleged hère. Ail that is stated la that judg- 
ments were obtained and exécutions levied, but what became ot them is not 
shown. The vital point in the charge is thus left out, and as to this the 
demurrer is well taken." See also. Collier on Bankruptcy, p. 76 ; Seaboard 
Steel Casting Co. v. Williams R. Trigg Oo. (D. C, Va.) 10 Âm. Bankr. Rep. 
594, 124 Fed. 75-76-77 ; In re Rome Planing Mill (D. C, N. Y.) 3 Am. Bankr. 
Rep. 123, 96 Fed. 812, 814, 815 ; In re Vetterman (D. C, N. H.) 14 Am. Bankr. 
Rep. 245. 135 Fed. 443. 
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Upon both reason and authority the pétition must state the par- 
ticular facts which, under the statute, constitute the claimed act of 
bankruptcy. The respondent in thèse proceedings has the right to 
be informed of the exact charge made against him which he is to be 
called upon to meet, and, if he so demands, is entitled to a trial of 
the issue thus presented by the court or a jury. An averment couched 
in the very gênerai language of the statute conveys no such informa- 
tion and présents no triable issue, and therefore is insufïicient. Pitts- 
burgh Laundry Supply Co. v. Impérial Laundry Co. (C. C. A., 3d 
Cir.) 18 Am. Bankr. Rep. 756, 154 Fed. 662, 83 C. C. A. 486; In re 
White (D. C, Pa.) 14 Am. Bankr. Rep. 241, 135 Fed. 199; In re 
Hark (D. C, Pa.) 14 Am. Bankr. Rep. 400. 135 Fed. 603; In re 
Chapman (D. C, Ga.) 3 Am. Bankr. Rep. 607, 99 Fed. 395-397 ; In 
re Nelson (D. C, Wis.) 2 Am. Bankr. Rep. 556, 98 Fed. 76, 77; Con- 
way V. German (C. C. A., 4th Cir.) 21 Am. Bankr. Rep. 577, 166 
Fed. 67, 91 C. C. A. 653. 

In Re Hark, supra, Judge Holland has very tersely stated the rule : 

"The manner of setting forth thé spécifications of aets of bankruptcy in 
Involuntary pétitions, and spécifications of acts of the discharge of bank- 
rupts, are very fertile sources of contention as to the suffleiency of thèse spéci- 
fications, and a définition of 'sufficieney' cannot be framed as a certain guide 
to be followed in ail cases. There is one rule, however, followed by ail the 
courts — ^that allégations of acts of bankruptcy in a pétition in the language 
of the act, without settlng forth any other facts or circumstances, are insuf- 
ficlent. An act of bankruptcy speclfied in section 3 must be set forth In a 
pétition showing that the bankrupt committed an act of bankruptcy, as de- 
flned In that section, in language to state a triable issue, and to glve notice 
to the alleged bankrupt as to what he will be expeeted to meet." 

In their mémorandum brief, and at the hearing, counsel for pèti- 
tioners bave claimed the right to amend the pétition in case of a find- 
ing that it is insufficient in its présent form. No formai application 
for leave to amend has been made, and the requirements of the rule 
in that regard hâve not been complied with. Therefore the question 
of amendment is not properly before the court at this time. How- 
ever, petitioners will be permitted to apply in proper form and man- 
ner for leave to amend their pétition at any time within 15 days from 
this date. 

The demurrer will be sustained, and, unless application is made 
for leave to amend within the time above limited, the pétition will 
be dismissed. 



In re VERDON CIGAR CO. 
(District Court, W. D. Michigan. November, 1911.) 
1. Bankruptcy (§ 228*) — Referee's Rulings — Pétition for Revibw — ^Time. 
Slnce neither Bankr. Act .luly 1, 1898, c. 541, 30 Stat. 544 (U. S. Comp. 
St. 1901, p. 3418), nor the gênerai orders prescribe any time within which 
a party aggrieved by a referee's rullng must file hls pétition for revlew, 
in the absence of a rule of court flxing such time, the pétition must be 
flled within a reasonable time. 

[Ed. Note. — For other cases, see Bankruptev, Cent. Dig. « 387 : Dec Die 
i 228.*] 

•For other cases see same topic St. % sumber in Dec. & Am. Diga. 1907 to date, & Rep'r InQesM 
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2. Baneeuptct (i 228*) — Refeeee's Rtjlinqs — Pétition to Review— Filing 
—rDiELAT— Lâches. 

' A delay of nearly flve months In filing a pétition to review a referee's 
rullng in bankruptcy constituted lâches for which the pétition would 
be dlsmissed, where the only excuse was thé pendency o( au appeal 
taken by another party from an order disallowing a part of another 
claim, whicli prevented the elosing and final settlement of the estate. 

[Ed. Note. — For other cases, see Banljruptcy, Cent. Dig. § 387 ; Dec. 
Dlg. § 228.* 

Appeal and review In bankruptcy cases, see note to In re Eg^ert, 43 C. 
C. A. 9.] 

In the matter of bankruptcy proceedings of the Verdon Cigar 
Company. On pétition for an order requiring référée to certify for 
review an order disallowing a claim for services rendered and ex- 
penses incurred by claimant as attorney for petitioning creditors in 
involuntary proceedings. Denied. 

Charles V. Hilding, for petitioner. 
Henry C. Briggs, in pro. per. 

SESSIONS, District Judge. On January 6, 1911, Merwin M. 
Hart, an attorney and the petitioner herein, fîled with the référée 
in bankruptcy a claim for services rendered and expenses incurred as 
attorney for the petitioning. creditors in this matter. Testimony was 
taken and a hearing had before the référée on March 13, 1911. 
Thereafter, arid on April 7, 1911, the référée made and entered an 
order disallowing the entire claim, and on the same day mailed a 
copy thereof to petitioner. No further proceedings were had until 
September 28, 1911, when petitioner filed with the référée his pétition 
for a review of such order of disallowance. The référée refused to 
make the çerfificate required by General Order No. 27 (89 Fed. 
xi, 32 G. C, A. xxvii), and on September 30, 1911, made an order 
denying the prayier of petitioner for a review and dismissing the 
pétition, basing his refusai and such order upon the ground that 
the petitioner, by his lâches, had forfeited his riglit to hâve the earlier 
order revie>ved. Thereupon the présent pétition was filed, praying 
for an order requiring the , référée ; to allow the pétition for review 
and to make the necessary report and return thereon. 

[1] The question hère presented is not a new one-i Neither the 
statute, nor gençjïàl orders in bankruptcy provide the time within which 
a party aggrieved by the referee's rulings must file his pétition for 
review. . In this district there is no rule fixing such time, and, in 
the absence of a rule of court on the subject, it has been uniformly 
held that the pétition for • review must be filed within a reasonable 
time. ,\i ■■■:■ ,.• ■ . 

[2] To, détermine what constitutes a reasonable time usually in- 
vplves some difficulty; but in view of tlie gênerai aim and purpose 
of the bankruptcy law to facilitate and expedite the- i proceedings 
in the settleriietit pf thé estâtes of bankrupts, and iti view of analo- 
gouâ provisions requiring prompt and speedy action, it may be sfated 
with certainty that the circumstançes and. conditions must be extrême 
which wili excuse a delay of more than 30 days in asking for a 

•For ptIier.casfts«ae.same.topic & S nvmbbb In Dec. H Am. .Digs. 1907 to date, & Rep'r Indexes 
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review of an order of the référée. Hère thé only excuse alleged or 
offered for a delay of nearly five months is the pendency of an ap- 
peal taken by another party from an order disallowing part of another 
claim which prevents the closing and final settlement of the estate. 
If such an excuse were held to be sufficient, it would inevitably fol- 
low that, in most cases, proceedings could be delayed indefinitely 
by the filing at long intervais of successive pétitions for review, and 
thus one of the main purposes of the bankruptcy act v^'ould be de- 
feated. 

Therefore, because of his prolonged and unreasonable inactivity 
and lack of diligence, petitioner is not êntitled to the relief for which 
he prays, and his pétition must be dismissed. This conclusion is sup- 
ported by numerous authorities. In re Milgraum & Ost (D. C, Pa.) 
13 Am. Bankr. Rep. 337, 133 Fed. 802; In re Grant (D. C, R. I.) 

16 Am. Bankr. Rep. 256, 143 Fed. 661 ; In re Foss (D. C, Me.) 

17 Am. Bankr. Rep. 439, 147 Fed. 790; In re Nichols (D. C, N. Y.) 
22 Am. Bankr. Rep. 216, 166 Fed. 603 ; In re Rome (D. C, N. J.) 
19 Am. Bankr. Rep. 820, 162 Fed. 971 ; Crim v. Woodford (C. C. 
A., 4th Cir.) 14 Am. Bankr. Rep. 302, 136 Fed. 34, 68 C. C. A. 
584; Bacon v. Roberts (C. C. A., 3d Cir.) 17 Am. Bankr. Rep. 421, 
146 Fed. 729, 17 C. C. A. 155; In re Koenig & Van Hoogenhuyze 
(D. C, Tex.) 11 Am. Bankr. Rep. 617. 127 Fed. 891 ; In re Davison 
<D. C, N. Y.) 24 Am. Bankr. Rep. 460, 179 Fed. 750-755 ; 2 Rem- 
ington on Bankruptcy, pp. 1663, 1664; 3 Remington on Bankruptcy, 
pp. 792, 793 ; Collier on Bankruptcy, pp. 502, 503 ; Loveland on 
Bankruptcy, p. 142. 



In re ROSE. 
(District Court, E. D. Kentucky. October, 1911.) 

Bankruptcy (§ 258*) — Moktgaged Assets— Sale— Disposhion. 

Where personalty of a baukrupt was mortgaged to its full value, $39.- 
68, it was pi'oper for the trustée to negotlate wlth the mortgagee to see 
if he would take the property in satisfaction of his daim, and not prop- 
er to direct him to take possession of the property and sell it. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 358 ; Dec. 
Dig. § 258.*] 

In the Matter of one Rose, a Bankrupt. On pétition to review an 
order of the référée directing sale of mortgaged personalty. Re- 
versed, with directions. 

C. L,. Williamson and R. A. Chiles, for trustée. 

COCHRANE, District Judge. This cause is before me on pétition 
for review filed by the trustée complaining of an order of the référée 
directing him to take possession of an organ covered by a mortgage 
for $39.68 and sell same. Theretofore the trustée had petitioned the 
référée for permission to reject this pièce of property because same 
was of no greater value than the mortgage debt, and there was noth- 

»For other cases see same topic & § numbek in Dec. & Am. Digs. 1S&7 to date, & Rep'r Indexes 



816 193 FEDERAL REPORTER 

ing in it for the gênerai creditors. It was upon this pétition that the 
order complained of was made. 

The référée agrées with the trustée that nothing can be made out 
of the organ for the gênerai creditors, and yet orders him to iell it. 
He seems to hâve thought that the ground upon which the trustée 
sought to be relieved of having to sell it was that it was burdensome 
to him personally. But I do not so read his pétition, and I do not 
see how it was possible for it to be burdensome to him personally. 
He would hâve been entitled to a reasonable allowance for his services 
and expenses payable out of the proceeds of the organ. His action, 
therefore, in desiring to be relieved of having to sell the organ was 
purely disinterested. 

The claim of the trustée was that, there being nothing in the organ 
for gênerai creditors, it was burdensome to the bankrupt's estate. The 
fact is that the real burden of the trustee's taking possession and sell- 
ing it will fall on the mortgagee. The proceeds of the mortgaged 
property will hâve to bear the expense of selling it. What ought to 
be donc is for the trustée to negotiate with the mortgagee, and see if 
he will not take the organ in satisfaction of his claim. I hâve no 
doubt that he will do so. In this way regard will be had for his 
interest, and the estate will be saved any claim to share in the funds 
for gênerai distribution. If he will not take it, still the property 
should be rejected, for there is nothing in it for the gênerai creditors. 
A sale is not essential to ascertain how much the mortgagee should 
be allowed to prove against the gênerai estate. Section 57h (Act 
July 1, 1898, c. 541, 30 Stat. 560 [U. S. Comp. St. 1901, p. 5443]) 
provides other means than conversion into money for the ascertain- 
ment of the value of the security in order to know how much the se- 
cured creditor can be allowed to prove against the gênerai estate. I 
do not mean to hold that in no case is it proper for the trustée to cou- 
vert into money incumbered property where the incumbrance exceeds 
the value of the incumbered property. I simply hold that in this case 
it is not proper. Regard for the interest of the mortgagee when no 
good will come of it to the bankrupt estate or the settlement thereof 
is sufficient to lead me to hold that in this case it is not proper for the 
trustée to take possession of the property involved hère and sell it. 

The order of the référée is reversed, with direction to proceed as 
herein indicated. 
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WESTWATEE v. LTONS. 

(Circuit Court ot Appeals, Thlrd Circuit. February 23, 1912.)' 

No. 87 (1,5G4). 

1. BiLLs AND Notes (§ 537*) — Accommodation Notes — Participation ik 

Fkaud— JuET Questions. 

In an action on an accommodation note, carrled by a bank fraudulent- 
ly, wbether the Indorser particlpated in the fraud, and whether he slgned 
for the accommodation of the bank, or to accommodate Its offlcers, held 
under the évidence jury questions. 

[Ed. Note. — For other cases, see BlUs and Notes, Cent Dlg. f§ 1862- 
1894; Dec. Dlg. § 537.*] 

2. Banks and Banking (| 98*) — Powebs — Accommodation Notes. 

A bank may hold a note for its own accomimodatlon under the ordi- 
nary relationship governing accommodation paper. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. §S 232- 
235; Dec. Dlg. § 98.*] 

8. Evidence (§ 423*) — Pabol ob Extkinsio Evidence — Accommodatiow 
Notes. 

A national bank havlng falled to sell an entire issue of stock, which 
was necessary before it could do business on increased capital, a thlrd 
person in accordance with an agreement between the offlcers, gave his 
note for the priée of the remainlng shares to a direetor, who indorsed 
and delivered it to the bank ; the shares betng issued in his name. The 
maker having become insolvent, défendant was induced by such dlrèctor 
to exécute his aceomimiodation note to the director's uncle, who indorsed 
it, and it was substltuted for that of the flrst maker, The notes were 
carrled and reported as assets of the bank until its failure; but neither 
maker pald any interest, the dividends on the stock being applled there- 
on. The cashier gave défendant a letter assurlng him that he would not 
be held llable on bis note. Held, that instructions which assumed that 
the letter was admissible only as évidence of a release by the bank of 
any llabllity of défendant if he was innocent in the transaction were er- 
roneous ; the letter belng also admissible as tending to show that the note 
was given as an accommodation to the bank. 

[Ed. Note.— For other cases, see Evidence, Cent. Dlg. § 1962; Dec. Dlg. 
I 423.»] 

4. BiLLs and Notes (§ 538*) — Accommodation Notes — Actions — Insteuc- 

TIONS. 

An Instruction that If défendant accommodated the bank, and did not 
know for what purpose the note was to be used, verdict mlght be for de- 
fendant if the dlreetors authorized the letter, was improper, since he was 
entitled to a verdict if the note was made for the bank's accommodation 
innocently. 

[Ed. Not«. — For other cases, see BlUs and Notes, Cent Dig. g| 1895- 
1910; Dec. Dlg. § 538.*] 

6. Witnesses ({S 345*) — Credibiutt — Conviction of Ckime. 

It was error to requlre a wltness to testify on cross-examinatlon that 
he had been indicted for an offense relatlng to tne bank. 

[Ed. Note. — For other cases, see Witnesses, Cent Dig. g! 1126-1128; 
Dec. Dig. I 345.*] 

In Error to the Circuit "Court of the United States for the West- 
ern District of Pennsylvania. 

•For otber cases see same topic & S nuubek in Dec. & Am. DlKi. 1907 ta data, ft Hep'r IndozM 
193 F.— 52 
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Action by Robert Lyons, receiver of the Cosmopolitan National 
Bank of Pittsburgh, against James Westwater. Judgment for plain- 
tiff, and défendant brings error. Reversed, and new trial ordered. 

James G. Westwater (Burleigh, & Çhallener and E. Y. Breck, on 
the brief), for plaintiff'in error. 

John S. Wendt, for défendant in error. 

Before GRAY, Circuit Judge, and BRADFORD and YOUNG, 
District Judges. 

GRAY, Circuit Judge. This action was originally brought by the 
défendant in error, as receiver, against Westwater, the plaintiff in 
error, to recover the sum of $37,500 on a promissory note. The case 
was pleaded to issue and tried in the court below. At the conclusion 
of the hearing, the court took the case from the jury and instructed 
ihem to find a verdict for the défendant, reserving for further con- 
sidération the question of liability. Thereafter the court denied a 
motion by the plaintiff for judgment, non obstante veredicto, for the 
full amount of the note âued on. '173 Fed. 111. The receiver there- 
upon suedout a writ of error, and this court reversed the judgment 
of the court below, with a venire denovo, on the ground that there 
were disputed questions of fact which should hâve been submitted 
to the jury. 181 Fed. 681, 104 C. C. A. '663. The cause then came 
on fpr trial for the second time before the court below and a jury, 
which resulted in a 'verdict for the receiver, and judgment was en- 
tered in his favor in thie sum of $43,425. On a writ of error sued 
out by Westwater, the défendant below, the case is again before this 
court. 

[1] The material facts disclosed by the record are as follows: 
About Jânuary 1, 1905, the Cosmopolitan National Bank decided to 
increase its capital stock from $200,000 to $500,000, said increase 
consisting of 3,000 shares of the par value of $100 each, which were 
ofïered to subscribers at $125 per share. A f ter ail but 300 of the 
said 3,000 shares had been subscribed for, F. H. McKinnie, who was 
second vice président oftlie bank, procured one J. D. Lyon to make 
bis promissory note for $37,500 (the value of 300 shares at $125 per 
share), dated July 5, 1905, and payable on demand to the order of 
said McKinnie, who ihd'orsed the note and delivered it to the said 
b^nk, which discounted it, and fbe proceeds thereof, having been 
creditèd on its books to F. H. McICinnie, were then applied to the 
bank's increased capital stock account. Thereupon the bank in due 
course issued certificates for the said 300 shares ôf its stock to cer- 
tain of its directors, to which of them does not clearly appear from 
the record. On July 13, 1905, a report ^yas 'made by the bank to 
the Comptroller of the Currency, that the increased capital stock, 
amounting to $300,000', had been pâid in, and the ■ Comptroller then 
issued his certificate to that efïect and the bank thereupon commenced 
;and thereafter contihued to do business on the bâsis of a paid-up 
capital stock of $500,000. (See section-5142 of the Revised Statutes 
I U. S. Conip. St. 1901, p. 3462] providing that "no increase of cap- 
■'ital stock shall be vâlid until the vvhole amount of such increase is 
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paid in.") After the 300 shares of stock had been issued, it was 
transferred to and held by McKinnie, McClurg and Richmond, mem- 
bers of the board of directors of the bank, who agreed among them- 
selves and with the cashier, D. J. Richardson, that the certificate for 
the said 300 shares should be so held for sale to such persons as 
might be induced to purchase them. As a matter of fact, no pur- 
chasers were ever found for this stock. The said note of -J. D. Lyon 
for $37,500 was regularly discounted and entered on the books of' 
the bank and carried as an asset until February, 1907, when the 
bank examiner and the Comptroller of the Currency objected to the 
same as an asset, because Lyon had failed in business and McKin- 
nie's ■ crédit was not good. They theref ore required the directors of 
the bank to hâve Lyon's note paid or some good commercial paper 
substituted therefor. 

McKinnie, after testifying that he was a director and vice prési- 
dent of the bank at the time of ail thèse transactions, says : 

"The cashier askeC me If I could procure him a note for $.'57,500 for 
the bank's use ; to use in i)lace of a note for $,S7.500 made by J. D. Lyon 
for 300 shares of stock, as the bank exiiminer had requested him to take 
Ihe Lyon note ont or bave It stiffened up." 

Thafhis friend, Westwater, from Columbus, Ohio, then happened 
to-be in town, and he thovtght he would try to get him to make a 
note for the purpose. According to Westwater, he and McKinnie 
were great friends. McKinnie testifies that he asked him as a Per- 
sonal favor to make the note for $37,500, as the bank wanted to use 
it in place of a note that had been taken eut ; that Westwater asked, 
" What assurance bave I that I won't be held responsible ?" and that 
he said: 

"The bank and its officers will give you a letter to that efCect. West- 
water replled If they dld that, he would give me the note." 

He then testifies that he, McKinnie, went to the bank and told the 
cashier and président, and they agreed to give him a letter. He says, 
also, that he told Westwater that 300 shares of stock were lying in 
the bank, "that we were selling it, or endeavoring to sel! it, in order 
to take this note up." Richardson, the cashier, and McClurg, the 
président, seem to bave authorized this statement by McKinnie to 
Westwater, that the note was for the bank's use, without stating what 
use, and that he would not be called upon to pay it. Westwater's tes- 
timony was to the same efïect. He testifies at some length, and with 
some conflict with his testimony in the former case, that McKinnie 
clid not tell him anything, except that he wanted that pièce of paper 
for; the bank, and that he was not to be held responsible on the note. 
When asked if it were made as an accommodation to McKinnie, he 
answered . "No," that it was for an accommodation to the bank that 
he made thei note. and delivered it to McKinnie, and on the under- 
standing that he was not to be held responsible for it, he told him 
that he would do it for thém, and the note. was made payable to Mr. 
Bean, the Uncle of McKinnie, and there is évidence tending to show 
that Bean indorsed it and that .McKinnie delivered the same to the 
bank in . lieu of the Lyon note, , 



820 193 FEDERAL REPORTER 

This was substantially the évidence in the former trial, ;at the 
conclusion of which, as we hâve said, the court below instructed the 
jury to render a verdict in favor.of the défendant, which this court 
reversed on the ground that the Hability was not a question of law 
for the court, but a question of fact.for the jury, depending largely 
upon whether Westwater, the maker of the note, made it for the ac- 
commodation of McKinnie or of the bank. Judge Lanning, who 
delivered the opinion of the court, used the f ollowing language : 

"Tliat he was an accommodation maker, eitlier for the bank or for Mc- 
Kinnie and lils associâtes, is certain. If liis accommodation was to Mc- 
Kinnie and his associâtes, the receiver Is entitled to recover ; and if to the 
bank, there can be no recovery." 

This was said without spécial référence to the letter which McKin- 
nie promised Westwater, as a condition of his signing the note, the 
cashier would send him, corroborating his (McKinnie's) statement that 
the note was for the bank's use, and that Westwater would not be 
called upon to pay it. McKinnie's testimony is, as above stated, that, 
after his interview with Westwater, he reported the same to Richard- 
son, the cashier, and McClurg, the président, who both assented to the 
giving of the letter which was accordingly sent the next day to West- 
water at his home in Columbus, Ohio. The note is as f ollows : 

"Pittsburg, Pa., Feb. 23, '07. 
"Mr. James Westwater, Columbus, Ohlo — Dear Sir: Your note for $37,- 
500.00 for four months, to the order of H. K. Bean, received from Mr. Mc- 
Kinnie this a. m. It is explicltly understood that there is no liability at- 
tached to you for this note, the same belng used by Mr. McKinnie as a 
substitute for another note. We hereby agrée to return the same to you 
at any time upon request without payment belng made for the possession 
thereof. Very truly yours, D. J. Rlchardson, Cashier." 

Westwater renewed this note from time to time until the note in 
suit was given. He paid no interest at renewals, and the bank ap- 
plied the dividends on the 300 shares of its own stock held by it to 
such interest payment. There is no direct évidence that Westwater 
knew of the précise character of the transactiqu between McKinnie 
and the officers of the bank, or of the déception practiced by Mc- 
Kinnie and his associâtes upon the Comptroller of the Currency, by 
which the latter was induced to believe that the whole of the $300,- 
000 of increased capital stock had been subscribed and paid for. The 
contention of the défendant in error, however, is that the jury was 
justified in inferring from the testimony of McKinnie and Westwater 
himself and certain facts in the case, that he, Westwater, was aware 
of the character of the transaction, and thus participated in the fraud 
practiced by the officers of the bank upon the Comptroller. With this 
as a question of fact, we hâve 'nothing to do, and can only say that 
the question was properly submitted to the jury by the trial judge. 

Whether the note was given for the accommodation of McKinnie or 
for the accommodation of the bank, would not matter, if, at the time 
it was given, Westwater was cognizant of the situation between the 
bank and the Comptroller of the Currency. If, however, it should 
be determined by the jury that Westwater was innocent of any such 
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knowledge as he testified that he was, then the sole question remaining 
would be, whether the note was in fact given for the accommodation 
of McKinnie or for the accommodation of the bank, and, as was 
said by this court upon the former writ of error: 

"If the accoinmodation was to McKiniiio and hls associâtes, the receiver Is 
eotitled to recover, and if to the bank there can be no recovery." 

With this statement of the questions of fact to be determined by 
the jury, it remains to inquire whether there was any error, injurions 
to the défendant below, in the charge with which the learned trial 
judge submitted the case to the jury. 

Of the nine assignments of error, the ninth and last is for the re- 
fusai of the court below to grant the motion of the plaintifï in error 
for judgment in his favor, non obstante veredicto. After an ex- 
amination of the testimony as disclosed by the record, we hâve no 
difficulty in saying that there is no merit in this assignment, and that 
the court properly refused the motion. 

[2, 3] The first six assignments relate to the refusai of the court to 
charge the jury as requested and to the court's charging as it did in 
matters involved in those requests, thus challenging by thèse assign- 
ments the gênerai theory upon which the court submitted the case to 
the jury, especially as to how the letter from the cashier to Westwa- 
ter, sent at the instance of McKinnie, was to be regarded. The 
learned trial judge throughout his charge treated this letter as though 
it were introduced by the défendant to show that if the note were not 
given as an accommodation to the bank, but as an accommodation to 
McKinnie, then the bank, by this paper writing, had released West- 
water from the liability he thereby had incurred. In other words, the 
theory of the charge seems to be that the letter in question is only 
admissible as évidence of a release by the bank of any liability incur- 
red by Westwater as an accommodation indorser for McKinnie, the 
absence of guilty knowledge on Westwater's part being, of course, 
assumed as the basis of any discussion as to his freedom from liability. 

In the course of his charge, the learned trial judge uses this lan- 
guage : 

"The défendant undertakes to show that that note was merely accom- 
modation for the bank, and that if It were not, if it were not an accom- 
modation for the bank, and that the bank had paid value for it, that then 
the bank released Mr. Westwater by a paper writing which haa been ex- 
hlbited to you.'' 

We think the learned trial judge was mistaken as to the part played 
by this letter in the case. It is on this theory, too, that the case was 
argued by counsel for the défendant in error. If the letter is indeed 
to be regarded in the light of a release of an existing liability on the 
part of Westwater, then the contention of the learned counsel for 
the défendant in error and the position of the learned trial judge is 
correct, that, in order to be operative as a release, it must be shown 
to hâve been authorized by the governing body of the bank, to wit, 
the board of directors. But, taking this view, that the letter in ques- 
tion bas no other relation to the case than as a release of an existing 
and admitted liability, the learned trial judge does not deny that the 
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note given by Westwater and delivered to the bank, nnder the cir- 
cumstances stated, might be accommodation paper, and that thèse 
circumstances, indépendant of the Jetter in question, might lead to 
that conclusion, and we quote from, the charge in this connection the 
foUowing : 

"B'ut suppose you should not fiud that his note was Intended by hlm to 
be substituted for another note, and to be used as au asset of the bank, 
Included among its assets, you will go further then and détermine whether 
the note that he gave was an accommodation note for the benefit of th© 
bank, or an accommodation note for the benefit of Mr. McKlnnie." 

We hold now, as we held when this case was formerly before us, 
that Westwater was an accommodation maker, either for the bank 
or for McKinnie and his associâtes, and on the state of the évidence 
now, as then, this was a question of fact for the jury, whose détermi- 
nation of the same could not be challenged. We think it clear that 
a bank may hold a note, executed and delivered for its own accommo- 
dation, and that the relation between a bank holding such a note and 
the accommodation maker or indorser is governed by the gênerai law 
upoh that subject, and especially by the well-settled fuie that such 
paper in the hands of the party to whom it is made, or for whose 
benefit the accommodation is given,' is open to the défense of want of 
considération, thoùgh when taken by third parties in the usual course 
of business, it is governed by the sàmè rulei as other paper. This was 
the question to be properly submitted to the jury on ail the évidence 
in the case, including the letter, in question from the cashier to West- 
water. This letter has no relevancy as a release. Tt clearly was not 
authorized as such by the gôvernihg bbdy of the bank. It was, how- 
ever, à letter from an active officer accustomed tb receive securities 
for the bank and who, in the case before us, had managed in connec- 
tion with the président of thé bank, on the requirement of the Comp- 
troller of the Currency, the substitution of other paper for the Lyon 
and "ûï'cKinnie note. It certainly terïdéd to show (whether it did or 
not, was for the jury to say), in connection with other évidence, that 
Westwater made his noté and delivered it to the bank, through Mc- 
Kinnie, as an accommodation to the bank. 

Thé question hère; is,. not whether the cashier could bind the bank 
by assuming an obligation on its, behalf or perform an act by which 
the bank incurred a liability withoutauthorization from the board of 
directors, but whether Westwater did not deliver to the bank the note 
in quEStioji, with the express understandjng that it was fqr the accom- 
modation of the bank, and that he in doing so incurred no other liabil- 
ity than waS; incident by law to, accommodation paper. Why was not 
the letter of; the cashier, or a verbal statement to the same effect made 
by him tq Westwater, relevant évidence as to this understanding on 
bpth sideg of the i transaction ? There is no quest jon as to any con- 
sidération p^ssing from the bank to Westwater. The bank did not 
haveto t^e, the paper under.the conditions, but it diditake it and 
the cashier's letter gpes to the jury , as ;evidence for ,what it is worth 
of what those conditions were. It is not. denied that tl:^e bank received 
the notç thus delivered and had thq. benefit of it.in.ithe ;way and for 
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the purpose it had in view. Such a letter from the cashier, who re- 
ceived the paper and transacted the business with Westvvater, did 
not need the spécial authorization of the board of directors in order 
to make it relevant as an acknowledgment of the nature of the trans- 
action with Westwater. It tends to corroborate Westwater's story of 
the transaction, which the jury must believe in order to find a verdict 
in his favor. The correct statement of the issues of fact to be tried 
by the jury would be, as follows : 

(1) Had Westwater any such knowledge of the facts, in regard to 
the use to which his paper was to be put, as would make him a par- 
ticipant in the déception undoubtedly practiced by the officers of the 
bank upon the Comptroller of the Currency? 

(2) If not, then was the note made by Westwater to the order of 
Bean given to McKinnie for delivery to the bank for its accommoda- 
tion, or was it made and given to McKinnie for his (McKinnie's) ac- 
commodation ? 

(3) On this question, the letter of the cashier addressed to West- 
water, as proniised by McKinnie as a condition for the giving of the 
note, was admissible for what it was wortli, as tcnding to corroborate 
Westwater's and McKinnie's testimony, with or withoiit the express 
authorization of the board of directors. 

[4] With this view of the issues properly presented for the déter- 
mination of the jury, we come to the considération of what seems 
to us the serions question raised by the assignments of error. The 
sixth assignment is as follows: 

"The court below erred in refiising; to charge the jury as requested in 
plaintltt In error's seventh point, said point and the court's answer being: 
Tf you should flnd that the défendant gave his origlmil note as an accommo- 
dation to the bank, and that it was without considération, then the fact 
that the directors may not hâve authorized the glvlng of the letter of Rlch- 
Hidson, cashier, to Westwater is immaterial, and your verdict must be for 
the défendant.' Answer: 'Refused.' 
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It will he observed that this question, in stating the promises for 
the dtesired conclusion, does not postulate the innocence of the plain- 
tif? in error as to knowledge of the bank's conduct towards the Comp- 
troller. As we hâve already remarked, however, the innocence of the 
défendant in this respect imderlies his whole défense and is a neces- 
sary postulate to every proposition involving the question of his li- 
ability. We think the court should not hâve unconditionally refused 
the prayer for instruction thus made, as it could easily bave modified 
its answer by référence to this necessary and underlying condition. 
We would not predicate error, however, on this refusai, but we are 
compelled to take notice that the court went further in its gênerai 
charge and emphasized its, refusai of the request just adverted to, by 
speaking to the jury, as follows : 

"If you find, however, that hc iiec<.nnu()dated the Ijunlc and did not know 
for what inirpose lus acconunodiLtiou was to lie used. you nuiy find a verdict 
for the défendant, if you tind (bat tlie lioard of diveilors of that banl;:, 
in the manner lu which I bave explanied îo you, aiiUiurized the uiakiag 
of that contract, as evideueed by that Ictler.'' 
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That there was error in this instruction to the jury must plainly 
appear from what lias already been said in regard to the letter in 
question. It couples the question as to whether the letter was au- 
thorized by the board of directors with the question whether West- 
water knew for what purpose his accommodation was to be used, 
and the jury were instructed that, even if they found that the de- 
fendant made the note for the accommodation of the bank, and with- 
out knowing for what purpose his accommodation was to be used, still 
they cQuld not find for the défendant, unless they also found that 
the letter in question was authorized by the board of directors. This, 
we think, was tantamount to an instruction to the jury to find for 
the plaintifï, as there was no évidence of a formai authorization of 
the letter by the board of directors, and no direct testimony that a 
majority of the ten directors had individually assented thereto. As 
we hâve already said, it was only necessary that a verdict for the 
défendant should be,predicated on the finding that the note was made 
by the défendant for the accommodation of the bank, without knowl- 
edge, guilty or otherwise, of the use to which the note was to be put, 
whereas ■ a finding that it was made for the accommodation of Mc- 
Kinnie, with or without such knowledge, justified a verdict for the 
plaintiff. There was évidence tending to support either verdict. The 
évidence tending to show that the note was given for the accommoda- 
tion of the bank, rested primarily upon the testimony of McKinnie 
and the défendant, together with the admitted f act that no considéra- 
tion was paid by the bank for the note, and that it was accepted and 
used by the bank for its own purposes. The letter from the cashier 
of the bank to Westwater tended, as we hâve said, to corroborate 
this testimony, and was a link in the chain tending to estabhsh the 
averment of the afhdavit of défense in this regard. If the jury be- 
lieved Westwater's story, he gave the note to the bank for its accom- 
modation, and it did not matter whether the letter had been written 
at ail, or, if written, it was immaterial whether it was written by any 
authority other than that of the cashier himself. In fact, the learned 
judge said at another place in his charge that, if the jury believed 
the story of Westwater, they might find a verdict in favor of the de- 
fendant. We cannot say, however, that this statement would render 
harmless the error which we still think inheres injuriously in that 
part of the charge to which we hâve been adverting. 

[5] What we hâve already said renders it unnecessary to discuss 
the other assignments of error, and we therefore refrain from doing 
so, except so far as to say that we think there was error in permit- 
ting counsel for the plaintiff, upon cross-examination, to elicit from 
McKinnie the testimony that he had been previously indicted for an 
offense that related to the affairs of this bank. 

For the reasons stated, therefore, we think the judgment below 
should be reversed with a venire de novo, and it is so ordered. 
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AI.LEN V. FRANCISCO SUGAR CO. et al.' 

(Circuit Court of Appeals, Third Circuit February 15, 1912.) 

No. 61 (1,532). 

1. Corporations (| 68*) — Powers — Capital Stock^Rbduction — Purchasb 

wiTH Bonds — Statutokt Authority. 

General Incorporation Law N. J. (P. L. 1896. p. 2S5) § 27, providea 
that every corporation organlzed under the act may Increase or decrease 
Its capital stoclî, change its common stock into one or more classes of 
preferred stocli, create one or more classes of preferred stock, and make 
euch other amendment, altération, or change In the manner followlng, and 
then deserllies In détail how the corporation may incept and earry ont 
the changes and amendments so authorlzed, speclfylng the action to be 
taken by the board of directors, what by the stockholders, and that twu- 
thirds In interest of each class of stockholders shall vote in favor of 
the amendment or altération, etc. Held, that such provision conferred 
statutory authority on a corporation bavlng only common stock to reduce 
Its capltallzatlon by eschanglng a part of such stock for bonds to be 
Issued. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 181, 183, 
449; Dec. DIg. § 08.*] 

2. Corporations (§ 68*) — Capitai, Stock — Retirement — Purchase. 

A corporation, in the absence of constltutional or statutory prohibition, 
has In gênerai an inhérent rlght, for a bona flde purpose, to retire Its 
capital stock by purchase. 

[Ed. Note.— For other cases, see Corporations, Cent. Dlg. §§ 181, 183, 
449; Dec. Dlg. § 68.*] 

3. Corporations (§ 68*) — Statutes— Implied Repeal— Pabi Materia— Retire- 

ment OF Stock. 

General Incorporation Act N. J. (P. L. 1896, p. 285) § 27, authorlzing any 
corporation to retire any kind of corporate stock by purchase at not more 
than par, was not inconsistent with and was not Impliediy repealed by 
Act March 28, 1902 (P. L. p. 217) § 2, providing for the purchase and 
retirement of preferred stock, slnce the latter act operated alone with 
référence to the retirement of preferred stock and did not affect the 
prlor act so far as It mlght continue in force with référence to corpora- 
tions havlng no preferred stock, and desiring to retire or reduee thelr 
capltallzatlon represented by common stock. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 181, 183, 
449 ; Dec. Dig. § 68.*] 

4. Courts (§ 366*) — Fédérai, Courts— State Statuts— Construction. 

A fédéral court, in construing a state statute or In determining whether 
it has been repealed by a subséquent act of the state, wlU be governed by 
the décisions of the highest court of the state. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §§ 954r-968; Dec. 
Dig. § 366.* 

Conclusiveness of Judgment between fédéral and state courts, see notes 
to Kansas City, Ft. S. & M. R. Co. v. Morgan, 21 C. C. A. 478; Union & 
Planters' Bank v. City of Memphls, 49 C. C. A. 468.] 
6. Corporations (§ 68*)— Capitalization— Réduction— Statutes. 

General Incorporation Act N. J. (P. L. 1896, p. 286) § 30, provides that 
the directors of a corporation shall not make dlvldends except from Its 
surplus or from net profits arlslng from the business of the corporation, 
nor shall it divide, wlthdraw, or In any way pay to the stockholders, or 
any of them, any part of the capital stock of the corporation or reduce 
its capital stock except as authorlzed by law. Held that, where a cor- 

•For other casea see sam* toplc & i ndmbeb is Dec. & Am. Digi. 1907 to date, & Rep'r Indexa» 
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poration has voted to deerease Its capital stock, the excess of funds or 
property actually In hand over and,ftt>oTe the amount the company Is 
hound to keep as capital, computed wlth référence to Its nominal capital 
as reduced, Is applicable to the purchase of its own stock for retlrement, 
and hence a scheme for the réduction of the capital stock of a corpora- 
tion by the issuance of bonds therefor was net in violation of sueh pro- 
vision. } 
rKd. Note.— For other cases, see Corporations, Cent. Dig. §§ 181, 1S.S, 
449 ; Dec. pig. § OS.*] 
6. Corporations (§ 189*) — Capital Stock— Réduction — Injunction — Minor- 

ITY StOCKHOLDKRS RiGHTS. 

Where a large majority of the holders of the stock of a corporation 
had openly adopted and were proceeding to «arry out a plan to reduce 
the corporation's capital stock by the issuance of bonds therefor, in order 
that one of the stoekholders mlght obtain control and operate the cor- 
poration's plantations whieh were in a forelgu country, and ail the 
proceedings wtre taken openly and in strict accordance with the statutes 
provided therefor, they could not be enjoined, at the suit of a minority 
stockholder on the mère allégation that it was a fraudulent scheme to 
enable such nonresident stockholder to gain control of the corporation 
to the préjudice of the oomplainant nnd other minority stoekholders slm- 
ilarly situated. 

[Ed. Note.-— For other ca.ses, see Corporations, Cent Dlg. §| 706-722; 
Bec. Dlg. I 189.*] 

Appeal from the Circuit Court of the United States for the Dis- 
trict of New Jersey. 

Suit by WilHam N. Allen, suing in his own behalf and on behalf 
of ail other stoekholders similarly situated, of the Francisco Sugar 
Company, against the Francisco Sugar Company and another. From 
a judgment sustaining a demurrer to the bill and dismissing the same, 
complàin^nt appeals. Affirmed. 

Louis Marshall (Samuel Untermyer, on the brief), for appellant. 
Sullivan & Cromwell and L,indabury, Depue & Faulks (Richard 
V. Lindabury and Francis D: PoUak, of covinsel), for appellees. 

Beforè GRAY and LANNING, Circuit Judges, and McPHER- 

SON, Oistrict Judge. 

GRAY, Circuit Judge. The appellant, the complâinant below, seeks 
to review the decree of the Circuit Court of the United States 
for the District of New Jersey, rendered on June 26, 1911, which 
snstained the demurrer interposed to the bill of complaint by the 
apjjellees, the défendants below, and dismissed the bill. 

The bill states that the complâinant was a citizen of the state of 
Pennsylvaniâ, and that the Francisco Sugar Company is a corpora- 
tion of the stâte of New Jersey, and Manuel 3R.ionda a citizen of 
the State of New York; that the défendant corporation was duly or- 
ganized in 1899 under the provisions of an aci; of the Législature 
of the state oi; New Jersey, entitled "An act concerning corporations" 
(Revision of 1896; P. L. p. 277). The rangé of objects for which 
the défendant corporation was incorporated, stated in its certifîcate 
of incôrporàtiQnj as set forth in the bill bf complaint, is very large, 
and the business in which it did engage, to wit, the holding and 

•For other cases see same topic & § number in Dec. & Am, Digs. 1907 to date, & Rep'r Inflexes 
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ciiltivation of land in the Island of Cuba, the growth of sugar cane 
and the production, manufacture and sale of sugar, was clearly 
within that range. Its corporate powers also expressly included the 
widest possible incidental powers of buying and selling, leasing, 
mortgaging real and personal property, aiid of holding, purchasing, 
mortgaging, conveying or disposing of ail its real and personal prop- 
erty. The bill then goes on to state that, on and after May 4, 1904, 
the total authorized share capital of the défendant corporation was 
$1,500,000, each share being of the par value of $100; that of 
said authorized share capital, there hâve been issued and are now 
outstanding 12,277 shares of the par value of $1,227,700. The bill 
then States that the complainant has been for a number of years 
the owner of 450 shares of the défendant company's capital stock; 
that he was a shareholder of the défendant corporation at the time 
of the transactions and grievances of which he complains ; that he 
was elected a director of the défendant corporation on or about Octo- 
ber 9, 1907, and continued in office until on or about October 13, 1909, 
"and that he became familiar with the afïairs of the company" ; 
that shortly after its organization, the corporation acquired, by pur- 
chase, its lands in Cuba, for the cultivation of sugar cane ; that said 
lands. were acquired at low priées ; parts thereof were cleared and 
prepared for the cultivation of sugar cane, and about 7,000 acres 
out of 50,000 had been cleared during the past year and now are 
inider cultivation, producing large quantifies of sugar cane, of good 
Cjuality, which yielded a very large amount of sugar, which was sold 
and disposed of by the corporation at a large profit, and that its out- 
put of sugar during the fiscal year ending June 30, 1910, was con- 
siderably larger than that for the preceding year. The bill then sets 
forth with considérable détail the business opérations and methods 
of the company, in producing and making its sugar, and that after 
making 5 per cent, and 6 per cent, cash dividends from 1904 to 1909 
inclusive, in 1910 it made a dividend of 7y-> per cent, in cash and 
21 per cent, in scrip bearing interest, payable in 4 years from May 
15, 1910. The complainant further avers that the earnings of the 
défendant corporation hâve been largely in excess of the dividends 
declared and paid, and that libéral amounts hâve been charged oflf 
for dépréciation of lands, machinery and plant ; that the corpo- 
ration's property and assets are without lien or incumbrance, and 
hâve never been incumbered, and that the corporation has no in- 
debtedness beyond current bills and accounts, except certain deben- 
tures issued soon after the organization of the company, due in 1911 ; 
that "in the judgment of the complainant, based upon his familiarity 
with the afïairs of the défendant corporation and his knowledge 
gained while a member of the board of directors, the book value of 
the corporation shares, taking into account its actual tangible as- 
sets, exclusive of good will and trade marks, over and above ail lia- 
bilities, is much greater than the par value of the shares; and when 
the earnings and earning capacity of the corporation are taken into 
considération, the actual intrinsic value of such shares is at least 
several times their par value." 
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The bill then avers that the défendant, Manuel Rionda, one of the 
incorporators of the défendant corporation, has for several years 
owned or controlled 2,277 shares of the corporation's outstanding 
capital stock of 12,277 shares ; that some time prior to the filing of 
the bill, the défendant "Rionda conceived a plan to acquire the own- 
ership or control of the entire outstanding capital stock of the de- 
fendant corporation, or so much thereof as could be acquired, for 
an inadéquate price, and to finance the opération out of the corpo- 
ration's treasury for his personal benefit." This charge rests upon 
the statement, that "to that end, said Rionda, on or about August 6, 
1909, issued to ail the stockholders of the corporation a circular 
letter, a true copy of which, marked 'Exhibit A' " is annexed to the 
bill and made part thereof. In it, the défendant, Rionda, states to 
the stockholders of the défendant corporation that he owns or con- 
trols $227,700 of the $1,227,700 of outstanding stock of the défend- 
ant Company, and offers to the other shareholders of the défend- 
ant Company depositing their stock with the Morton Trust Company, 
under an agreement inclosed, to purchase their stock, or cause the 
same to be purchased and paid for at the price of $125 per share. 
This price was to be payable either in 6 per cent, collatéral trust 30 
year sinking fund bonds of a company to be organized under the 
name of the Francisco Investment Company (such bonds to be se- 
cured by the deposit in trust of ail the first mortgage bonds and not 
less than a majority of the stock of the défendant company then 
outstanding or subsequently issued); or, in the 6 per cent, first 
mortgage 30 year sinking fund bonds of the défendant company, as 
provided in the agreement secured by a first mortgage upon the 
properties of the défendant company. After setting forth other dé- 
tails of the arrangement, the circular letter states that under the 
proposed agreement, four named persons, or the survivors of them, 
are appointed a committee to represent the depositors, with the powers 
specified in the agreement, to protect their interests in connection 
with the issue of the new securities and the carrying out of the 
plan. The letter then proposes that the shareholders should deposit 
their shares with the Morton Trust Company, which will issue tem- 
porary certificates therefor, to be exchanged for bonds as soon as 
the transaction can be completed. That the invitation to deposit 
is given to ail the shareholders of the company, and that the deposit 
of the stock is made with the understanding that the writer, the de- 
fendant Rionda, shall hâve full power to vote and act upon, and with 
respect to, the shares of stock deposited in aid of the exécution of 
the plan and purchase, as stated in the agreement, and subject to 
the supervision of the committee representing the depositors. 

The bill avers that the complainant believes that, owing to his ex- 
pressed objection to so much of the plan stated in the "Offer and De- 
posit Agreement," as contemplated the issuance of its bonds by the 
défendant corporation, to enable said Rionda to purchase the stock 
of the company, and to complainant's threat to take légal measures to 
prevent such an issue of bonds, the carrying out of said "Ofifer and 
Deposit Agreement" has been in abeyance, and that the said Invest- 



ALLEN V. FRANCISCO SUGAR CO. 829 

ment Company has never been organized, and that the défendant 
corporation has not offered or authorized the issuance of any bonds. 
The complainant then avers that the said défendant, Rionda, "cast 
about for other means to accomplish the same, or substantially the 
same, object as was contemplated by the 'Offer and Deposit Agree- 
ment,' and in substance to carry out and efïectuate such agreement." 
That on June 15, 1910, the board of directors of the défendant cor- 
poration voted to reduce the authorized share capital of the company 
from $1,500,000 to $300,000, by means of the purchase for retirement 
of about 10,000 shares of the stock, such purchase to be made by 
the issuance of $1,000,000 of 6 per cent, first mortgage 30 year bonds 
of the défendant corporation; and a meeting of the stockholders to 
vote upon said proposai was called, to be held at the company's 
office in Camden, New Jersey, at noon, on June 27, 1910, of which 
meeting notice, in the form of a letter signed by the secretary of the 
défendant company, was sent to ail the stockholders. It states that 
the board of directors, at a meeting held on June 8, 1910, had de- 
clared a cash dividend of $7.50 per share, payable on June 30, 1910, 
to stockholders of record on June 9, 1910, out of the net earnings of 
the then présent fiscal year. It then recites the resolution adopted 
by the board of directors on June ISth, to purchase for retirement 
10,000 shares, or such lesser amount as the company should be 
able to purchase, of the issued and outstanding capital stock of the 
company ; that it would be the right and privilège of each and every 
stockholder to exchange his shares of stock to the extent of 81.45 
per cent, of his said holdings, or any lesser part thereof at par for 
6 per cent, first mortgage, 30 year sinking fund bonds, such exchange 
to take effect on July 1, 19Î0, the bonds to be delivered to draw 
interest from that date. The letter also stated that stockholders en- 
titled to exchange more than $927,700, in amount of stock, having 
already signified their intention of so doing, the stockholder is noti- 
fied that a spécial meeting of stockholders of the défendant company 
will be held at the company's office on the 27th of June, 1910, for 
the purpose of taking action upon the proposition to reduce the cap- 
ital stock of the défendant company from $1,500,000 to $300,000. 
The bill further avers that on June 20, 1910, the call for the afore- 
said meeting of stockholders was rescinded by the board of directors, 
and a resolution was adopted by the said board, calling a meeting of 
stockholders, to be held at the office of the company on June 3bth, 
for the purpose of taking action upon the proposai to reduce the 
authorized capital stock of the company from $1,500,000 to $500,000, 
instead of to $300,000, of which meeting a notice was sent to the 
stockholders, in a letter signed by the secretary, advising them of 
the change in the proposed amount of the stock réduction. The bill 
then charges, upon information and belief, that the défendant cor- 
poration had no right, authority or power to issue its mortgage bonds 
for the purpose of retiring any portion of its capital stock, and that 
such proposed and threatened action on the part of the corporation 
was ultra vires, illégal and contrary to law, and fraudulent in fact; 
that the proposed réduction was an incident to and part of a scheme 
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of the said défendant, Rionda, and those who might be associated 
with him, to obtain control of the défendant corporation and its valu- 
able assets at the expansé of the corporation and its stockholders, 
other than the said Rionda; that the issuance of said bonds would 
greatly préjudice the complainant or any other dissenting stockholders 
and greatly reduce the value of their shares and tend to the destruc- 
tion of the value thereof ; and that said proposed and threatened ré- 
duction of capital stock by the means aforesaid, is merely a fraudu- 
lent and wrongful plan devised by the said Rionda, to enable him to 
acquire control and ownership of pracfically ail of the stock of the 
défendant corporation, excepting that owned by the complainant, and 
to perform on his part the ofifer and deposit agreement of August, 
1909, and to pay for the stock so to be purchased by him by exchang- 
ing therefor bonds of the défendant corporation, to be issued as 
aforesaid; that said plan is not for the benefit of the défendant cor- 
poration, or of its stockholders in gênerai, but solely for the benefit 
of said Rionda and those who may be associated with him in said 
plan. The bill f urther charges : 

■'That the adoption of the aforesaid resolution by the board of directors 
of the défendant corporation, loolclng to a réduction of the corporation's 
capital stock by the purchase for retirement of about ten thousand (10,000) 
.shares of said stoclj by the means hereinbefore set forth, was and is illégal, 
wrongful and fraudnlent, and in the interest of the said Rionda, and con- 
trary to the interests of the défendant corporation and its other stockhold- 
ers, and that the seheme which said Rionda is endeavoring to carry ont 
through the corporation's board of directors, and by means of the vote of 
a ma.iority of Its stock controUed by him, is illégal, wrongful and fraudu- 
lent." 

It then charges that the board of directors of the défendant cor- 
poration is entirely under the control of the said Rionda, and appli- 
cation to said board to rescind its aforesaid action would be vain and 
futile, even if it were possible to obtain a meeting thereof. And the 
same charge is made in regard to the stockholders' meeting, which it 
is alleged will be under the control of the said défendant, Rionda. 

The complainant then allèges that he has no adéquate remedy at law, 
and is remediless, save by the decree of the court. The relief prayed 
for is that the défendant corporation, its officers, directors, stock- 
holders, agents and attorneys, and the défendant Rionda, his agents, 
etc., may be perpetually enjoined from approving or adopting or vot- 
ing for any plan, or adopting or voting for any resolution to reduce 
the authorized capital stock of the défendant corporation, or to pur- 
chase for retirement any of the capital stock of the corporation, to 
be paid for by the issue of 6 per cent, first mortgage bonds of the 
défendant corporation, or by any other means involving the création 
of any pecuniary obligation of the défendant corporation which shall 
rank superior to your orator's shares or tend to depreciate the value 
thereof. 

The grounds of the def endant's demurrer were : 

(1) That the bill was without equity; 

(2) That the complainant had an adéquate remedy at law; 

(3) That he was guilty of lâches; 
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(4) That he had not made application to the board of directors or 
to the stockholders of the défendant, Francisco Sugar Company, for 
a correction of the alleged grievances of which he complains. 

The decree sustaining the démarrer and dismissing the bill was not 
accompanied by any opinion of the coitrt. The averment in the bill, 
that the défendant corporation had no right, authority or power to 
issue its mortgage bonds for the purposes of retiring any portion of 
its capital stock, and that such proposed and threatened action on the 
part of the corporation is ultra vires, illégal and contrary to law, 
raises the fundamental question in this case, and to its discussion the 
complainant below, as appellant hère, has devoted the stress of his 
argument. If this averment be true, of course the demurrer should 
hâve been overruled. 

[1] The appellees contend, however, that the transaction sought 
to be enjoined, so far from being beyond the corporate power of the 
défendant corporation, was one expressly authorized by the incorpo- 
ration laws of New Jersey, where the corporation was created. In 
this proposition, we think they are abundantly supported by a con- 
sidération of what seems to us the obvious meaning of those provi- 
sions of the corporation law, as enacted by the Législature of New 
Jersey, in respect to the réduction of capital stock of corporations 
by the purchase of the same for retirement. 

Section 27 of the General Incorporation Law of New Jersey {Re- 
vision of 1896) provides that : 

"Efvery corporation organlzed under this act may cliauge tlie nature of 
Its business, cliange Its name, Increase its capital stock, decrease Its capital 
stock, change the par value of the shares of its capital stock, change the 
location of its principal office in this state, extend its corporate existence, 
change its common stock Into one or more classes of preferred stock, create 
one or more classes of preferred stock, and make such other amendnient, 
change or altération as may be desired, in manuer following:" etc. 

The section then prescribes in great détail how the corporation may 
incept and carry eut the changes and amendments thus authorized: 
what action shall be taken by the board of directors, what by the 
stockholders, and that twô-thirds in interest of each class of the stock- 
holders shall vote in favor of such amendment or altération, and 
how the said action of the stockholders shall be cértified and become 
operative, etc. 

[2] It is not unimportant in this connection to observe that a cor- 
poration, in the absence of constitutional or statutory prohibition, has 
in gênerai an inhérent right, for a bona fide purpose, to retire b}' 
purchase its capital stock. 

In Burnes v. Burnes, 137 Fed. 781, 788, 70 C. C. A. 357, 364, 
Judge Sanborn, delivering the opinion of the Circuit Court of Appeals 
for the Eighth Circuit, uses this language : 

"Wbile the powers of a corporation are liniited to those expressly granted 
and those fairly inddental thereto, they include the latter as completely 
as the former, and they always Include the Indispensable and the suitable 
means to exercise the granted powers. In the absence of constitutional or 
statutory prohibition, corporations hâve Inhérent power to buy, to sell, and 
to retire their own stock. Commlssloners v. Thayer, 94 U. S. 631, 643 
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124,1,. Ed. 133]; City Bank v. Bruce, 17 N. T. 507, 511; Mrst National 
Bfenk V. Salem Capital Flour Mills Co. (C. C.) 39 Fed. 89, 95; Lowe v. 
Pioneer Threshihg Co. (C. 0.) 70 Fed. 646, 647 ; In re S. P. Smith Lumber 
Co. (D. C.) 132 Fed. 618, 619 ; New England Trust Co. v. Abbott. 162 Mass. 
148 [38 N. E. 432, 27 L. R. A. 271]. There is no such inhibition In the 
State of Missouri. The purchase of the 375 shares by the Burnes Estate 
was, therefore, wlthln its corporate powers, and, as it had authority to 
buy those shares of stock, it had the corporate power to pay for them either 
in cash or by Its , promise to pay the agreed priée in monthly or yearly 
installments during sueh periods of tlme as should be flxed by the meeting 
of the mlnds of the parties." 

It is not surprising, therefore, to find a récognition of this power 
in tiie section of the New Jersey Corporation Act, as above quoted, 
though it is limited by the spécifie régulations prescribed) for its ex- 
ercise. In section 29 of the same act, the decrease of capital stock 
authorized in section 27, is specially dealt with, as f ollows : 

"The decrease of capital stock may be efCected by retiring or reducing any 
class of the stock, or by dràwing the necessary number of shares by lot 
for retlrément, or by the surrender by every shareholder of his shares, 
and the issue to him in lieu thereof of a decreased number of shares, or 
by the purchase at not above par of certain shares for retlrément, or by 
retiring shares owned by the corporation or by reducing the par value of 
shares," etc. 

[3] Hère, then, is ample statutory authority for a New Jersey cor- 
poration to exercise the not uncommon or extraordinary power of 
retiring its capital stock by the purchase of a certain proportion of 
the shares thereof, provided it complies with the conditions and régu- 
lations for so doing prescribed in the sections above referred to. 
Gounsel for the appellant does not deny that, under thèse sections of 
the New Jersey Corporation Act (Revision of 1896), as they existedl 
prior to 1902, any kind of corporate stock could be retired by pur- 
chase, at not above par. It seems, however, tp be denied that there 
has been conferred the right to issue mortgage bonds for that purpose. 
It is contended, however, with great earnestness, and argued with 
much ingenuity, that this provision of the Act of 1896, that the de- 
crease of capital stock may be effected by the purchase, at not above 
par, of certain shares for retirement, which stands without express 
repeal in the statute to-day, has nevertheless been impliedly repealed 
by an act of 1902 (P. L. p. 217). This act, approved March 28, 
1902, is entitled, "An act to amend an act, entitled 'An act concerning 
corporations (Revision of 1896), approved April 21, one thousand eight 
hundred and ninety-six.' " , 

This act is in four sections. The first amends the sixteenth sectiou 
of the Act of 1896, so that the same shall read in the manner therein 
set out. It is concerned with the first meetings of incorporators for 
organization^ and with notice to incorporators, etc., not material to the 
présent question. Section 2 reads as foUows: 

"2. With the consent of two-thlrds in interest of each class of the stoek- 
holders présent lu person or by proxy at a meeting called in the manner 
provided in section twenty-seven, every corporation organized under this 
act that shall hâve issued preferred stock, entltling the holdera thereof to 
receive dividends at a rate exceedlng five per centjim per annum, and that 
shall hâve coutinuously declared and patd dividends at such rate, on sucb 
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preferred stock for the period of at least one year next preceding the meet- 
ing, and whose floating or unfnnded debt at the tlme of the stockholders' 
meeting shall, in the eertificate thereof flied vvith the Secretary of State, 
be certifled not to exceed ten per centum of the par amount of the preferred 
stock then outstanding, and whose assets at snch tlme, after deduqtlng 
the amount of its Indebtedness, shall be certlfied in the judgment of the 
offlcers maklng such certlflcate to be at least equal to the amount of pre- 
ferred stock issued and outstanding, may, with the consent of the holder 
of any such preferred stock, redeem and retire the preferred stock of such 
holder, out of bonds or out of the proceeds of bonds of the corporation, 
bearing Interest at a rate not exceedlng flve per centum per annum, the 
principal of such bonds being made payable at a date not less than ten 
years from the date thereof; every corporation organized under this act 
may, from tlme to tlme, In the manuer above provided, issue bonds, whlch, 
if therein so declared, shall be convertible at par, at the option of the holder, 
Into fully paid common stock of the corporation at par, withln any period 
therein prescrihed not less than two years from the issue thereof; and 
in sucB case the board of directors may authorize the issue of the common 
stock Into which such bonds, by their terms, shall be convertible." 

Section 3 reads: 

"AU acts and parts of aets inconsistent with this act are hereby rejiealed." 

Section 4 provides that the act shall take effect immediately. 

The contention of coiinsel for the appellant is, that vvhen the Act 
of 1902 was passed, it declared the entire law of New Jersey on the 
subject of the retirement of corporate shares by purchase, and ex- 
pressly superseded and repealed ail acts and parts of acts inconsistent 
therewith; that it became the substitute for the provision of section 
29, relating to the retirement of shares by purchase. To use the lan- 
guage of counsel for the appellant: 

"The right of retirement was therefore, in the first place, limited to 
'every .corporation organized under this act that shall hâve issued (pre- 
ferred stock entitling the holders thereof to receive dividends at a rate 
exceedlng flve per centum per annum.' This was a limitation on the class 
of corporations which were to hâve the right to redeem and retire any por- 
tion of thelr stock. The spécification of this cl.nss of corporations neces- 
sarlly excluded ail others, and hence, also e.xcluded from the right of ré- 
demption and retirement the common stock, as distinguished from the pre- 
ferred stock of the corporation." 

We are unable to accept this interprétation of the Act of 1902. 
Repeal by implication is not favored in law. The grounds upon which 
it rests must be so strong and convincing as to raise a conclusive pre- 
sumption of législative intent, as where the whole fîeld of the prier 
act is covered by the later one in such mandatory form that the in- 
ference that the later act is to be a substitute for the former, cannot 
be avoided. 

"If both acts can stand together, both shall stand, but If they are so 
répugnant to each other that both cannot stand together, the former glves 
place to the latter." 

Section 29 of the Act of 1896 authorized the decrease of capital 
stock, by retiring or reducing any class of the stock, common or 
preferred. Section 2 of the Act of 1902, while interfering with no 
vested right of a preferred stockholder, prescribes a différent mode 
by which such stock might be reduced or retired or purchased with the 
193 F.— 53 
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bonds of the corporation, the requirements to be complied with being 
such as seem calculated to protect the interests of the corporation, 
of stockholders, of creditors, and of the public. The amendment of 
1902, by its terms, is expressly applicable, and only applicable, to 
corporations that shall hâve issued preferred stock, and the change 
in the method of retiring the stock was only imposed on corporations 
having that class ôf stockholders. Thus confined, the act cannot ap- 
ply to corporations having only common stockholders who were au- 
thorized under the Act of 1896 to retire the same. Surely it is a vio- 
lent presumption for which the appellant contendis, that législation 
prescribing a method for the retirement of one class of stock should 
repeal the existing law as to another class of stock. Both provisions 
may stand together, — the Act of 1902 superseding the method by 
which preferred stock could hâve been transferred under the Act of 
1896 and, the provision by virhich, under the last named act, common 
stock might be transferred. 

Nor can the canon oi construction, that a spécial act will be trcated 
as superseding an earlier gênerai act, be successfully invoked by the 
appellant in support of the conclusion which he is seeking to estab- 
lish. The gênerai Act of 1896 provides that any class of stock, com- 
mon or preferred, may be retired by purchase. The spécial act relates 
only to that part of the gênerai act authorizing the retirement of pre- 
ferred stock. It is an exception to the gênerai provisions of that act. 
It cannot refer to or aflfect the gênerai act in any particulars not 
covered by the spécial act. This canon of construction is founded on 
reason and common sensé, and both must be regarded in its applica- 
tion. 

[4] We fail to fînd in the considération of the statutes themselves 
any ground upon which can be founded an implication of repeal by 
the statute of 1902, of the twenty-seventh and twenty-ninth sections 
of the statute of 1896. As, however, in a fédéral court a state statute 
meaifs whàt the highest court of that state says that it means, we 
hâve examined with great care the case of Berger v. United States 
Steel Corporation, 63 N. J. Eq. 809, 53 Atl. 68. This case was elab- 
orately discussed by counsel on both sides at the argument, who 
drew différent conclusions as to its bearing upon the question hère 
at issue, viz., whether the Act of 1902, above quoted, so modified the 
previousîy existing law as to limit the retirement of stock by means 
of bcinds to the retirement of preferred stock, and thus repeal by 
implication the provision of the Act of 1896, by which common stock 
could also be thus retired. 

We hâve already indicated our independent view as to how far 
the Act of 1902, in regard to the retirernent of preferred stock, affect- 
ed the gênerai provisions of the twenty-seventh and twenty-ninth sec- 
tions of the Act of 1896, in regard to the retirement of capital stock, 
whether preferred or common. It remains to consider whether, in 
the case referred to, the court has so dealt with the construction and 
effect of thèse statutes as to reqùire from us any change or modifica- 
tion in the view we hâve above expressed. In the Berger Case, a 
défendant corporation was sued by a dissenting preferred stock- 
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holder, to enjoin a proposed issue of bonds in exchange for preferred 
stock. The transaction was incepted directly after the passage of 
the Act of 1902, and the method of procédure prescribed by that act 
for accomplishing the retirement was being compHed with. It was 
contended for the corporation that the transaction was authorized by 
section 29 of the Corporation Act, of the revision of 1896, and in 
the alternative by the spécial Act of 1902, authorizing the purchase 
of preferred stock with bonds. The complaining stockholder repUed, 
first, that section 29 did not authorize the issue of mortgage bonds 
in payment for stock, and, second, that the Act of 1902 was uncon- 
stitutional, because it interfered with the vested rights of stockholders 
to object to a purchase of stock with bonds. We think the counsel 
for the appellees were right in saying that the Court of Errors and 
Appeals assumed for the purposes of the case that the Act of 1902 
would hâve been uncons*-''y.tional if it had created a nevv right to is- 
sue bonds for stock, anv that they sustained the transaction on the 
ground that section 29 of the Act of 1896, in itself, authorized such 
an exchange, and that the Act of 1902 was a mère régulation of a 
pre-existing power to issue bonds in exchange for stock. 

This décision of the highest court of the state of New Jersey seems 
to us to put beyond the région of controversy, not only the question 
whether the Act of 1902 repealed by implication the provision of 
section 29 of the Act of 1896, whereby corporations having only 
common stock might retire the same by purchase, but also the ques- 
tion, whether, in retiring their common stock, such corporations 
may, under the provisions of said act, issue bonds for that purpose. 
As counsel for the appellant contends that thèse questions were not in 
issue or necessary to be decided by the court, a somewhat extended 
extract from the opinion in that case becomes necessary : 

"The question to be solved is wlietlier the 'act concerning corporations," 
In connection with the certiflcate of incorporation flled under it, contains 
a grant of power to retire shares of stock iu tlie manner adopted by the 
board of directors and ratifled by the vote of the stocrkholderw. 

"The twenty-seventh and twenty-ninth sections of the Coriwration Act of 
1896 expressly provide for the retirement of both classes of stock. 

"The fifth section of the act provides 'that this act and ail its ameud- 
ments shall be a i^art of the charter of every corporation heretofore or 
hereafter formed under it, except so far as the same are inapplicable and 
inappropriate to the objecta of such corporation.' 

"The complainant, therefore, has no vested right to retaln her shares in 
opposition to any lawful method provided for retiring them. Nor, under 
the provisions of our corporation act, can any Just bnsis be found for the 
assertion that her vested rights as a stockholder are impaired by the pur- 
chase by the corporation of its own shares of stock. 

"In Chapman v. Ironclad Kheostat Co., 62 N. J. Law, 497 [41 Atl. 690]. 
Mr. Justice Dixon, in an opinion delivered in our Suprême Court, very clearly 
demonstrates that, under the Corporation Act of 1890, there is an impllefl 
grant of power to corporations to purcha.se shares of their own capital stock 
whenever such purchase is required for legitimate corporate purposes. Sec- 
tion 20 makes such shares Personal property; section 1, subdivision 4, gives 
power to purchase such Personal property as the purposes of the corpora- 
tion shall require, except what is exeepted in section 3, whlch exception 
does not include shares of its own stock. Therefore, in connection with sec- 
tions 29 and 38, the right of a corporation to purchase its own shares is 
aecessarily implied. 



836 193 FEDERAL RBPOKTER 

"Thls rlght Is also so fully recognized by the twenty-ninth section, that 
It seems to be removed from debatable questions. Tbat section provides 
that capital stock may be decreased by retirlng shares owned by the cor- 
poration, whlch unquestlonably ImpUes the power to acqulre and hold its 
own shares. 

"The flrst question to be consldered is whether the appellant has power, 
under the act of 1896, to retire its shares in the proposed method which 
Is now challenged by the respondent. 

"That act provides several ways in whlch stock may be retired by a 
vote of two-thirds in Interest of each class of stockholders:" 

After a discussion of thèse several ways, the court says : 

"The corporation act glves express power to retire shares by purchase, 
and that provision must be read luto the certliicate of Incorporation, under 
and subject to which the complainant holds her stock. It cannot, therefore, 
be even plausibly malntained that shares cannot be purchased for retire- 
ment by cash. 

"But it is contended that the appellant Is wlthout authority to issue bonds 
wlth which, or with the proceeds thereof, It purposes to efCect the purchase. 

"There is no provision In the corporation act, or In the charter of the 
Company, to support the proposition that purchases of its stock cannot be 
made by it on crédit." 

The court then proceeds with an argument to show that, as a nec- 
essary conséquence and coroUary of the right to purchase, crédit 
may be given for any time convenient to the parties contracting, and 
by an elaborate and well-considered course of reasoning concludes, 
that "the right to create a debt also carries with it the right to se- 
cure it by mortgage, or otherwise, in the absence of any statutory 
restraint upon the corporation," and that therefore, under the In- 
corporation Act of 1896, a corporation may purchase its own stock, 
either preferred or common, with the intent to retire the same, either 
for cash or by issuing its own bonds, secured by mortgage, in ex- 
change for such stock. This being so, the court décides that no 
vested right of the complainant stockholder was interfered with by 
the Act of 1902, prescribing specifîcally that preferred stock might 
be exchanged for bonds secured by a mortgage, because retirement 
in that mode was already provided for under section 29 of the Act 
of 1896.. By this express and necessary holding as to the proper 
interprétation of thèse statutes, the contention of counsel for the ap- 
pellants, that the previously existing law is so modified by the Act 
of 1902 as to limit the retirement of stock by means of bonds to 
the retirement of preferred stock in that manner, and that therefore 
the retirement of common stock by that method is excluded, is neg- 
atived. 

But counsel for the appellant insists that, whatever the court said 
with respect to the interprétation of section 29 of the Act of 1896, 
was only said for the purpose of indicating that the Act of 1902 did 
not interfère with a vested right, and, "far from injuriously afïect- 
ing any vested right of a stockholder, tended to limit the power which 
previously existed, and hence was not subject to the constitutional 
objection on which the complainant in that case relied." The po- 
sition of counsel for the appellant appears to be this : That the com- 
plainant in the Berger Case took her stock under the provisions of 
the Act of 1896; that the rights attaching to her status as stock- 
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holder under that act coukl not be changed to her détriment by sub- 
séquent législation; that the Act of 1902 provided that certain pre- 
ferred stock might be retired in a certain way prescribed in the stat- 
ute, by purchase, and bonds might be issued by the corporation to 
be given in exchange therefor; that the court decided that the 
rights of complainant were not affected in any way by this provision 
wïiich permitted a corporation to purchase its stocks with bonds issued 
for that purpose, because, under the Act of 1896, they might hâve 
been retired in the same way; her rights in that respect had there- 
fore not been changed by the Act of 1902; that the act was there- 
fore constitutional, as not divesting complainant of her status as a 
stockholder, acquired under the Act of 1896; and counsel's conten- 
tion is, that by this décision it was not necessary for the court to 
hold, and that" it did not hold, that the twenty-seventh and twenty- 
ninth sections of the Act of 1896, in regard to the retirement of 
stock, were still in force, and were not repealed or superseded by 
the Act of 1902, and argues from certain language used by the 
learned judge who delivered the opinion of the court, that what the 
court meant, and ail that it meant, was that, though the Act of 1896 
in thèse respects had been repealed and superseded by the Act of 
1902, the rights previously acquired under the former act could not 
be constitutionally divested or abrogated by the later act. Excerpts, 
therefore, from the opinion in the Berger Case are cited, as clearly 
indicating that the Court of Errors and Appeals considered the Act 
of 1902 as excluding ail other methods for retiring shares by pur- 
chase. Without quoting the language thus referred to in extenso, 
it is only necessary to observe that Mr. Justice Van Syckel, in dis- 
cussing the effect of the Act of 1902, does not always find it necessary 
in a long opinion to repeat constantly that the act deals only with the 
retirement of preferred stock, and is made expressly applicable only 
to corporations having preferred stock. Thus, in the excerpt from 
the opinion made by counsel, it is said : 

"The Act of 1890 xave the appellant the rlght, l)y a two-thirds vote of its 
shareholders, to retii-e picferred stock by purchase. The Act of 1902 pre- 
.serves that risht, inefely regul.iting the inaniier in which it should be ex- 
ereised." 

Clearly when, further on in the opinion, the court says: 

"The fact that the Act of 1902 exclude.s ail other method.s for retiring 
shares by purchase, and the provision that it cannot be applied unless it Is 
made to appear that the assets," etc. 

— it was assumed by the writer of the opinion that référence was 
made only to the retirement of preferred stock, as regulated by the 
Act of 1902, and it was not necessary to constantly repeat in words 
that assumption. 

The contention that the Act of 1902 superseded and repealed, or 
was intended to supersede and repeal, ail the provisions of the Act 
of 1896, in regard to the retirement of corporate shares by purchase, 
and in this respect became a substitute for the provision of section 
29, is at variance with the whole trend of the opinion and the inter- 
prétation applied to the législation in question by the Court of Er- 
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rors and Appeals in the Berger Case, in the respects we now hâve 
under considération. In addition to the positions taken in that court 
in relation to the bearing of the Act of 1902 upon the provisions of 
sections 27 and 29 of the Act of 1896, as above ref erred to, the court, 
in concluding its discussion of what the Act of 1896 permitted, in 
relation to the issuance of bonds secured by mortgage for the pur- 
chase of shares for retirement, uses this language: 

"If, on this bvanch of the case, it had been eoncluded that lu some ma- 
terial respect, the provision of the Act of 1890 had not been pursued, the 
Act of 1902, which had been strictly foUowed, is valid and eonstitutional." 

This language is hardly consistent with the meaning attributed to 
the court by counsel, that it held the provisions of the Act of 1896, 
in regard to the retirement of stock, whether common or preferred, 
as wholly superseded by the Act of 1902. 

The court then proceeds to another branch. of the case, viz., whether 
the Act of 190|2 is a spécial act. After the full discussion of the 
contentions, pro and con, it décides that it is not a spécial act, with 
référence to the Act of 1896, and after dealing with questions peculiar 
to the case in hand, and not material hère, concludes with the lan- 
guage already quoted: 

"The act of 1896 gave the appellant the right. by a two-thirds vote of its 
shareholders, to retire preferred stock by purchase; the Act of 1902 pré- 
serves that rlght, merely regulating the manner In which it should be ex- 
ercised." 

We think it clear, from what has been already said as to the dé- 
cision in this case, that the court has necessarily assumed that sec- 
tions 27 and 29, in regard to the retirement of the capital stock of 
corporations, is still in force, except so far as the method to be pur- 
sued when the retirement of preferred stock is to be effective is con- 
cerned, and that the right of retirement is still recognized as existing 
under the Act of 1896. The language just quoted and relied on by 
the appellant, is entirely consistent with the view we hâve hère taken, 
of what was decided by the Court of Errors and Appeals of New- 
Jersey in that case. 

[5] The appellant also contends that the proposed transaction is a 
withdrawal of capital in violation of section/ 30 of the Act of 1896. 
This section provides that: 

"The directors of a corporation shall not make dlvidends except from 
its surplus or from net profits arising from the business of such corpora- 
tion, nor shall it divide, withdraw or in any way pay to the stoekholders 
or any of theni any part of the capital stock of such corporation or reduce 
its capital stock except as authorized by law." 

We think that a considération of this section and -the judicial in- 
terprétation that has been given to it by the courts of New Jersey, 
make it entirely plain that the excess of f unds or property actually 
in hand, over and abovè the sums which the company is bound to 
keep as capital, must be computed with référence to its nominal cap- 
ital as reduced. In this view, there can be no dispute that there is 
a surplus applicable under the «law to the proposed retirement of 
stock. It ia-to be observed, also, that in this very section, the inhibi- 
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tion upon the réduction of capital stock, except as authorized by law, 
is quite apart from the other inhibitions of the section. In this case, 
the défendant corporation is authorized by law to reduce its capital. 
In Continental Securities Co. v. Northern Securities Co., 66 N. J. 
Eq. 274, 57 Atl. 876, the Court of Chancery, in dismissing the bill, 
said : 

"By the réduction of the capital stoclc of a corporation not impalred by 
losses, there niust uecessarily occnr a surplus of assets to the extent of 
the réduction, and unless the rights of creditors would he effected thereby 
or the capital impalred. it becomes the duty of the directors to make an 
équitable distribution of .such surplus or so much thereof as the carrying 
on of the business for the best interests of the stockholders may not require. 
Strong V. Brooklyn R. R. Co., 93 X. Y. 426; Williams v. W. U. Tel. Co., 93 
N. Y. 163 ; Morawetz on Corp. 453. The proposed distribution is not a div- 
idend in the sensé intended by the statute, but a division of surplus capital 
rendered useless for the purposes usually attributed to capital, because the 
issue of stock which it represented bas been canceled." 

See, also, Strong v. Brooklyn Railroad Co., 93 N. Y. 426, where the 
court, in considering what restraint a precisely similar provision to 
that contained in section 30 of the New Jersey Incorporation law, 
imposed upon the right of the corporation to decrease its capital stock 
by purchase of outstanding shares, said : 

"In such a case, the excess of its funds and property actually in hand, 
over and above the sums which the company is bound to keep as capital 
(viz., its nominal capital as reduced), is converted Into a surplus fund which 
it can dispose of by dividing it among its stockholders." 

See also, Cook on Corp. § 289, vol. 1, p. 787, 4th Ed. 

[6] Though, as we hâve said, the stress of the argument bas been 
placed upon the averment in the bill, that the contemplated retire- 
ment of the capital stock of the défendant corporation by purchase 
with bonds of the défendant, issued for that purpose, is ultra vires, 
it remains to notice the contention of appellant, that: 

"The scheme assalled in the bill Is fraudulent as against the complain- 
ant, and its effectuation should be restrained." 

As this case is being considered upon a demurrer to the bill, the 
facts pleaded, or necessary déductions there from, must sustain the 
charge that the contemplated acts of the défendant sought to be re- 
strained are so fraudulent as to equitably entitle the complainant to 
the relief asked for. We need only refer to the averments of the 
bill already summarized. 

The averment that the défendant corporation, its stockholders and 
directors, in preparing or threatening to carry out the réduction of 
capital stock, as heretofore explained, were in fact carrying out a 
"scheme" of the défendant Eionda, by which he intended to obtain 
stock control of the corporation, may be taken as true. It may also 
be taken as true that, if ail the other stockholders except Rionda and 
the complainant should surrender the proposed proportion of their 
stock, as set forth in the circular letter signed by the secretary of 
the corporation, requesting such surrender, Rionda's 2,227 shares re- 
tained by him would give him a controlling stock interest in the com- 
pany. It may also be accepted as true that Rionda intended to pro- 
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duce this resuit by the said proposai, and that his own interests were 
the impelling motive for his conduct in this regard. Do thèse facts 
of themselves support the charge of fraud made by the complainant? 
We think not. The mère characterization of thèse acts as fraudulent 
adds nothing to the strength of the complainant's case. The so-called 
"scheme" disclosed by thèse facts, is one in which the défendant, 
Rionda, the board of directors and ail the other stockholders, except 
the complainant, joined and co-operated. There is nothing in the 
facts as averred in the bill to show that this plan of the défendant, 
Rionda, and of ail the other stockholders, except one, together with 
the board of directors, was otherwise than for the benefit ôf the 
corporation and of its stockholders. The whole proceeding by which 
this sbught for réduction of capital stock was being effectuated, was 
in strict conformity to the law of the state by which the corporation 
défendant was created. Every step set forth in the bill for the ef- 
fectuation of this plan, was an open one and publicly proclaimed to 
ail concerned. No stockholder is alleged to hâve been deceived by 
what was intended by any of the défendants. The first circular let- 
ter of Rionda to the stockholders, together with the offer and de- 
posit agreement, which was an exhibit and made part of the bill, 
States frankly the amount of capital owned by Rionda at that time, 
and so states his proposai as to leave perfectly clear what the situa- 
tion would be if deposits were made by ail the other stockholders, 
and he, Rionda, continued to hold, without deposit, his own stock. 
The abandonment of the' deposit plan of reducing the capital stock, 
was presumably because it was not in strict compliance with the re- 
quirements of the law. The withdrawal of this offer and the letters 
in relation to the présent plan for retirement of stock of June 15, 
and June 20, 1910, are also exhibits and made part of the bill of com- 
plaint. Thèse letters are circular letters, intended to be read by every 
stockholder, in which the whole plan referred to in the bill of com- 
plaint is set forth in détail. They plainly set forth a proposai to re- 
tire the stock in such proportion that if ail the stockholders, except 
Rionda and the complainant, shall consent thereto, Rionda's stock 
holding will give him a stock control of the corporation. No stock- 
holder, as we hâve said, could hâve been deceived by what was pro- 
posed in this ofïer. The corporation, , with the assenting stockholders, 
in the mode prescribed by the corporation law of New Jersey, had a 
clear right to do the thing that was proposed to be donc. The finan- 
dal condition of the company had been set forth in a letter to the 
stockholders by the cotnmittee of directors who were forwarding the 
plan in its inception, and we quote the same, as follows, as an exhibit 
aceompanying the bill: - : 

"To the Stockholders of the Francisco Sugar Co. 

"Gentlemen : We havé a valuable property and for nearly ten years we 
liavé glven to it our bést service. It is now in a splendid shape, but we 
hâve coiue to the conclusion that we cannot continue to manage it in a 
satlsfactory inanner on açpount of the distance and in a foi-eign country 
and havlng ifo one who cah remain on the property who has qualifications 
to manage such a large or such a eomprehenslve business. 

"It requires about three huudred thousand dollars ($300,000) to pay the es- 
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penses during the dead season and until we receive any cash from tbe next 
crop. 

"After several years of effort we hâve reeeived the accoinpanylng otter 
of Mr. Manuel Rionda, dated August 6, 1909, which we conslder a good one 
and we recommeud you to aecept. It will i)ay IVs per cent, on your invest- 
inent and is seeured by a rnortgage covering ail the property the company 
uow owns, which includes over 50,000 acres of land, a complète sugar 
faetory, railroad, wharf, large gênerai store, dwelling and offices, tenant 
houses, etc., etc. We conslder the security good and the proposed buyer 
and his family hâve had much and successful management of sugar prop- 
erties in Cuba and we believe will run it successful ly. 

"Mr. Craig's health will not allow him to continue as président, and 
Mr. James M. McCahan finds that he cannot continue as vice président. 

"W. J. McCahan, 
"Jas. W. Cooper, 
"Jas. M. McCahan, 
"Philadelphia, August 6th, 1909. John F. Craig." 

In the absence of any facts well pleaded, which, if true, would 
impute fraud to the défendant, we cannot, on a mère suggestion of 
interested motives on the part of the défendants, in attempting to carry 
out their proposai, by bringing about a retirement of stock permitted 
and favored by the law, and in the mode and manner prescribed by 
the law, find any equity in the complainant's position that would en- 
title him to the relief sought by the bill of complaint. It does not 
need the array of authority cited by the counsel for the appellees 
to establish the proposition that, in the respects herein under consid- 
ération, the majority of the stockholders are not trustées for a dis- 
sentient stockholder, and bave a clear right to vote on the ground 
of what they consider their own interests, in the acceptance or re- 
jection of the ofïered plan for reducing the stock of the corporation. 
It seems to be a clear case of a mère différence of opinion between 
a large majority of the stockholders and the dissentient stockholder, 
who is the complainant. If the défendant should hereafter abuse the 
power he has acquired by ownership of the majority of the stock of 
the défendant corporation, the complainant, or any other luinority 
stockholder, has ample remedy to restrain such abuse of power and 
obtain redress therefor by public or private suit. But the mère aver- 
ment that power lawfully obtained may be, or often is intended to 
be, thereafter unlawfully or oppressively used by the défendant, pré- 
sents no ground for équitable relief. 

On the whole case, we are of opinion that the demurrer to the 
bill of complaint was properly sustained, and the decree of the court 
below is affirmed. 



In re MARTIN. 

MARTIN V. GLOBE BANK & TRUST CO. OF PADUCAH, KY., et al. 

(Circuit Court of Appeals, Sixth Circuit. February 13, 1912.) 

Nos. 2,091, 2,160. 

1. Banketjptcy (§ 353*) — Funds— Distbibutio.n. 

Where a fund In the hands of a bankrupt's trustée for distribution 
was obtained as the resuit of proceedings in the state court to set aside 

•For other cases see same topic & i humbsb iu Dec. & Am. Digs. 1907 to date, & Bep'r Indexes 
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a gift by the bankrupt of certain lands, vold as to exlstlng ereditors 
under a state statute, the rights of ereditors to participate must be de- 
termined by a considération of the state statute, as affeeted by the 
bankruptcy law, whlch is also a law of the state, and paramount and 
exclusive with référence to matters to which it rlghtfuUy applies. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. §§ 541-544; 
Dec. Dlg. § 353.*] 

2. Bankruptcy (§ 142*)— Funds— Pbopertt Fratjdulentlt Oonveyed. 

Ky. St. 1903, i 1906, provides that every gIft of real or Personal prop- 
erty made wIth Intent to hinder, delay, or defraud ereditors shall be 
vold; and section .1907 déclares that every gift made by a debtor of 
his estate without valuable considération shall be vold "as to ail ils 
then exlstlng llabllltles," but not as to subséquent ereditors. nor as to 
pui-chasers with notice. Bankr. Act July 1. 1898, c. 541, § 67c. 30 Stat. 
S64 (U. S. Comp. St. 1901, p. 3449), provides for the dissolution of a 
lien created by or obtained in or pursuant to any suit, ineluding an 
attachment upon mesne process begun against bankrupt wlthin four 
months ; and section 67f provides that ail levies, judgments. attachraents, 
or other liens obtained through légal proeeedings against any person 
who is insolvent at any time wlthin four months shall be diseharged 
and released, and shall pass to the trustée as a part of the bankrupt's 
estate. HeM, that the state statute authorizing vacation of a volun- 
tary eonveyance by the bankrupt by an exlstlng eredltor did not create 
any lien on the property, nor do more than give a right of action, and 
heuce, where exlstlng ereditors did not sue to set aside such voluntary 
eonveyance until withln four months prior to the grantor's bankruptcy, 
they were not entltled to the proceeds of the property sold on vacation 
of the eonveyance, but such proceeds passed to the trustée for distribu- 
tion according to the bankruptcy act. 

[Kd. Note. — For other cases, see Bankniptcy, Cent. Dlg. § 222; Dec. 
Dig. § 142.*] 

Appeal f rom the District Court of the United States for the West- 
ern District of Kentucky. 

In the matter of bankruptcy proeeedings of T. J. Atkins. Pétition 
by Arthur Y. Martin, trustée of the bankrupt, to review an order 
providing for the distribution of certain assets for the Globe Bank 
& Trust Company of Paducah, Ky., and certain other créditer banks 
of the bankrupt: From an order of the District Court, aflfirming the 
referee's order, the trustée appeals. Reversed and remanded. 

December 28, 1908, T. J. Atkins viras, under involuntary proeeedings in 
bankruptcy previously begun In the court below, adjudicated a bankrupt, 
and Martin was appolnted trustée. Withln four months of the commence- 
ment of thèse proeeedings, three banks, viiî., Globe Bank & Trust Company, 
First National Bank of Paducah, and Old State National Bank of EVansville. 
instituted suits in the McCracken circuit court at Paducah, Ky., against 
Atkins (and his vendees named in the deed referred fo below) to recover 
judgments upon elalms they held agaiust him, and to set aside as fraudulent 
and vold the deed of eonveyance just mentioned, and at the same time 
eaused attaehments to be levied upon the real estate so conveyed. Atkins 
delivered this deed, December 4, 1906, for the purpose of making a gift of 
the land descrlbed in It to his son and his son's ehildren. Atkins was then 
indebted to the three attaehing banks. Two sections of the statutes of Ken- 
tucky werè relied on in tUese suits. One was section 190G, whlch pro vides 
that "every gift • « * of any estate, real or Personal * * * made 
with the intent to delay, hinder or defraud ereditors * * * shall be void. 
* * * " And section 1907 providee that "evéry gift, eonveyance * * * 
made by a debtor * * * of his estate, without valuable considération 
therefor shall be void as to ail his then exlstlng liabillties, but shall not, 

•iÉ*dr'Otb^<caBeis sefe same topic^ § numbbr in Deo, & Am, Digs. 1907 to date, & Rep'r Indexes 
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on that account alone, be vold as to creditors whose debts or deinands ar« 
thereafter contracted, nor as to purehasers with notice of the voluntary 
aliénation or charge ; and though it be adjudged to be void as to a prior 
creditor, it shall not therefore be deemed to be void as to such subséquent 
creditors or purehasers." Carroirs Ky. St. 1903, pp. 772, 774. 

In January, 1909. the Globe Bank & Trust Company flled two pétitions 
in the présent bankruptcy proceeding for the purpose of objectlng to the 
right and jurisdictlon of the bankruptcy court to interfère with the petl- 
tioner in its suit in the state court. In the later pétition, however, it prayed 
that the bankruptcy court décline to entertaiu jiirisdiction for the setting 
aside of the fraudulent conveyance, and permit and direct the trustée iu 
bankruptcy to joln petltloner as coplaintiff in the prosecution of the action 
in the state court to set aside "such fraudulent conveyance for its benefit, 
and for the benefit of the trust estate. * ♦ * " 

February 23, 1910, the court below made an order providing, among other 
things, that any rlght or lien acquired by the attachment lis pendens, or 
otherwise, upon the property of the bankrupt involved in the action pend- 
ing in the McOracken circuit court, "be, and the same shall, until the further 
order of the court hereln, be preserved for the benefit of the bankrupt's 
estate as provlded in section 67f of the bankruptcj' act" ; and directlng that 
the trustée, either on bis own motion or the order of the référée, apply to 
the circuit court for leave to be made a party to the action for the purpose 
of making the lien or right available for any creditors of the bankrupt, who 
may show a right to share in any funds acquired In the action. April 8, 
1909, the référée made an order authorizing the trustée to institute an ac- 
tion in the McCracken circuit court to recover the property, and also to 
hâve himself substituted as plaintiff in any of the actions that had there- 
tofore been brought in that court by creditors of the bankrupt's estate for 
llke recovery. 

April 9, 1909, the trustée commenced an indcpendent suit in the circuit 
court to set aside the deed of conveyance mentloned, which, by order of 
that court, was Consolidated with the actions of the three créditer banks. 
Upon Issues joined, .iudgment was entered in June, 1909, holding that the 
deed was without valuable considération, and was voluntary and eonstruc- 
tîvely fraudulent and void as against the debts sued on by the banks, and 
that they were entitled to recover in sums stated, which were llabilities 
of the bankrupt at the time of the delivery of the deed, but dlsmissing the 
actions as to creditors whose claims accrued subsequently to the delivery 
of the deed, and also dlsmissing the action of the trustée so far as it sought 
to set aside the deed for the benefit of creditors of the bankrupt estate, 
whose debts were created after the exécution of the deed. Sale of the 
property was ordered, and the commissioner was directed to collect the 
proceeds and hold them subject to the final orders of the court "in the 
further and final disposition of such proceeds, or subject" to the order of 
the bankruptcy court in the présent bankruptcy proceeding. The trustée in 
bankruptcy was appointed by the court as commissioner to exécute the 
.Iudgment. 

The causes were taken by the trustée and others (among whom were the 
grantees In the conveyance in dispute) to the Court of Appeals of the state 
of Kentucky. A copy of Its opinion appears in the record, and the case is 
reported in 124 S. W. 879, 881. For the purpose of pointing out the trne 
scope and intent of the judgments of the state courts, we quote from the 
opinion of the Court of Appeals. When passing upon the appeal of the 
trustée, the court said: "The judgment does not undertake to dispose of 
the proceeds that may be realized from the sale of the property, but leaves 
this question open for future détermination, and we do not doubt that, when 
the court conies to niake an order concerning the disposition of the proceeds 
in the bands of the trustée as spécial commissioner, it will direct that the 
proceeds be paid over tp the trustée in bankruptcy to be adnilnistered as a 
part of the estate of thé bankrupt in the bankruptcy court. In anticipation 
of what we assume the court will do, we may, with propriety in this opinion, 
direct that it niake such orders. If the court in the .iudgment had ùnder- 
taken to divert (divest) the trustée of the contre! of this f und, we would 
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upon thls point reverse tbe judginent, With directions to proceed as Indi- 
eated, but, as the court did not make such an order, we are of the opinion 
that on the appeal of the trustée the judgment of the lower court should be 
afflrmed." 

On the appeal of the grantees In tbe deed of conveyance, tbe judgment 
was reversed because of error in flxing the date of delivery of tbe deed. 
the court saying (124 S. W. 882): "To wbat extent tbis will affect tbe judg- 
ment creditors we are not advised ; but only those creditors whose debts 
were created previous to Deceœber 4, 1906 (date of delivery of deed), are 
entitled to participate in the proceeds realized from the sale of tbe property. 
If the proceeds amount to more than sufflcient to pay such debts, the sur- 
plus should be paid to the grantees in the deed." 

Under the mandates of the Court of Appeals, tbe Circuit Court entered 
judgment in favor of tbe banks in the same s unis as were entered in its 
judgment of June, 1909, before alluded to, except that it reduced tbe amouiit 
of the judgment of the Globe Bank to the extent of $1,28.5 which represented 
indebtedness incurred by the bankrupt subsequently to the date of the deed 
in question. It was further adjudged that as to ail otber debts, including 
tbose represented in the Consolidated actions by the trustée in bankruptcy, 
the "deed Is not fraudulent, but is valld as provlded and adjudged in the 
former judgment rendered in thèse Consolidated actions on June 19, 1900, 
as aforesaid, and that no trust for the payment of any of such debts so 
created subséquent to the deed Is herein declared or adjudged. It is now 
further adjudged that the proceeds arislng from the sale of the property 
described I» tbe former judgment rendered June 19, 1909, aforesaid, shall be 
held by Arthur Y. Martin, trustée, and as spécial commissioner of tbis court 
under tbe terms and directions of such former judgment until disposed of 
and distributed as is directed in such Judgment." 

Tbe banks having proved thelr claims (setting up their actions as liens, etc.) 
in the bankruptcy proceeding, the référée on Àlay 23, 1910, entered an order 
finding that those banks were the only creditors of the bankrupt wbose 
claims were existing at the date of tbe delivery of the deed, and that the 
proceeds derived from the sale of the property conveyed by the deed were 
insufflcient to pay their debts, and tbat they were entitled to the entire fund; 
and directed tbe trustée to pay the same to them pro rata upon their respec- 
tive debts. Upon pétition of the trustée for review, tbis order was afflrmed; 
the court below being of opinion that the voluntary conveyance, though void 
as to the then existing creditors of the bankrupt, was not so as to creditors 
whose debts were created after the date of the deed; also "that the lis pen- 
dons liens and the attachments in the suits in the state court were, tinder 
the order of tbis court, entered herein on February 18, 1909, preserved for 
the beneflt of the estate" ; further, "that the construction of the Kentucky 
Statutes by the Court of Appeals in the cases ref erred to is bindlng upon 
this court, even if it did not (as it does) agrée with that décision." 

W. F. Bradshaw (Bradshaw & Bradshaw, on the brief), for appel- 
lant. 

D. H. Hughes (T. L. Criçe and Wheeler & Hughes, on the brief), 
for appellees. 

Before WARRINGTON and KNAPPEN, Circuit Judges, and 
SATER, District Judge. 

WARRINGTON, Circuit Judge (after stating the facts as above). 
The question presented for our décision is whether the order of 
distribution is correct. The order provides that the proceeds, $16,- 
146.58, derived from the sale of property conveyed by the bankrupt, 
shall be paid pro rata upon the claims alone of the three banks. While 
the order was made in the matter of the bankruptcy of T. J. At- 
kins, two cases nominally are docketed in this court by the trustée; 
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one on appeal and the other by pétition to revise în matter of law. 
Since the cases are based on the same order and no objection is made 
by either side touching the remédies so chosen to bring the question 
into this court, we need net concern ourselves with any question of 
remedy or jurisdiction. Beiser v. Western German Bank, 167 Fed. 
486, 93 C. C. A. 122 (C. C. A. 6th Cir.) ; In re Worcester County, 
102 Fed. 808, 811, 42 C. C. A. 637 (C. C. A. Ist Cir.). 

Was the court below, as respects its order of distribution, bound 
by the judgments of the state courts, or did those courts intend them 
to hâve such effect? The Court of Appeals held that the judgment of 
the McCracken circuit court did not undertake to dispose of the pro- 
ceeds of sale, and it had no doubt that, when that court came to make 
an order concerning the disposition of the proceeds, it woukl direct 
that they be paid over to the trustée in bankruptcy "to be administered 
as a part of the estate of the bankrupt in the bankruptcy court" ; and, 
in anticipation of what the Court of Appeals assumed that the court 
below would do, it declared that it might "with propriety in this opin- 
ion, direct that it make such orders." It was then stated : 

"It the court (below) in the judgment had undertaken to divert (dlvest) 
the trustée of the eontrol of this fund, we would upon this ijoiut reverse the 
judgment, with directions to proeeed as indlcated." 

It is true that, when passing upon the appeal of the grantees in 
the deed in question, the court did say that only those creditors whose 
debts were created prior to the delivery of the deed were entitled 
to participate in the proceeds realized from the sale of the property. 
The court, of course, did not know at that time whether the aggre- 
gate claims of the banks would or would not exhaust the property 
covered by the deed, for the property had not been sold. The es- 
sence of this portion of the opinion, as it seems to us, is a statement 
of the extent to which the Atkins land, or the proceeds derived from 
a sale, could be seized and applied to the payment of creditors, and 
of the disposition that should be made of any surplus that might re- 
main. We are unable to perceive any other way to reconcile the posi- 
tion taken by the court when stating its reasons for not reversing 
the judgment upon the appeal of the trustée, with its conclusion that 
the surplus should be turned over to Atkins' grantees. 

When we come to consider the judgment entered by the state cir- 
cuit court under the décision of the Court of Appeals, ordering, 
among other things, that the proceeds of sale should be held by the 
trustée in bankruptcy as spécial commissioner of the state court un- 
der the terms of its former judgment "until disposed of and dis- 
tributed as directed in such judgment," we are brought to an inquiry 
into the meaning of its former judgment. The commissioner was di- 
rected by that judgment to hold the proceeds subject to the final or- 
ders of the court — 

"or subject to the District Court of the United States • ♦ • under Its 
final distribution of the entire assets of the estate of such bankrupt * • • 
«nd the rights of ali creditors In such bankrupt proceedings in the distribu- 
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tlon-or aispositlon of such proceeds by the bankrupt court are hereby re- 
Beryed -and not determlned but left open for final adjudication among theui 
In such proceedlngs In bankruptcy." 

We are disposée! to believe that the true construction of thèse two 
judgments of the state circuit court is the same as that which the Court 
of Appeals placed on the first judgment. This is made clear by what 
has been donc. The trustée on June 20, 1910, reported to the bank- 
ruptcy court that he had in his hands the balance for distribution of 
cash and sale bonds received from the sale of this property, and 
prayed the court to adjudge to whom he should pay the proceeds, 
whereupon the court ordered the bonds into his hands to be collected 
and the proceeds to be held by him subject to the future orders of the 
court. 

[1] Now, in determining how this fund must be distributed in the 
bankruptcy court, it will not do simply to consider the statute of the 
State of Kentucky on which reliance is placed by the banks. We 
must also consider the authorities which hold that the bankruptcy law 
is a law in that state, as also in the several states, and is just as 
binding on the citizens and courts thereof as are the state laws. 
Thompson v. Ragan, 117 Ky. 577, 581, 78 S. W. 485; Bank of Col- 
umbia v. Overstreet, 10 Bush (Ky.) 148, 150, 151; Claflin v. House- 
man. Assignée, 93 U. S. 130, 136, 23 L. Ed. 833. Indeed the bank- 
ruptcy law is paramount; and the jurisdiction of a bankruptcy court 
as regards matters rightly brought therein is exclusive. In re Watts- 
& Sachs, 190 U. S. 1, 27, 23 Sup. Ct. 718, 47 L. Ed. 933 ; Acme 
Harvester Co. v. Beekman Lumber Co., 222 U. S. 307, 32 Sup. Ct. 
96, 56 L. Ed. — ; Mondou v. N. Y., N. H. & H. R. Co., 223 U. S. 
1, 32 Sup. Ct. 169, 56 E. Ed. — . 

It will be borne in mind that the banks in whose favor the order 
of distribution was made commenced their actions and caused attach- 
ments to be levied within four months of the filing of the pétition 
in bankruptcy against Atkins. The only liens that any of thèse banks 
ever secured upon the property described in the deed in dispute were 
obtained within that period or during the pendency of the bankruptcy 
proceedings. It is not claimed that the statute (quoted in the state- 
ment) under which the deed was set aside, created a lien. The most 
in this respect that can be said of Atkins' delivery of the deed of gift 
is that it created in each of the banks a right of action. In re Huxoll, 
193 Fed. 851, decided "by this court February 13, 1912, and cases 
there cited; Carroll's Ky. Stat. 1899, § 1907a, p. 756. Section 67f 
of the bankruptcy act provides : 

"That ail levies, judgments, attachments, or other liens, obtained througlï 
légal proceedings against a person who is insolvent, at any time within four 
months prier to the flling of a pétition in bankruptcy against hira, shall 
be deemed nuU and void In case he Is adjudged a bankrupt, and the property 
afCected by thé levy, judgment, attachment, or other lien shall be deemed 
whoUy dlscharged and released from the same, and shall pass to the trustée 
as a part of the estate of the bankrupt, unless the court shall, on due notice, 
order that the right under such levy, judgment, attachment, or other lien 
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Bhall be preservecl for the beneflt of the estate; and thereupon tne same 
niay pass to and shall be preserved by the trustée for the beneflt of the es- 
tate as aforesald." 

Paragraph "c" of that section also treats of liens created by at- 
tachment on mesne process and provides for their préservation, and 
in the last clause enacts: 

" * * • If the dissolution of such lien would mlUtate agalnst the best 
Interests of the estate of such person, the same shall not be dlssolved, but 
the trustée of the estate of such person, for the benefit of the estate, shall be 
subrogated to the rlghts of the holder of such lien and empowered to perfect 
and enforce the same in hls name as trustée with like force and efCect as 
such holder might hâve done had not bankruptcy proceedlngs intervened." 

The court below made an order providing that any right or lien 
acquired by attachment, lis pendens or otherwise, "be and the same 
shall, until the f urther order of the court herein, be preserved for the 
benefit of the bankrupt's estate as provided in section 67f of the bank- 
ruptcy act." 

Thus the eflfect of the bankruptcy proceedings to dissolve the at- 
tachments was avoided. None of the attaching creditors made any 
objection to the order, and indeed the Globe Bank had (as appears 
in the statement) asked for an order for its benefit, and also that of 

In First National Bank v. Staake, 202 U. S. 141, 146, 26 Sup. 
Ct. 580, 582 (50 L. Ed. 967), Justice Brown, having occasion to con- 
sider the portion of section 67f under which this order of the court 
below was made, said: 

" ♦ * * So much of the value of the property attached as Is repre- 
sented by the attachments passes to the trustée for the beneflt of the entlre 
body of creditors, that Is, 'for the benefit of the estate' ; In other words, the 
statute recognlzes the lien of the attachment, but distributes the lien among 
the whole body of creditors." 

This court foUowed that construction in Re Kohler, 159 Fed. 871, 
874, 87 C. C. A. 51, 54. After referring to First National Bank v. 
Staake, Judge Richards, speaking for the court, said: 

"Hère certain attachments had been levied wlthln four months. The court 
held they could be annulled, or the lien of the attachments could be preserved 
under the bankruptcy act for the beneflt of the estate. There was no method 
suggested of passlng over the property covered by thèse attachments to the 
creditors who had secured them." 

See, also, First National Bank v. Guaranty Title & Trust Co., 
178 Fed. 187, 192, 101 C. C. A. 507 (C. C. A. 3d Cir.) ; Rock Island 
Plow Co. V. Reardon, Trustée, 222 U. S. 354, 32 Sup. Ct. 164, 56 L- 

]?d. . If thèse décisions are applicable to the instant case, it is 

plain that the rights of the banks under their suits and attachments 
were, through section 67f and the order of the bankruptcy court, passed 
to the trustée for the benefit of the bankrupt's estate, subject to the 
power of the bankruptcy court to cause either the property or the 
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proceeds of sale to the extent that they were affected by the suits 
and attachments, as well as the judgments, to be administered for the 
equal benefit of ail the creditors of the bankrupt. 

[2] It is insisted, however, that thèse décisions are not relevant, be- 
cause under section 1907 of the statutes of Kentucky the deed was val- 
id, except as to those creditors whose debts were existing at the date 
of its delivery; and that, since the banks were the only creditors of 
that class who obtained liens through the commencement of suits and 
levies of attachments, the benefits of such liens cannot be extended 
to any one else. The portions of the bankruptcy act which we hâve 
quoted, and which were passed on in the décisions cited, do not make 
any such distinction as this. Those provisions of the act are broad 
and comprehensive. Section 67c embraces "a lien created by or ob- 
tained in or pursuant to any suit * * * including an attachment 
upon mesne process which was begun against a person within four 
months * * * " ; and section 67f includes "ail levies, judgments, 
attachments, or other liens, obtained through légal proceedings against 
a person who is insolvent, at any time within four months. * * * " 
As respects liens so acquired within the four months, it is difiiicult 
to conceive of language of wider scope than this. It is not claimed 
that Atkins was not insolvent at the time thèse suits were commenced 
and the attachments levied, and the reason for this is obvions. At- 
kins was adjudicated a bankrupt within the next succeeding four 
months, and the présent controversy leaves no room for doubt as to bis 
insolvency at the date of the suits and attachments. If the distinc- 
tion urged on behalf of the banks were sound, it is hard to perceive 
why it would not be applicable to every case where some of a body 
of creditors, who ail admittedly hâve equal rights, are more diligent 
than the others in securing liens through attachments or any of the 
other means stated in 67c and 67f ; for ail the practical results and 
hardships among the creditors would in that event be identical with 
those complained of hère. It is plainly within the power of Con- 
gress to enact that liens so acquired within a specified period shall, 
through bankruptcy proceedings, be applied to the common benefit 
of ail the creditors of a bankrupt. As Justice Brown said in First 
National Bank v. Staake, 202 U. S. 148, 26 Sup. Ct. 583, 50 L. Ed. 
967: 

"To what extent liens obtained by prior .iudiclal proceedings shall be roc- 
ognized is a matter wholly within the discrétion of Congress." 

The learned justice answered an argument that section 67f refers 
only to liens upon property which, if such liens were annulled, would 
pass to the trustée of the bankrupt. The basis of the argument was 
that but for the attachment the property covered by the unrecorded 
deed of Baird to the Roanoke Furnace Company would pass to the 
Company; and, after recognizing that the argument was perhaps jus- 
tified by the décision in Hewitt v. Berlin Slachine Works, 194 U. 
S. 296, 24 Sup. Ct. 690, 48 L. Ed. 986, the justice said (Staake Case, 
202 U. S. 149, 26 Sup. Ct. 584, 50 L. Ed. 967) : 

"But the extent to which the bankruptcy court shall recognize the right» 
obtained by creditors upon property attached as the propei-ty of the bankrupt. 
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though In fact such property had been conveyed by an unrecorded contract, 
is a matter solely withln the discrétion of Congress. The liens acquired la 
this case were liens upon property, whlch as to attaching creditors was the 
property of the bankrupt, aud Congress may lawfully insist that it shall 
be reekoned as a part of his estate, and pass to the trustée." 

So the insistence that Atkins' deed was operative as against him 
is futile in a case like this. It is admitted that the deed was'voida- 
ble from its inception as against Atkins' then existing liabilities, al- 
though it was not necessarily so as to creditors whose debts were 
thereafter contracted. The property' and the deed conveying it were 
in this plight at the time the banks commenced their suits and caused 
their attachments to be levied; and consequently the liens acquired 
through the suits and the attachments were upon property which, as 
to the attaching creditors, was the property of the bankrupt, and so 
fell within the provisions of section 67f. We must therefore reckon 
with the opération and effect of the provisions ,of section 67f upon 
the property which was held under thèse conditions; and Atkins' 
grantees and the three créditer banks were, from the time of the 
registrationof the deed, chargeable with knowledge of the opération 
and efFect of thèse provisions of the bankruptcy act. Conceding that 
the banks could through légal proceedings hâve secured the exclusive 
application of the property and its proceeds 'toward the payment of 
their debts four months or more prior to the beginning of bankruptcy 
proceedings, still, since those creditors chose to delay the exercise of 
their rights until they reached a time within the four months' period, 
they are met with the difficulty that through those proceedings their 
rights respecting the property or its proceeds passed to the trustée 
for the benefit of ail the creditors. 

In Clarke v. Larremore, 188 U. S. 486, 489, 23 Sup. Ct. 363, 364 
(47 L. Ed. 555), conditions similar in principle to those we are now 
considering were passed upon. There a sheriff had sold property on 
exécution, but before paying the money to the judgment créditer, 
though still within the time allowed for return of the exécution, 
bankruptcy proceedings were begun against the judgment debtor. It 
was held that the money did not belong to the judgment créditer, and 
that under 67f the right to it passed to the trustée in bankruptcy. 
In the course of the opinion Justice Brewer said respecting the ef- 
fect of the bankruptcy proceedings : 

"They took away the foundation upon which the rights of the creditor, 
obtalned by Judgment, exécution, levy, and sale, rested. The duty of the 
sheriff to pay the money over to the judgment creditor was gone and that 
money became the property of the bankrupt, and was subject to the eontrol 
of his représentative in bankruptcy." 

The only perceivable dilïerence between that case and the 
présent case is that the trustée in bankruptcy there was not as 
the trustée hère was a party to the case in which the judgment 
was recovered. Does this différence amount to a material dis- 
tinction? We think that the mission and authority of the trus- 
tée to enter the McCracken circuit court were simply to recover 
the portion or the proceeds of the bankrupt's estate that were open 
to recovery on the part of creditors of the bankrupt, and that the 
133 F.— 54 
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proceeds recovered in virtue of the rights of such creditbrs were to 
be brought into possession of the bankruptcy court for distribution 
according to the bankruptcy act. Indeed, with the commencement of 
the bankruptcy proceeding, the control of the property and the pur- 
pose to which it should be appHed were fixed and declared by the 
bankruptcy act itself, so far as the property was affected by the liens 
in dispute. Acme Harvester Co. v. Beekman Lumber Co,, supra, 222 

U. S. 307, 32 Sup. et. 300, 56 L. Ed. ; First National Bank v. 

Staake, supra. The fact, therefore, that the trustée was a party to 
the State suit, cannot operate to change thèse conditions. 

In Miller v. New Orléans Fertilizer Co., 211 U. S. 496, 505, 29 
Sup. Ct. 176, 180 (53 L. Ed. 300), a question arose in a bankruptcy 
proceeding against a copartnership touching the distribution of assets 
belonging to one of the individual members of the firm. It was point- 
ed out by the présent learned Chief Justice that, while under the law 
of Louisiana the creditors of a partnership are as to firm âssets given 
préférence over creditors of individual members of a firm, yet that 
partnership creditors and creditors of the individual partners hâve 
equal rights in the individual assets. Of course, this last f eature is 
opposed to the corresponding feature of the bankruptcy act. The 
trustée in bankruptcy brought an action in a state court to annul any 
transactions aiïecting the property of the bankrupts, and to recover 
judgment for the benefit of the bankrupt estate. Certain other actions 
were then pending in the state court to recover upon claims held 
against the fîrm and for the further purpose of having certain sales 
of property set aside and the proceeds applied to the payment of 
their claims, which sales had been made by one member of the firm 
of his individual property. The trustée was by order of the state 
court substituted as party plaintifï in those suits in his capacity as 
trustée of the bankrupt estate. In the course of the opinion it was 
said : 

"Assumlng, therefore, that the trustée was properly authorized, it fol- 
lows that he was entltled to préserve and eiiforcc the privilège or lien, 
which arose In favor of the creditors, resulting from their pending action, 
even although the cause of action arose from the state law, and the appli- 
cation of that law was essential to secure the relief sought. To the ao- 
complishment of this end, the bankrupt law was cumulative, and did not 
abrogate the state law." 

Recalling the différence between the law of Louisiana and the 
bankruptcy act touching the distribution of assets belonging to indi- 
vidual members of a partnership, the following we think is control- 
ling (211 U. S. 506, 29 Sup. Ct. 181, 53 L. Ed. 300) : 

"In vlew of the distinction between the estâtes of partnerships and the 
estâtes of the members of the firm, which is made by the bankrupt law, and 
the method of distribution for which that law provides, of course, the trustée 
will hold thé fwnd as an asset of the estate of the individual member, and 
primarlly for the benefit of his creditors." 

Further, upon the question of distribution, the learned justice rec- 
ognized the power of the state court to pass upon the question of 
préférence, but denied its right to détermine what creditors were to 
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participate in the distribution. He said (211 U. S. 506, 29 Sup. Ct. 
181, 53 h. Ed. 300) : 

"The one (the question of préférence) was withln the province ot the stata 
court for the purpose of the case before It. The other (the matter of dis- 
tribution) was a différent question, depending upon independent considéra- 
tions exclusively cognizable in the bankruptcy court." 

And since the state court had itself so decided its judgment was 
affirmed. 

It is not necessary to pass upon any of the other questions pre- 
sented. We are constrained to hold that the order must be reversed, 
and the cause remanded for further proceedings consistent with this 
opinion. 



In re HUXOLI*. 

(Circuit Court of Appeals, Sixth Circuit. February 13, 1912.)! 

No 2,176. 

1. Courts (§ 366*) — Fedebal Coubts — Ktjles of Distbibxjtion — State Stat- 

utes constbuction. 

Where the rights of a clalmant in bankruptcy proceedings under a 
chattel mortgage dépend on a state statute, it must be glven the same 
construction in the bankruptcy courts as it has received in the hlghest 
courts of the state, 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 954r-957, 960-968 ; 
Dec. Dig. § 366.* 

State laws as rules of décision in fédéral courts, see notes to Wllson 
V. Perrin, 11 O. C. A. 71 ; Hill v. Hlte, 29 C. C. A. 553.] 

2. Chattel Mortgages (5 197*) — Filing — Statdtes — Constbuction — "Cbed- 

ITORS or MOETGAGOR." 

Comp. Laws Mlch. 1897, § 9523, as amended by Pub. Laws 1907, No. 
332, provides that every chattel mortgage not accompanied by an im- 
médiate delivery and followed by an actual or continued change of 
possession of the things mortgaged shall be absolutely void as against 
creditors of the mortgagor and as against subséquent purchasers or 
mortgagees In good falth, uniess a copy be flled, as directed in the stat- 
ute. Held,, that the words "creditors of the mortgagor," as construed by 
the Michigan Suprême Court, mean subséquent creditors in good falth 
wlthout notice of the mortgage, and are not confined to creditors who 
hâve obtalned judgment or levled an attachment before the filing of the 
mortgage, provided they became creditors between the giving and before 
the flllng thereof. 

[Ed. Note. — For other cases, see Chattel Mortgages, Cent Dig. §§ 430- 
433 ; Dec. Dig. § 197.* 

For other définitions, see Words and Phrases, vol. 8, p. 7623.] 

8, Bankbtjptct (§ 345*) — Claims — Mobtgagee of Unfiled Chattel Mort- 
gage. 

Comp. Laws Mlch. 1897, § 9523, as amended by Pub. Laws 1907, No. 
332, provides that every chattel mortgage not accompanied by an immé- 
diate delivery and followed by an actual and continued change of pos- 
session of the things mortgaged shall be absolutely void as against credi- 
tors of the mortgagor and as against subséquent purchasers or mort- 
gagees in good falth, uniess a copy be flled, as directed In the statute. 
Held that, where a chattel mortgage Is unfiled, subséquent creditors of 
the mortgagor are not glven any lien on the mortgaged property by vir- 

*For oUi«r cu«s see lame topic & i numbbb iu Dec. Sa Am, Digs. 1907 to date, & Dep'r Indexes 
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tue of siich statute, and hence, on a mortgagor becoming a bankrupt and 
the unflled mortgage being walved, tbe mortgagee is not postponed to 
tbe rights of such subséquent credltors, but is entitled to share with 
them in the distribution of tbe proceeds of the mortgaged property. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 531, 532, 539, 
540; Dec. Dlg. § 345.*] 

Pétition for Eevision of Proceedings of the District Court of the 
United States for the Southern Division of the Western District of 
Michigan. 

In the matter of bankruptcy proceedings of Ottenwess & HuxoU, 
bankrupts. From an order of the District Court reversing referee's 
order of .distribution on a pétition to revise by postponing the claim 
of Clemons HuxoU to those of creditors who became such between 
the giving and iîling of a mortgage to petitioner, he appeals. Re- 
versed and remanded for further proceedings. 

Martin H. Carmody, for petitioner. 
H. A. Thornton, for respondent. 

Before WARRINGTON and KNAPPEN, Circuit Judges, and 
SATER, District Judge. 

KNAPPEN, Circuit Judge. This case involves only a question of 
priority between creditors. February 1, 1909, the bankrupts, on be- 
ginning business, gave petitioner a chattel mortgage, which has been 
treated as for $4,600, on a bakery plant and outfit in Grand Rapids, 
Mich. The mortgage was not filed, as provided by the Michigan 
statute, until November 30th following. There is no claim of f raud- 
ulent intent in delaying to file the mortgage. Meanwhile the claims 
of a large number of creditors of the bankrupt accrued. December 
2d follovving one of the bankrupts gave to a trustée a chattel mort- 
gage on the bakery property to secure ratably the claims of ail cred- 
itors (except petitioner hère) whose claims accrued between the giving 
and filing of petitioner's mortgage. The pétition for adjudication in 
bankruptcy was filed five days later. Petitioner presented, and was 
allovved, a claim as a gênerai creditor for the amount of the mort- 
gage mdebtedness, with interest, the mortgage security being waived 
except as petitioner asked that the mortgage be declared a first lien 
on the bankrupts' statutory trade exemptions of $500, which was 
donc, the question of the validity of this latter lien, however, as 
against the trust mortgage, being reserved by the référée. The latter 
held petitioner's mortgage void (except as to the bankrupt's exemp- 
tions) as against the claims of creditors who became such between 
the giving and the filing of petitioner's mortgage (under an admis- 
sion of petitioner's counsel that "none of the objecting creditors had 
notice of the existence of said chattel mortgage") — the order of dis- 
tribution, however, permitting petitioner to share ratably with ail gên- 
erai creditors (including the class last referred to) in the distribu- 
tion of the assets. The District Court reversed the referee's order 
of distribution by postponing petitioner's claim to those of creditors 
who became such between the giving and filing of petitioner's mort- 

*For other cases see same topic & i numbsb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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gage. The correctness of this order of distribution is the only ques- 
tion before us. 

[1,2] This question turns upon the provisions of the Michigan 
statute, which are to be interpreted hère as construed by the highest 
courts of that state. Thompson v. Fairbanks, 196 U. S- 516, 25 Sup. 
Ct. 306, 49 h. Ed. 577; York Mfg. Co. v. Cassell, 201 U. S. 344. 26 
Sup. Ct. 481, 50 L. Ed. 782; In re Doran (C. C. A. 6) 154 Fed. 467, 
471, 83 C. C. A. 265. Section 9523 (Comp. Laws Mich. 1897), as 
amended by Act 332 of the Public Acts of 1907, provides that every 
chattel mortgage not "accompanied by an immédiate delivery, and 
followed by an actual and continued change of possession of the 
things mortgaged, shall be absolutely void as against creditors of the 
mortgagor, and as against subséquent purchasers or mortgagees in 
good faith," unless a copy thereof be filled as directed in the statute. 
The words "creditors of the mortgagor" are construed by the Su- 
prême Court of Michigan to mean subséquent creditors in good faith 
and without notice of the mortgage. Fearev v. Cummings, 41 Mich. 
376, 1 N. W. 946; Root v. Harl, 62 Mich. '420, 29 N. W. 29; Buhl 
Iron Works v. Teuton, 67 Mich. 623, 35 N. W. 804; Cutler v. Steele, 
85 Mich. 627, 48 N. W. 631 ; First Nat. Bank v. Guntermann, 94 
Mich. 125, 126, 53 N. W. 919; Baker v. Parkhurst, 119 Mich. 542, 
78 N. W. 643. 

This statutory invalidity of an unfiled chattel mortgage is not con- 
fined to those who bave obtained judgment or levied attachment be- 
fore the fibng, but extends to ail creditors who became such after the 
giving and before the filing of the mortgage. Fearey v. Cummings, 
supra; Buhl Iron Works v. Teuton, supra; People v. Burns, 161 
Mich. 169, 173, 125 N. W. 740, 137 Am. St. Rep. 46. In the first 
case cited it was said (41 Mich. page 383, 1 N. W. 951) that, if a 
mortgage "was not put on file prior to plaintifïs' becoming creditors, 
it was invalid as against them ; the law being that those who bécame 
creditors whilst the mortgage is not filed are protected, and not merely 
those who obtained judgment and levied attachments before the 
filing." 

In People v. Burns substantially the same language is used. In 
Buhl Iron Works v. Teuton, 67 Mich. 623, 628, 35 N. W. 804, 806, 
the mortgage was said to be "actually void as to creditors who hâve 
obtained liens upon the property, or who became such after the giv- 
ing of the security." In Lord v. Wirt, 96 Mich. 415, 56 N. W. 7, it 
was said that persons who sell goods to a merchant during the time a 
chattel mortgage is withheld from record, without actual notice of its 
existence, are not in fact defrauded, as their rights are in no wise 
jeopardized by the giving of the mortgage. 

But as said in Fearey v. Cummings : 

"No one as créditer at large can question the mortgage. He can only do 
that by some process or proceeding against the property." 

For a review of many of the Michigan décisions to this gênerai 
effect, see Dempsey v. Pforzheimer, 86 Mich. 652, 49 N. W. 465, 
13 L. R. A. 388. It is not in ail cases necessary, however, in order 
to enable subséquent creditors to avoid the mortgage, that exécution 
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or attachment bç levied, even after the mortgage has been filed. It 
would seem that any proceeding by which the creditors actually f asten 
upon the property would answer the purpose. In Fearey v. Cum- 
mings (above cited) it was held that "garnishee process is such pro- 
ceeding" (for questioning the mortgage) ; and in that case a créd- 
iter who became such between the making and filing of the mortgage 
was held entitled to maintain garnishment proceedings (begun after 
the mortgage was filed) against the mortgagee, who had taken the 
mortgaged property, for the recovery of his judgment against the 
principal défendant, on the ground of the invalidity of the mortgage 
as against the plaintiflf in garnishment, under a statute permitting such 
remedy upon affidavit that the garnishee "has property * * * in 
his hands or under his control belonging to the (principal) défendant, 
or that such person (garnishee) is indebted to the (principal) défend- 
ant." And under garnishment statutes existing when the rights of 
thé subséquent creditors in this case accrued, had the mortgagee seized 
the property under garnishment proceedings taken at any time before 
the bankruptcy, he could hâve been made liable to such subséquent 
creditors,. even though he had actually disposed of the mortgaged' 
property. Heineman v. Schloss, 83 Mich. 153, 47 N. W. 107 ; Baker 
V. Parkhurst, 119 Mich. 542, 78 N. W. 643. As will be seen later,. 
the priorities of subséquent creditors can be enforced under an as- 
signment for the benefit of creditors ; and a second mortgage, secur- 
ing debts contracted while the first mortgage was not recorded, is 
such a lien as will enable the enforcement of the statutory priority.. 
Dempsey v. Pforzheimer, supra. In the case before us, however, 
none of the creditors had before the bankruptcy taken any steps to- 
f asten upon the property, or by judicial proceedings to assert any 
rights superior to the mortgagee. Nor was there any assignment for 
the benefit of creditors. We for the présent lay out of account the 
trust mortgage given a few days before the bankruptcy, as its valid- 
ity and the rights of creditors thereunder must be determined by 
other considérations than those we are now discussing. 

[3] The crucial question, as concerns the rights of subséquent gên- 
erai creditors as against the mortgage, relates to the nature of their 
superior rights (as given by the Michigan statute) as the same existed' 
at the time bankruptcy occurred ; that is to sày, whether such su- 
perior rights amount to a priority under section 64b (5) of the bank- 
ruptcy act (Act July 1, 1898, c. 541, 30 Stat. 563 [U. S. Comp. St. 
1901, p. 3447]), which gives priority of payment to "debts owing to- 
any person who by the laws of the states or the United States is enti- 
tled to priority"; or (in the absence of proceeding to f asten upon the- 
property) whether such superior rights amount to an actual and ex- 
isting lien ; or whether, on the other hand, they amount merely to a 
right to fasten such lien. In our opinion, the mortgage filing statute 
involved hère is not wîthin the purview of 64b (5) of the bankrupt 
act, the nature of which section is discussed in Re Bennett (C. C. A. 
6) 153 Fed. 673, 82 C. C. A. 531; and in Re Jones (D. C.) 151 Fed.. 
108: If thèse superior rights amount to a mère right to fasten a lien, 
as distinguished from an actually established lien, they could not be 
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given effect under the bankrnpt act (York Mfg. Co. v. Cassell, supra ; 
Crucible Steel Co. v. Holt [C. C. A. 6] 174 Fed. 127, 98 C. C. A. 
101); for the adjudication of bankruptcy does not operate as an at- 
tachment of the property. The fact that creditors hâve the right up 
to the very moment of bankruptcy to fasten upon the mortgaged prop- 
erty is not important (Crucible Steel Co. v. Holt, supra, 174 Fed. 
at page 129, 98 C. C. A. 101). Indeed, had the subséquent creditors 
attempted, vvitliin four months of the bankruptcy, to fasten upon the 
mortgaged property by légal proceedings, "ail judgments, levies, at- 
tachments or other liens obtained" thereby would, under section 67 f 
of the bankrupt act, be discharged by the bankruptcy, and the trustée 
subrogated to the rights acquired by such levies, etc., for the benefit 
■of the bankrupt's estate; that is to say, for the benefit of creditors 
generally. In re Martin, 193 Fed. 841, decided by this court Feb- 
ruary 7, 1912, and cases there cited. The efïect of such proceedings 
within four months of bankruptcy would thus be, in this case, that 
Huxoll as mortgagee, instead of being postponed to subséquent cred- 
itors, would share ratably with them. The cases of In re Doicker, 134 
Fed. 43, 67 C. C. A. 117 (decided by this court), and In re Doran 
(D. C.) 148 Fed. 327, were cited by the di.strict judge in support of 
his opinion. The Ducker Case is authoritative as to the method of 
distribution in case the priority of subséquent creditors over the mort- 
gage creditor is recognized. Upon the question of légal priority, it 
was substantially overruled bv York Mfg. Co. v. Cassell, supra. See, 
also, In re Doran (C. C. A. '6) 154 Fed. 467, 83 C. C. A. 265, and 
Crucible Steel Co. v. Holt, supra. The décision of the District Court 
in the Doran Case is not strongly in point, for in that case the mort- 
gagee was permitted to share ratably with other creditors, which is 
ail the mortgagee asks hère. 

We are thus brought to the question whether the Michigan statute 
créâtes of itself a lien upon the mortgaged property prior to the lien 
of the mortgage, requiring no proceedings of any kind to its fasten- 
ing; or whether the statute merely créâtes a right of priority with- 
out actual lien, requiring a proceeding of some kind to the fastening 
of a lien. The décisions which seem to lend the most support to the 
view of an actual lien are Root v. Harl, 62 Mich. 420, 29 N. W. 29, 
and Kennedy v. Dawson, 96 Mich. 79, 81, 82, 55 N. W. 616, both of 
which arose under gênerai assignment for the benefit ,of creditors. 
Root v. Harl was cited by the district judge in support of the order 
of distribution made. In tliat case, under a bill for the appointment 
of a receiver of property conveyed under gênerai assignment for the 
benefit of creditors, a mortgage not actually fraudulent had been 
declared void as to creditors whose debts were created between the 
giving and filing of the mortgage. In applying the rule of distribu- 
tion, ,the doctrine was asserted that : 

"Any creditors hâve a right to avoid an unrecorded mortgage who hâve dur- 
iug its absente from the record doue anything luaterial which they uiay be 
t'airly eonsidered to hâve done on tlie basis of its uonexistence." 

The question of actually existing lien was not in terms discussed. 
In. Kennedy v. Dawson, 96 Mich. 79, 81, 82, 55 N. W. 616, in which 
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replevin was brought by the mortgagee against the gênerai assignée 
of the mortgagor, the court, in setting aside an objection that the 
rights of the parties could not be worked out in that proceeding, said : 

"The assignée Is the représentative of ail the creditors, Including those 
whose rights were injuriously affiected by withholding the mortgMge froiu 
record. As a représentative of such creditors, he had the right to retain 
possession for their protection. * * • The deed of assignment transferred 
to the défendant (assignée) the gênerai title of the goods, subject to the plain- 
tiff's (mortgagee's) li«n, and, in addition to this, a lien on the property as a 
représentative of the spécial class of creditors, whicli lien was entitled to 
precedence over that of the plaintifd (mortgagee)." 

In Dempsey v. Pforzheimer, 86 Mich. 652, 662, 49 N. W. 465, 468 
(13 L. R. A. 388), it was said: 

"It would seem to be settled in Root v. Harl, 62 Mich. 420 [20 N. W. 29] 
that, when an assignment is made by a debtor for the beneflt of creditors, 
such creditors as are the défendants in thls case ean, upon the equlty side 
of the court, attack the unrecorded mortgage and obtain a préférence over 
it, although they hâve no lieu whatever upon the debtor's property ; and that 
they are not 'gênerai creditors' in such a sensé that they cannot attack the 
mortgage without flrst obtaining a lien by légal proeess or otherwise." 

In Krolik v. Root, 63 Mich. 562, 568, 30 N. W. 339, 341, where 
creditors who became such during the life of an unrecorded mort- 
gage were seeking, by creditor's bill, to avoid the mortgage, as well 
as the rights of purchasers of the mortgaged property, it was said: 

"The défendants' holding an unrecorded mortgage did not give the com- 
plainants a lien upon the goods," 

Taking thèse décisions together, we are disposed to the view that 
they mean no more than that the assignée is by the assignment given 
a lien upon the property, which lien did not before exist. If this is 
ail they mean, then the superior equity cannot be enforced in bank- 
ruptcy, for, as decided in York Mfg. Co. v. Cassell, the bankruptcy 
does not operate as an attachment or give to the trustée a lien not 
before existing. The fact that an assignée for the benefit of cred- 
itors is by the assignment given a lien does not of itself give such a 
lien to the trustée in bankruptcy. See Cincinnati Equipment Co. v. 
Degnan (C. C. A. 6) 184 Fed. 834, 843, 107 C. C. A. 158. 

It is true that the case before us differs from the cases of York 
Mfg. Co. V. Cassell, In re Doran, and Crucible Steel Co. v. Holt, in 
this: That by virtue of the statutes in those cases only such sub- 
séquent creditors as took proceedings for fastening a lien before the 
mortgage instrument was filed could receive protection; while hère 
the proceeding could be taken at any time after the filing of the mort- 
gage. But this différence is not, in our opinion, important, for in 
York Mfg. Co. v. Cassell and Crucible Steel Co. v. Holt the mortgage 
instruments involved had not been filed when bankruptcy occurred, 
and so the right of subséquent creditors to f asten upon the property 
existed there as hère up to the very moment of bankruptcy. As said 
in Crucible Steel Co. v. Holt, 174 Fed. 129, 98 C. C. A. 103 : 

"No creditor has fastened any lien upon them (the goods), although sev- 
eral of them were in a condition, and had the right, to do so." 
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We are constrained to conclude that the subséquent creditors we 
are considering had no actual lien upon the mortgaged property at the 
time bankruptcy occurred, and that therefore, under the bankruptcy 
act, the mortgagee was entitled to share ratably with gênerai creditors. 

This conclusion requires a reversai of the order of distribution 
made by the District Court. We are not required, upon this record, 
to consider the rights of subséquent creditors by virtue of the trust 
mortgage, which petitioner attacks as an unlawful préférence. It 
was provided in the stipulation of counsel, in connection with the 
statement of facts in the record, that rights held through such trustée 
"shall not in any way be affected by the matters hereby stipulated." 

The validity of petitioner's lien (as against the trust mortgage) 
upon the bankrupt's exemptions is likewise not before us ; the ques- 
tion having been reserved ■' y the référée. 

The order of the District Court will be reversed, and the case re- 
manded for further proceedings not inconsistent with this opinion. 



MEYER et al. v. EVERETT PULP & PAPER CO. 

(Circuit Court of Appeals, Ninth Circuit. February 13, 1912.) 

No. 2,023. 

1. Evidence (§ 441*) — Writtek Contbact — Pbior Pakoi, Agreements. 

In gênerai, ail prier negotiatlons whether in writlng or by paroi or 
partly in each, looklng to the consummatlon of a contract between the 
parties, are merged In the agreement, so that prior wrltlngH or proposais 
and statements of the parties are Incompétent and inadmissible to vary 
the consummated agreement. 

[Ed. Note.— For other cases, see Kvideuce. Cent. Dig. §§ 1719, 2030- 
2051; Dec. Dlg. § 441.*] 

2. Evidence (§ 455*) — Written Contract — Prior Parol Agreements. 

Where a written contract provided for the sale of China clay "P. X. T." 
brand, at a speeified suni per cwt., letters written between the parties 
prior to the consummatlon of the contract, indieating that the letters 
"P. X. Y." were used to deslgnate a sample of English China clay whlch 
was then submitted to the buyer for inspection, and not to deslgnate any 
brand of China clay known to the niarket or in commerce, were admis- 
sible. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. §§ 2104-2108 ; Dec. 
Dig. § 455.*] 

3. Sales (§ 73*) — Contract— Construction— Sale by Sample. 

A contract provided for the sale of from 300 to 400 tons of China clay 
lu casks, "P. X. Y." brand. at 70 cents per hundredwelglit, ex .ship at Seat- 
tle, Wash.. and letters passing between the f)arties prior to the exécution 
of the contract Indicated that the letters "P. X. Y." referred to a sauiple 
of clay, and not to a brand known In the niarket or to commerce. HeU, 
that the contract evldenced a sale by sample, and not a certain quantity 
of materlal by a désignation known to the trade. 

[Ed. Note. — For other cases, see Sales, Cent. Dig. § 188; Dec. Dig. § 
73.*] 

4. Sales (§ 358*) — Sale by Sample— Evidence. 

In an action on a contract for the sale of China clay by sample, évi- 
dence that a part of the clay which was rejeeted contained a larger per- 

*For other cases see same topic & S numbbk In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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centage ot grlt than the sample, which rendered the paper, In the manu- 
facture of which it was used, spotted, and unnierchantable, and that so 
large percentage of grlt had the effect to wear ont qulckly the appllances 
for manufacturlng the paper and render the manufacture of the finished 
article much more expensive, was admissible to show that the elay re- 
jected did not conform to the sample. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 1049-1055 ; Dec. 
Dig. § 358.*] 

5. Trial (§ 404*) — Finding by Court— Effect. 

Where, In a suit on a contract for the sale of China clay, a part of 
which défendant had rejected as not complying with the sample, défend- 
ant tendered and paid into court the priée of the clay accepted and deuied 
any further liability, and the court made a gênerai finding that plaiutlff 
should take nothing except the money deposited, such conclusion was tan- 
tamouiit to a gênerai verdict of the jury. 

[Ed. Note.— -For other cases, see Trial, Cent. Dig. §| 957-962 ; Dec. Dig. 
§ 404.*] 

6. Appeal and Error (S ()95')—Evibence-Review— Record. 

The sufflciency of the évidence to sustain the trial court's conclusion 
will not be reviewed where the record does not contain ail the évidence- 
adduced at the trial. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. |§ 2911- 
2915 ; Dec. Dig. § 695.*] 

7. Sales (§§ 168, 271*) — Sale by Sampie—Implied Warranty— Inspection 

BY BUYER. 

A sale by sample is tantamount to an undertaliing on the part of the 
seller that the goods sold shall be similar both in nature and In quality 
to the sample exhibited, importing an implied warranty to that effect and 
an implied condition that the liuyer shall hâve a reasonable opportunity 
to détermine for himself whether the goods in fact are the same in kind 
and quality as the sample. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 403-408, 769-771 ; 
Dec. Dig. §§ 168, 271.*] 

8. Sales (§ 168*) — Sale by Sample — Iîeceipt of Goods. 

Where goods hâve been sold by sample, an acceptance canuot be pred- 
icated on the mère receipt of the goods by the buyer without an oppor- 
tunity for examination. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. |§ 403-408; Dec. 

Dig. §108.*] 

9. Sales (§ 180*) — Entibe Contract— Acceptance or Rejeotion. 

Where a contract for the sale of goods by sample is entire, the buyer 
cannot accept part of the goods and rejeet the balance, but, If he rescinds. 
he must rejeet ail the goods, and place the seller in statu quo by return- 
Ing or offering to return ail that has corne into bis possession. 

[Ed. Note. — For other cases, see Sales, Cent. Dig. |§ 469-472; Dec. Dig. 

§ 180.*]. 

10. Sales (M 180, 288*) — Sale by Sample— Acceptance— Indivisible Con- 
tract. 

Where goods hâve been sold by sample under an indivisible contract. 
an acceptance of part of the goods after an opportunity for fuU inspection 
is au acceptance of tfie whole, though it Is not a waiver of the warranty 
as to the kind or quality. 

[Ed. Note. — For other cases, see Sales, Cent. Dig. §§ 469-472, 817-823; 
Dec. Dig. §§ 180, 2SS.* 
Divislbility of contracts, see note to Saunders v. Short, 30 C. C. A. 470.] 

•For other cases see same topic & § numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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11. Sales (§ 168*)^Sale by Sampi.e— Inspection. 

Where a eontract for the sale of China elay by sample provided for 
delivery ex ship at Seattle, and there was no oijportunlty afCorded the 
buyer to inspeet the clay at the shlp's slde on the wharf when imloaded, 
it was the buyer's privilège to malte the Inspection at some other con- 
venient place where a reasonable test could be secured. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 403-408; Dec. Dig. 
168.*] 

12. Sales (§ 180*) — Sale by Sample— Breach of Wabranty— Countekclaim. 

Where, In an action for the priée of China clay sold to défendant by 
sample, défendant pleaded an aceeptance of 861 easks and the rejeetion 
of 60t! casks on the theory that the huyer uiight lawfully accept part of 
the goods and refuse jiart, and in dolng so would be released of ail lia- 
bllity as to tlie part rejected, and did iiot seek to reeover on a couuter- 
claim for a breach of wari'anty of kind or quallty as to the clay rejected, 
the court should hâve granted judgment for plaintifï for the entlre cou- 
tract priée on the tlieory that an aceeptance of a part of the clay was 
tantauiount to an aceeptance of the whole, though not a vt-alver of the 
warranty. 

[Ed. Note. — For other cases, see Sales, Cent. Dig. §§ 469-472 ; Dec. Dig. 
§ ISO.*] 

13. Sales (§ 428*) — Sale by Sauple— Breach of Wabranty— Acceptance of 
Part. 

Where, on a sale of China clay by sample, the buyer accepted a part of 
the clay and rejected the balance as not eouforniing to the sample, the 
buyer's right to relief was liniited to recoupment of damages for breach 
of the warranty. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 1214-1223; Dec. 
Dig. § 428.*] 

In Error to the Circuit Court of tlie United States for the North- 
ern Division of the Western District of Washington. 

Action by H. L- E. Meyer and others, doing business as Meyer, 
Wilson & Co., against the Everett Pulp & Paper Company. Judg- 
ment for défendant (184 Fed. 945), and plaintiffs bring error. Re- 
versed, with directions. 

This is an action to reeover for certain China clay sold and delivered by 
the plaintiffs to the défendant. The character of the questions iuvolved né- 
cessitâtes setting forth the ])leading.s with some partieularlty. The complalnl; 
sets forth that on Oetober 1.5, 190«. plaintiffs and défendant entered into a 
eontract In writing, whereby the plaintiffs agreed to sell to défendant, and the 
défendant agreed to purchase, about 300 to 400 tons of 2,240 pounds each of 
China elay In casks of the brand known as ''P. X. Y."' at the rate of 70 cents 
per 100 pounds, net weight, ex shIp at Seattle, Wiish. The sale was made for 
shipment, per the slilp Mozambique, froni Leitli, Scotland, or Tyne, Eugland, 
to Seattle, delivery to be taken by the pnrchaser froni alougside the vessel at 
once on discharge at Seattle, such clay to be at the risk of purehaser, and 
wharfage, If any, at Seattle to be for its account. Pursuant to the eontract, 
plaintiffs delivered on hoard the ship Mozambique, at Newcastle-on-the-Tyue. 
England, 1,000 casks of China clay of the P. X. Y. brand, the gross weight of 
whieh was 42.") tons, contaiuing 952,000 pounds. The tare on the barrels was 
25 tons, aggregatiug 50,000 pound.s, niaking the total net weight 400 tons, con- 
talning 896,000 pounds. Thereafter the ship Mozambique sailed for Seattle, 
and prior to the 12th day of Oetober, 1907, discharged at the dock of Gal- 
bralth-Baeon & Co., at Seattle the China clay so shipped, and the défendant, 
pursuant to said eontract, took delivery thereof froni alougside the ship and 
ex ship at Seattle, Wash. The amount deniauded is .f6,272, with Interest from 
the 12th of Oetober, l!i07, at per cent. 

»For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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The answer dénies that the contract was entered into on the 15th of Oe- 
tober, 1906, but avers that It was entered Into on the llth day of October; 
dénies that the plaintiffs deli^^ered or discharged at the dock oî Galbralth- 
Bacon & Ce. at Seattle 1,600 casks of China clay, P. X. Y. brand ; dénies that 
the China clay of the brand so delivered eontalned 896.000 pounds, or that the 
défendant took delivery thereof alongslde of and ex shlp at Seattle ; and dé- 
nies that the sum of $6,272, or any other sum exeept $3,375.12, Is due the 
l)laintlffs. Por a further and separate answer, it Is set forth that on or about 
the llth day of October the détendant ordered of the plaintiffs 300 or 400 
tons of P. X. Y. China clay, to be fully equal to saniple whleh had theretofore 
been submltted by plaintifCs to the défendant, at the contract price of 70 cents 
per 100 pounds, ex shlp at Seattle, duty pald; that sald order was aeeepted 
by the plaintiffs on or about the 15th day of October, 1006, and thereafter the 
plaintiffs, in the month of October, 1907, delivered on the wharf of Galbraith- 
Bacon & Co. at Seattle, Wash., 1,600 casks of alleged China clay; that it is 
not customary in the clay trade to Inspect casks on board the dock because 
of the expense and Inconvenience, and, pursuant to the custom existing in the 
trade, the sald clay was forwarded to the factory or plant of the défendant 
at Everett, Wash., where, upon inspection, It was found that of the clay 861 
casks confornied to the sample submltted of P. X. Y. brand, and 739 casks 
were of an entirely différent brand, and that the said brand of the 739 casks 
was far inferior to the sample submltted by the plaintiffs and upon which the 
contract was based ; that, on dlscovery that there were included In the ship- 
ment of clay casks of différent brand and of inferior quality, the défendant 
notifled the plaintiffs thereof, and refused to accept the shlpment; that at 
this tlme there remained on the dock at Seattle 253 casks, which it was 
agreed, after some correspondence, the défendant should take to its plant at 
Everett, without admission of liabllity for the shlpment, and without expense 
to it if défendants claim, as to the Inferlority of the clay should be proved 
correct; that of thèse 253 casks, 333 were of the brand Inferior to sample, 
and are now, and at ail finies hâve beeji, held by the défendant as the prop- 
erty of the plaintiffs and subjeet to their orders ; that the défendant bas of- 
fered, and bas been and is ready and wllling, to return also the 606 casks 
inferior to sample to the wharf at Seattle, without expense to plaintiffs. but 
that plaintiffs hâve refused to accept the same or any portion thereof ; that 
the value of the 861 casks llke sample is $3,375.12, which défendant brings into 
the registry of the court, with interest thereon froni October 12, 1907, to date 
of answer, aniounting to $50.63, aggregating $3,425.75. 

The plaintiffs by their reply admit that on the llth of Oc-tober, 1906, they 
contracted to deliver to the défendant 300 or 400 tons of P. X. Y. China clay, 
of a quality equal to sample theretofore submltted to the défendant, and that 
thereafter, in the month of October, 1907, they delivered on the wharf of Gal- 
braith-Bacon & Co., at Seattle 1,600 casks of clay, but deny that a portion of 
the clay so delivered did not conform to sample, and deny the custom as it 
pertains to the inspection of casks on board dock at Seattle as set up in the 
answer. They also deny that any of the clay shipped was of a différent 
brand, or inferior quality, from that indicated by the sample. And for a 
further and separate reply it is alleged that the clay which the défendant 
pretended to reject was aeeepted and taken by défendant to its manufactur- 
Ing plant at Everett, Wash., and there stored by it, that the casks of clay pre- 
tended to be rejected were placed in the open, upon the river bank, without 
any shelter, and that the clay was exposed to the action of tlie rain and snow 
and the éléments, and by reason thereof it deteriorated and became worthless 
and of no value, wherefore plaintiffs demand judgment as prayed in the com- 
plaint. 

There was a trial respectlng thèse Issues before the court ; a jury having 
been waived. The flndings and judgment were for the défendant, and plain- 
tiffs prosecute thls writ of error therefromi. Other facts developed at the trial 
appear in the opinion of the court. 

Williams, Wood & Linthicum, Isaac D. Hunt, and Peters & Powell, 
for plaintiff.s in error. 
J. A. Coleman, for défendant in error. 
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Before GILBERT and ROSS, Circuit Judges, and WOLVER- 
TON, District Judge. 

WOLVERTON, District Judge (after stating the facts as above). 
The plaintiiïs, to support the allégations of the complaint, offered the 
contract of sale in évidence, which, so far as it has relevancy hère, 
is as foUows: 

"Portland, Oregon, October 15, 1903. 
"Messrs. Everett Pulp & Paper Co., Everett, Wash. 

"Bought of Meyer, Wilson & Co., 338 Sherlock Building. 
"Ternis: Net cash. 
"Payable in U. S. gold coin as delivered. 

"About three liundred (-BOO) to four bundred (400) tons, of 2,240 Ibs. eaeU. 
China clay in casks, P. X. Y. brand at seveiity cents (70 cts.) per 100 Ibs. net 
invoice weight ex shlp at Seattle, Wash. 

"This sale is niade for shipiiieut per 'Mozambique' from L,eith or Tyne (P. 
M. W. & Ce, A. T.) to Seattle. Purchasers to take delivery of China cla.v 
from alongside vessel at once on discharge at Seattle, Wash. 

"China elay at risk of purchasers as soou as landed. 

"Wharfage, if any, at Seattle, Wash., to be for account of purchasers." 

The plaintiffs having rested, the défendant offered in évidence, and 
they were received over the objection of plaintiffs, two letters, one 
bearing date Portland, Or., September 29, 1906, written by Meyer, 
Wilson & Co. to the Everett Pulp & Paper Company, and the other 
bearing date October 11, 1906, written by the Everett Pulp & Paper 
Company to Alfred Tucker, who represented the plaintiffs. The for- 
mer reads as follows: 

"Dear Sirs: Referring to the correspondence we had heretofore with you 
regarding China clay, we now bave the pleasure of advising you that we send 
you under separate cover a sample marked 'P. X. ï.' of an English China 
clay which the niakers believe nmtches your own sample very well, and we 
trust that you will flnd it so. It is probable that we could work your order 
for a quantity of not less than 400 to 500 tons of this P. X. ï. China clay in 
one-half ton casks with extra iron hoops, which packages hâve in our previous 
shipments proved very satisfactory, indeed, at the price of 76% cents per 100 
Ibs. ex ship at Seattle ; wharfage, if any, on the goods for buyers account, as 
usual. Will you kindly let us know whether you are iuclined to place an order 
with us on this basis." 

The latter reads : 

"Contirming the writer's téléphonie comnuniication to you today : please 
enter our order for .3/400 tons of P. X. Y. China clay, to be fully equal to the 
sample which you hâve submitted to us, at the price quoted by you, viz.: 70c 
per 100 Ibs., ex ship at Seattle, duty paid. 

"It is understood that this is to be packed in 5-cn-t. casks reinfo reed with 
iron hoops, and is for Xovemher/December shipment." 

The first and third assignments of error are based upon the in- 
troduction of thèse letters, and they raise the question, not only as 
to the admissibility of such letters, but as to vi^hether the contract 
sued on evidenced a sale by sample. It is insisted that the contract 
of sale is complète within itself, and that whatever correspondence 
took place previously betvveen the parties relative to the purchase and 
sale of the clay has become merged into the contract, and therefore 
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that the contract alone speaks of the transaction, and not the previ- 
ous negotiations with respect thereto. 

[ 1 ] As a gênerai rule, it is undoubtedly true that ail prior negotia- 
tions, whether in writing or by paroi, or partly in writing and partly 
by paroi, looking to the consummation of a contract or agreement 
between parties, become merged into the agreement when finally con- 
cluded and executed, and thereafter the previous writings or propos- 
ais and statements pro and con of the parties are incompétent and 
inadmissible to vary the force, effect, or terms of the consummated 
agreement. The principal reason upon which the rule is based is 
that: 

"Wtien parties, after whatever conversation or préparation, at last reduce 
thelr agreement to writing, thls may be looked upon as the final consumma- 
tion of their negotiation, and the exact expression of thelr purpose. And ail 
of thelr earller agreement, though apparently made whlle It ail lay in con- 
versation, whlch Is not now Incorporated into their written contract, may be 
consldered as Intentlonally rejected. ïhe parties write the contract when 
they are ready to do so, for the very purpose of Includlng ail that they hâve 
flnally agreed upon. and excludlng everythlng else, and make this certain 
and permanent." 2 Parsons on Contracts (7th Ed.) p. 679. 

This conforms to the rule as stated in Davis Calyx Drill Co. v. 
Mallory, 137 Fed. 332, 338, 69 C. C. A. 662, 668 (69 L. R. A. 973), 
that: 

"Where the written contract of the parties is complète In itself, the con- 
«lusive légal presumptlou is that it embodles the entlre engagement of the 
parties, and the manner and extent of thelr obligations, so that paroi évi- 
dence of other terms is inadmissible to extend, modlfy, or contradlct it." 

See, also, Rucker v. Bolles, 133 Fed. 858, 862, 67 C. C. A. 30. 

[2] But, whatever the rule may be upon the subject, the letters of- 
fered indicate that the letters "P. X. Y." were used to designate a 
sample of English China clay, which was then submitted to the pur- 
chaser -for its inspection, and not to designate any brand of China 
clay known to the market or in commerce. In other words, the let- 
ters were employed by the sellers merely to designate the sample which 
they were submitting to the buyer for inspection, and not any known 
commercial brand of the commodity sold in the market by such brand. 
The idea is undoubtedly confirmed by the subséquent testimony of 
Mr. Johnson, who says that the casks of clay received were none of 
them marked "P. X. Y.," but ail with a "Diamond A. Great Britain." 
He further states that the letters simply referred to the samples of 
clay submitted for the buyer's examination. Thèse letters, therefore, 
serve not to contradict, vary, add to, or take f rom the contract of sale 
in the least, but only to explain what, without their aid, is obscure 
and ambiguous, for which purpose they were clearly admissible. Such 
was the purpose for which they were admitted by the Circuit Court. 

[3] When read in the light of thèse letters and the subséquent tes- 
timony of Johnson, it is perfectly manifest that the contract is evi- 
dentiary of a sale by sample, and not of a certain quality of material 
by a désignation known to the trade or in commerce. Assignments of 
error Nos. 1 and 3 are therefore not well taken. 

[4] Assignments of error Nos. 4, 9, and 10 relate to testimony ad- 
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mitted over objection, which tended to show that the clay rejected 
contained a larger percentage of grit, which rendered the paper with 
which it is used for the manufacture of certain kinds of writing pa- 
per spotted and unmerchantable, and, further, that so large a per- 
centage of grit had the effect to wear out quickly the appliances for 
manufacturing the paper, thus rendering the manufacture of the fin- 
ished article much more expensive. The purpose of this testimony 
was to show that a large portion of the clay delivered did not con- 
form to the sample. It was therefore relevant to the inquiry, and no 
error was committed in admitting it. 

Assignment of error No. 13, which we take up now because of its 
logical séquence, is based upon a motion interposed by plaintiffs when 
the parties respectively had rested for judgment on the pleadings, and 
for verdict and judgment upon the case ; the reasons assigned there- 
for being: First. That the défendant has pleaded in its answer, and 
its évidence proved, that it had accepted 861 casks of clay which con- 
formed to the sample submitted, and that it had rejected 606 casks 
which were alleged to be inferior to the sample. Second. That, un- 
der and by the pleadings, the défendant has not counterclaimed for 
any damages sustained by reason of the alleged breach of warranty. 
and hence none can be allowed. This motion was overruled, and 
judgment was entered to the efïect that plaintiffs take nothing by the 
action save and except the money deposited with the clerk by the de- 
fendant, namely, $3,424.75, and that plaintiffs pay the costs of the 
action accruing subséquent to making the deposit. 

Counsel for plaintiffs insist that there was error in denying this 
motion, and rely upon four propositions to support their contention ; 
First, That a discharge of the clay ex ship, or at the side of the ves- 
sel upon the wharf at Seattle, was a delivery of the entire consign- 
ment. Second. That the contract of sale was entire, and that an 
acceptance by the buyer of a part of the clay was an acceptance of the 
whole. Third. That, where there is an attempted rescission of the 
contract, a subséquent rétention of the goods works a waiver of the 
rescission. Fourth. That under the pleadings défendant is entitled 
to nothing by way of counterclaim or recoupment. 

Thèse propositions entail a discussion of the law relating to sales 
by sample, and somewhat of the rules of pleading relative to recoup- 
ment for damages. It should be premised that the court neither madc 
findings of fact nor rendered any conclusions of law. 

[5] The gênerai conclusion that the plaintiffs should take nothing 
except the money deposited is tantamount to a gênerai verdict of a 
jury, and we are not permitted to look into the évidence for deter- 
mining whether the conclusion was properly deduced. 

[6] We could not do so even if it were proper, because the record 
does not contain ail the évidence adduced at the trial. Nor can the 
written opinion of the court be considered as a finding of facts. It 
shows the conclusion of the judge upon the facts and the law, but 
cannot be treated as a finding of conclusions of either fact or law. 

[7] A sale by sample is tantamount to an undertaking on the part 
of the seller that the goods sold shall be similar both in nature and in 
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quality to the sample exhibited, and imports an implied warranty to 
that effect. There is some discussion in the books as to whether the 
rule extends so far asto require correspondence in both kind and 
quality, but we take it that the broader acceptation of the rule is, un- 
der the authorities, the better one, and that the implied warranty is 
of both kind and quality. See Wadhams v. Balfour, 32 Or. 313, 51 
Pac. 642, where many of the authorities are collated and discussed. 
See, also. Pope v. Allis, 115 U. S. 363, 6 Sup. Ct. 69, 29 L. Ed. 393, 
and 35 Çyc. 405. Necessarily there is a condition attending such a 
sale that the buyer shall hâve reasonable and fair opportunity for 
examining or inspecting the bulk of the goods sold and comparing 
them with the sample exhibited, and thus determining for himself 
whether they are in fact of the same or similar kind and quality as 
represented. 

[8] An acceptance cannot be predicated of the mer^ receipt of the 
goods, unless the opportunity has been offered for examination, as 
the right of examination attends the sale as a condition précèdent to 
acceptance, unless waived by some act or stipulation of the buyer. 
ïhe condition may be regarded as fundamental, and absolute accept- 
ance cannot be expected or enforced without the buyer be given or 
may hâve exercised such privilège. 

[9] It is doubtless the rule that, where the contract is entire, the 
buyer has not the right to accept the goods in part and reject them 
in part. Such a contract is not thus severable. The goods must be 
accepted as a whole or rejected as a whole. It is also true that a 
party under such a contract cannot accept and keep part of the goods, 
and at the same time rescind the contract. To rescind, he must place 
the seller in statu quo by returning or offering to return the goods, 
not a part of them, but ail that has come to his possession, so as to 
restore previous conditions. Failing this, the purchaser cannot in- 
sist upon rescission. 

[10] Eurthermore, as a gênerai principle, an acceptance of a part 
of the goods under an indivisible contract of sale, where there is op- 
portunity for full inspection, is tantamount to an acceptance of the 
whole, but such acceptance, or even a gênerai acceptance, is not a 
waiver of warranty as to kind or quality attending the sale. See in 
support of thèse propositions Buckeye Buggy Co. v. Montana Stables, 
43 Wash. 49, 85 Pac. 1077, 117 Am. St. Rep. 1032; Manss-Bruning 
Shoe Mfg. Co. V. Prince, 51 W. Va. 510, 41 S. E. 907; Clark v. 
Baker, 5 Metc. (Mass.) 452; Morse v. Brackett, 98 Mass. 205; Rey- 
nolds V. Palmer (C. C.) 21 Fed. 433; Crâne Co. v. Columbus Const. 
Co., n Fed. 984, 20 C. C. A. 233 ; Lenz v. Blake, 44 Or. 569, 76 
Pac. 356; Nash v. Weidenfeld, 41 App. Div. 511, 58 N. Y. Supp. 
609, 611. 

Now, as to the remédies of the buyer, it is said in Pope v. Allis, 
supra, that a sale by sample "amounts to an undertaking on the part 
of the seller with the buyer that ail the goods are similar, both in 
nature and quality, to those exhibited, and, if they do not correspond, 
the buyer may refuse to receive them, or, if received, he may return 
them in a reasonable time allowed for examination, and thus rescind 
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the contract." And in Beirne v. Dord, 5 N. Y. 95, 98 (55 Am. Dec. 
321): 

"When a contract for the sale of goods is made by sample, it amounts to an 
undertaking on the part of tUe seller, wlth the purchaser, that ail the goods 
are similar both In nature and quality to those exhlblted ; and, if they be 
not, the purchaser may either rescind the contract, by retuniing the goods 
in a proper time, or keep theni and recover damages for the breaeh of such 
warranty." 

Then again, in Clark v. Baker, supra (5 Metc. [Mass.] p. 461), 
which involved a sale of corn with warranty, the court says : 

"The plaintifif's redress was easy — either to rescind the contract by return- 
ing ail the corn purchased and suing for the money advanced, or by action 
upon his warranty, for the injury sustained by the delivery of an article In- 
ferior to that vvarranted." 

[11] The Circuit Court was of the opinion that the sale in ques- 
tion was a sale by sample. Being such, the buyer had the right to 
inspect the clay before acceptance. In the exercise of this right, if 
reasonable opportunity was aiïorded, it should hâve made the inspec- 
tion upon the wharf at the ship's side when unloaded. But, if no 
such opportunity was there afforded, the buyer was privileged to make 
the inspection at some other place, where convenient and reasonable 
test could be had, so that it might satisfy itself of the kind and qual- 
ity of the article consigned to it; and it may be that it was not un- 
reasonable to takethe clay to its mill at Everett for the purpose of 
making the test. This being a question of fact to be disposed of 
under the évidence, we are not in a position to pass upon it, and hence 
cannot say that the trial court erred respecting its conclusion in the 
prémises, whatever it may hâve been. 

This disposes as well of the sixth, seventh, eighth, and twelfth as- 
signments of error. The sixth relates to the testimony of Johnson 
respecting the defendant's taking possession of the clay upon the dock 
at the ship's side and transporting it to Everett ; the claim being with 
référence thereto that the act was an acceptance of the clay on the 
part of the défendant. The seventh, eighth, and twelfth relate to 
évidence adduced, over objection, touching an alleged custom existing 
in Seattle that clay of the kind is inspected elsewhere than upon the 
wharf where discharged from the ship. We simply say that thèse 
are questions of fact, and are not properly before us for détermina- 
tion. 

[12] This brings us to a considération of plaintifïs' motion for 
judgment on thé pleadings. The contention is that défendant cannot 
recoup damages (which is, in efifect, what was granted by the judg- 
ment of the Circuit Court) because it bas not set up the same by way 
of Gounterclaim. Breaeh of warranty respecting the kind and quality 
of goods sold should be set up by way of counterclaim showing the 
damages suffered by reason thereof, thereby seeking to recoup the 
same against any demand the plaintiff may hâve against the défend- 
ant. Nash V. Weidenfeld, supra ; Sloan Commission Co. v. Henry A. 
Fry & Co., 4 Neb. (Unof.) 647, 95 N. W. 862. In some jurisdictions 
the breaeh is regârded as a défense pro tanto, as upon a failuré of 
193 F.— 55 
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considération ; in others it cannot be pleaded as a défense, the goods 
being retained, but only as a counterclaim. 35 Cyc. 442. 

But, however this may be, a careful analysis of the answer discloses 
its true and only purpose and character. The défendant, "further 
ansWering the complaint," first sets oùt the contract according to its 
under^tanding : That the clay, when delivered on the wharf of Gal- 
braith-Bacon & Co. at Seattle, was forwarded to defendant's factory 
at Everett, whereupon, on inspection, 861 casks were found to con- 
form to the sample submitted (P. X, Y. brand), and 739 casks to be 
inf erior to the sample ; that défendant notified the plaintififs immedi- 
ately, and ref used to accept the shipment ; that at the time défendant 
discovered that clay of an inf erior grade was included in the ship- 
ment 253 casks still remained on the wharf ; that, plaintififs being no- 
tiiied that the shipment was not in accordance with the sample, after 
some correspondence it was agreed that the défendant should take 
to its plant at Everett the remaining 253 casks, without admission of 
liability for shipment, and without expense to it if defendant's claim 
as to the inferiority of the clay should prove to be correct; that of 
the 253 casks, 133 were of the poorer brand, inferior to sample, and 
are now held by défendant as the property of plaintiffs, subject to 
their order, together with the 606 casks inferior to sample also in 
the hands of the défendant; that défendant has oflfered, and is now 
ready and willing, to return the 606 casks to the wharf at Seattle 
without expense to plaintifïs, and hère and now ofïers to do so ; that 
the value of the 861 casks is $3,375.12, and interest thereon from 
October 12, 1907, to date of answer, $50.63 ; that défendant here- 
with brings into the registry of the court $3,425.75, and prays that 
plaintifïs recover no judgment, and that the action be dismissed with- 
out costs to the défendant. This answer in both theory and practi- 
cal effect proceeds upon the one idea that the buyer might lawfully 
accept the goods in part and refuse them in part, and in doing so 
would be relieved of ail liability as to the part rejected. In the mind 
of the pleader the question of damages eut no figure, and it was as- 
sumed that it was only a matter of returning the clay rejected, or 
tendering a return, and that thereby the défendant acquitted itself of 
liability ,to the extent of the price of the clay rejected. Such is not 
the laWj, An acceptance of a part of the clay, which is shown by the 
answer, was tantamoun^ to an acceptance of the whole, but such ac- 
ceptance was not a waiver of the warranty as to kind and quality. 
Tïie plaintiffs were not bound to receive back the rejected clay, but 
are liable ii^ damages for a breach of their warranty, the measure 
of which is the différence in value of the clay comporting with the 
sample, or the considération stipulated, and value of the rejected or 
inferior article, not the entire considération or value of the clay re- 
jected. The answer excludes ail idea of damages of this sort, and 
theoretically proceeds upon a wholly contrary idea, namely, that of 
a rejection of the clay in part and a rescission of the contract pro 
tanto, which, as we haye seen, could not be done. 

[13] After «n acceptance of a part of the clay, defendant's relief 
lay wholly in recoupment of damagçs for breach of the warranty. 
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The answer, while alleging facts which show a breach in part of 
the contract to deliver clay of a certain kind and quality, allèges no 
damages, and prays for none, and it cuts off inquiry as to the right- 
ful and proper damages to which the défendant is entitled by way of 
recoupment — that is to say, the différence between the value of the 
Sound article and the value of the inferior article not conforming to 
the sample — and leaves the plaintiffs no choice but to take back the 
clay rejected, and relieve the défendant from liability for the entire 
purchase price therefor. The Circuit Court, while deciding the case 
upon the theory that défendant was entitled to recoup damages sus- 
tained for breach of warranty, seemed to be of the view that an of- 
fer to return the inferior clay entitled the défendant to damages equal 
to the entire purchase price, which is an erroneous view of the law. 
We quote from the court's opinion : 

"The measure of damages whieh the vendee may claim for breach of an iiii- 
plied warrant}' of quality is the différence between the aetual value of the 
property delivered and the higher value of the warrauted quality ; and. if 
there is no other évidence of value, the price a^reed to be paid will be re- 
garded as the value of the property of the quality warranted. In tliis case 
the défendant having offered to return the inferior clay and to hold it subject 
to disposition hy the plaintiffs. the contract price is the measure of damases 
which it is entitled to recoup." 

We are of the opinion that the answer as it stands, proceeding as 
it does solely upon the theory of a rescission in part of the contract of 
sale, and of a right to recover the considération price pro tanto, and 
excluding by its very draft ail idea of damages for breach of war- 
ranty, entitled the plaintiffs to judgment on the pleadings. At least, 
if damage for breach of warranty was the real défense, the plain- 
tiffs were entitled to notice of such a défense, through appropriate 
answer, and to an opportunity to make contest upon the basis of the 
proper measure of damages in the premises. This, it is quite évident, 
the plaintiffs were not accorded. The Circuit Court was therefore in 
error in not granting the motion for judgment. 

Since the défendant in error now asks, if the cause is remanded, 
that it be allowed to amend its answer, the judgment of the Circuit 
Court will be reversed, with direction to said court to allow the de- 
fendant leave to amend its answer so as to entitle it to recoup such 
damages as it has sustained by reason of any breach of plaintiffs' 
warranty. 



SANDIDGE V. ATCHISON, T. & S. F. RY. CO. 

(Circuit Court of Appeals, Ninth Circuit. February 19, 1912.) 

No. 1,952. 

1. Master and Servant (§ 90*) — Injuries to Servant — Care Required. 

It is the duty of a master to adopt ail reasonable means and précau- 
tions to provide for the safety of hls employés while they are engaged 
in his employment; the degree of care being measured by the dangers 
to be apprehended or avolded. 

[Ed. Note. — For other cases, see Master and Servant, Dec. Dig. § 90.*] 

•For otier cases see same topic & § numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexas 



868 , ; 193 federal reporter 

2. Mastbb and Servant (§ 90*) — Dtjty of Mastee — Dangers. 

It Is the duty of a toaster not to expose liis employés to périls or 
hazards against whlch they may be guarded by proper diligence of the 
master. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 139 ; 
Dec. Dig. § 90.*] 

3. Master and Servant (§ 90») — Injuries to Servant — "Reasonable Dil- 

igence." 

Reasonable diligence of a master to guard against injuries to employés 
Implies such watchfulness, caution, and foresight as, under ail the cir- 
cumstances of the partlcular service, a master ought to exercise. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 139; 
Dec. Dig. § 90.* 

For other définitions, see Words and Phrases, vol. 7, pp. 5957, 5958.] 

4. Master and Servant (§ 90*) — Injuries to Servant — "NEaiiGENCE." 

Failure of a master to exercise such reasonable diligence, caution, and 
foresight as a prudent man would exercise under slmilar circumstances 
to guard employés against injuries is négligence. 

[Ed. Note. — Fot other cases, see Master and Servant, Cent. Dig. § 139; 
Dec. Dig. § 90.» 

For other définitions, see Words and Phrases, vol. 5, pp. 4743-4763; 
vol. 8, pp. 7729-7731.] 

5. Master and Servant (§ 185*) — Injuries to Servant — Vioe Principal. 

Where a railroad train dispatcher, on being informed of a loaded 
runaway car on vchich décèdent viras riding, in an endeavor to stop the 
same, dlrected an intermediate telegraph operator to Une certain switchea 
so as to turn the car onto a branch Une, where the car was derailed 
and wrecked, the dispatcher in giving such orders was a vice principal. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 
S85-421 ; Dec. Dig. § 185.*] 

6. Master and Servant (i 226*) — Injuries to Servant — Assumed Risk. 

ïhe risk assumed by an employé in carrying on hls master's business 
does not exempt the master from performance of bis nondelegable duty 
to furnish a safe place for hls employé to work. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 
659-667; Dec. Dig. § 226.* 

Assumptlon of risk incident to employnient, see note to Chesapeake & 
O. R. Co. V. Hennessey, 38 O. G. A. 314.] 

7. Trial (§ 165*) — Questions oe Law or Pact— Direction of Verdict — Con- 

sidération OF Evidence. 

On defendant's motion for a nonsuit at the close of plaintiff's case, 
plaintifï is entltled to bave the évidence, with ail the inferences proporlv 
deducible theref rom, considered in the light most favorable to her es asu 
of action. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 373, 374 ; Dec. i>lg 
I 165.*] 

8. Master and Servant (§ 286*) — ^Death of Servant — Négligence of Train 

Dispatcher- — Question for Jury. 

In an action for death of a railroad conduetor by the wrecking of a 
runaway car, whether defendant's train dispatcher was négligent in giv- 
ing orders to turn the car, which was heavily loaded and running at a 
hlgh rate of speed, onto a branch Une track equlpped with light rails, 
where the car was immediately derailed and wrecked, was for the jury. 

[Ed. Note. — For other cases, see Master and Servant, Dec. Dig. § 28G.*] 
*For other cases eee same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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S. JlASTER AND SERVANT (§ 129*) — DeATH OP SERVANT — NEGLIGENCE OE ViCE 

Principal — Oontribtjting Cause. 

It was iiot neeessary that tlie négligence of a railroacl train dispatcher 
sbould hâve been the sole cause of decedent's death by tlie derailment of 
a car wliicli tlie dispateher ordered turued onto a liraiich Une in order 
to establisli actionable négligence on the p'art of the railroad conipany. 
provlded tlie train dlspatcher's négligence contribiited to or had a share 
in bringiug about the accident. 

[Ed. Xote. — For other cases, see Master and Servant, Cent. l>ig. §| 257- 
263; Dec. Dig. § 129.*] 

10. Masteb and Servant (§ 289*) — Death of Servant — Railroads^Rules. 

"Where décèdent, a freight conductor, was kllled while riding a run- 
away car, he was not négligent as a matter of law in violating the rule 
prohiblting trainmen froni taking a car ont on the main liue, unless 
they are certain that the brake is in order; it appearing that the brake 
on the car in question was insnfficient to hold it only beeause it was over- 
loaded. 

[Ed. Note. — ï'or other case.s, see Master and Servant, Cent. Dlg. §§ 
1089-1132 ; Dec. Dig. § 289.*] 

11. Masteb and Servant (§ 289*) — Death of Servant — Railkoad.s — I{una- 

WAY Cars — Négligence — Question for .Tury. 

Where a freight conductor was killed while riding a rnnaway car 
which had a brake which was Insufïleient beeause the car was overloaded, 
whether he was négligent in permitting the car to be placed on the main 
track in charge of a brakeman, in alleged violation of a rule prohiblting 
trainmen from taking a car on tlie main liue on the grade and cutting it 
off and leavlng it alone, was for the jury. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 
1089-1132; Dec. Dig. § 289.*] 

12. Masteb and Servant (§ 258*) — Death of Servant — Kinaway Car — 

complaint. 

Where, in an action for death of a railroad freight conductor while 
riding a runawny car, which was alleged to hâve been negligently switeh- 
ed onto a branch liue, where it was derailed beeause of the llglitness of the 
rails, the coniiilaint charged that at the tlnie the car was so switched 
the brakes were out of repair and Insutticient to hold the car, and that 
the accident occurred by reason of the négligence of the défendant, its 
servants and employés as previously alleged. the coniplaint sutticiently 
charged négligence with référence to the sufiielency of the brake. 

[Ed. Note. — P'or other cases, see Master and Servant, Cent. Dig. §§ 816- 
836; Dec. Dig. § 2.58.*] 

13. Masteb and Servant (| 248*) — Deaïh of Servant — Sebvant's Négli- 

gence LaST CtEAB ClIANCK. 

Though décèdent, a freight conductor, wbo was kllled while riding a 
runaway car, was négligent in setting the car out on the main track on 
an ascending grade without knowlng that the brake was suflicient to 
hold it, such négligence would not preclude a recovery for hls death un- 
der the last clear chance doctrine where défendant, having sufflcient 
knowledge of decedent's danger and notice to put a reasonably prudent 
man on the alert, was négligent In faillng to take proper précautions to 
stop the car in such a manner as not to cause injury. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 
801-804 ; Dec. Dig. § 248.*] 

14. Masteb and Servant (§ 289*) — ^Death ce Servant — Ejiployer's Liabil- 

IIY ACT. 

Under the employer's liability act (Act Cong. April 22, 1908, e. 149; 35 
Stat. 65 [U. S. Comp. St. Supp. 1909, p. 1171]), providing that the fact 
that an employé has been guilty of contributory négligence shall not 

'f«r other cases see same toplc & i ndmbsb Id Dec. & Am. Dlgs. 1907 to date, & Rey'r Indexes 
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bar a recovery, but the damages shall be dlininished by the Jury in pro- 
portion to the amount of négligence attrlbutable to such employé, where 
décèdent, a frelght eonductor, was klUed whlle engaged In Interstate 
commerce in the opération of an Interstate train by the escape of an 
overloaded freight car, the défense of contrlbutory négligence was for 
the jury. 

[Ed. Note. — For other cases, see Master and Servant, Dec. Dig. § 289.*] 

15. Mastbk and Servant (§ 288*) — Death of Servant — ^Raileoads — As- 

STIMED RiSK. 

Where a railroad frelght eonductor, seelng that an overloaded frelght 
car on the main traok in charge of a brakenian had escaped from hls 
control, caught the car and went to the brakemau's assistance, and was 
thereafter kllled by derallment of the car, the duty he assumed was in- 
cident to hls position as eonductor of the train, aud one which he was 
not at llberty to abandon, unless the danger was so obvious that an or- 
dlnarlly prudent person would not hâve incurred the same, and hence 
he did not assume the rlsk as a matter of law. 

[Ed. Note. — For other cases, see Master and Servant, Dec. Dig. § 288.*] 

16. Masteb and Servant (§ 226*) — Deatii of Servant — Assumed Risk. 

Under the rule that an employé assumes the risk of dangers incident 
to the employment, but not those arislng from the employer's négli- 
gence, the défense of assumed risk Is not avallable to an employer who 
has hlmself been négligent with respect to sueh employment. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 
659-6(57; Dec. Dig. § 226.*] 

In Error to the Circuit Court of the United States for the Southern 
District of CaHfornia. 

Action by Christina A. Sandidge, as administratrix of the estate 
of William W. Sandidge, deceased, against the Atchison, Topeka & 
Santa Fé Railway Company, to recover for the alleged wrongf ul death 
of her intestate. Judçment for défendant, and plaintifif brings error. 
Reversed, and new trial granted. 

The death of plalutiffl's Intestate, who was employed by défendant as eon- 
ductor of a freight train, occurred in Arizona on May 3, 1909, as the resuit 
of the alleged négligence of the défendant In the derallment of a box car 
on which décèdent was rldlng. The action was commenced in the Circuit 
Court of the United States for the Southern District of Californla on Feb- 
ruary 4, 1910. 

It Is alleged In the complaint that défendant was engaged In commerce as 
a common carrier by railroad between the state of Californla and the state 
of Missouri; that the deceased was in the employ of the défendant as a eon- 
ductor of a frelght train operated by the défendant between the states of 
California and Missouri, and in the terrltory of Arizona. It is alleged that 
the accident occurred whUe the décèdent in the discharge of hls dutles as 
eonductor of a freight train was attempting to asslst the brakeman in stop- 
ping a loaded car which said brakeman was unable to control by reason of 
the heavy load and the defectlve condition of the brakes. It is further al- 
leged that a train dlspatcher, who was an employé of the défendant, care- 
lessly and negllgently instructed another employé of the défendant to switch 
said car from said main track on which it was moving onto another rail- 
road Une, the rails of which were in such condition that, when the said car 
was so swltched, It jumped the traek, and was completely wrecked and de- 
molished, and plalntifC's intestate kllled. 

The answer dènied any négligence on the part of the défendant, and set 
forth, further, that any injury suffered by décèdent was caused by hls nég- 
ligence, whleh was the sole and proximate cause thereof. No défense of as- 
sumption of risk by décèdent appears in the answer. 

•For other cases see same toplc & § numbbk In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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The évidence introduced by the plalntiff in error tended to show that the 
décèdent had been at work in tlie railroad yard at Kingman, Ariz., making 
up bis train preparatory to proceeding In an easterly direction ; that, when 
he had hls train nearly niade up, be instructed one of his brakemen "to plck 
up a car of ore, set it ont on the main line, get water and back onto if"; 
that he himself went into the station to get "orders" froni the station agent 
regarding the nioveuient of the train when made up ; that, while he was get- 
ting his "orders." the engine puUed said car of ore and otber cars, which 
were standing on the house traclî, onto the main Une, the brakeman having 
climbed on said ore car previous to its being moved and released tlie brake 
which had been set; that the bralieman eut off said ore car from the train, 
mounted the car, and attempted to stop it by means of turning up the brake ; 
that the yard in which he was doing the work was downhill ; that the car 
was loaded with ore, and that the brake would not control the car, but that 
it ran down the track, past the station; that the décèdent, seelng the car 
pass, ran out of the station, mounted the car, and tried to assist the brake- 
man in stopping it ; that the brake partially controlled the car, but did not 
fully bring it to a stop ; that the décèdent got down from the car and threw 
sand on the track to stop the car, and that, when this failed, he climbed up- 
on the car again ; that the car proceeded westerly toward McConnico, which 
is from 3% to 4 miles west of Kingman ; that the grade from Kingman west 
down to McConnico, where the Chloride line leaves the main Une, is 95 feet 
to the mile; that beyond McConnico the track had two "dips" and corres- 
pondlng rises; that, when the car reached McConnico, it was moving at the 
rate of about 35 miles an hour, and, upon being swltched to the Chloride line, 
the car was derailed, and plalntifiE's intestate killed. The testimony on be- 
half of the plalntiff will be further referred to in the opinion. 

On the conclusion of plaintlff's case the court granted defendant's motion 
for a nonsuit, and entered judgment in favor of défendant. The plaintifC 
brings the case hère upon a writ of error. 

Burt Chellis and Harris & Swanwick, for plaintiff in error. 
E. W. Camp, U. T. Clotfelter, and A. H. Van Cott, for défendant 
in error. 

Before MORROW, Circuit Judge, and HANFORD and WOL- 
VERTON, District Judges. 

MORROW, Circuit Judge (after stating the facts as above). Plain- 
tiff's intestate was the conduçtor on a freight train belonging to the 
défendant. The train was at Kingman station in Arizona, and was 
moving eastward. A box car heavily loaded with ore was about to be 
attached to this train. The car, after being placed upon the main 
track, did not fully respond to the control of the brake, either because 
the load was too heavy for the brake pressure or the brake was de- 
fective. The conduçtor got upon the car to assist the brakeman in 
putting on the brake, but their combined effort was not sufficient to 
stop the car. The car descended slowly at first, but with gradually 
increasing speed, on a downgrade to McConnico, about 3I/2 or 4 miles 
west of Kingman. The telegraph operator at Kingman had in the 
meantime notified the train dispatcher at the Needles — 61 miles fur- 
ther west — that the local had let a car get away, and that it was run- 
ning downhill, and the train dispatcher at the Needles had directed 
the telegraph operator at McConnico to line up switches for this run- 
away cal- on the Chloride Branch. This was understood to mean that 
the car was to be diverted from the main line at McConnico to the 
switch, and from the switch to the Chloride Branch, a line of road 
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running north from McConnico. The telegraph operator at McCon- 
nico turned the switches as directedl, and the runaway car upon which 
the conductor and brakeman were still riding came down the Une, 
took the main line switch safely, and, running over a curve onto the 
Chloride Branch road, was derailed, and the conductor killed. The 
rails on the Chloride Branch were lighter than those on the main 
line, and failed to hold the car to the track. 

The rules defining the nature and extent of the employer's duty 
in providing for the safety of his employés hâve often been stated 
and clearly defined. The only difhculty is in their application to the 
circumstances of the particular case. 

[1] In gênerai terms, the degree of care required of an employer 
in protecting his employés from injury is the adoption of ail reasonable 
means and précautions to provide for the safety of his employés 
while they are engagedi in his employment, and this degree of care 
is to be measured by the dangers to be apprehended or avoided. De 
Grafif V. New York Cen. & H. R. R. Co., 76 N. Y. 125, 131. 

[2] The employer, whether a natural person or a corporate body, 
is under obligation not to expose the employé in conducting the em- 
ployer's business to périls or hazards against which he may be guarded 
by proper diligence on the part of the emplover. Hough v. Rail- 
way Co., 100 U. S. 213, 217, 25 L. Ed. 612. 

[3] The care required of the employer is that of reasonable dil- 
igence; "andi reasonable diligence implies, as between the employer 
and employé, such watchfulness, caution, and foresight as, under 
ail the circumstances of the particular service, a corporation con- 
trolled by careful and prudent officers ought to exercise." AVabash 
R. Co. V. McDaniels, 107 U. S. 454, 460, 2 Sup. Ct. 932, 938 (27 L. 
Ed. 605). 

[4] The failure of the employer to exercise such reasonable dil- 
igence, caution, and foresight as a prudent man would exercise under 
the circumstances is négligence. 

[5] The train dispatcher at the Needles represented the défend- 
ant in giving the orders respecting this car. Santa Fé Pacific R. R. 
Co. V. Holmes, 202 U. S. 438, 441, 26 Sup. Ct. 676, 50 L. Ed. 1094; 
Felton v. Harbeson, 104 Fed. 737, 739, 44 C. C. A. 188 ; Northern 
Pac. Ry. Co. v. Mix, 121 Fed. 476, 481, 57 C. C. A. 592; Illinois 
Cent. R. Co. v. Hart, 176 Fed. 245, 252, 100 C. C. A. 49. And was 
charged with the full measure of its duty with respect to this car in 
using every reasonable précaution to prevent an accident. 

[6] It was the duty of the défendant to use reasonable diligence 
in furnishing a safe place for its employé to work in, and whatever 
risk the employé assumed in carrying on the defendant's business did 
not exempt the défendant from that duty. Baltimore & Potomac R. 
R. Co. V. Mackey, 157 U. S. 72, 87, 15 Sup. Ct. 491, 39 L- Ed. 624; 
Union Pacific Ry. Co. v. O'Brien, 161 U. S. 451, 457, 16 Sup. Ct. 
618, 40 L. Ed. 766 : Choctaw, Oklahoma, etc., R. R. Co. v. McDade, 
191 U. S. 64, 67, 24 Sup. Ct. 24, 48 L- Ed. 96; Santé Fé Pacific R. 
R. Co. v. Holmes, 202 U. S. 438, 441, 26 Sup. Ct. 676, 50 L. Edi. 
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1094; Kreigh v. Westinghouse & Co., 214 U. S. 249, 255, 29 Sup. 
Ct. 619, 53 L. Ed. 984. 

The derailment of the car at McConnico was the immédiate cause, 
and the insufficient or defective brake on the car was the primary 
or efficient cause of the accident. We will fir.st consider the circum- 
stances connected with the immédiate cause. The car was derailed 
upon being thrown from the main track by the turning of the switch 
by the telegraph operator at McConnico under the direction of the 
train dispatcher at the Needles. Was this négligence on the part of 
the train dispatcher? What was the situation? Were there trains 
on the main track that this car woulcî be likely to corne in collision 
with before it could be stopped, creating an emergency requiring 
that this car should be switched from the main line at McConnico at 
ail hazards? W. H. Barber, the brakeman who was on the runaway 
car with the conductor, testified that, when the car struck the down- 
grade, the conductor asked him : 

"Is tliere anythlng coming?" 

The brakeman testified that he replied: 
"No; there is notlilng this side of Yucca." 

The brakeman referred to the station Yucca, about 20 miles west 
of McConnico. The conductor said : 

"Well, what do you think? Do you think we can stoii this car after we get 
by McConnico?" "Ali right." 

The brakeman testified, further, that, when they got down towards 
McConnico, he said to the conductor : 

"You want to lieep your eye sliiuned down hère. We are liable to hâve 
thèse switches against u.s." 

The brakeman then testified that the car — 

"turned around the curve there, probably a quarter of mile or less of straight 
tracli down to (he switch. ïhe switch was red. He was standing up there 
giviug ail Ivinds of signais for them to line up for the main line. Didn't see 
no one malîe any attempt to go through. In fact, I didn't see auybody in sight 
at ail niyself. * * * There is a lot of différence between the rails in the 
Chloride line track and in the main line track. * * * With référence to 
trying to stop the car, we hit the l)rake up good and hard ; figured on doing 
what we could outside of that after we got down by the tank, some little 
distance west of McConnico where the grade is more favorable. It was my 
intention to take that brake off and go down I>elow^ and look to see how she 
looked underneath. « * * i never would hâve rode the car ont of King- 
uian if I hadn't thought the chances for stopping it were favorable. The 
car was loaded with ore. If the car hadn't been overloaded and the brakes 
were lu good working order, I could bave stopped it any where I felt like 
stopping it — if the brakes had been in good working order, I could hâve stop- 
ped the car wherever I wanted It to stop. I could not tell where the trouble 
was. I didn't try to see." 

On cross-examination this witness, referring to a statement made 
by him to the Claims Department which he had recently read, quoted 
the foUowing statement: 

" 'We figured on stopping the car at about Hancock or Drake.' Thèse are 
the tirst and second stations west of McConnico. Xhe car was running west 
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downgrade from Kingman toward McConnico and the Colorado river. I flg- 
nred on being able to stop the car at one or the other of those places," 

J. C. Concannon, who had been a conductor on the Santa Fé road, 
testified that he had — 

"worked over this Une between Kingman and McConnico, and the grade from 
Kingman west is descendlng. West of McConnico there Is a dip between 
there and Hancock. There Is also another sllght dip going Into Drake, tlie 
station west of Hancock, and, where there is a dip, there is also a corres- 
ponding rlse." 

The station Hancock referred to by the witnesses Barber and Con- 
cannon is about three miles west of McConnico, andl the station Drake, 
also referred to by thèse witnesses, is about three miles west of Han- 
cock. The distance from Drake to Yucca is about 14 miles. 

William J. Fordham, the telegraph operator at McConnico, was 
called by the plaintifï to testify as to the throwing of the switch and 
the derailment of the car. On cross-examination he testified that he 
knew at that time that there were two trains coming east, but he 
did not know where they were. He could not recall what time they 
were due at McConnico. They were coming east on the main line, 
so that throwing this car oflE the main line to the Chloride Brandi 
would prevent a collision between it and the first train. On redirect 
examination, he testified that he diid not know that there was a train 
on the main line within 25 miles of his station. In other words, he 
did not know that there was a train anywhere on the main line be- 
tween McConnico and Yucca. 

[7] The plaintifï was entitled to hâve this évidence, with ail the 
inferences properly deducible therefrom, considered in the light most 
favorable to her cause of action. Kreigh v. Westinghouse & Co., 
214 U. S. 249, 256, 29 Sup. Ct. 619, 53 L. Ed. 984; Masner v. At- 
chison, T. & S. F. Ry. Co., 177 Fed. 618, 621, 101 C. C. A. 244. 

[8] This évidence tended to show that the train dispatcher was 
négligent in ordering this car diverted from the main track and thrown 
into the switch at McConnico. There was no évidence of a situation 
of emergency requiring that this should be donc to avoid a collision 
with a train' anywhere within 20 miles west of McConnico. So.far as 
the évidence shows, there was no train anywhere on that section of 
the track. The downgrade from Kingman to McConnico was about 
95 feet to the mile, but it appears that west of McConnico it was 
less. Within six miles west of McConnico the grade of the track 
was such that the brakeman on the car had reason to believe that 
they couldl bring the car to a standstill. Besides, the car was being 
foUowed by an engine which had left Kingman for the purpose of 
overtaking the car, and there was a reasonable probability that it 
would overtake the car somewhere on this stretch of clear track and 
take it under control. But there appears to hâve been no évidence that 
the train dispatcher at the Needles knew that this car was heavily 
loaded, or that the conductor and brakeman were on the car, or that 
an engine was following the car to take it under control. The only 
évidence upon this feature of the case was the testimony of Irving 
J. Whitney, the telegraph operator at Kingman, who testified that : 
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"After the car had got about 60 or 75 feet by the office, I broke in on the 
dispatcher's wlre, and notifled the dispatcher at Needles that the local had 
let a car get away froin them, and it was runnlng down hill. The dispatcher 
immediately started in to call. I think he called Yucca flrst a few times ; 
that is about 28 miles from Kingman, and then he called McConnieo. Yucca 
didn't answer, so he then turned to McConnieo, and called McConnieo. Mc- 
Connieo answered in a very short tlme. He notifled the operator there that 
the car was runnlng away down the 11111. and to set the switches for the 
Chloride branch. I broke In on top of that and I said, 'Two men on top of 
car leaving hère;' but the operator evidently didn't hear me. He left the 
office at that time, and was runnlng to set the switches." 

The engineer on the train to which this car was about to be at- 
tachedl testified that he saw the car when it had got down to the 
dépôt, and saw that the brakeman had not succeeded in stopping it. 
He proceeds with his testimony as follows: 

"And just at that tlme Mr. Sandldge was standing near the dépôt. The 
flrst I seen of him he ran across the dépôt platform and jolned Barber on 
the car. And when I saw that the two of them could not stop it — at flrst 
I thought they had it stopped. The car was about four blocks, and when a 
car is away from you four blocks, if it is going slow, It sometlmes looks llke 
it is stopped, you know. And I thought they had it stopped for a minute, 
but, when I saw it going on, I knew they hadn't stopped it, and I started 
after it, wlth the engine, and what remained of the cut-ofï cars with it. I 
thlnk there were four left. And the last I seen of the car was at the en- 
trance of the canyon, and Conductor Sandidge and Barber were both on top 
of the car. And I folio wed the car down, I was making probably 20 miles an 
hour there, and I had to slow down some, because right at the mouth of the 
canyon, at the whistle post, is a sharp curve, and If they had stopped the 
car there, runnlng at 25 to 30 miles an hour, I would hâve smashed Into it. 
So I had to slow down in case they had stopped the car. When I got around 
the curve where I could see for a distance of about a mile, the car was no-, 
where in sight at ail. So I followed the car on down to McConnieo, and, 
when I got to McConnieo, I seen the car derailed on the Chloride Une." 

It does not appear that the train dispatcher at the Needles made 
any inquiry of the telegraph operator at Kingman as to whether the 
car was loaded or whether any one was on the car or not. It may 
be that the telegraph operator at Kingman was négligent in not fur- 
nishing the train dispatcher with this information when he notified 
the train dispatcher that the car had got away, and was runnihg 
downhill; but it still remained the duty of the train dispatcher to 
ascertain whether any one was on the car, and what was being done 
at Kingman to stop its downward course. 

[9] , Furthermore, the négligence of the train dispatcher need not 
hâve beëh; the sole and only cause of the accident to charge the de- 
fendant with négligence. If his négligence contributed to the ac- 
cident — ^that is to say, if his action had a share in bringing about the 
disaster — the défendant will be liable. Northern Pacific R. Co. v. 
Mix, 121 Fed. 476, 481, 57 C. C. A. 592. The situation was mani- 
festly frâught with extrême danger, and called for immédiate and 
intelligent action, and the exercise of a high degree of care on the 
part bf the train dispatcher; that is to say, a degree of care to be 
measured by the dangers to be apprehended and avoided. He was 
required to exercise such watchfulness, caution, and foresight as, 
under the circumstances, would reasonably provide for the.safety of 
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ail employés exposed to danger. He should hâve ascertained ail the 
particulars of the situation with respect to this car from the tele- 
graph operator at Kingman. He should hâve ascertained whether 
there was any one on the car, whether it was empty or loaded, and 
whether the car was being followed by an engine to take it under 
control. With this information before him, and the knowledge that 
he had, or should hâve had, as to the danger of switching a rapidly 
moving car heavily loaded on to the light rails of the Chloride Branch 
at McConnico, and with the further knowledge that the main track 
was clear to the west for the distance of at least 20 miles, he would 
probably hâve not given the direction to switch the car at McConnico. 
It was in any event, in the light of this testimony, a question for the 
jury to détermine whether it was négligence on the part of the train 
dispatcher to switch the car at McConnico. 

With respect to the primary or efficient cause of the accidlent arising 
out of the insufficiency or defective condition of the brake, the car 
was a box car heavily loaded with ore. The brakeman testified that 
it was overloaded, and the évidence is that the brake was insufficient 
to hold the car because of its excessive load and weight. 

[\ii] There was testimony obtained by the défendant from one of 
plaintiff's witnesses on cross-examination tending to show that the 
trainmen should not take a car out on the main Une unless they were 
certain that the brake was in order, and that it was against the rules 
to place a car on the main line on the grade and eut it off, leaving it 
alone. With respect to the condition of the brake, it is sufficient to 
say that the évidence is not specifically that the brake was out of 
order, but that it was insufficient for the overloaded car^ — a defect 
which probably the trainmen would not and could not discover until 
found by actual use. 

[11] With respect to the second rule, there may be a question 
whether it would hâve application to a situation like the one under 
considération. In moving cars from switches to main tracks for the 
purpose of attaching the car to a train on the main track, it is proba- 
ble that "cutting off" may be necessary in some instances, and, when 
the car is being handled by brakemen with a brake sufficient for the 
weight of the car, it would not be négligence to do so ; at ail events, 
it was a question for the jury. 

[12] The défendant in error contends that the switching of this 
car to the main line was the négligence of the conductor, and that 
négligence of the défendant with respect to the insufficiency of the 
brake is not charged in the complaint. We do not so read the com- 
plaint. It is alleged: 

"That at the tiipe when said car was so switched, as aforesaid, the brakes 
upon the same were out of repair, and insufficient to hold said car." 

And, after reciting the facts relative to the accident in the order 

of their occurrence, it is alleged : 

"That said accident occurred by reason of the négligence of défendant and 
Its servants as employés, as hereinbefore set forth." 

This was a sufficient charge of négligence with respect to the in- 
sufficiency of the brake. 
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[13] The défendant contends that this primary cause of the acci- 
dent in setting the car ont on the main track was the sole négligence 
of the conductor, and that he alone was responsible for the accident. 
The answer to this contention is that, admitting that there was évi- 
dence tending to prove such to be the fact, it would not relieve the 
défendant of responsibility under the rule of "the last clear chance." 
That rule as stated by Shearman & Redfield on Négligence, par. 99, 
is as follows : 

"It is now perfectly well settled that the plaintiff may recover damages for 
an iujury caused by the defendaut's négligence, notwithstanding the plain- 
tiffi's own négligence exposed him to the risk of injury, if sneh injury was 
more immediately caused by the defendant's omission, after becoming aware 
of the plaintlfll's danger, to use ordinary care for the purpose of avolding 
iujux'y to him. * * * Furthermore, the plaintifC should recover, notwith- 
standing his own négligence exposed him to the rlsk of Injury, if the injure 
of which he complaiiis was more immediately caused by the omission of the 
défendant, after having such notice of the plaintifE's danger as would put a 
prudent mau upon his guard, to use ordinary care for the purpose of avoid- 
ing such injury. It Is not necessary that the défendant should actually know 
of the danger to which the plaintiff is exposed. It is enough if, having suf- 
ficient notice to put a prudent nian on the alert, he does not take such pré- 
cautions as a prudent man would take under similar notice." 

In Inland, etc., Coasting Co. v. Toison, 139 U. S. 551, 558, 11 Sup. 
Ct. 653, 655 (35 h- Ed. 270) the trial court charged that, even if the 
plaintiff had been "guilty of contributory négligence, * * * yet 
the contributory négligence on his part would not exonerate the de- 
fendant and disentitle the plaintiff from recovering, if it be shown 
that the défendant might, by the exercise of reasonable care and 
prudence, hâve avoided the conséquences of the plaintiff's négligence." 
This charge of the trial court was approved by the Suprême Court. 
The défense of contributory négligence is also not available to the 
défendant as an objection to the submission of plaintiff's case to the 
jury. 

[14] The plaintiff allèges and it is not denied, that the défendant 
is engaged in commerce as a common carrier, and by»railroad between 
the State of California and the state of Missouri; that said railroad 
passes through, and is operated by défendant in the territory of 
Arizona ; that plaintiff's intestate at the time of the accident was in 
the employ of the défendant serving and acting in the capacity of 
a conductor on a freight train operated between the states of Cali- 
fornia and Missouri in the territory of Arizona. The action is there- 
fore within the provisions of Act Cong. April 22, 1908, c. 149, 35 
Stat. 65 (U. S. Comp. St. Supp. 1909, p. 1171), entitled "An act 
relating to the liability of common carriers by railroad to their em- 
ployés in certain cases." In section 3 of that act it is provided as 
follows : 

"The fact that the employé may hâve been guilty of contributory négli- 
gence, shall not bar a recovery, but the damages shall be diminished by the 
jury In proportion to the amount of négligence attrlbutable to such employé." 

Under this statute the défense of contributory neglig'ence was a 
question for the jury. 
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[15] It is next contended by the défendant that the conductor as- 
sutned the risk of handling the car as he did when he went upon the 
car and remained upon it after having failed to stop it. Passing the 
objection interposed by the plaintiff that there is no question of as- 
sumption of risk in this case because it is an affirmative défense and 
bas not been pleaded, we will consider the more substantial objections 
to this défense. The conductor went upon the car in the perform- 
ance of a duty to assist the brakeman in the effort to bring the car 
under control. It was a duty incident to bis position as conductor of 
the train, and one he was not at liberty to abandon, unless the danger 
was so obvious that any ordinarily prudent person would not remain 
and incur such danger. As said by Shearman & Redfîeld on NegH- 
gence, § 211: . 

"If every man should cease from work upon the Instant of dlscovei-ing 
that hls saf ety was imperiled by the négligence of some other person, the 
business world would corne to a stand. If every servant on a railroad or in 
a factory should refuse to work by the side of a négligent fellow servant or 
with defective materials, immediately upon becoming aware of the fact, such 
enterprises could never be carrled on. Obviously a reasonable time must be 
given for removal of the defect ; and meantime the business must be car- 
rled on with no préjudice to the servant's rights, unless the risk Is so great 
that no one, acting with ordinary prudence, would go on under the circum- 
stances." 

[16] There is the further objection to this défense that, when the 
employer claims the exemption that the employé assumes the risk of 
the employment in which he was engaged when injured, the em- 
ployer must not himself bave been guilty of négligence with respect 
to such employment. In other words, the employé assumes the risk 
of dangers, incident to the employment, but not the employér's négli- 
gence. Hough V. Railway Company, 100 U. S. 213, 25 L- Ed. 612; 
Wabash Ry.Co. v. McDaniels, 107 U. S. 455, 2 Sup. Gt.- 932, 27 L- 
Ed. 605; N. P. R. R. Co. v. Herbert, 116 U; S. 642, 6 Sup.. Ct. 590, 
29 h. Ed. 755; N. P. R. R. Co. v. Babcock, 154 U. S. 190, 14 Sup. 
Ct. 978, 38 h' Ed. 958; Union Pac. Ry. Co. v. O'Brien, 161 U. S. 
4SI, 457, 16 Sup, Ct. 618, 40 h. Ed. 766; Choctaw, Oklahoma, etc., 
R. R. Co. V, McDade, 191 U. S. 64, 69, 24 Sup. Ct. 24, 48 L. Ed. 96. 

The, fîrst question then to be determined was whether the défend- 
ant was guilty of négligence irj dealing with the situation. If it was, 
the question of the assumption of risk by;the deceased did not arise. 

It follows from thèse considérations that, as the évidence of défend- 
ants négligence was sufficient to take the case to the jury, iit should 
hayeibeen so submitted, and determined as the primary, question, in 
thC: c^se; Had'the jury fovind that the défendant had not. been guilty 
of négligence, that would bave ended the case, but, on the other hand,, 
had ;theyioujid. that the défendant was guilty of négligence, then 
the question whether the deceased was also chargeable with negli- 
getjçç yiîpuld.haye .been, open for deterraination. 
, VThe jii.dg^n«nt of the lower court is accordingly reversed, with di- 
rections toi grant a new trial. : 
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CHAPLIN et al. t. UNITED STATES.f 

(Circuit Court of Appeals, Nlnth Circuit February 5, 1912.) ■<■ 

No. 1,877. 

1. CONSPIRACT (I 33*) — DEFEATJDIUa GOVERNMENT — DESEBT IiANDS — "EnTRT" — 

Stattjtes, 

The désert land act (Act Mareh 3, 1877, c. 107, 19 Stat. 377 [U. S. 
Comp. St. 1901, p. 1548]) provides that It shall be lawful for any citizen 
on payment of 25 cents an acre to file a déclaration under oath wlth the 
reglster and receiver of the land district in which any désert land is 
situated that he intends to reclaim a tract of désert land, and Act Mareh 
3, 1891, c. 561, 26 Stat. 1096 (U. S. Comp. St. 1901, p. 1549), requires that, 
at the time of flling the déclaration, the party shall also file a map of 
the land which shall exhibit a plan showlng the mode of contemplated 
irrigation, which plan shall be sufflcient to thoroughly Irrigate It, and 
prépare it to ralse ordiuary agrlcultural crops, and shall also show the 
source of the water to be used. Held, that only bona flde entries made 
wlth Intention to reclaim the land are contemplated; and hence, though 
the entryman may assign his entry, yet, If he made the same In bad 
faith or In évasion of the provisions of the law, it constituted a fraud 
on the government, so that an indictment charging that défendants con- 
splred to make, and cause to be made, false, fraudulent, and fictltlous 
entries of respective tracts of désert land to fraudulently obtain tltle to 
and use and possession of such tracts, and performed certain overt acts 
in furtherance of the conspiraey, it stated an offense punlshable by Rev. 
St. § 5440 (U. S. Comp. St. 1901, p. 3676); the term "entry," Including 
not only the prellmlnary application, but the proceedings as a whole to 
complète the transfer of title. 

[Ed. Note. — For other cases, see Conspiraey, Cent. Dig. | 60 ; Dec. Dig. 
133.* 

For other définitions, see Words and Phrases, vol. 3, p. 2417.] 

2. CoNSPiBACT (§ 43*) — Defeauding Government— Désert Lands— Entbt— 

Indictment. 

Where an Indictment charged a conspiraey to make and cause to be 
made, false, fraudulent, and fictltlous entries of respective tracts of dés- 
ert land, and to obtain title thereto and use and possession thereof, it 
was not détective for fallure to allège that défendants ever caused any 
fraudulent entries to be made, slnce, as the offense was a conspiraey 
to defraud the United States, it was not necessary to allège that the 
entries were in faet made ; it being sufflcient to allège the uulawful con- 
spiraey and overt acts performed by the conspirators in furtherance 
thereof. 

[Ed. Note. — For other cases, see Conspiraey, Cent. Dig. |§ 79-99; Dec. 
Dig. § 43.»] 

3. CoNSPiRACT (§ 43*) — Deprauding Government— Désert Lands— Fraudu- 

lent Entries — Indictment. 

Where an indictment for conspiraey to defraud the United States by 
means of alleged fraudulent entries of désert lands charged that défend- 
ants were to procure a large number of persons, each to make, subscribe, 
and swear to before the receiver of the land office at Los Angeles a certain 
false, fraudulent, and fictltlous déclaration concernirig, and entry of a 
certain tract of, désert land, and that accused well knew that the déc- 
larations were to be made and sworn to for the purpose of making, and 
causlng to be made, false, fraudulent and flctltious entries of the respec- 
tive tracts of désert land, and for the purpose of fraudulently obtaln- 
ing title to and use and possession of the respective tracts of such land, 
the indictment was not fatally defective for fallure to allège that de- 

*For other caeea u* aams toplc & { ncmbsb In Dec. & Am. Dlgs. 1907 to date, & Rep'r ladexe» 
fRehearing denied Mareh 4, 1912. 
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fendants agreed to procure any person to do ail the thlngs essentlal t» 
BUaking of eatrles under the de«ert land act (Act Mareh 8, 1877, c. 107, 
» Stat 377 [D. S. Comî). St. 1901, p. 1548]), and that the appUcants 
irould be Induced to flle the map and dlscloge the source of water sup- 
ply as requlred by Act Cong. March 3, 1891, c. 561, 26 Stat. 1096 (TJ. S. 
Comp. St. 1901, p. 15*9), and to pay the 25 cents per acre requlred as 
a condition to maklng an entry, so as to show that, If the conspiracy 
descrlbed had been fully accompllshed, the United States would bave 
been defrauded. 

[Ed. Note. — For other cases, see Conspiracy, Cent Dlg. §S 79-99; Dec 
Dlg. § 43.»] 

Hanford, Circuit Judge, dlssentlng. 

In Error to the District Court of the United States for the South- 
ern Division of the Southern District of California. 

Frank N. Chaplin and another were convicted of conspiracy to 
defraud the United States of the use and possession of the title to 
certain désert lands, and they bring error. Affirmed. 

The plalntlffs In error were convicted upon certain counts of an Indlet- 
ment which charged, In substance, that they, together with certain other per- 
sons whose naines were unknown to the grand jury, eonspired to defraud 
the United States of the use and possession of and title to certain descrlbed 
désert lands by procurlng each of a large number of persons to make under 
oath and flle with the reglster and receiver of the land office at Los Angeles, 
Cal., a déclaration for, and concernlng the entry of a tract of, désert land, 
whlch was to state falsely, among other things, that the person so maktng 
sald déclaration intended to reclalm the désert land claim by conducting wa- 
ter upon the same lu accordance with acts of Congress speclfied in the In- 
dlctmefat, relatlng to the entry, réclamation, and acciuisitlon of désert lands, 
when In truth and In fact, as the défendants would well know, the said per- 
son would not intend to reclalm sald land In the manner stated or at ail; 
that as part of the conspiracy the défendants were also to procure and in- 
duce sald large number of persons and otbers, after maklng said false déc- 
larations, to make fraudulent affldavits concernlng expendltures made in the 
irrigation, réclamation, and cultlvatlon of the respective tracts of land de- 
scrlbed In their false déclarations; that, in furtherance of said conspiracy, 
the défendants commltted certain descrlbed overt acts, and that certain of 
the défendants who were named dld, on December 28, 1905, cause, procure, 
and persuade and Induce an afflant to make cormptly, and swear to and file 
In the sald land office, a certain fraudulent, untrue, illégal, and fictitlous af- 
fldavit. Xhe affldavit was then set forth In fuU. The plalntlffs in error de- 
murred to the indlctment on the ground that the acts charged therein were 
not suffleient to constitute the commission of a public offense, and because 
the indlctment was dupllcltous, and the comits thereof uncertain, and that 
punlshment for the offense therein charged was lianed by the provisions of 
section 1044 of the Revised Statutes (U. S. Comp. St. 1901, p. 725). The sama 
grounds were presented in a motion In arrest of judgment. 

Le Compte Davis, Davis & Rush, J. M. Eshleman, Edwin A. 
Meserve, Oscar A. Trippet, and Peter Dunne, for plaintiffs in error. 

Oscar Lawler, Spécial Asst. Atty. Gen., and A. I. McConnick, U. 
S. Atty. 

Before GILBERT and MORROW, Circuit Judges, and HAN- 
FORD, District Judge. 

•ror otbar eum m* wm« toiiiG & i hdiubx lu Dm. & Am. Dls«. U07 to date, & Rep'r lodazn 
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GILBERT, Circuit Judge (after stating the facts as above). The 
question présentée! to this court is whether the indictment charges the 
commission of a crime. 

[1] The contention of the plaintiffs in error is that, inasmuch as 
an entryman of land under the désert land acts has the right to 
assign his entry as soon as it is made, the plaintiiïs in error com- 
mitted no crime in conspiring to iriduce an entryman to make an 
entry when he had the actual présent intention to assign his right to 
another; that the entryman has the right to make an entry with the 
intention to assign ; that the land office has no right to exact from 
him an affidavit which renounces such right; that, if it does exact 
such an affidavit, the entryman does net commit perjury in making 
it, and the entry which he makes is légal, no matter what his in- 
tention may be. The act to provide for the sale of désert lands 
(19 Stats. 377) déclares: 

"That it shall be lawful for any citizen of the United States, or any person 
of requislte âge who may be entitled to become a citizen, and who bas flled 
his déclaration to become such, and upon payment of twenty-flve cents per 
acre to file a déclaration und'ér oath with the register and receiver of the 
land district in which any désert land is situated, that he intends to reclaim 
a tract of désert land. * * *" 

The act of March 3, 1891 (26 Stat. 1096), makes the further pro- 
vision that at the time of filing the déclaration hereinbefore re- 
quired the party shall also file a map of such land, which shall ex- 
hibit a plan showing the mode of contemplated irrigation, and which 
plan shall be sufficient to thoroughly irrigate and reclaim said land, 
and prépare it to raise ordinary agricultural crops, and shall also show 
the source of the water to be used for irrigation and réclamation. 
Thèse two provisions clearly mean that the entryman can make no 
entry except a bona fide entry with the intention to reclaim the 
land, that he shall not only hâve bona fide such definite intention, 
but that he shall hâve in mind a plan of contemplated irrigation, as 
well as an adéquate source of water. Now, the argument is that 
because the act of 1891 recognizes the right of assignment, and the 
Suprême Court in United States v. Hammers, 221 U. S. 220, 31 
Sup. Ct. 593, 55 L. Ed. 710, has held that an assignment may be 
made within 12 days after the date of the entry, an actual intention 
on the part of the entryman to reclaim is no longer required as a 
condition to his right to make the entry. It is said that, if he could 
assign within twelve days, he could assign within 12 seconds after 
making his entry, and, if he could do that, the intention with which 
he made his entry is of no importance. We cannot so construe the 
statutes. It was clearly not the intention of Congress to offer the 
désert lands to entry to persons who were to be dummies for others, 
or to persons who had no intention to occupy the land for the pur- 
poses for which it was ofïered, but whose intention was to hold it 
temporarily merely for the purposes of spéculation or for the benefit 
of some other person. Why does the act of Congress require the 
entryman to take the solemn oath that he intends to reclaim the land, 
unless that intention is of the very essence of the condition upon 
193 F.— 56 
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■which his entry is permitted ? He certainly cannot be said to in- 
tend to reclaim through the future acts of his assignée. He can know 
nothing of what his assignée may do, nor can he be made answerable 
for his assignee's act or failure to act. His assignée also may in- 
tend to assign to another. There is substantial basis for requiring 
good faith in the entryman in the resulting security to the govern- 
ment that its purpose of réclamation shall not be frustrated by the 
acquisition of colorable rights. The désert lands are not offered to 
settlers for spéculation, nor for what money they will bring to the 
government, but they are offered to settlement by Congress in the 
exercise of authority to provide for the common welfare, and in the 
discharge of a duty to develop the agricultural resources of the 
United States. Will it be asserted that an entry of désert land may 
lawf ully be made without the oath required by the statute, or that 
Congress intended that an entryman, in order to secure his right 
to make an entry without the intention to reclaim the land, shquld 
first commit perjury by taking a solemn oath that he intended to 
reclaim it? In United States v. Keitel, 211 U. S. 370, 29 Sup. Ct. 
123, 53 L. Ed. 230, the court said of the purpose and necessary efïect 
of the conspiracy there under considération that it was "to obtain 
the lands * * * by the suppression of facts which, had they been 
(lisclosed, would hâve rendered the acquisition impossible." What 
the court there said aptly describes the présent case. On the facts 
charged in the indictment hère the entries could only bave been made 
by means of false oaths. If the applicants had stated the truth, 
their applications would bave been rejected. 

The cases of Williamson v. United States, 207 U. S. 425, 28 Sup. 
Ct. 163, 52 L. Ed. 278, and United States v. Biggs, 211 U. S. 507, 29 
Sup. Ct. 181, 53 U. Ed. 305, cited by the plaintiffs in error, décide no 
principle applicable to the case at bar. In the Williamson Case it 
was held that under the timber and stone act, after an applicant 
lias made his preliminary sworn statement concerning the bona fides, 
of his application, and the absence of any contract or agreement in 
respect to the title, he is not required to swear again to such facts on 
his final proof, and that a régulation of the land commissioner ex- 
acting such an additional statement at the time of final hearing is in- 
valid. In the Biggs Case it was held that, while the timber and stone 
act prohibited an entryman from entering land ostensibly for him- 
self but in reality for another, a conspiracy formed to induce an en- 
tryman who bas made in good faith his application to purchase sub- 
sequently to agrée to convey his interest in the land was no violation 
of the statute. In Adams v. Church, 193 U. S. 510, 24 Sup., Ct. 512, 
48 L. Ed. 769; under the provisions of the timber culture act, which 
act, as does the désert land act, requires the applicant to make affida- 
vit that the entry is made for the cultivation of timber for his ex- 
clusive use and benefit, and that the application is made in good faith 
and not for the purpose of spéculation or for the benefit of another 
person, the- court recognized the right to assign "if the entryman has 
complied with the statute and made the entry in good faith in accord- 
anee with the ternis of the law and the oath required of him upon 
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making such entry, and has done nothing inconsistent witli the terms 
of the law." In brief, it is clear from the authorities that an entry 
on the public lands made not in good faith, or in évasion of the pro- 
visions of the law, is a fraud upon the government, and a combination 
of two or more persons to induce others to make such entries is a 
conspiracy punishable by section 5440 of the Revised Statutes (U. S. 
Comp. St. 1901, p. 3676). 

[2] It is contended that the indictment is fatally defective for 
failure to allège that the défendants accused therein ever caused any 
fraudulent entries to be made, or ever took any steps or did any act 
to that end. But it was not necessary to allège that such entries were 
in fact ever made. The offense charged was a conspiracy to defraud 
the United States. The nature and object of the conspiracy, and the 
means whereby the conspirators intended to carry out their scheme, 
were set forth. The offense was complète when the unlawful con- 
spiracy was formed and the plans were adopted. There remained, 
however, a locus penitentiôe until something more was done. Instead 
of abandoning their conspiracy, the indictment allèges that the con- 
spirators performed certain overt acts. In the counts on which the 
plaintiffs in error were found guilty, they were charged with making 
certain false and fraudulent affidavits of expenditures which were 
sworn to hâve been made on désert land entries within the first year 
after the date thereof, which affidavits were set forth and were alleged 
to hâve been sworn to before the receiver of the land office, and they 
contained the jurât and the signature of such officer. Thèse overt 
acts were within the scope of the conspiracy as charged, and they 
tended to accomplish its object. In United States v. Britton, 108 U. 
S. 199, 2 Sup. Ct. 531, 27 L. Ed. 698, it was said: 

"The offense charged m the counts of this Indictment is a conspiracy. This 
ofCehse does not consist of both the conspiracy and tie acts done to effect the 
objeqt of the conspiracy, but of the conspiracy alone." 

[3] It is suggested, not in the briefs or argument of counsel, but 
by a member of this court, that the demurrer should hâve been sus- 
tained for the reason that it is not alleged in the indictment that the 
plaintiffs in error agreed to procure any person to do ail the things 
essential to the making of entries under the Désert Land Law; that 
if the conspiracy, as it is described, had been fully accomplished, the 
United States could not hâve been defrauded, because no colorable 
right to possession of any public land could hâve been initiated, since 
the indictment does not charge that the applicants were to be induced 
to fîle the map and disclose the source of water supply, as required 
by the àct of 1891, or to pay the 25 cents per acre required as a con- 
dition to making an entry. We do not think that the indictment is 
defective for the omission of thèse allégations. It is distinctly alleged 
therein 'that the plaintiffs in error were to procure a large number 
of persons, each to make, subscribe, and swear to before the register 
and receiver of the land office at Los Angeles a certain false, feigned, 
fraudulent, and fictitious "déclaration concerning, and entry of," a 
certain tract of désert land, and in the clause charging guilty knowl- 
edge.it allèges that the accused well knew that the déclarations were 
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to be made and swom to "for tlie purpose of making and causîng 
to be made, false, fraudulent, fictitious entries of the respective tracts 
of désert lands * * * ^^^ fQj. ^j^g purpose of fraildulently ob- 
taining title to and use and possession of said respective tracts of 
désert lands." The indictment sufficiently advised the défendants 
therein of the charge vi^hich they vi'ere called upon to meet — a con- 
spiracy to induce persons to make fraudulent entries of land under 
the désert land acts. To make such entries, there was necessarily 
implied the performance of ail the acts required by law, the filing 
of the sworn application, the présentation of the map, and the payment 
of the specified installment of the purchase money. In Dealy v. 
United States, 152 U. S. 539, 14 Sup. Ct. 680, 38 L. Ed. 545, the 
indictment charged that the conspiracy was to be carried into efïect 
"by means of false, feigned, illégal and fictitious entries." The court 
held that an indictment so charging was sufficient, since the word 
"entry" had, in homestead cases, a settled, technical meaning, and that 
an entry under the homestead law in popular understanding means 
not only the preliminary application, but the proceedings as a whole 
to complète the transfer of title. 
The judgment is affirmed. 

HANFORD, District Judge (dissenting). The assignments of er- 
ror appear to hâve been voluminous, but by a stipulation ail hâve 
been abandoned except the particular assignments which assail the 
validity of the indictment, so that the only questions which this court 
is required to décide are those atïecting the sufïîciency of the indict- 
ment to charge a crime under section 5440, and whether the indict- 
ment itself shows affirmatively that the right of the government to 
prosecute is barred by the statute of limitations. 

A conspiracy to be criminal within the terms of section 5440, U. 
S. R. S., must be an agreement between two or more persons to ac- 
complish a definite object, and that object must be one or the other 
of two things, viz. : (1) To commit an offense against the United 
States. (2) To defraud the United States in any manner or for any 
purpose. 

This indictment excludes from considération the crime of conspir- 
acy to commit a distinct offense — e. g., subornation of perjury — be- 
cause in plain words the object is declared to be to defraud the 
United States. And the brief filed in behalf of the government states 
that : 

"The indictment charges a conspiracy to defraud the United States of th« 
possession and title to public lands. This, then, is the object, and la the com- 
plète oflfense." 

This crime cannot be well or sufiîciently pleaded in the exact words 
of the statute. Evans v. United States, 153 U. S. 587, 14 Sup. Ct. 
934, 38 L. Ed. 830. A conspiracy to defraud the United States is a 
statutory crime, and a valid indictment, to charge that crime, must 
set forth a scheme to defraud the government with sufficient particu- 
lar ity to enable the court to judge whether the agreement, if success- 
fully accomplished by any means or for any purpose, would in fact 
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defraud the United States. United States v. Hess, 124 U. S. 483, 8 
Sup. Ct. 571, 31 L. Ed. 516. An agreement to do, or cause others 
to do, harmiess things, cannot be made criminal by merely declar- 
ing it to be f raudulent ; but, in order to sustain an indictment for such 
a conspiracy, the court must find in the agreement a criminal intent 
to perpetrate an actual or légal fraud. United States v. Biggs, 211 
U. S. 521, 29 Sup. Ct. 181, 53 L. Ed. 305. I do not mean to assert 
that a fraud must necessarily involve pecuniary loss. Any unwar- 
ranted interférence with the opérations of the government through its 
constituted agencies, or misappropriation of government property, 
even by wrongfully holding temporary possession thereof, or the ac- 
quisition of a merely colorable right to property belonging to the 
government, may constitute the kind of fraud which section 5440 
comprehends ; and I hold that a mala fide entry of public land ac- 
complished by means of simulated compliance with the provisions of 
the désert land laws prescribing the manner in which inchoate rights 
may be acquired would be a fraud upon the government, and that 
an agreement between two or more persons to efïect entries of land 
in that manner would be a criminal conspiracy subject to indictment 
under that section. 

In the considération to be given to the material issues, the case for 
the government is not to be deemed as strengthened or aided by the 
verdict of the jury, because the sufficiency of the indictment was con- 
troverted by a demurrer which was overruled and exceptions taken 
before pleas were entered, and the décision of the court overruling 
the demurrer has been assigned as error. The indictment is complex 
and so overburdened with répétitions of phrases that its meaning is 
obscure, so that, in order to judge of its merits, it must be condensed 
and clarified. That part which sets forth the means which the accused 
agreed to employ to accomplish the object of the alleged conspiracy 
allèges that their scheme was to induce a large number of persons 
to make and file déclarations in the form prescribed for entering 
désert land claims, which déclarations are characterized by the 
phrases : 

"A certain false, feigned, fraudulent and fietitious 'deohiratlon' concern- 
ing and ontry of a certain tvact of désert land. * * ♦ Tbe sald false, 
felgued, fraudulent, untriie and fietitious déclarations concernlng entries of 
sald désert lands of tlie United States. * * • .Said false. feigned fraud- 
ulent and fletitiou.s 'déclarations' concernlng and entries of sald tracts of dés- 
ert lands." 

The words "entry" and "entries" in thèse phrases are confusing, 
they mar the sentences in which they occur, and do not express, or 
help to express, any definite idea. Following an allégation of the 
continued existence and process of exécution of the conspiracy, the 
indictment contains this clause: 

"And which sald conspiracy, comblnation, confédération, and agreement 
was to be àccomplished and carrled into effect by causlng, induclng, and 
procurlng a large number of persons, to wit, one hundred persons, whose 
names are to the grand jurors unknown, to make, subscribe, and swear to 
certain false, feigned, fraudulent, untrue, illégal, and fietitious entries of. 
and déclarations concernlng, sald désert lands, and by filing, and causing to 
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be flied, wlth the reglster and reeeiver of the United States Land Oflace for 
the sald Los Angeles land district, the said false, felgned, frandulent, untrue, 
illégal and fictltious déclarations concernlng and entries of sald désert lahds 
when so made, subseribed and sworn to as aforesaid." 

This section of a complicated compound sentence fairly illustrâtes 
the style of the entire pleading. Succinctly stated, the charge of the 
indictment is : That the défendants with others did unlawfully con- 
spire to defraud the United States of the use and possession of and 
title to certain désert lands of the United States, by inducing each of 
a large number of persons to willfully and corruptly make, subscribe, 
and swear to a fraudulent and fictitious "déclaration" for entry of a 
certain tract of arid land subject to entry under the act of Congress 
of the United States approved March 3, 1877, entitled "An act to 
provide for the sale of désert lands in certain states and territories"" 
(19 U. S. Stat. 377; 6 F. S. A. 392 [U. S. Comp. Stat. 1901, p. 
1548]), as amended by the act of Congress approved March 3, 1891, 
entitled, "An act to repeal timber culture laws and for other purposes" 
(26 U. S. Stat. 1096; 6 F. S. A. 395 [U. S. Comp. Stat. 1901, p. 
1549]), such déclaration to be made for the purpose of making fraud- 
ulent entries of the respective tracts of désert lands, and to be filed 
with the register and reeeiver of the United States Land Office for 
the Los Angeles land district for the purpose of inducing said officers 
to receive and act upon them as if the same were true and made in 
good faith. And that each of such déclarants and other persons were 
to be induced to make, swear to, and file in the land office fraudulent 
affidavits concerning expenditures made in the irrigation, réclamation, 
and cultiyation of the respective tracts of land described in said false 
déclarations. Each of the several counts of the indictment upon 
which the plaintiffs in error were convicted charges an overt act to 
effect the object of the conspiracy. 

According tO the indictment, the means for def rauding the United 
States >vhiçhi the plaintiffs in error and others agreed to adopt mày be 
divjded: in,to.two classes, viz. : 

(1) The proçuring of persons to make, swear to, and file déclara- 
tions in the form required for making entries of public land under 
the de?,èrt land laws, each containing a false statement that the, dé- 
clarant; intended to reclaim the tract of land by conducting water 
thereori for the purpose of irrigating the same. 

(2) To induce the persons making such déclarations and others to 
make, subscribe, and swear to in simulated and pretended compliance 
with thei requirements of the désert land laws of fraudWent affidavits 
concerniog expenditures made in the irrigation, réclamation, and cul- 
tivation oï the respective tracts of land described in said false déclara- 
tions.. ■:':•. 

As the indictment does not allège that the conspirators agreed to 
do, or procure others to dp anything else, the court has no right to sur- 
mise that they adopted or assented to the use of additional means. 
Thè indictment does not in words, nor by necessary inference, charge 
thaf the object of the conspiracy was to obtain for the conspirators 
themselves any benefits or advantages, nor in any wise suggest that 
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any persons were to be beneficiaries. It does not contain a broad 
charge that entries of any désert lands were to be actually effected; 
nor does it charge specifically that ail of the necessary steps to effect 
an entry of any tract of land were to be taken or caused to be taken. 
To complète an entry, whereby any right or color of right could be 
secured under the désert land laws, other things in addition to the 
making and filing of a déclaration are essential, viz. : The f ourth sec- 
tion of the act as amended is mandatory in requiring: 

"That at the tiiiie of flling tlie déclaration herelnbefore requlred the party 
shall also file a niap of said land which shall exhibit a plan showing the 
mode of conteinplated irrigation, and whlch plan shall be sufflclent to thor- 
oughly irrigate and reelaim said land, and prépare it to raise ordlnary 
«gricultural crops, and shall also show the source of the water to be used 
for irrigation and réclamation." 

And the first section of the act is equally mandatory in exacting 
payment of 25 cents per acre for ail of the land to be claimed, as a pre- 
requisite to the filing of a "déclaration." The payment, therefore, 
is the initial step in the order of procédure to establish an inceptive 
right. 

In order to .sustain the validity of this indictment, it is necessary to 
construe it, so as to put into it a positive accusation that the plaintiffs 
in error conspired to induce persons to secure colorable rights by mak- 
ing fraudulent entries of land under the désert land law. This is the 
vital point in the case, for, unless entries were to be effected, the al- 
leged scheme lacked the essential of practicability for any purpose 
of fraud. Instead of charging in simple phrase a conspiracy to in- 
duce persons to make entries, the meaning of the sentences of this 
indictment containing the words "entry" and "entries" is in every in- 
stance restricted by qualifying words. The making of an entry of 
public land as a consummated transaction is one thing; the making 
of a "déclaration" concerning an entry, or for the purpose of making 
an entry, is différent, because the qualifying words in the latter phrase 
restrict the meaning of the sentence in which it occurs in a way to 
exclude the idea of a consummated transaction. I cannot assent to 
a reconstruction of the indictment by rejecting qualifying words lim- 
iting the meaning of sentences to cure a fatal defect. If the alleged 
agreement had been completely executed and the alleged conspiracy 
fully accomplished, the United States could not hâve been defrauded 
thereby, because no colorable right to the possession, use of, or title 
to any public land could hâve been initiated by the filing in the land 
office of mère déclarations, and the government would hâve been 
unhampered in its right to dispose of ail the lands comprised in such 
déclarations and convey unclouded titles thereto. The procuring and 
filing in the land office of affidavits concerning expenditures for 
the réclamation of lands to which no rights had accrued by entries 
could not be effective means of defrauding the government. It is 
to be especially noted that by the allégations of the indictment the af- 
fidavits concerning expenditures were to refer specifically to expendi- 
tures in the réclamation of the particular lands to be described in 
llie false déclarations, and the plaintiffs in error cannot be convicted 
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of the crime of conspîring to defraud the government by undertaking 
to procure affidavits generally affecting désert land claims, because 
they hâve net been accused of having agreed to carry on a gênerai 
business as affidavit brokers. 

This case differs from the cases of Hyde v. Shine, 199 U. S. 62, 
25 Sup. et. 760, 50 L. Ed. 90, and Mays v. United States, 179 Fed. 
610, 103 C. C. A. 168. The opinion in each of those cases shows 
that the indictment charged a conspiracy to defraud the United States 
by a dishonest scheme adéquate, if not frustrated, to hâve secured, 
or at least to hâve clouded, the title to large tracts of public land. 

The defect in this indictment becomes glaring by contrasting it 
with the indictment which was upheld by the Suprême Court in Dealy 
V. United States, 152 U. S. 544, 14 Sup. Ct. 680, 38 L. Ed. 545. It 
appears by the opinion in that case that the indictment specified the 
means for defrauding the United States to be "false, feigned, illé- 
gal, and fictitious entries under the homestead laws of the United 
States." That décision is an authority for giving to the word "entry" 
its popular signification in land office practice comprehending ail the 
steps essential to consummation of a right to a tract of public land. 
Necessarily, however, the significance of the word must be controlled 
by its place in, and association with, other words and phrases com- 
posing a sentence. In this indictment it appears to hâve been used 
to indicate a document which was to be made, subscribed, sworn to, 
and filed. 

I am unable to concur in the décision affirming the validity of the 
indictment under which the plaintiffs in error were convicted. 



STERN et al. T. UNITED STATES.f 

(Circuit Court of Appeals, Thlrd Circuit. February 15, 1&12.) 

No. 66 (1,545). 

L Bankrttptct (§ 495*) — OrraNSEs Against Bankbuptct Law— Concbai.» 
MENT — Evidence. 

That tiankrupts, Indlvldually and as partners, eoncealed property from 
the trustée in banliruptcy, and that they conspired so to do, may be 
proved by clrcunustantial évidence, provlded it is such as in the prac- 
tical afCairs of llfe tends to produce belief and conviction of guilt. 
[Ed. Note. — For other cases, see Bankruptey, Dec. Dig. i 495.*] 

2. Bankruptcy (§ 495») — Concealmbni of Propkbty by Bankrupts— Evi- 
dence— Sufficiinoy. 

Evidence heU to justify a conviction of bankrupts of concealing prop- 
erty from the trustée in bankruptey. 

[Ed. Note. — For other cases, see Bankruptey, Dec. Dig. f 495.»] 

8. Bankruptcy (I 495*) — Concbalment of Pbopektt fbom Trustée— Evi- 
dence. 

Proof that bankrupts, charged with concealing money from the trus- 
tée in bankruptey, and with conspiracy to conceal the same, denled, on 
their ezamination and demand by the trustée therefor, that money shown 
to hâve corne Into their hands withln a month of their willingness to 

•For otlicr cu«à ae* um* topic & i trmtasR In Dec. & Am. DIg>. 1M7 te data, & Rep'r ladtxM 

tRal>«ariaB aenitd. 
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be adjudged bankrupts was In their possession, and that tliey failed to 
account for the same, was compétent to show guilt. 

[Ed. Note. — For other cases, see Bankruptey, Dec. Dig. § 495.*] 

4. Bankbuptcy (§ 495*) — Conspikact to Conceal Puopebty from Trustée 

IN Bankruptcy— Evidence— SuFFiciBNCY. 

Evidence helâ to support a conviction of conspiracy by bankrupts to 
conceal property from the trustée in bankruptey. 

[Ed. Note. — For other cases, see Bankruptey, Dec. Dlg. § 495.*] 

5. Criminal Law (§ 1169*) — Haemless Ebrob— Ebeoneous Admission of Ev- 

idence. 

Where, on a trial of bankrupts for concealing and conspiring to con- 
ceal merchandise from the trustée in bankruptey, the évidence showed 
that the merchandise had been sold by the bankrupts to a third person 
in a city in a sister state, that he was a relative of one of the bank- 
rupts and wlthout business standing or réputation, and known as a 
peddler, and counsel of the bankrupts, on the cross-examlnation of the 
recelver went into the question of the financlal responsibillty of the third 
person, the admission In évidence of the testlmony of a witness, repre- 
senting the trustée, as to hls investigations, with a view of recoverlng 
the merchandise or the priée thereof, together with the statemfint that 
he did not bring suit agalnst the third person because he thought it would 
be a waste of money to do so, was not prejudlcial error. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dlg. §§ 3137- 
3143; Dec. Dlg. § 1169.*] 

In Error to the District Court of the United States for the Eastern 
District of Pennsylvania. 

Joseph Stern and others were convicted of crime. There was a 
judgment of the District Court (186 Fed. 854), denying motions in 
arrest and for new trial, and they bring error. Affirmed. 

See, also, 177 Fed. 479. 

Owen J. Roberts, for plaintifïs in error. 

John C. Swartley, Asst. U. S. Atty. (J. Whitaker Thompson, U. S. 
Atty., on the brief), for the United States. 

Before GRAY, BUFFINGTON, and LANNING, Circuit Judges. 

GRAY, Circuit Judge. The writs of error in this case bring be- 
fore us two indictments found in the court below against the plaintififs 
in error, at the March terni, 1910. 

The first of thèse indictments sets out by way of preamble that the 
three défendants, individually and as members of the firm of J. Stern 
& Sons, had their principal place of business, résidence and domicile 
in the city of Philadelphia, state of Pennsylvania, within the terri- 
torial jurisdiction of the court below; that on the 31st day of March, 
1909, certain persons, as creditors of the said firm, filed their péti- 
tion in bankruptey, seeking to hâve the said défendants, individually 
and as members of the firm of J. Stern & Sons, adjudged bankrupts; 
that the said pétition set forth the debts owing by the défendants, 
trading as aforesaid, to the petitioning creditors, respectively, and 
that the cause of bankruptey was that they, the défendants, then and 
there trading under the firm name of J. Stern & Sons, admitted in 
writing their insolvency and their inability to pay their debts and 
their willingness to be adjudged bankrupts on that ground; that up- 

*For other cases see same topic & § numb£b in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indesea 
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on the 23d day of April, 1909, the défendants, individually and as 
members of the firm of J. Stern & Sons, were duly adjudged ba;nk- 
rupts by an order of the said District Court; that on the said 23d 
day of April, the proceedings in bankruptcy were duly referred by an 
order of the said District Court to one of the référées in bankruptcy 
of the said Eastern district of Pennsylvania, and upon the 4th day 
of June, 1909, oné J. Howard Reber was duly and îegally appointed 
the trustée of the bankrupt estate of the said défendants, individually 
and as members of the said firm of J. Stern & Sons, and thereupon 
was duly and Iegally qualified as such. 

The indictment then charges that the three défendants, on the 9th 
day of June, 1909, fraudulently concealed, while bankrupts, from 
their trustée certain merchandise specifically described, and in addition 
thereto $27,000 in cash. The other indictment found at the same 
time charged that the three défendants, on June 9, 1909, conspired to 
commit an oflfense against the bankrupt law of the United States, by 
fraudulently concealing the merchandise and moneys above men- 
tioned, and that the overt act committed in pursuance of said con- 
spiracy was that the three défendants did, on the said June 9, 1909',. 
fraudulently conceal the merchandise and money aforesaid. The 
défendants were tried jointly on both indictments at the same time. 
The jury returned a verdict of guilty on each of the indictments as 
against each défendant. Motions for a new trial and in arrest of 
judgmènt were overruled by the trial court. 186 Fed. 854. The 
défendant, Joseph Stern, was sentenced to pay a fine of $100, Charles 
Stem was sentenced to imprisOnment for five months, Benjamin Stern 
to imprisonment for nine months, and each défendant sentenced to- 
pay one-third of the costs. 

From thèse judgments, separate writs of error hâve been sued out 
by each défendant, each assigning the same errors. Thèse assignments 
are 46 innumber, approaching the limits of tolérance with which 
prolixity of thisi kind is viewed by appellate courts. The learned 
counsel for the plaintiff in error, who so ably argued the case before 
usj has however greatly assisted the court by grouping thèse assign- 
ments under six difl^erent heads, as follows: 

"I. There was nb compétent évidence to prove that moneys were conceal- 
ed by the défendants. 

"II. There was uo concealment of merchandise. 

■'III. There was no proof of conspiracy to conceal either merchandise or 
money. 

"TV. Assignments of error relating to irrelevant and incompétent évidence. 

"V. The learned trial judge's comments upon the testimony of Lewis Stern 
préjudices the défendants. 

"VI. The charge to the Jury was Inadéquate and unduly favored the prose^ 
cntion." 

The indictments presented for détermination by the jury the broad 
gênerai questions, whether the défendants, or any of them, had in 
the manner set forth in the first indictment knowingly and fraud- 
ulently cohcealed, while bankrupts, from the trustée of the bankrupt's 
estate, the. large quantity of personal property mentioned in the in- 
dictment,, and further had concealed in like manner the said sum pf 



8TERN V. UNITED STATES 891 

$27,000. Also whether, under the second indictment, the said défend- 
ants had individually and as members of the firm of J. Stern & Sons, 
conspired among themselves, "or with divers other evilly disposed 
persons unknown to the grand jury," to commit an offense against 
the United States of America, by knowingly and fraudulently con- 
cealing the property and money mentioned in the first indictment. 

Assuming that the question is properly raised by the assignments 
of error, we must therefore inquire whether there was compétent 
évidence upon which the jury could find that either merchandise or 
moneys were knowingly and fraudulently concealed by the défendants 
from the trustée in bankruptcy, or that there was conspiracy so to do. 

[1] We may assume from our knowledge of human affairs and 
humàn conduct, that the offenses denounced by the bankrupt law and 
set forth in the indictments are not such as can be readily proved by 
direct testimony. The very description of the offense indicates that 
this must be true. "Concealment" is the very es,sence of the conduct 
denounced by the law, and a court and jury in administering this law 
are not dealing with open and flagrant acts of the défendant, but with 
the fact of concealment itself. The évidence, therefore, in such cases 
must accommodate itself to the issue to be tried, and be such as in the 
practical affairs of life tends to produce belief and conviction in the 
minds of those to whom such évidence is addressed. In other words, 
the évidence must in gênerai be largely, if not wholly, circumstantial, 
and be in large measure governed by what the trial court in its judicial 
discrétion shall consider its appropriateness to the issue presented in 
a particular case. It must be "évidence which inferentially proves 
the principal fact by establishing a condition of surrounding and lim- 
iting circumstances whose existence is a premise from which the ex- 
istence of the principal fact may be concluded by the necessary laws 
of reasoning." In a criminal case, of course, such surrounding con- 
ditions and circumstances must be such as are inconsistent with the 
hypothesis of the innocence of the party accused. 

[2] With thèse observations in mind, a careful examination of 
ail the testimony disclosed bythe record does not convince us that 
there was not compétent évidence adduced in the case upon which 
the jury were justified in finding a verdict of guilty against the dé- 
fendants, of having conspired to conceal, and of having concealed, 
money and property from the trustée in bankruptcy, as charged in 
the indictments. Money was imdoubtedly traced to the possession of 
the défendants during the latter part of February and the month of 
March, 1909, of which they failed to give any satisfactory account. 
Thèse sums aggregated over -$20,000. Nearly $6,000 thereof was 
for a sale, net cash, of over 100,000 yards of cotton goods shipped 
to the purchaser in Boston and paid for in four or five installments 
during the months of February and March. It must hâve been dur- 
ing the latter part of March that the défendants admitted their in- 
solvency and consented to an adjudication of bankruptcy. During 
that month, there is also évidence that the sum of $7,550 was received 
by the défendants on assigned accounts. Thèse sums, together with 
the amounts drawn by the défendants from tvvo banks during tha 



892 193 FEDERAL RBPOBTEB 

month of March, make iip the aggregate which we hâve mentioned. 
No account of thèse sales, or of money received therefor, or of the 
money drawn from the banks, appears anywhere on the books of the 
said firm, nor is any satisfactory explanation made on behalf of the 
défendants as to what became of this money. It is suggested, rather 
than testified, by Lewis Stern, nephew of the défendants and book- 
keeper of the firm, that some of it might hâve been used for the weekly 
pay rolls during the month of March. No such pay rolls are pro- 
duced, nor is there any definite évidence as to what they amounted 
to, andi no testimony except that of Lewis Stern, the bookkeeper, to 
which we hâve just referred. There is offered also the record of a 
suit brought by the trustée against one Charles Nemcof, to recover 
the sum of $7,400, alleged by the trustée to hâve been preferentially 
paid to the said Nemcof by the défendants in violation of the bank- 
rupt law. The suit appears never to hâve been prosecuted, and no 
testimony taken therein, and Nemcof himself was not called as a wit- 
ness. 

[3] That this money thus unaccounted for was concealed from 
the trustée after the bankruptcy, dépends upon the évidence that the 
said diefendants, upon their examination and demand made by the 
trustée therefor, denied that it was in their possession and failed to 
give any account of the same. Taken with ail the other évidence in 
the case, we think that this évidence was compétent and sufficient to 
justify the jury in finding the fact of concealment after the bankruptcy. 

It is difficult to imagine circumstances under which the burden of 
explaining a fact or situation would be more clearly and peremptorily 
cast vtpon those charged with a criminal offense, than was the burden 
in this case cast upon the défendants to account for the disposition 
of the large sum of money traced as coming into the hands of those 
défendants within a month before — much of it within a few days before 
— they acknowledged their insolvency and willingness to be adjudged 
bankrupts. As part of the surrounding circumstances and relevant 
to a situation from which an inference of guilt might properly be 
drawn, it was shown by the government that there were certain falsi- 
fications in the bookkeeping between the latter part of the year 1908 
and March 31, 1909. Stub check books on two banks during the same 
period showed falsifications of the names of payées of a large number 
of checks during that period ; that is, the name appearing on the 
stub check book as payée did not correspond with the payée on the 
check, and in many cases one or the other was shown to be a non- 
existent person. It was also shown that the day book and ledger — 
the former with entries up to September 17, 1908, the latter to May, 
1908 — were taken down by Lewis Stern, the bookkeeper, to bis home 
in New Jersey, as he says to enable him to open a new day book and 
ledger. The new day book and ledger were the only ones produced 
at the hearing, the wi*ness testifying that the old day book and ledger 
were lost ; that they were lef t at his bouse and could not be found. 
The testimony as to the loss and non-production of thèse books is in 
the la-st degree unsatisfactory. The witness testifies that he took the 
old bowks home for the purpose of opening up new books, and th?it 



STERN V. UNITED STATES 893 

it was a matter of only two or three days' work; that he brought 
the new books back, but could not find the old ones to bring back with 
them. Both sets were on the table where he was making the trans- 
fers, and no explanation was attempted to be given why the old books 
should be lost any more than the new ones. The testimony of the 
confidential bookkeeper in this respect, as well as in others, was legiti- 
mately calculated to produce an impression upon the minds of the 
jurors unfavorable to the défendants. 

Thèse facts, in connection with the utter failure to explain why 
sales, and the receipt of money therefor, to the ainount of over $20,- 
000, were represented by no entries upon the books of the concern, 
and the unsuccessful attempt of the only witness who spoke of thèse 
transactions, Lewis Stem, the nephew and bookkeeper of the bank- 
rupts, may well hâve produced in the minds of the jury a conviction 
beyond reasonable doubt as to the guilt of the défendants. 

[4] The charge of conspiracy in the second indictment rested upon 
the same évidence. The défendants were ail members of the same 
firm, were ail cognizant of its business, and ail failed to account for 
the incriminating circumstances to which we bave above referred. 
Whenever begun, this conspiracy may well hâve been found to hâve 
continued until the 9th day of June, or after the examination of the 
défendant. 

What has been said as to the évidence in regard to fraudulent con- 
cealment of moneys, applies also to the charge of fraudulent conceal- 
ment of the property specified in the indictments. The conditions tes- 
tified to in relation to the one charge, obtain also in the other and 
constitute part of the circumstantial environment of the whole case. 
Referring to the évidence, it was shown that the property mentioned 
in the indictments was sold by the bankrupt firm to one Julius Franks, 
in Lawrence, Massachusetts ; that Franks was a young man, the broth- 
er-in-law of Charles Stern; that prior to December 19, 1908, he had 
not been engaged, so far as the évidence shows, in any business ex- 
cept peddling; that a short time prior to that date, he had rented a 
store, and on that date occupied the same; that the défendants had 
shipped to him prior to this date a large quantity of shirt waists, 
amounting to the sum of $1,672.75, as appears in the ledger of the 
défendants; that after this bill was long overdue, to wit, January 23, 
1909, and while it remained unpaid, and while Franks already owed 
$2,393.25, the défendants continued to make shipments to him, to the 
amount of $2,192.50, making his total indebtedness $4,585.75. Dur- 
ing this time, the letters offered in évidence by the government and 
identified by the witness, Lewis Stern, the bookkeeper, as having been 
received by défendants from their customers, showed that the cus- 
tomers were demanding of the défendants to fill their orders. Copies 
of letters written by the défendants as they appeared in the press let- 
ter copy book, showed that at the time the défendants were shipping 
thèse large quantities of shirt waists and ladies' dresses to Franks, 
they were repeatedly saying in thèse letters that they were unable to 
pay their debts, because their collections were slow, and that they were 
hard pressed for money. It was shown, therefore, by the govern- 
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ment, that between September 30, 1908, and February 19, 1909, the 
défendants did delivef to Julius Franks shirt waists and dresses 
amouiiting to the sum of $4,585.75, and that the books of the défend- 
ant do not show that this sum of money was ever paid or any part 
thereof, or that any attempt was ever made to collect the sàme. 

The books show no uncollected àccounts prior to December 17, 
1908, and show that the sales after that date amounted to $56,257, 
ail of which, except the so-called sale to Franks and a few small items 
in addition, were collected or otherwise disposed of. Franks was 
shown to be a young- man, a brother-in-law of a member of the firm, 
without previous business standing or réputation and as having been, 
up to the date of this shipment of goods, known as a peddler. A wit- 
ness (Mayer) sent on after the trustée was apointed, for the purpose 
of investigating this transaction of Franks', testified that he was there 
in July, 1909, that there was no store there, that ail the goods had 
been takien away by the Ist day of April, 1909, and that from his 
investigation he thought it would be a waste of the money of the es- 
tate to bring suit against Julius Franks. No proof was ofïered by 
the défendants, as to what was done by thèse goods by Franks, and 
no other account than that they were sold to Franks under the cir- 
cumstances detailed, was given by or on behalf of the défendants. At 
the trial under the indictments, Franks was not called as a witness, 
or any explanation given as to why he was not called. On the whole, 
we see no reason for saying that there was not compétent évidence 
in the case to justify the verdict rendered by the jury on both indict- 
ments. 

To the assignments of error relating to irrelevant and incompétent 
évidence, small space is devoted in the long and elaborate brief of 
the plaintiffs in error. We will content ourselves with saying that, 
notwithstanding the ingénions argument and suggestions of the 
leamed counsel for the plaintififs in error, no one of the assignments 
in that regard discussed in the brief, and which are for the most part 
technical in their character, discloses injurious error, if error at ail. 

[5] One of the assignments of error (the eighteenth) which might 
properly hâve been grouped under this head has not been adverted 
to in the printed argument of the brief, nor is it comprehended in the 
statement of the questions involved as set forth on pages 2, 3, and 
4 thereof. It was presented to us, however, in the oral argument by 
counsel for the plaintifï in error, and must receive the attention which 
his argument deserves. This assignment is as follows : 

"18. Because the learned trial court erred in permltting Clinton O. Mayer 
to testify as follows (pages 189, 190) : 

" 'Q. What, if anything, dld you flnd there In référence to the property 
that had been shipped to Julius Franks by Stern & Sous? 

" 'Mr. Scott : Of your own knovvledge. I ob.lect to him sajiug anything 
unless .It is from his own knowledge. 

" 'A. My knowledge is what the man himself told me. 

" 'Mr. Scott: I object to that. 

" '(Objection overruled. Exception noted for défendants.) 

" 'A. Julius Franks said that on or about the Ist day of April, 1909 — 

" 'Mr. Scott 1 I renew my objection on the ground that thl.s is mère hear- 
say ; that we hâve not Julius Franks hère to cross examine, and Mr. Mayer 
tannot testify to a conversation he had with anybody else. 
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"'By Mr. Svvartley: Q. Just confine yourself to what you found in your 
Personal investigation. A. I found tliat there was no store there at that time. 
Q. When was tliat? A. Well, I was tliere in July. Q. Of 1909? A. 1909. 
Tliat ail the goods had gone ont of there on the Ist day of Aprll, 1909. My 
investigation found the goods had ail been removed ont of there about that 
time. 

*' 'Mr. Scott : Is your honor permitting him to testify to what he heard by 
hearsay? 

" 'By the Court: Q. You were there when? A. July, 1909. When I was 
there in July there was no store there, and Julius Frauks — do you waut to 
know whàt he was doing at that time? 

" 'By Mr. Swartley : Q. After your investigation of the flnancial condition 
and finaneial ability of Julius Franks to pay, did you or dld you not deem 
it advisable to institute proceedings to recover on this blU of goods against 
Julius Franks? 

" 'The Court : I ruled on this once. 

" "(Objected to. Exception noted for défendants.) 

" 'Q. Tell me ail you did In the way of investigation. A. I Interrogated ail 
his family; I had a record search made as to whether he owned any real 
estate, and I talked to several lawyers up there who knew who the man was, 
and as a rësult I did bring a suit for the flrst bill against Franks Bros., be- 
cause the flrst bill was charged to them as well as to JuUu.s Franks, and as 
against him I did not bring any suit, because I thought it was a waste of 
money of the estate. 

" 'Mr. Scott : I move to strike that out. 

" '(Motion overruled. Exception noted for défendants.)' " 

The first thing to be said in regard to this assignment of errer is, 
that the first objection which was overruled and exception noted, in 
the course of the testimony recited under this assignment, was to an 
uncompleted answer of the witness, innocuous as far as it went, and 
the completion of which was not asked for by the counsel for the 
government. The witness having been stopped by the objection be- 
fore any conversation with Franks was repeated, counsel for the gov- 
ernment, though the objection seems to hâve been overruled, in- 
structed the witness to confine himself to what he found upon his 
own Personal investigation. The witness then says : 

"I found that there was no store there at that time. That was in July. 
1909 ; that ail the goods had gone out of there on the Ist of April, 1909. My 
investigation found that the goods had ail been removed out of there at that 
time." 

Counsel for the défendant did not object to this, but said : 

"Is your honor permitting him to testify to what he heard by hearsay?" 

The court then asked the witness : 

"Tou were there when?" "A. July, 1909. When I was there in July, there 
was no store there, and Julius Franks— do you want to know what he was do- 
ing at that time?" 

To this question by the witness, no answer was made, but counsel 
for the government immediately asked : 

"Ater your investigation of the flnancial condition and flnancial ability of 
Julius Franks to pay, did you or did you not deem it advisable to institute 
proceedings to recover on this bill of goods against Julius Franks?" 

This question was objected to, presumably allowed, and exception 
notel for défendants. The question was not directly answered, but 
another question was put by counsel for the government, as follows . 
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"Tell me ail you dld in the way of Investigation," "I Interrogated ail his 
familly ; I had a record search inade as to whéther he ovvned any réal estate, 
and I talked to several lawyèrs up there who knew who the man Avas, and as 
a resuit I did bring a suit for the flrst bill against the Frank Brothers, be- 
cause the flrst bill was charged to them as well as to Julius Franks, and as 
against him I dld not bring any suit, because I thought it was a waste of 
money of the estate." 

Whilë the answer tells what he did by way of investigation, the 
witness does not testify as to what was told him by the members of 
the family, or by the lawyers with whom he talked. He does say, 
however, in answer to the question as to what he did as the resuit of 
his investigation, that he brought a suit for the first bill against Franks 
Bros., because the first bill was charged to them as well as to 'Julius, 
but that as against the latter, he did not bring suit, because he thought 
it was a waste of money to do so. This answer, taken as a whole and 
elicited by the question objected to, we think is close to the dividing 
line, but, under the peculiar circumstances of this case we hardly 
think that it transgresses it even technically. 'The answer contains 
no hearsay statement. What the witness testifies to is what he did and 
did not do as a resuit of his investigation. He had alreadytestified, 
without objection, that he had found no store in Lawrence occupied by 
Franks, and that ail the goods had gone ont of there on the Ist day 
of April, 1909, and had been removedfrom there about that time. 
There can be no question that this évidence was pertinent and com- 
pétent. Goods belonging to the bankrupt estate, as to the disappear- 
ance of which Benjamin Stern had failed to give any satisfactory 
account, were properly sought to be traced by the witness, as an agent, 
first of the receiver and afterwards of the trustée. The resuit of that 
investigation was given without transgressing the rule as.to hearsay 
évidence. He found no store there, and though he said that he had 
learned that ail the goods had been removed about the Ist of April, 
that statement was not objected to. The witness, representing the 
trustée, was called upon to do what he could by légal process, or 
otherwise, to recover possession of goods believed to hâve been fraud- 
iilently disposed of by the ba'nkrupt. He says he found the goods had 
been removed, and that f rom his investigation he thought it was not 
worth while to bring suit against Franks. It is not unusual in the 
trial of cases that witnesses are permitted to state that their conduct 
is the resuit of information, the character of which they are not 
permitted to testify to. 

But there is a further fâct that is not unimportânt în its bearing 
upon the discrétion exercised by the judge in permitting this testi- 
mony. The question of Franks' financial responsibility' was gone into 
at grëat length by défendants' counsel, on cross-examination of Mr. 
Reber, the receiver, by referring him to the examination of Benjamin 
Sterri,' ùnder the' date of May 17, I909v before thé receiver and, his 
àttorneys. This examination was véry significàjit in its showirig' of 
the irresponsibility of Franks and suggestive in a most marked de- 
gree of thé lack of good faith on the part of Stern as to the trans- 
action in question between him and Franks. In view of this testi- 
mony,. as well as of the other testimony recited under the assignment. 
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we feel quite satisfied that, even if there be a technical error, there 
was no prejudicial error in the discrétion exercised by the judge in 
refusing to strike out the answer objected to. 

It only remains to siay that those assignments of error which relate 
to the comments of the judge at the trial upon the testimony of Lewis 
Stern, and to the judge's charge to the jury, are without merit. The 
judge's charge as a whole was fair to the défendants, and so also 
were his answers to the points made by the défendant in regard to 
instructions. 

We are of opinion, therefore, that the judgments below should be 
affirmed, and it is so ordered. 



NATURAI/ CARBON PAINT CO. et al. v. PEBD BREDEL CO. 

(Circuit Court of Appeals, Seventh Circuit. Octol)er 3, 1911.) 

No. 1,724. 

1. COBPOBATIONS (§ 642*) FoiîEIGN OORPOKATIONS — ^DOING BUSINESS IN StATE 

■ — CONSTEtICTION OF STATUTES. 

Tlie gênerai rule In the interprétation of state statutes iniposing con- 
ditions on the dolng of business in the state liy foreign corporations is 
that they are to be construed as applicable alone to the carrying on of 
a permanent business,; and not to the iiiaking and performance of a 
single eontraet for a customer, without gênerai engagement in business 
within the state. 

[Ed. Note. — l'or other cases, see Corporations, Cent'. Dig. §§ 2.520-2527 ; 
Dec. Dig. § 042.* 

Foreign corporations doing business in state. see notes to Wagner v. 
J. & G. Meakin, 33 C. 0. A. .58.5; Ammons v. Brunswlclv-Balke-CoUender 
Co., 72 C. C. A. 622.1 

2. Cokpobations (§ 672*) — Foiîeign Corpouations — Actions bt — Défenses. 

That a eontraet sued on by a foteign corporation is invalld because of 
the failure of plalntiff to comply with the statutory requirements to en- 
title It to do business in the state is a matter of défense which must be 
pleaded by défendant; the presumption being in favor of its legality. 

[Ed. Note. — • For other cases, see Corporations, Cent. Dig. §§ 2645-2049 ; 
Dec. Dig. § 672.*] 

3. Mechanics' Liens (§ 2*) — Law Govekning— Law of Illinois. 

Under the law of Illinois as settled by décision, the m«chanic's lien 
law In force at the timie a eontraet is made enters Into and forms a part 
of the eontraet and governs in respect to the requirements to secure the 
lien. 

[Ed. Note. — For other cases, see M,eehaniC8' Liens, Cent. Dig. §§ 2, 49, 
89; Dec. Dig. § 2.*] 

4. Mechanics' Liens (§ 157*) — Sufficiency of Statement— Illinois Stat- 

uts. 

A lien statement flled by a contractor held not to comply with the re- 
quirements of the Illinois mechanic's lien statute of June 26, 1895 (I^aws 
1895, p. 225 [Hurd's Rev. St. 1901, c. 82, §§ 15, 20, 21]), with sufficlent 
strictness to entitle the contractor to a lien as against a mortgagee, 
but sufflcient as against a purchaser of the property pending a suit for 
foreelosure which had no greater rights than the original owner. 

[Ed. Note. — For other cases, see Mechanics' Liens, Cent. Dig. §§ 268- 
274 ; Dec. Dig. § 157.*] 

•For otber cases see same topic & 3 numbeb in Dec. & Am. Digs. 1907 to data, & Rep'r Indexes 
193 P.— 57 
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Appeal f rom the Circuit Court of the Upited States for the East- 
crn Division of the Northern District of Illinois. 

Suit in equity by the Fred Bredel Company against the Natural 
Carbon By- Products Company and the American Trust & Savings 
Bank, with the Natural Carbon Paint Company as intervening défend- 
ant. Decree for complainant, and the Paint Company and the Bank 
appeal. Affirmed as to the Paint Company, and reversed as to the 
Bank. 

This appeal is from a decree of foreelosure of a mechanlc's lien in favor 
of Fred Bredel Company, a Wlsconsln corporation, under a contract made by 
the Natural Carbon By-Products Company, an Illinois corporation, on June 
11, 1903, for materials furnished and work and labor performed In and about 
the érection of a plant upon real estate In Freeport, 111., owned by the Nat- 
ural Carbon By-Products Company. The Natural Carbon By-Products Com- 
pany was adjudicated bankrupt pending the suit, and the appellant Natural 
Carbon Paint Company became a purchaser of the property under the bank- 
ruptcy proceedlngs, and became a party défendant through Intervention in 
the foreelosure suit. The appellant American Trust & Savings Bank was 
made a party défendant as mortgagee of the Natural Carbon By-Products 
Company under a trust deed made August 1, 1904. The original bill was filed 
June 26, 1906, and no ansvrer was filed on behalf of the Natural Carbon By- 
Products Company. The àppellants filed answers to the bill and filed cross- 
bills, respectively, and upon issues .loined under ail the pleadings and testi- 
mony taken thereunder the cause was heard and resulted in th<» decree ap- 
pealed from. 

Defreés, Buckingham, Ritter & Carnpbell, Joseph Defrees, George 
T. Buckingham, Henry A. Ritter, John G. Campbell, and Marquis 
Eaton (Cyrus Heren, of counsel), for appellant American Trust & 
Savings Bank. 

Stearns & Zipf , James H. Stearns, and Oscar R. Zipf , for appellant 
Natural Carbon Paint Co. 

E. H. Bottum and Charles E. Monroe, for appellee. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

SEAMAN, Circuit Judge (after stating the facts as above). The 
àppellants' numérous aSsignments bf ef ror are rightly tréated by coun- 
sel and stlbmitted in both arguments as etnbraced under three gen«;ral 
propositions for reye:rsal of the decree against theni which awards 
and forecloses a .nieChahjc's lieti iii favor of the appellee, namely: ' 
(1) For alleg^d failure on thc: part of appellee, as a foreign corpo- 
ration, to comply with the statute of Illinois in référence thereto ; (2) 
for insufïîciency of the claim or statement of lien as filed to authorize 
recbver'y; aild-'(3) for irtsufficiency ôf the proof to establish perform- 
ance pf the alleged contract in suit. A^l facts ihvolved under the 
issues raised by the bill aiid answers and by the cross-hîUs, upon which 
the : hearing prpceeded, are specifically, foundanddetermined by the 
trial court; and it is uncontroverted that such findings in référence 
to perfbrrriàhce of the côntracts in suit are suppOrtéd by testimony. 
Nq,tenable grpuiid appeâfs for disturbance of sucH findings of fact, 
and their sufficiency for support of the decree is unquestionable, un- 
less one or the other of thetwo first-mentioned. contentions is upheld. 
Thèse first and second propositions, therefore, présent the only as- 
signments requiringfurther considération. 
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1. The question discussed in the arguments whether the appellee's 
contract in suit is within the meaning of the Illinois statute cited in 
référence to foreign corporations transacting business in the state — 
Act May 26, 1897 (Laws 1897, p. 174), as amended by Act April 22, 
1899 (Laws 1899, p. 118) pars. 52, 53, and 54, c. 32, 4 Starr & Curtis 
Ann. Stat. Jones & A. Supp. — may not be free from difficulty under 
the authorities, were solution required. Its provisions, in so far as 
material, are: 

Section 1 (par. 52) : 

"Every corporation for pecuiiiary profit fonned lu any other state. terri- 
tory or eountry, before it shall be autliorizecl or permltted to traiixuct busi- 
ness in this state, or to continue business tliereln, If already established, 
shall designate sonie person as Its agent or rejiresentatlve in thls state on 
whom service of légal process may be had If deslred; shall hâve aud uialu- 
talu a public office or place In this state for the tran.sactlon of Its business, 
and where proper books shall be kept to enal)le such corporation to comply 
wlth the constitutlonal and statutory provisions governing such cori)oratloii ; 
and such corporation shall be suli.jected to ail llal)lllties, restrictions and du- 
tles whlch are or may be Imposed upon corporations of ilke character or- 
ganized under the gênerai laws of this state, and shall bave uo other or great- 
er powers. * * * " 

Section 2 (par. 53): 

"Every company incorporated for purposes of gain under the laws of any 
other state, terrltory or eountry, now or hereafter dolng business wlthlu 
thls state, shall file In the office of the Secretary of State a eopy of its char- 
ter or articles of Incorporation, or In case such couipany Is incorporated mere- 
ly by a certifieate, tlien a co])y of its certificate of incorporation. * * * 
Upon a complianee wlth the above provisions liy sald corporation, the Secre- 
tary of State shall give a certificate that said corporation bas duly complied 
with the laws of thls state, and is authorized to do business therein. 
* * * " 

Section 3 (par. 54) : 

"Every foreign corporation amenable to the provisions of this act whlch 
shall neglect or fail to comply with the conditions of the sanie as hereln pro- 
vided shall be subject to a fiue of not less than .$1,000.00, to be recovered 
before any court of compétent jurisdiction ; and it is hereby made the duty 
of the Secretary of State, as he may be advlsed that corporations are dolng 
business in contravention of thls act, to report the fact to the prosecutlng 
attorney of the county in whlch such corporation is dolng business, aud the 
prosecutlng attorney shall, as soon thereafter as is practlcable, institute pro- 
ceedings to recover the fine hereln provided for, and his compensation there- 
for shall be 10 per cent, of the amount recovered, the remainder to be paid 
Into the revenue fund of the state ; in addition to whlch penalty, on and af t- 
er going into effect of thls act no foreign corporation as above delined whlch 
shall fail to comply with thls act, can malntain any suit or action, either 
légal or équitable, in any of the courts of this state upon any demand, wheth- 
er arising out of contract or tort." 

[1] We understand the gênerai rule to be settled in the interpré- 
tation of like statutory provisions that the inhibition is to be constraed 
as applicable alone to the carrying on of a permanent business in the 
state, and not to the making and performance of a single contract for 
a customer, without gênerai engagement in business within the state. 
Cooper Manufacturing Co. v. Ferguson, 113 U. S. 727, 732, 734, 5 
■ Sup. Ct. 739, 28 L. Ed. 1137; Oakland Sugar Mill Co. v. Fred W. 
WoJf Co., 118 Fed. 239, 243, 55 C. C. A. 93; Ammons v. Brunswick- 
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Balke-Collender Co.', 141 Fed. 570, 573, 72 C. C. A. 614. The appel- 
lants contend, howevef, that the présent statute is otherwise construed 
by the Suprême Court of the state in United Lead Co. v. Elevator 
Manf. Ce, 222 111. 199, 201, 78 N. E. 567, and that such décision 
is conclusive, both of the applicability of the statute to the transaction 
in suit and of invalidity of the contract thereunder. The décision 
referred to arose under a statement of facts certified from the Appel- 
late Court, which shows the plaintifï to be "a New Jersey corporation, 
doing business in" Illinois without compliance with the statute, and 
objection to the suit was set up by plea, so that the above-mentioned 
doctrine does not appear to hâve been involved for décision, nor is it 
mentioned in the opinion; and no rule or décision under the statute 
is brought to our attention which makes it applicable to the contract 
in suit. 

[2] Whatever may be the import of this statute, however, we be- 
lieve no issue was raised by the pleadings under which the trial pro- 
ceeded for impeachment of the contract in suit. In the answers of 
ail défendants, respectively, except the appellant mortgagee, and in 
their cross-bills as well, the contract is expressly averred as entered 
into between the parties thereto, in Wisconsin, as alleged in the bill, 
and the validity of the contract and of the alleged transactions in per- 
formance thereof stands admitted thereunder. The answer of the 
mortgagee American Trust & Savings Bank "leaves the complainant 
to its proof thereof," stating that it "neither admits nor dénies" that 
the contract was entered into as alleged. It does appear of record 
that the appellants made application for leave to file amended answers, 
setting up noncompliance on the part of appellee, as a foreign corpo- 
ration, with the statute referred to, and thus challenging the validity 
of the contract and transaction in performance thereof ; that such ap- 
plication was made after the taking of proofs and préparation for 
final hearing under the issues as made up ; that it was denied by the 
trial court, with remark "that the proposed défense was unconscion- 
able"; and that dépositions were taken and tendered on behalf of 
the appellants, in support of the averments of fact contained in the 
proposed amendments, and the trial court "refused to receive such 
dépositions in évidence." But, if amendments were needful to inter- 
pose this harsh défense, déniai thereof at such stage of the litigation 
was plainly within the exercise of judicial discrétion. So that the 
assignments of error must rest on the proposition for which the ap- 
pellants contend, that the jurisdictional averment of the bill of for- 
eign incorporation presented the (assumed) statutory requirement, 
and the burden rested with the appellee to allège and prove compli- 
ance therewith. 

For and against this contention authorities are cited. from varions 
States having analogous statutory provisions which are in conflicting 
Unes of theory and rule of pleading thereunder. In Illinois the ques- 
tion does not appear to hâve arisen directly in any cases called to 
our attention, and those which are cited indicate the practice to b^" 
uniform to set up noncompliance as a défense in an answer or plea, 
The one line proceeds upon the doctrine of presumptive right action, 
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whereby corporate authority to make and perform the contract is pre- 
sumed and thus includes the presumption of compliance with thèse 
statutory requirements (6 Thomp. Corp. § 7965), so that neither aver- 
nient nor proof thereof is needful for the prima facie case; while the 
other line either rejects or ignores applicability of this presumption in 
favor of the foreign corporation, treating the statntory requirements 
as conditions précèdent, and that compliance therewith must be aver- 
red and proven to authorize the suit (19 Cyc. 1318c). We believe the 
rule of the first-mentioned Hne — exemplified in Sprague v. Cutter & 
Savidge Lumber Co., 106 Ind. 242, 6 N. E. 335 ; Nickels v. People's 
B. h. & S. Assn., 93 Va. 380. 25 S. E. 8; Langworthy v. Garding, 74 
Minn. 325, 77 N. W. 207; Friedenwald Co. v. Warren, 195 Mass. 
432, 81 N. E. 207 — to be well founded, in conformity with settled gên- 
erai principles of pleading and practice and that the presumption there 
recognized and applied is unaffected by the terms of this Illinois stat- 
nte. The objection to the decree, resting on the alleged statutory re- 
quirements for exécution of the contract, is therefore overruled. 

2. The claim of lien on which the decree rests was filed May 8, 
1905, and reads as follows : 

"Fred Bredel Co,, a corporation organizud uiider the laws of Wiseonsln, by 
Fred Bredel, its i)resident and gênerai manager, states that on the llth day 
of .Tune, A. D. ]903, the .said Fred Bredel Co. eiitered into a written con- 
tract or agreemeiit with the Natural Carbon By-Prodiu/ts Cîompany, a cor- 
poration under the laws of South Dakota, lieensed under the laws of the 
State of Illinois and doing business at Freeiiort, Illinois, in and by which 
said contract or agrecment the said Fred lîredel Co. w-ah to provide the ma- 
terial, to make, construet, install, furnish and deliver at Freeport, Illinois, 
upon the real esrate of the said Natural Carbon By-Products Company de- 
scribed as follows, to wit: Block number twenty (20) and lot numher four- 
teen (14) in block number nineteen (19) in Turner's North addition to the city 
of Freeport, in Stephenson county and state of Illinois, for the sum of four- 
teen thousand and se^-en hundred dollars ($14,700), upon foundations and in 
buildings to be oonstructed by said Natural Carbon By-Products Company, a 
bench of nine retorts and other apparatus for the carbonlzing of shale, the 
produet to be used in the manufacture of paint, guaranteed to carbonize at 
least a ton and a lialf of shale per retort or 131/2 tons peu bench per tweuty- 
four liours — so constriicted as to become attaehed to said real estate as a 
part thereof ; the i)aynients under said contract to be made as follows : The 
sum of five-hundred dollars ($500) upon the signing of the contract ; one 
thousand dollars ($1000) upon the présentation by said flrst party of a bill 
of lading showing shii)ment of one carload of nmterial to be used in said con- 
struction ; the remainiug payments to be made on the flrst day of each cal- 
endar month tbereafter on the basis of 75% of the contract price of the work 
done and material furnished during the previous calendar month; the said 
two payments of $500 and $1000 to apply as payment of such 75% until the 
same should be exhauisted ; the final payment, or 25% of the contract price, 
to be paid within thirty (30) days after the installation of said apparatus 
and after the same should be ready for flrlng. 

"It was further stipulated In said contract that trying and testing the ap- 
paratus should be done at the expansé of said second party under the su- 
pervision of the first party, and that the same should be tried and tested for 
at least twenty-four hours. 

"ïhat said Fred Bredel Co. furnished the material and rendered the serv- 
ices in said contract mentioned and duly eompleted said contract according 
to the terms thereof on the 14th day of February, A. D. 1905; that In' ad- 
dition to furnishing the material and rendering the services pursuant to the 
terms of said contract said Fred Bredel Co. furnished extra material and 
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rendered extra services In and, about sald real estate to the value of two 
thojisànd eighty-slx and ''s/ioo dollars ($2086.72) which was completed on 
thé- iéth day of F ebruary, A. D. 1905 ; tliat there Is now due the sald Fred 
Btèdel Co. froni the sald Natural Carbon By-Produets Company on account 
■of the furnlshing of the niatërial and rendering the services and eompletlng 
sald cpntract and for extra material and extra services, after allovvlng ail 
just crédits, déductions and set-offs, the sum of four thousand two hun- 
dred siîçtiy-six and lo/ioo dollars ($4266.10) and that thls statement l.s made 
for thé'ptopûse of securlng the Uen of the sald Fred Bredel Co. upon the 
real «stâte pursuant tb the pto visions of the statute of the state of Illinois 
in snch case m^de,and provided. 

"Fred Bredel Co., by Fred Bredel, 
"Président and General Manager." 

The claitn purports to be vérifiée! under oath, and so certified by the 
hand and seal.ofa Wisconsiti notary public. 

It is hoth obvious and conceded that this statement or claini of lien 
was framed to conform to the provisions of the mechanic's lien law 
of Illinois^ approved May 18, 1903, which became operative by its 
terms July 1, 1903. See Hurd's R. S. 1905, c. 82, pp. 1317-1328. 
Error is assigned for want of conipliance with the act of June 26, 
1895, which was in force at the date of the contract in question ; and 
the .question whether the last-mentioned act governs the issues be- 
conieç material in view of its various provisions. 

[3] We beiieve the Illinois authorities to be uniform and control- 
lingv under thèse statutes, that the existing act of 1895 must govern 
the reiguirements to establish the lien under the conceded date of the 
contract, June 11, 1903. Andrews & Johnson Co. v. Atwood, 167 
m. 249, 47 N. E. 387;, Stone v. Tyler, 173 111. 147, 155, 50 N. E. 
688;, Kendall v. Fader, 199 111. 294, 301, 65 N. E. 318; Springer v. 
Bowerman, 75 111. App. 352; Treloar v. Hamilton, 225 111. 102, 105, 
80 N. E. 75 ; , Eisèndrath v. Gebhardt, 222 111. 113, 114, 78 N. E. 22; 
Bloomington Hôtel Company v. Garthwait, 227 111, 613, 625, 81 N. 
E. 714. 

In the first fiive above-mentioned cases the rule was declared in 
référence to the act of 1874, in effect, that the mechanic's lien law 
ihi force at the time a contract is executed enters into and forins 
a part of the contract, and thus governs in respect of the requirements 
for the lien (sëe Kendall v. Fader, 199 111. 294, 301, 65 N. E. 318), 
and the laét-rrtentioned cases uphold like rule under the act of 1895. 

The appleitee contends that Turney v. Saunders, 4 Scam. (111.) 527, 
532, and . Templeton v. Horne, 82 111. 491, state the rule otherwise, 
and leave' the' question open for an independent construction by this 
court. Thèse es^rlier authorities, however, arose under earlier stat- 
utes, and aire plainly : inapplicable to the statute and rule in question, 
and f urnish no support for departure f rom the rule above stated. 
i The; fôillo^^*ing provisions of the act of 1895 (Laws 1895, p. 225 
[Hurd's Rtv,; St. 1901, c. 82, §§ 15, 20, 21]) are therefore applicable 
fo the case àt' bàr: 

"Section li.:,!* : * * This lien shall attach as o£ the date of the contract, 

but as agalnst or to the préjudice of any other ,creditor, Incumbraneer or 

puMhaser wlthont actual or construetlve notice of : sucli contract, the lien 

shall noti attach as of the date of the contract unless • within 30 days there- 

. ufter the eoutractor shall file. in the oflice of the clerk of the circuit court 
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of 'the eounty * * * a statement giving his name and the naine of tho 
owner of the property. what his contract in for, the amount to be paid, a 
description of the property, and the date when delivery of materlal or worlc 
is to be conipletèd. If siich statemeut is not filed within the 30 days named 
the lien shall attach from the date the same is filed. Provided that com- 
inencenieut of the work or delivery of material at the premises by any con- 
traetor sliall serve the same purpose as the filing of such statement or 
commencement of work by ail parties who niay subsequently furnish or spe- 
cially prépare materlal for or perform services of (or) labor in the construc- 
tion of the improvement." 

"Sec. 6. If the work is done, or material^ are furnished under an oral 
contract no lien shall be had by vlrtue of tliis act unless the work shall be 
done or materials furnished within one year from the date of the contract 
and final payment therefor is to be niade within such time. If the contract 
be written no lien shall be had by virtue of this act if the tlme stipulated for 
the completion of the work or furnishing materials is beyond three yeara 
from the date of the contract or the time of payment beyond one year from 
tJie time stipulated for the completion thereof. Nor shall a lien be had under 
a written contract where the time of completion or final payment is mora 
than one year from the date of the contract unless elther the work be coh- 
tlnued up to the date of such payment or within 30 days after the comple- 
tion the contracter shall file in the office of the circuit clerk of the eounty 
where the improvement is made a statement under oath, or verified by af- 
fldavit, glving the name of the contracter and of the person contracting with 
him, a description of the property Improved, the balance due, and the date 
for the final payment, which statement shall hâve the efCect and stand In 
lieu of the claim for lien hereinafter provided for. 

"Sec. 7. No contracter shall be allowed to enforce such lien as against or 
to the préjudice of any other créditer, or incumbràncer, or purchaser, unless 
within 4 months after the last payment shall hâve become due and payable 
according to the terms of the original contract, he shall elther bring suit 
to enforce his lien therefor, or shall file with the clerk of the circuit court 
of the eounty * * * a claim for lien, verified by the affldavit of him- 
self, agent or employé, which shall conslst of a brief statement of the con- 
tract, the date the same was made, the date flxed therein or the time iin- 
plied for completion and for final payment, and the date that the same was 
completed, if completed, the balance due after allowing ail crédits, and a 
sufficiently correct description of the lot, lots or tracts of land to pass the 
title thereof by deed of cenveyance. An itemized account shall not be nec- 
essary, except for extras, where the contract Is for ail of the work or mate- 
rials, or ail of a spécifie part thereof at a fixed and agreed priée. Such claim 
for lien may be filed at any time after the contract is made, and as to the 
owner my be amended at any time before trial or on the hearing pf a suit 
to enforce the lien, subject to a, cbntinuance on account of such amendment 
in the discrétion of the court. No such lleh shall be defeated to the proper 
amount thereof because of an errer or overcharge on the part of any person 
clalmlng a lien therefor under this act unless It shall be shown that such 
errer or overcharge was made with Intent to def raud." 

Under thèse lien provisions, the rule is well settled (Williams v. 
Rittenhouse & Embree Co., 198 111. 602, 611, 64 N. E. 995, 998, and 
cases cited) that strict compliance is required for enforcement against 
third parties — that "the lien is in dérogation of the common law, is 
opposed to common right, and cannot be given except when author- 
ized by the provisions of the statute strictly construed" — and it is tm- 
questionable that several of the statutory requirements are not sat- 
isfied by the foregoing lien statement. It does not contain a "brief 
statement of the contract" in its essential features as shown by the 
évidence, nor specify "the daté fixed therein or the time implied for 
completion and for final payment," as expressly required by section 7 ; 
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nôr does ît présent an itemized account of the extras claimed, as in- 
tended by the statute. Christian v. Allée, 104 111. App. 177, 188. 
Moreover, while the statement spécifies a written contract within 
section 6, "when the time of completion or final payment is more than 
one yëar from the date of the contract," no facts are stated to meet 
the. réquirenierits of that Section for establishing a lien. 

[4] The présent decree againstthe appellant American Trust & Sav- 
ings Bank, as mortgagee, rests on this insufficient lien statement and 
cannot be upheld, althoughthé contract in évidence (as found) would 
otherwise appeat to authorize à. lien. As against the appellant Nat- 
ural Carbon Paint Company, however, we believe thèse defects in the 
statement filed for the lien do not require reversai of the decree, for 
the following reasons : ' (a) That such appellant intervened as pur- 
çhaser of thé Jirpperty pendente lite, and thus stands in no better 
position t}ia,iï that of the original owner in the suit; (b) that irre- 
spective of the question whether the statement is made material for 
enforcement of the lien as against the owner, the statute expressly au- 
thorizes its arnendment "as to the owner" ; and (c) that ail needful facts 
otherwise are established hy ,the évidence, as to contract terms, per- 
formance, and extras, together with timely filing of the lien claim. 
Thus, without format ameindinènt of the statement as filed, it may 
justly be treated as amend'ed th'rbugh the undisputed proofs. 
' While the f oreclosure decf ée as, entered against the American Trust 
& Savings Bank, mortgagee^ înust be reversed for the above-men- 
tioned insufficièncy of the lien claim, as filed, to establish priority for 
the mechânic's lien Over fhe inortgage lien, it is unquestionable un- 
dpr the evideiace that the .appèllee is entitled. to équitable relief in one 
form or anotber in referçtice-to this mortgage. Thèse facts appear: 
(1) That the mortgage security embraces, not only the property sub- 
ject'to the appellee's lieh, but other property owned or held by the 
mprtgàgqr; and (2). that the arnount of the indebtednéss outstanding, 
secured by the mortgage,, was originally much less than the amount 
naméd therein, and a large portion of the bonds hâve since been ré- 
tif éd and canceled. The appellfee con tends that the residue outstand- 
iiig amounts to less than $13,000; that the above-mentioned mort- 
gaged property not embraced under its lien furnishes. ample security 
for such residue; that certain of the mortgage bonds were issued 
aind held to provide funds for; payment of construction expenses, in- 
cluding the appellee's work and claim; and that the decree should 
equitably provide for ''sale of fche property upon which its lien at- 
tàched for payment thereof ; ïrée irdnl such mortgage lien, even though 
the mortgage may otherwise -b^e ; entitled to priority, It does not ap- 
pear, however, that either bf thèse propositions'! of fact or law was 
brought to -the attention' of' the trial court, norithat issue was joined 
or' t:endéred' upoii either of thèse alleged facts; and such of the facts 
as do appear in the recordv either in référence to the property included 
ih thé mortgage, the circumstancesattending the issues, of bonds and 
their rètiremènts,, or th'eàmoii'nt thereôf oUtstanding, aire plainly not 
directed" to , the présent contention, nor sufficient, without other cir- 
cumstances in évidence, for détermination of the equities between the 
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lien claimants. Undoubtedly the outstanding amount of the mortgage 
indebtedness miist be ascertained and adjudicated for the purpose of 
the foreclosure ; and both the fact of other property embraced in the 
mortgage and the vakxe thereof must be ascertained to define the 
equities of the parties for and upon sncli foreclosure sale as may be 
decreed under the pleadings. So the cause must be remanded for 
further proceedings accordingly. 

On the appeal of Natural Carbon Paint Company, the decree of 
the Circuit Court is afifirmed. On the appeal of American Trust & 
Savings Bank the decree is reversed, and the cause is remanded for 
further proceedings in conformity with this opinion. The costs of 
this appeal are divided, requiring the appellee to pay one half thereof 
and the appellant National Carbon Paint Company the other half. 
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(Circuit Court of Appeals, Second Circuit. January 20, 1012.) 

No. 139. 

Dnit-ed States (§§ 69, 127*)— "Implied Contract"— Obligations "Founded 
ON TiiE Constitution." 

A seller of a traction engine for use hy the buyer lu the iierformance 
of hls contraot witli the governnient under the réclamation act (Aet .Tune 
17, 1902, c. lOO.'î, ?>2 Stat. 388 [U. S. Comp. St. Supp. ISKIO, p. Ô!)6J), who 
as mortgagee for the priée remained the owner with riglit to possession 
for the failure of the buyer to pay at niaturity the flrst note for the 
price, could, ou the governnient taking possession, as anthorized by sec- 
tion 7 of the aet, of the contraetor's machinery and conipleting the work, 
sue the government for the value of the use of the engine either on an 
implied contract to pay therefor, or on its coustltutional oliligation with- 
in the Tucker act (Act March 3, 1887, c. 3ô9, 24 Stat. ôOô [Ù. S. Comp. 
St. 1901, p. 7521), authorizing actions ou claims founded on the Consti- 
tution or on contracta, express or implied. 

[Ed. Note. — For other cases, see United States, Dec. Dig. |§ G9, 127.* 
For other définitions, see Words and Phrases, vol. 4, i)p. 3428-3431.] 

Noyés, Circuit Judge, dlssenting. 

In Errer to the Circuit Court of the United States for the Western 
District of New York. 

Action by the Buffalo Pitts Company against the United States. 
There was a judgment for plaintifï, and défendant brings error. Af- 
firmed. 

John Lord O'Brian, U. S. Atty., and W. Palmer, Asst. U. S. Atty. 
White & Babcock (Edward P. White, of counsel), for défendant in 
error. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

WARD, Circuit Judge. This is a writ of error to a judgment of 
the Circuit Court sitting as a court of claims under the Tucker act 
of March 3, 1887 (24 Stat. 505), in favor of the plaintifï and against 

•For other cases see same topic & i numbbb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the United States. The government had undei' the réclamation act 
ôf June 17, 1902 (32 Stat. 388), entered into a cohtract with the Tay- 
lor-Môore Construction Company to build the Hondo dam in connec- 
tion with the Hondo project in New Mexico. Section 7 of that act 
provides : 

"That wliere In carrying out the provisions of thls act it becomes neces- 
sary to acqnire any rights or property, the Seeretary of the Interior is here- 
by autborized to acquire the same for the United States by purchase or by 
condemnation under judlcial procesa, and to pay from the réclamation fund 
the sums which may be needed for that purpose, and it shall be the duty 
of the Attorney-General of the United States upon every application of the 
Seeretary of the Interior, nnder thig act, to cause proceedings to be com- 
meueed for condemnation withln thirty days from the receipt of the appli- 
catltin at the de;partinent of justice." 

It was a condition of the contract that upon the Construction Coni- 
pany's default the government might take over the contract and pos- 
session of ail. the Construction Company's machinery delivered on 
the ground for the purpose of completing the work. 

The plaintifï sold tô the Construction Company a traction engine to 
be used in this contract, and the company executed a chattel mort- 
gage thereon to the plaintifï to secure the payment of the price. June 
7, 1905, upoh the Construction Company's default, the government 
did rightfully take oyer the contract and ail the company's property 
which included the Construction Company's interest in the traction 
engine as hiortgagor. June 20, 1905, the plaintifï which as mortgagee 
was always the owner of the engine (6 Cyc. 985 ; Kitchen v. Schuster, 
14 N. iM. 164, 89 Pac. 261), became entitled to the possession of it 
because of the Construction Company's failure to pay the first note 
fallin^ due that day. The government refused to deliver the engine 
to the plaintifï on its demand, continued to use it in the work, and 
the plaintifï, having notified the government of its title and right to 
compensation, took no further proceedings, if, indeed, any could hâve 
been takén àgainst the United States in the matter. After the Hondo 
dam was completèd, the government abandoned the engine, the plain- 
tifï took possession of it, and began, this, action to recover the fair 
and reasonable value of its use. There was no need for formai pro- 
ceedings in condemnation, and thé rights of the plaintiff were not 
prejudiced by the omission of the government to take them. As Mr. 
Justice B'rewer said in United 'States v. Lvnah, 188 U. S. 445, 467, 
23 Sup.' Ct. 349, 356 (47 L. Ed. 539) : . ' • 

"This brings the case directly withln the scope of the décision in United 
Statesv, Great Falls Manufactnring Company, siipi-a [112 U. S. 04û, 5 Knii. 
et. 306, 28 L. Ed. 84G], where, as hère, there was no direction to take the 
particular property, but a direction to do that which re^ulted In a taking, 
and it was held that the owner niight waive the rlght to liisist ou condem- 
nation prççeediâgs and sue to recoyer the vaine. It does not appear that 
the plaintifCs ' took any action to stop the work doue by the government, or 
protested against it. Their Inaction and silence amount to an aoqnieseeiice 
' — ah'alSsenî tb the appropriation by the goverujnent. In thls respect the case 
îsnot dlssln»Ilar Oo that of a landowner who, knowing that a railroad com- 
papyhaa. entered upon his Jand andis engaged in eoustruetuig its road wlth- 
oui. having cdinplied with the statute' in respect to condeumatiou, is estopped 
from ;tbereaf ter malntainiugelthertrespass or ejectment, but is llmlted to 
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a recovery ot compensation. Roberts v. Nbrthern Paclflc Railroafl,; 158 U. S. 
1, 11 [15 Sup. et. 756, 39 L. Ed. 873] ; Northern Pacifie Railroad v. Smith, 
171 U. S. 260 [18 Sup. Ot. 794, 43 L. Ed. 157], and cases cited in the opin- 
ion." 

The trial judge held as a matter of law that the refusai of the gov- 
ernment to deliver possession of the engine to the plaintiff after its 
right to possession under the chattel mortgage accrued raised an im- 
plied promise to pay for its use. Section 1059, U. S. Rev. Stat. (U. 
S. Comp. St. 1901, p. 734), which defined the jurisdiction of the Court 
of Claims down to the passage of the Tucker act, so far as relevant 
reads as follows: 

"Sec. 1059. ïhe Court of Claims shall hâve jurisdiction to hear and déter- 
mine the following matters: First. Ail claims founded upon any law of Con- 
gress, or upon any régulation of an executive department, or upon any con- 
tract, expressed or implied, with the government of the United States, and 
ail claims which may be referred to it by either House of Congress." 

It is abundantly established by authority that under this section the 
court had no jurisdiction of claims arising out of tort. In United 
States V. Great Falls Manufacturing Co., 112 U. S. 645, 656, 5 Sup. 
Ct. 306, 311 (28 L. Ed. 846), the Suprême Court, speaking by Mr. 
Justice Miller, said : 

"The making of the improvenients necessarily involves the taking of the 
property ; and if, for the want of formai proceedlngs for its condemnation 
to public use, the claimant was entitled, at the beginning of the work, to 
hâve the agents of the government enjoined from^ prosecuting it until provi- 
sion was made for securing in some way pay nient of the compensation re- 
qulred by the Constitution—- upon whlçh question we express no opinion — 
there is no sound reason why the claimant might not waive that right, and, 
eleeting to regard the action of the government as a taking under its sov- 
ereign right of eminent domain, demand just compensation. Kohi v, United 
States, 91 U. S. 367, 374 [23 L. Ed. 449]. In that view, we are of opinion 
that the United States, having by its agents, proceedlng under the authority 
of an act pf Congress, taken the property of the felàirnànt for public use, 
are under an obligation, Imposed by the Constitution, to make compensation. 
The law will imply a promise to make the required compensation, where prop- 
erty to which the government asserts no title is taken pursuant to an act 
of Congress as private property to be applied for public uses. Such an Im- 
plication belng consistent with the constitutional duty of the government, 
as well as with common justice, the claimant's cause of action is 6nè that 
arises out of implied contraiît, wlthin the meaning of the statute which con- 
ters jurisdiction upon the Cjourt of Claims of actions founded 'upofl any con- 
tract, expressed or implied, with the government of the United States.'" 

Hé distinguished the case from Langford v. United States, 101 U. 
S. 34l,:,25 L. Ed. 1010, on the grbund that^in it the governmei)t 
claimed the land it took as its own. : 

Assuming that the law applicable to the présent situation is the same 
as it was before the passage of the Tucker act, we think the jqdgment 
of the.iCQurt below was .right. The goyernment did notçlaiin any 
title to the engine nor deny the plaintiff's title. It claimed the right 
to continue the use of the engine in the public work. This right it 
had as sovereign and under the seventh section of the réclamation act, 
.subject to the duty of paying for the use and from this duty a promise 
,to payi is to be impljed as in United States v. Great Falls Manufac- 
turing Co.; supra. ; 
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The ajpplicabk' provision; oî the Tuck^r act is this language of the 
fir§t, section:' .. ' '', ' :: ,. .,, 

"First. Ail claims founded upon the Constitution of the United States or 
any law of Congress, except for pensions, or upon any régulation of an ex- 
ecutive 'department, or upon any contract, expressed or implied, with the 
government of thé United . States, or f<)r damages, llquidated or unliquidated, 
in cases not sounding in tort,, in respect of which claims the party would be 
entitled to redress agalnst tfie United States éither in a court of law, equity 
or adûiiralty if the United States were suable. * * *" 

Mr. Justice Brown in Dooley v. United States, 182 U. S. 222, 224, 
21 Sup. Ct. 762, 763 (45 L. Ed. 1074), pointed out the différence be- 
tween this provision and section ^ 1059, saying: 

"The first section evidently' contemplâtes four distinct classes of cases: (1) 
Those foundêd upon the Constitution or any law of Congress, with an ex- 
ception of pension cases ; (2) cases founded upon a régulation of an execu- 
tive department ; (3) cases of contract, expressed or implied, with the gov- 
erninent ; (4) actions for damages, llquidated or unliquidated, in cases not 
souuding in tort. The ' words <'not sounding in tort' are in terms ref érable 
only to the faurth class of cases." 

Mr. Justice White detivered a dissenting opinion, in which Justices 
Gray, Shiras, and McKenna concurred, not involving this question at 
ail. We may assume that, if Justice Brown did not speak for the 
whole court ptl this point', he , did at lëast speak for Çhief Justice 
Fuller aqd Justices Harlan, Brèwér, and Peckham. However, in 
United States v.; Lynah, supra, Mr. Justice Brewer delivered the opin- 
ion of the court, holding that, wlien the government takes property not 
claimed as itsdwn, an inijiilied promise tO pay is raised. He followed 
United States y.; Great Falls Manufacturjng Co., supra, and rea- 
soned as if tde clianged language of the Tucker act made no change in 
the law; saying at 188 Ui^S. 464, 23 Sup. Ct. 355 (47 L. Ed. 539): 

"The rule fl^iifîlble frpm thége cases Is that, when the government appro- 
priâtes prÇp^rty wliicli it dpes iiot clalm as its ôwn, it does so under an im- 
plied contract tfiat It wiU pay the value of the property It sO; appropriâtes. 
It is earnestly contended ; in argjument that the government liàd a right to 
appropriate this property. This may be conceded, but there is a vast différ- 
ence between a proprietary and a governméntal right. When the govern- 
ment owns property, or cla.lnis to own it, it deals with it as owner and by 
vlrtue of its ownership, and, If an offlcer of the government takes posses- 
sion ôf ppoperty under the claini that It belongs to the goyernment (wUen 
in fact it dôés not), that piay well be considered a tprtious act on hls part, 
for there can be no implication of an intent on the part of the government 
to: pay for that vf hich it clalnis to own. Very différent f rom this prppriefcary 
right of the government in respect to property which it owiis Is the govern- 
méntal right to appropriate the property of individuals. Ail private prop^ 
erty is held subject to the necessities of government. Thé right of emlnent 
domain underlle? ail suph rlghts of property. The government may take Per- 
sonal or reai, property whei^eYer its necessities or the exigencies of the oc- 
casion deinand. S6 the contention that the governmeiït had a paramount 
right to appropriate ttils piopbrty may be çoncédèd, but tlie Constitution in 
thë flfth améndment guarantees that when this governméntal right of ap- 
propriation— this asserted paramount right — is exercised it shall he attended 
by compensation." 

Mr. Justité Brown wrote a concurring opinion in which he declined 
to rest the judgment on an implied contract to pay, holding that the 
taking was a trespass in which there could be no waiver of the tort. 
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and that the governmeftt was obligée! to pay under the fifth amend- 
ment whether the clainl sounded in tort or not. Justices Shiras and 
Peckham held that the court had jurisdiction on both grounds. Mr. 
Justice McKenna took no part in the décision. Mr. Justice White 
for himself and Chief Justice Fuller and Justice Harlan dissented on 
grounds that did not involve this question at ail. 

We may at least assume that Justices Fuller and Harlan who con- 
curred in the opinion of the Court in the Dooley Case, supra, agreed 
with Justices Shiras and Peckham, thus making a majority of the 
court that the construction of the Tucker act taken by Mr. Justice 
Brown was right. 

Accordingly we think the judgment below right, whether it rested 
on an implied contract of the government to pay within the opinion 
of Mr. Justice Brewer in the Dooley Case or upon its constitutional 
obligation within the opinion of Mr. Justice Brown. 

It remains only to distinguish two cases much relied upon by the 
government. Bigby v. United States, 188 U. S. 400, 23 Sup. Ct. 468, 
47 L. Ed. 519, was an action for damages for personal injuries sus- 
tained by the plaintiff as the resuit of the négligence of a government 
servant in running an elevator in the post office building at Brooklyn. 
It was a pure action in tort, having absolutely nothing to do with the 
taking of private property. Hooe v. United States, 218 U. S. 322, 31 
Sup. Ct. 85, 54 L. Ed. 1055, involved the taking of property by the 
Secretary of the Interior in direct violation of the act of Congress 
under which he acted. Of course, there could be no prêteuse that 
he was authorized by the United States to do what he did. There 
was no taking by the government and no promise to pay could be 
implied. 

But, as interest cannot be recovered of the government except where 
specially allowed by statute, the court below is directed to strike out 
the amount included for interest, and the judgment so modified is 
affirmed. 

NOYES, Circuit Judge (dissenting). There is a clear distinction 
between a governmental and a proprietary right. When the United 
States in the exercise of their sovereign authority appropriate private 
property, the Constitution gtiarantees compensation and the law im- 
plies a promise to pay, upon which the owner, waiving formai con- 
demnation proceedings, may sue. But when the government uses 
property because it claims a title or interest in it, it asserts a pro- 
prietary right. If this be asserted wrongfully, — if the officers of the 
government take possession of property in which it has no interest 
— a tort is committed, but there can be no implication that the gov- 
ernment promises to pay for a thing which it claims to be entitled to 
without paying. 

Stated in another way : When the government takes property in a 
manner équivalent to informai condemnation proceedings, a récogni- 
tion of the duty to make compensation must be presumed and may 
amount to an implied promise to pay. In such a case there is no diffi- 
cuîty in treating the relations of the sovereign and the property own- 
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er as contractual. But when the government uses property which 
it daims to own or hâve an interest in, it occupies the position of a 
private person asserting- a private right and just as an individual who 
takes property which does not belong to him is liable in trespass or 
trover and not in contract, so whatever liability attaches to the gov- 
ernment officers for a wrongful use is founded in tort. There is noth- 
ing to form the basis of a contract. 

To illustrate: If the officiais had seized this engine because it was 
available and was a necessary instrument for the prosecution of the 
public work, there would hâve been an appropriation by governmen- 
tal authority from which the law would imply a promise to make 
payment — such promise being merely the légal récognition of a con- 
ceded obligation. But if the officiais had used the engine because they 
claimed that the government had a title giving it the right to use it, 
there could be no such implied promise even if in fact it had no title, 
because in such a case the use would be a disclaimer of any accounta- 
bility therefor. There would be no meeting of minds. 

The difficulty with the opinion of the majority, as I view it, is not 
in failing to recognize, but in failing to apply, thèse principles. The 
opinion seems almost to beg the whole question by stating, without 
discussion, that "the government did not claim any title to the engine 
or deny the plaintifï's claim." If the government did not make a 
claim of proprietary right and asserted only its governmental author- 
ity to take and use the engine in the public work, I certainly could not, 
consistently with that which has just been written, dissent. But as 
I read the testimony, the very opposite conclusion to that stated by 
the majority must be drawn from it. It seems to me entirely clear 
that the government officiais used the engine because the contract 
with the defaulting contractors gave the government the right to use 
the machinery upon the works and because they c],aimed that the 
rights of the government thereunder were superior to those of the 
plaintiiï as the holder of a chattel mortgage. Thus the chief engineer, 
to whom the matter was referred, claimed in a letter to the plaintiff 
that, the çngine, having been delivered and used upon the works by 
the contractors I before tljie çhattel mortgage was filed, was s,tibject 
to the provisions, of the contract. So the district engineer as a wit- 
ness stâtedthat he claimed the engine under the contract. There is 
s.ubstantialiy nothing upon, the part of the plaintiff to contradict this 
testimpjiy. . ,' , ' 

The record is, in my opinion, insufficient to détermine whether the, 
co^itr^ct provision authoriziog the government to take possession of 
t}ie,,propertyof; the contractors and continue the work, gave it rights 
with respect to, the engjine in question superior to those of the plain- 
tiff as the hol^i^r of a chattel mortgage thereqn. But upon such a 
record showing the claims made in behalf of the government of its 
rights under the contract, I am whoUy unab.le to comprehend how it 
can^ be, denied that the government asserted à proprietary right or can 
be held Ihàt it acted in its sovereign capacity by proceedings eqiiiva- 
lent ; to those , pf , eminent domain. 

In my opipion the judgmeht should be reversed. . , 
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PRIMEAU V. GBANFIEUD. 
(Circuit Court of Appeals, Second Circuit. January 31, 1911.) 

No. 106. 

1. Equity (§ 6.^*)— Maxims — Clean Hands. 

It is a fundamental principle of equity jurisprudence that a court of 
equity will exercise its povvers only to enforce th.e requirements of con- 
science, and that he tliat conietli into equity must liave clean hands. 

[Ed. Note. — For other cases, see Equity, Cent. Dlg. §§ 185-187; Dec. 
Dig. § 65.* 

He who cornes into equity must corne with clean hands, see note to 
Knapp V. S. Jarvis Adanis Co., 70 O. C. A. .")43.] 

2. Appeal and Error (§ 169*) — Review — Revebsal—Gbounds— Public Pol- 

iCY— Questions Not Raised at Tbial. 

Where, in a suit in equity to enforce an alleged trust and for an ac- 
counting, it appeared to the Court of Appeals that the parties had know- 
ingly engaged In a fraudulent joint enterprise for the sale of fraudu- 
lent mlning stock to the public, and that to decree an accounting would 
requlre an Investigation of continuons fraudulent transactions and an 
ascertainment of the profits derived therefrom, the appellate court would 
reverse a decree for comiplainant and direc-t a disœlssal of the bill on its 
own motion on the ground of public poliey, irrespective of the fact that 
such question vpas not raised by the pleadings nor urged by elther par- 
ty In the trial court. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. §§ 1018- 
1034 ; Dec. Dig. § 169.*] 

3. Equity (§ 65*) — Maxims— Fraudulent Joint Enterprise. 

In a suit to déclare a trust and for an accounting, évidence Iteld to 
requlre a flndlng that eomplainant and défendant were engaged in a 
fraudulent joint enterprise for the .sale of fraudulent niining stock to 
the publie, and that the granting of relief to eomplainant would involve 
an investigation of varions connected fraudulent transactions in further- 
ance of the seheme, requiring a dismlssal of the bill ou the theory that 
eomplainant dld not come into equity with clean hands. 

[Ed. Note. — For other cases, see Equity, Dec. Dig. § 65.*] 

Appeals from the Circuit Court of the United States for the South- 
ern District of New York. 

Suit in equity by Paul A. Primeau against Horace Granfield, con- 
tinued after his death by Olive L. Granfield, his executrix. Decree 
for eomplainant, and both parties appeal. Reversed and remanded, 
with instructions. 

See, also, 184 Fed. 480. 

ïhe plaintlff sued the défendant i charglng, in substance, that he, livlng in 
the East, had remitted from time to tlme to the défendant in Colorado for 
investment in minlng shares and properties, différent sums of money; that 
the remittances were made under circumstances which created a fiduclary 
relationshlp between the parties ; that the défendant decelved the plaintlff 
as to the value of the investments and made false représentations as to the 
priées paid for différent properties and shares ; that the défendant held in 
trust for the plaintlff the moneys which he had remitted less the sums prop- 
erly expended in his behalf, and that he was entltled to foUow such moneys 
into certain miuing properties. 

^ Horace Granfield, the original défendant, died after the rendition of tte decree ap~ 
pealed from and his executrix has entered to défend. In the statement and opinion fol- 
lowlng, however, the parties are designated as it no change had taken place. 

•For other cases see same toplc & S numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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The différent prayers for relief in the blll were an injunction, a dlsclo- 
sure, a foUowlng and eharging of certain properties as constituting trust 
funds, and an accountlng. The prayer for an accouuting was the principal 
prayer and was btoad in its seope asliing, in substance, that the défendant 
be required to account wlth respect to ail the transactions between the par- 
ties. 

The answer of the défendant amounted substantially to a déniai of the al- 
légations of the bill, and the theory of the défense presented upon the trial 
seems to hâve been that the parties stood in the position of vendor and Ven- 
dée ; that there was no flduciary relatlonship between them and no ground 
for the foUowing of funds ; that the défendant at ail times dealt honestly 
wlth the plaintiff, and that there was no basis for an accountlng. 

The Circuit Court found that a flduciary relatlonship was established wlth 
respect to a large number of transactions ; that certain investments should 
be followed as trust funds, and that an accountlng should be had before a 
master. The accounts having been taken, the court decreed that the plain- 
tifC should recover from the défendant the sum of $293,915.09. 

Both parties hâve appealed from the decree, the appeal of the plaintift 
belng conflned to certain alleged errors in the accountlng. 

Upon this appeal the foUowlng contention Is for the first time made in be- 
half of the défendant: 

"The complalnant and deceased défendant were jointly engaged as prin- 
clpals in carrylng out a scheme to defraud innocent investors and the fact 
that one of them niay at times hâve acted in subordination to the other does 
not render him less a principal; neither of them is entitled to an account- 
lng tn a court of equlty in respect to the transactions which were the sub- 
ject-matter of their joint frauduleut enterprise." 

Clarence J. Shearn (Frank I. Tierney and Mark Hyman, of coun- 
sel), for complainant. 

Choate & Larocqtie (Clarence B. Mitchell, William H. Davis, and 
Joseph Larocque, of counsel), for défendant. 

Before LACOMBE, COXE and NOYES, Circuit Judges. 

NOYES, Circuit Judge (after stating the facts as above). [1] It 
is a fundamental principle of equity jurisprudence that a court of 
equity will exercise its extraordinary powers only for the enforce- 
ment of the requirements of conscience, and in enforcing them it de- 
mands conscientiousness in the parties. He that cometh into equity 
must hâve clean hands. He that hath committed iniquity shall not 
hâve equity. He that hath engaged in a fraudulent enterprise cannot 
complain that his associate in f raud has not kept the faith. 

Interwoven with thèse elementary équitable principles are those con- 
sidérations of public policy which require the fostering of common 
honesty. A court of justice does not sit for the promotion of fraud or 
illegality. It is no part of its function to aid any party to a fraudulent 
or illégal scheme in carrying it out; in adjusting its accounts, or in di- 
viding its spoils. It will take the parties to such a scheme as it finds 
them, and as it finds them will leave them without assistance in their 
fraudulent enterprise. Thèse principles are not new. Indeed they 
were old in 1725 when John Everet fîled a bill against his partner for 
an accountlng of dealings with good success at Hounslow Heath, "but 
when it appeared that the trade was taking the purses of those who 
traveled over the heath, the court would not endure the bill." 9 Law 
Quar. Rev. 105, 197. 
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The défendant now contends — as already indicated — that this îs a 
cause which cornes within thèse principles and that the bill should 
be dismissed because the parties were jointly engaged in a fraudulent 
undertaking and the suit is, in effect, one to take an accounting of an- 
illégal conspiracy. 

The reply of the plaintifif to this- contention is, in the first place, 
that we hâve no right to consider it because it is not stated in the 
pleadings and is inconsistent with the theory upon which the défend- 
ant presented his case in the court below. 

While the trial judge considered the question of corrupt conspiracy, 
it would seem that he did so of his own initiative. No such charge 
appears in the answer and it is évident that no such contention -was 
made upon the trial. Granfield was then alive and while his counsel 
were quite willing to urge that Primeau's hands were not clean, they 
were apparently chary of insisting that their own client was in a worse 
condition. But showing that Primeau dealt wrongfully with his cus- 
tomers related to only one phase of the alleged fraudulent enterprise, 
and does not amount to the contention now put forward after the 
death of Granfield. Now there is less reluctance that his réputation 
should be assailed than that his estate should be diminished. His 
représentatives urge that the decree should be set aside because he 
was an active participant in a scheme to defraud. If the question were 
merely one of pleading, we could view with equanimity the existence 
of a decree against Granfield. 

[2] But from the very nature ôf the fundamental principles in- 
volved it is manifest that the question is deeper than one of pleading. 
The court must consider it not because it is a matter of défense to the 
défendant but because it is against public policy to hear the case if the 
charge be established. The court acts for its own protection rather 
than for the protection of the défendant. When fraud or illegality is 
disclosed in a case, public policy requires a court to refuse its aid ir- 
respective of the State of the pleadings and regardless of the fact that 
with fraud and illegality absent the plaintifif might appear entitled to 
relief. McMullen v. Hoflfman, 174 U. S. 639, 19 Sup. Ct. 839, 43 L. 
Ed. 1117; Memphis Keely Inst. v. Leslie E. Keeley Co., 155 Fed. 
964, 84 C. G. A. 112, 16 L. R. A. (N. S.) 921 ; Teoli v. Nardolillo, 23 
R. I. 87, 49 Atl. 489; Drake v. Lauer, 93 App. Div. 86, 86 N. Y. 
Supp. 986. 

1 3] It is our duty then to examine into the charge of fraudulent con- 
spiracy notwithstanding that it is not set up in the pleadings, and if 
we find it established we shall be constrained to shut the door of the 
court against the plaintifï in limine without passing upon the merits 
of his demand for an accounting. 

A fraudulent scheme or conspiracy to defeat the suit must be shown, 
if at ail, by the establishment of three propositions : 

(1) That the parties were engaged in a joint enterprise. 

(2) That the joint enterprise was fraudulent. 

(3) That the fraudulent joint enterprise is directly involved in 
the suit. 

193 F.— 58 
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The proof establishes clearly that Primeau and Granfield were as- 
sociated in the business of selling mining shares. They had common 
interests and acted together. Granfield obtained the stocks in Colora- 
do and sent them to Primeau to be sold in the East. This is shown 
by the testimony of both parties who stated that their interests were 
common and that Granfield was to assist Primeau in selling the stocks 
by writing letters and in other ways. 

Co-operation and common interest are shown by other facts and 
circumstances. Thus Granfield, as agreed, did write letters to assist 
Primeau in marketing shares. Granfield paid for advertising to at- 
tract customers to Primeau. The Hawkeye corporation was organ- 
ized through their concerted action. Primeau informed Granfield of 
the progress of the business and of cases of threatened trouble and 
Granfield repeatedly advised him. So Primeau wrote Granfield that 
he fully appreciated his "work at the other end of the game," and 
Granfield wrote Primeau that he had a "hard job managing things 
at this end of the liné." 

The arrangement between the parties did not, apparently, contem- 
plate a division of the profits which Primeau should obtain f rom the 
sales to his customers. Granfield claimed that he made his profit by 
selling his own shares to Primeau at profitable priées. If this were 
true, still we think the necessary co-operation and concert of action 
between the parties made them associâtes in a common enterprise. 
And if the plaintiflf's contention be correct that Granfield acted as his 
agent and bought thèse mining claims and shares upon commission, 
it is even moreclear that the parties were associated in a joint under- 
taking in which the more shares Primeau could sell and the more 
shares Granfield could assist him in selling, the greater the reward 
: of both. The fact that Granfield as agent of Primeau may hâve been 
acting in a subordinate capacity and may hâve received but small 
profit or even no profit at ail does not make him any less a principal 
if the enterprise were an unlawful one. As said by the New York 
Court of Appeals in Léonard v. Poole, 114 N. Y. 371, 378, 21 N. E. 
707, 709 (4 L. R. A. 728, 11 Am. St. Rep. 667): 

"Wlien persons knowingly promote and partieipate in carrying out a crlm- 
inal scheme they are ail prlncipals, and the fact that one of the parties acts, 
tn some respects, in subordination to the othei's. and is to profit less than 
the others, or not at ail, by the consummatlon of the scheme, does not render 
such person less a principal," 

Reaching, as we must, the conclusion that the parties were engaged 
in a joint enterprise, the next inquiry is whether this joint enterprise 
was a f raudulent one. In determining this, question we must not ex- 
pect to find a formai f raudulent agreement. Parties about to engage 
in fraudulent enterprises are not likely to set down their purposes in 
writing. We must consider the relations of the parties and aU the 
facts and circumstances to ascertain the real nature of the joint en- 
terprise. ;; , , 

Among the facts and circumstances indicating the character of the 
enterprise are thèse: 
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(1) Primeau, with Granfield's assistance and often by means of 
decoy letters written by hini, made false statements and représenta- 
tions to his customers concerning the cost and value of shares sold. 

(2) He also made false représentations that personal stock sold was 
treasury stock. 

(3) Both parties assisted in manipulating the market for stocks by 
fictitious bids, giving of shares to obtain influence, and in other ways. 

(4) They defrauded the Government in connection with the or- 
ganization of the Havvkeye corporation and falsely dated the papers. 

(5) They sold to ignorant persons at unconscionable priées. 

(6) They assisted each other in misleading investigators sent to 
Colorado to examine the mining claims. 

It is unnecessary to examine into the facts in détail. It is sufficient 
to say that the testimony shown upon this record convinces us beyond 
a doubt that thèse parties were engaged in a fraudulent scheme to sell 
worthless mining shares to innocent investors. That the stocks and 
claims which they dealt in were practically worthless is demonstrated 
as a part of the plaintifï's own case. That Granfield well knew their 
worthless character is also most manifest. And we are convinced, 
taking the testimony as a whole, that Primeau too well knew the true 
nature of thèse shares and was more than willing to co-operate with 
Granfield in the fraudulent scheme to dispose of them to ignorant 
people at high priées. 

It must be remembered that thèse men dealt principally through 
correspondence and no one can examine their letters without being 
absolutely convinced of the full knowledge and participation of both 
of them in the fraudulent enterprise. Thus we find in the letters a 
request for a "nice" letter, and a decoy letter sent in reply; admissions 
of false représentations made to customers, false statements known 
to be such by both parties accompanied by the words, "See?" or "So 
you understand it" ; requests for letters with false dates ; statements 
that stocks transferred had been dated back; statements that unless 
something.is donc "our names will be mud"; statements of Granfield 
that "I must square this thing up" and "I will go to Denver as soon 
as I get the money to patch things up for fair," and of Primeau to 
"trust me to put them to sleep in Montréal" ; directions f rom Gran- 
field to Primeau stating that he had written to certain prospective cus- 
tomers and to "Go and get their money" ; accpunts of the "Commit- 
tee" which went out to examine one of the mines, and which Gran- 
field, at Primeau's request, guaranteed "to fill up" and the effect of 
whose fiUing up Primeau believed would be to "kill ofï ail the suckers 
everywhere." 

The contention of the plaintiff that he did not draw out his moneys 
from the enterprise but for many years turned over the proceeds of 
his sales to Granfield for new purchases, is entitled to considération 
as indicating his good faith and his belief in Colorado mining proper- 
ties, We hâve, in considering the case, given due weight to Primeau's 
lack of: éducation, and hâve endeavored to ascertain whether his par- 
ticipation in the enterprise could be attributed to faith in Granfield 
and, belief in the properties. But as already statefj we hâve been com- 
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pelled to the conclusion that He well knew the nature of the share's 
dealt in, and participated most actively in the fraud. We can only 
conclude that he became so enthusiastic over his profits from the 
fraudulent sales that he preferred to adopt the process of "pyramid- 
ing" rather than that of drawing out. 

For thèse reasons we are obliged to hold that the parties were en- 
gaged in a joint fraudulent undertaking and the only question remain- 
ing is whether this suit is brought to enforce any right springing from 
it. The wrongdoing which will defeat a litigant must hâve connec- 
tion with the matter in litigation. Misconduct in outside matters will 
not hâve such effect. A new contract upon a new considération is 
not necessarily unlawful because it relates to property acquired 
through unlawful transactions. The real test in such a case as this is 
whether the plaintifï requires any aid from the fraudulent transac- 
tions to establish his demand. If he does, he cannot recover. If he 
does not, and the cause of action is unconnected with the fraudulent 
undertaking and is founded upon a collatéral considération, lie may 
recover. As said by the Suprême Court of the United States in Arm- 
strong v. American Exchange Bank, 133 U. S. 433, 469, 10 Sup. Ct. 
450, 461 (33 L. Ed. 747) : 

"An obligation wUl be enforced, though Inclirectly conneeted with an il- 
légal transaction, if it Is supported by an independent considération, so that 
the plalntitt does not require the aid of the illégal transaction to make out 
his case." 

Thèse principles are not questioned by the parties. Their différ- 
ences arise in the application of them. Thus, on the one hand, the 
plaintifï contends that in order to establish his rights he doês not rely 
upon, and need not show, any of the transactions alleged to be fraud- 
ulent or unlawful ; that having shown that the money sent by him to 
Granfield belonged to him he is not required to prove how he got it 
in order to entitle him to an accounting. On the other hand, the de- 
fendant contends that the court cannot grant the plaintifï the relief 
prayed for without unraveling and taking account of ail the fraud- 
ulent transactions between the parties and without, in effect, basing 
its decree upon the fraudulent undertaking. 

In our opinion, the question whether the contention of the plaintiff 
or that of the défendant is correct dépends largely upon whether the 
dealings between the parties should be considered as separate and un- 
connected trai^sactions, or as transactions which togëther constituted 
one continudus enterprise. If the only relations between the parties 
were intermittent and Granfield's duty confined to the application of 
each remittance the inquiry might well be whether he did his dut;' m 
each case, and might not involve any question as to how Primeau 
obtained the money which he sent. But, in our opinion, the deal- 
ings between thèse men constituted a continuons undertaking and 
not a séries of separate transactions. It is clear that they regarded 
themselves as continuing and responsible associâtes and that each 
helped the other. Their relations were continuous ; lasted some eight 
years, and embtaced the disposition of hundreds of thousands of 
shares. Primeàu sent Granfield money to purchase stock. Granfield 



BANK OF NEZ PEtîCE V. PINDEL 917 

returned the shares and lent aid in selling the;m. Primeau sent back 
the proceeds to buy new shares, and so on. Granfield got his profit on 
each share and the more shares Primeau could, by false représentations 
or otherwise, sell (and again buy), the more his (Granfield's) profit. 
Primeau made a larger profit on each share, and the more Granfield 
could aid him to dispose of the more money could be sent on to buy 
more shares, and thus continue the process. The sending of the mon- 
ey was only one step in the plan of opérations. We fail to see how 
we could require Granfield to account for the moneys received by him 
without inquiring into the real transactions between the parties, and 
if we did, it would necessarily appear that the moneys sought to be 
accounted for were sent to Granfield in pursuance of the fraudulent 
scheme. The court would not be dealing with a matter outside the 
fraudulent transaction. On the contrary, it would be called upon to 
impress a trust upon moneys sent in furtherance of it. The cause of 
action cannot be said to be unconnected with it. 

Obviously there could be no accounting in this case if Granfield 
had been entitled to share in the profits derived from customers. 
That would involve a direct accounting of the fraudulent enterprise. 
But we think it likewise follows that there could be no accounting if 
Granfield had been entitled only to a fixed and certain commission on 
the shares delivered to Primeau. If thèse men were parties to a 
scheme to defraud by selling worthless securities the court would, in 
our opinion, be taking action based upon the unlawful agreement if 
it were to order Granfield to account for moneys sent to purchase se- 
curities to be wrongfully disposed of ; and it would be taking such 
action just the same whether Granfield's reward in a particular in- 
stance were fixed and certain (but in the long run dépendent upon the 
success of the enterprise) or were a direct share in the profits derived 
from sales. 

For thèse reasons we think that the plaintiflf cannot establish his 
case without the aid of the fraudulent transactions, and that the bill 
should be dismissed. Consequently, the decree of the Circuit (now 
District) Court is reversed and the cause remanded with instructions 
to dismiss the bill. The suit is of such a nature that neither party is 
awarded costs against the other, either in this court or the court 
below. 



BANK OF NEZ PEROE et al. v. PINDEL et ux. 

In re PINDEL. 

(Circuit Court of Appeals, Ninth Circuit. February 13, 1912.) 

No. 1,999. 

1. Bankruptct (§§ 395, 400*) — Exemptions— Power of Court. 

Exempt property does not becoine part of an esta te In bankruptcy, nor 
pass to the trustée, whether the property be separable and segregated 
from other property or not ; but, where process is necessary to segre- 
gate the exempt and nonexempt parts of property, the bankruptcy court 
has jurlsdlction under Bankruptcy Act July 1, 1898, c. 541, § 2, cl. 11, 

*For other eues «ee same topic & i nvmbbr In Dec. & Am. Djgg. 1907 to date, * Rep'r Indexes 
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30 Stat. ,546 (U. S. Comp. St 1901, p.. 3421), to regulate the time and' 
manner In which the exemption shall be set apart. 

tBd. Note.— For othér cases, see Bankruptcy, Cent. Dig. §S 656-658, 
671-675 ; Dec. Dig. §§ 895, 400.*] 

2. Bankbûptct (§ 400*) — Exemptions— Homeste ad— Détermination. 

Undéï Rev. Codes Idaho, §§ 3181-3192, 3196, 3198, 3199, 3201, provid- 
Ing for the sélection of homesteads not exceediug $5,000 In value, where 
bankruptcy proceedlngs were begun before sale of land, including a home- 
stead under exécution, the bankruptcy court acqulred jurlsdictlon to dé- 
termine the time and manner of setting aslde the homestead. 

[Ed. Note.— For other cases, sée Bankruptcy, Cent. Dig. |§ 671-675; 
Dec. Dig. § 400.*] 

3. Bankrtjptcy (§ 400*) — Exemptions— Homestead Sale. 

Under U4\. Codes Idaho, §§ 3181-3192, 3196, 3198, 3199, 3201, provid- 
ing for the sélection of homesteads not exceeding $5,000, in value, where 
a bankrupt's homestead appears to hâve been worth $9,000, it was prop- 
er to require the property to be sold if the exemiptioner was unable or 
declined to pay the $4,000 surplus into the estate. 

[Ed. Note. — ï'or other cases, see Bankruptcy, Cent. Dig. §§ 671-675 ^ 
Dec. Dig. i 400.*] 

4. Bankruptcy (§ 396*) — Exemptions— Stock. 

In bankruptcy two hogs and their pigs were properly set aside as ex- 
empt, wnder Eev. Codes Idaho, § 4480, to the bankrupt's wlfe as a resi- 
d^n,t of the State, though the exemption was erroneously claimed under 
section 4479, which exemijtà certain property to a màrrled woman from 
'èiceciitloii against her husbànd. .. 

' [Ed.' Note.— For other cases, see Bankruptcy, Cent. Dig. §§659^668, 
670; Dec. Dig. § 396.*] 

5. HuéBÀND ÀND WiFE (I 257*)^— Separate Property— Inoeeasb ()f Stock. 

Under Rèv. Codes Idaho, § 4479, which exempts fromi exécution agalnst 
a'hushand(îPiroperty which belonged to the wife when she married, and 
the proft^,;etc„ t}}ereof,,the!increase of llye stock bought w}th the wife's 
separat^l funds dôes not become' community property, undëi section 2680, 
which pi-bVldes thkt certain property Shall be communlty estate. 

[Ed. Note. — For other cases, see Husband and Wife, Cent. Dig. 8§ 904- 
908,' 810 ; Dec. Dig. i 257.*]' ^r ■ 

6. BANKRlil>TIÇY ' (§ 138*)— ÀSSBÏS— Orops. 

Crops net sWn at the time of the adjudication dld not become part 
of bankrupt's estate. ■ 

[Ed. Nbteir— For other cases> see Bankruptcy, Cent. Dig. §| 193-209; 
Dec. Blg..,§ 138.*] 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Northern Division of the District of Idaho, 
in Bankruptcy, , 

In the matter of Frank M.' Pindel, bankrupt. On pétition by Sarah 
E. Pindel, and cross-petition by Norman J. Holgate, trustée, to review 
an ordeir relàting to land cla;im€d as a homestead. Affirrtied. ' ' 

Thls is a pétition for review of the order and judgment of the District 
Court sitting in bank}"uptcy, nj^de and entered in ttiematter of the estate of. 
Fr^nk M..,, ?inde!li, bankrupt, ï?indeU the iinsband of, Saraij ,B. , Pindel, was 
adjudgeid a yqluntary bankrijpt .f^ffl-uary pi4, ,l9lO, and on ,Qç;^6be,r 7, 1910, 
Norman ;^. jaoigate,,was appplnted trustée. : Anapng, other as^ets, pf the bank- 
rupt was .^''céjcjtp.^n",tract of land, upon which' the home of tiie.îijjsband and 
wife was-.sïtu^ted, described as follows; ,; 

•For other çae»BS,s«fl jarae topio, & S numbee in Dec. & Am, Digs. 1907 to date, & Rep'r Indexas . 
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"Lots numbered 1, 2, 3, and 4 of section 34, and lots numbered 29. 30, 31. 
and 32 of section 27, in townsblp 34 nortb of range 1, west of tlie Boise Me- 
rldian, Nez Pei-ee eounty, Idalio, eontaining 160 acres, more or less." 

This land was iucluded in bis inventory and appraisenient of tbe banlc- 
rupt's estate by the trustée, who reported tbat it was cbiinied as a homestead 
by Mrs. Pindel, but was of the probable value of .$9,000, and tbat a home- 
stead of the value of $5,000 only could not be segregated and set apart witb- 
out material injury to the tract. ïhereupon the référée appolnted three ap- 
pralsers to appraise the real and Personal property of the estate. ïwo of 
tlie appraisers made return (the third refu.sing to join wath them) fixiiig the 
value of the land at .|9,000. 

Long prior to the instit\itlon of the proceedings in bankruptcy and the ad- 
judication thereln, namely, on February 15, 190^9, the Bank of Nez Perce re- 
covered judgmeut in the state court of Idabo against Pindel and wife for the 
sum of $5,382.28, under which an exécution was issued and levled upon the 
land in question. Prior, however, to the entry of this judgmeut, the wife de- 
clared a homestead for herself and husband upon the preniises. estimating 
that the value tbereof did not exeeed .$5,000, and claiming the same as ex- 
empt from exécution. The B'ank of Nez Perce, contesting the rigbt of Mrs. 
Pindel to elaim the whole of said tract as exempt, filed lu the district court 
of the Second judicial district for the state of Idaho, In and for Nez l'erce 
eounty, a pétition alleging that the premises vvere worth more than the law- 
ful amount of a homestead exemption, aud prayed tbe appolntment of ap- 
praisers to report the value, aud also whether the same could be dlvided 
without injury to the estate. The appraisers reported on IJecember .30, 1909. 
appraising lots 29, 30, 31, and 32, section 27, and lots 3 and 4. section 34, at 
$5,000, and setting aside the same as the homestead of Mrs. Pindel and hus- 
band, but failed to report as to whether the land could be dlvided without 
material injury. Another report was made .Tanuary 17, 1910, which witl] 
the erasures shows merely the description of tbe land and the value of lots 
1 and 2 at $1,500. with no détermination relative to the divisibility of the 
land. Without the erasures in this report, it would show the land except 
lots 1 and 2 appraised at $5,000, lots 1 and 2 at $1,500, aggregatiug $6,500, 
and a détermination that lots 1 and 2 could be set off without material in- 
jury to the property. Why the erasures were made does not appear by the 
record. Objections were flled to thèse reports. While the same were pend- 
ing, and before the state court had flnally deterniined the matter of such home- 
stead exemption, the bankruptcy proceedings were instltuted, and Pindel was 
adjudged a bankrupt. About December 17, 1910, Pindel obtained leave to 
file an amended schedule B-2, by which was Included additional per.sonal 
property, consistlng, among other things, of stock, horses, mules, cattle, and 
hogs, and at the same time filed an amendment to schedule B-5 claiming ail 
of such additional property as exempted under section 4479 Revised Codes 
of Idaho, which exemption is in favor of the wife. Later, about January 5, 
1911, Mrs. Pindel. alleging that she had duly made her déclaration of home- 
stead claiming ail of said land flierefor and as exempt, and that it had beeu 
duly appraised at $5.000, petltioned the District Court to stay the proceed- 
ing before the référée, and to bave the matters in dispute heard and deterni- 
ined by the court. The court, after hearing the matters and things presented 
for its considération, fouud: 

(1) That the hogs referred to in the pétitions were exempt. 

(2) That the crops i-eferred to in the evldeuce and argument of couusel 
did not become a part of the estate. 

(3) That certain horses and cattle referred to and described in the plead- 
iugs are the separate pro])erty of Mrs. I^iudel. 

(4) That the 160-acre tract of land is of tbe value of .$9.000. "That tlw 
same is the homestead of the bankrupt and bis wife, Sarah E. Pindel, the 
latter; of whoni filed a déclaration of homestead thereon prior to the com- 
mencement of thèse proceedings. That the value thereof has never beeu ad- 
judicated or determlned by the probate court of Nez Perce eounty, Idaho, or 
by any other tribunal. That tbe lands embraced In said homestead cannot be 
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segregated or dlvided wltàout material injury, and that therefore it la for 
the best interests of ail concerned that the same be held as a single tract." 

Thereupon the court made decree as follovvs : 

"It is therefore ordered that, if, within 30 days from the date hereof, the 
bankrupt shall pay or cause to be paid to the trustée In bankruptcy herein, 
for the beneflt of the ereditors of the estate, the sum of $4,000, said entire 
tract be set apart as the homestead of the bankrupt, and that the same be 
free and exempt from ail further claims of the trustée in bankruptcy. If 
the bankrupt fails to make the payment of said amount within the tinie 
specifled, the trustée is authorized to take the necessary steps, and to sell, 
in the manner provided by law, and under the direction of the référée in 
bankruptcy, the entire tract, for not less, however, than the sum of $5,000, 
and that, out of the proceeds of such sale, the trustée pay over to the bank- 
rupt and to his wife, Sarah E. Pindel, the sum of $5,000 and account for the 
balance, if any, of such proceeds as a part of the assets of the estate, to be 
distributed in due course of administration." 

Revision of the order and decree thus rendered is sought by pétition of 
Mrs. Pindel and cross-petitions of the Nez Perce Bank and the trustée. 

Finis Bentley and Eugène O'Neill, for cross-petitioners. 
_J. S. McDonald, Miles S. Johnson, Nisbet & Besly, and C. H. 
Lingenfelter, for cross-respondents. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 

WOLVERTON, District Judge (after stating the facts as above). 
[1] Objection cornes, on the one hand, by the wife of the bankrupt, 
that the District Court was wholly without jurisdiction to détermine 
her rights or those of the bankrupt to the homestead, and that that 
was a matter resting entirely with the state court. On the other hand, 
it is asserted that the District Court erred in directing that the ex- 
emptioner pay the sum of $4,000 into the estate, otherwise that the 
homestead be sold for a sum not less than $5,000, and when sold that 
the said sum of $5,000 be paid to Mrs. Pindel, and the surplus, if 
any, to the trustée, and it is urged that, the homestead claimed be- 
ing of greater value than $5,000 and being indivisible without ma- 
terial injury, it should be sold for the best price obtainable, so that 
the estate might hâve the benefit of the utmost surplus value it would 
bring in the market. 

It is settled law that exempt property, under the policy and pur- 
pose of the bankruptcy act, does not pass to the trustée of the bank- 
rupt, nor does it become, or is it to be considered, a part of the bank- 
rupt's estate for administration or distribution among the ereditors 
thereof. Lockwood v. Exchange Bank, 190 U. S. 294, 23 Sup. Ct. 
751, 47 L. Ed. 1061. This is said of the title to property generally 
exempted by state laws, atid it must hold true whether the property 
is in specie — that is, separable and segregated from other property 
of the estate — or commingled and undividedi or indivisible from such 
other property. There must not be confusion, however, between the 
title and the présent right to possession, and the manner of its treat- 
ment while the précise property is being ascertained and determined 
to which the bankrupt is entitled as exempt. Perhaps in ail cases 
where the exact specie or particular lot or parcel of property legally 
exempt is segregated and wholly distinct from the gênerai mass of 
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the property the bankrupt not only has the title, but is entitled to 
iTiaintain the présent possession and to enjoy it continuously as his 
own, for it is made the duty of the trustée to "set apart the bank- 
rupt's exemptions and report the items and estimated value thereof 
to the court as soon as practicable." Clause 11, § 47, Bk. Act. Where, 
however, the exempt property is not segregated or capable of being 
readily set apart from other property, and it might be said is indivis- 
ible except through some appropriate process of the court, the bank- 
rupt cannot come into his exemption until the essential séparation 
and setting apart for that purpose hâve taken place. The trustée is 
vested with the title to the bankrupt's property as of the date he vvas 
adjudged a bankrupt, "except in so far as it is to property which is 
exempt." Section 70, Bankruptcy Act. And the bankruptcy courts 
are invested with jurisdiction — such jurisdiction in law and in equity 
as will enable them to exercise original jurisdiction in bankruptcy 
proceedings, and among other things to "détermine ail claims of bank- 
rupts to their exemptions." Clause 11, § 2, Bk. Act. It results from 
this jurisdiction and authority conferred upon the bankruptcy courts 
that, where exempt property is not readily divisible from the mass of 
the estate without the necessary inquiry to détermine the fact of ség- 
régation and the spécifie property which is really exempt, the court 
has authority over the property for the time being at least, whereso- 
ever the very title may rest, and it possesses the power to regulate 
the time and manner in which the exemption shall be claimed and 
set apart to the ultimate use and benefit of the bankrupt. Thèse prop- 
ositions are well supported by authority. In re Friedrich, 100 Fed. 
284, 40 C. C. A. 378; In re Oderkirk (D. C.) 103 Fed. 779; In re 
Maver, 108 Fed. 599, 47 C. C. A. 512; In re Kane, 127 Fed. 552, 62 
C. C. A. 616; Lipman v. Stein, 134 Fed. 235, 67 C. C. A. 17. 
As was said in the Kane Case: 

"Courts of bankruiitcy are not controlled as to the time or the manner In 
which claims for exemptions may be preferred in banlvruptcy. The exemp- 
tions provided by the law of the state are allowed by the bankruptcy act, 
but the manner of claimlng such exemptions, and of setting apart and award 
iiig them. is regulated by the bankruptcy act." 

[2] Now, to recur to the conditions attending the présent contro- 
versy : The statutes of Idaho provide that a homestead may be claimed 
not exceeding $5,000 in value. In order to sélect the homestead, the 
husband or liead of a family must exécute and acknowledge, in the 
same maimer as a conveyance of real property is acknowledged, the 
déclaration of homestead, and file the same for record. It is then 
provided what the déclaration shall contain, how verified, etc., and 
it is declared that, from' and after the time the déclaration is filed of 
record, the premises therein described constitute the homestead. Sec- 
tions 3196, 3198, 3199, and 3201, Revised Codes of Idaho. It is fur- 
ther provided that, when an exécution for the enforcement of a judg- 
ment is levied upon the homestead, the judgment créditer may apply 
to the probate judge of the county in which the homestead is situated 
for the appointment of persons to appraise the value thereof. The 
form of pétition, vérification, etc., is prescribed, and it is provided 
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that a copy of the pétition shall be served upon tlie claimant at least 
two days beforethe hearing; .further, that at the hearing the judjge 
may, upon proof of service of the copy of the pétition and notice, 
and of the facts stated in the petitiqn, appoint three disinterested rési- 
dents of the county to appraise the value of the homestead. The ap- 
praisers are required to view the premises and appraise the value 
thereof, and, if the; appraised value exceeds the homestead exemption, 
they must determipe whether the land claimed can be divided vvith- 
out material injury. Within 10 days after their appointment, the 
appraisers are required to make report showing the appraised value 
and their determiriation upon the matter of a division of the land 
claimed. If from the report it appears to the judge that the land 
claimed can be divided without material injury, he must, by an or- 
dler, direct the appraisers to set off to the claimant so much of the 
land, including; the résidence, as will amount in value to the home- 
stead exemption, and the exécution may be enforced against the re- 
raainder of the land. If, from the report, it appears that the land 
claimed exceeds in value the amount of the homestead exemption, 
and that it cannot be divided, the court is required to make an order 
directing its sale under the exécution. At such sale no bid must be 
received unless it exceeds the amount of the homestead exemption- 
If the sale is made, the proceeds thereof to the amount of the home- 
stead exemption must be paid to the claimant, and the balance ap- 
piied to the satisfaction of the exécution. Sections 3181, 3182, 3183, 
3184, 3185, 3186, 3187, 3188, 3189, 3190, 3191, and 3192. 

Now, it appears in this case that, before the appraisers in the state 
court had made a satisfactory réport touching the indivisibility of 
the land or as to its value, and before the coUrt had directed a sale 
of the homstead, the bankruptcy proceedings were begun and the ad- 
judication in bankruptcy was had. By such proceedings the bank- 
ruptcy court acquired jurisdiçtion in the premises. It became and 
was its duty thereafter to détermine the time and manner of setting 
aside the homestead to Mrs. Pindel, the claimant, and the matter was 
so adjusted, with the resuit aboyé stated. 

[3] It seems to be in conforrriity even with the Idaho statutes that, 
if the land is woxth'more than the value of a homestead, to wit, $5,000, 
iti.shouid bie detefmined what its value is. This the court did; but, 
prior to directing the sale, it extended to the exemptioner the right 
to retain the homestead by paying to the trustée the ; amount that it 
was worth over ând above the $5,000 exemption. This; judgment of 
tljfiMCOurt is assigned as error. We are of the opinion,' however, that 
itiis the poHcy of the bankruptcy aCt that the exemptioner should bave 
the exemption iin specie when it can be set aside tohim.i In re Mann- 
ing (D. G.) 123 Fed. 180. That was what the court endeavored to 
do in the présent case. The procédure by which the value of the 
property >vas aiscertained seenis.to hâve been regular,: and there is 
scarcely a question made but- that the homestead claimed was worth 
approxim^tely $9,000. We are alsô of the opinion that, by reason of 
the cou"t's authority toUching the manner of setting aside the home- 
stead, it was çmpowered to : require the pfoperty to be sold in the 
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event that the exemptioner was unable or declined to pay the $4,000 
surplus into the estate. On this phase of the controversy, therefore, 
we hold that there was no error. 

[4] The hogs referred to in the court's order consist of two shoats, 
and the offspring or pigs of one of them, eight in number. Mrs. 
Pindel claimed them, or rather the bankrupt for her, as being her in- 
dividual property under section 4479 of the Idaho Code. Mrs. Pin- 
del acquired the shoats from one Anderson, who procured some 
straw from her and gave in exchange therefor the two shoats. The 
straw was the product of 50 acres of a grain crop which was set 
aside to Mrs. Pindel by the court as exempt under an attachment and 
exécution sale against the husband ; the crop being produced on 
leased land. The eight pigs were born in May, 1910, some months 
after the husband was adjudged a bankrupt. We think, with the 
District Court, that thèse hogs were exempt under the Idaho statute, 
section 4480, wherein are exempted to an actual résident of the state 
two hogs with their sucking pigs. Although the claim for- exemption 
was made under section 4479, which exempts certain property to a 
married woman from exécution against her husband, this is a mère 
matter of mistake of the claimant, which ought not to preclude him 
of the proper exemption. 

[5] The horses, mules, and cattle referred to in the decree of the 
court appear from the testimony and the record to be the separate 
property of the wife. They were so claimed by the bankrupt hus- 
band by his amended schedule B-5. Mrs. Pindel's testimony is ail 
that is to be found in the record upon the subject. She testifies, in 
efïect, that she bought certain stock with money derived from an 
estate that was left to her by her father and mother, and money the 
proceeds of sales of her own personal property. The money and 
property first acquired by her was acquired some 20 years ago; but 
it appears quite clearly that it was kept separate from her husband's 
property, and that its identity has never been lost by any commingling 
therewith. 

Now, it is claimed that under section 2680 of the Idaho Revised 
Codes, which reads as follows : 

"Ail other property acquired after marriage by either husband or wlfe, 
Including the reiits aud profits of the separate property of the husband and 
wlfe, is eommunlty property," 

— the increase of the stock first purchased by Mrs. Pindel with her 
separate property became community property, and therefore was 
not exempt from exécution and sale, and hence under the bankruptcy 
act is not exempt from administration by the trustée. This view 
overlooks section 4479, which reads: 

"AU real and personal estate belonslng to any married wonian at the time 
of her marriage, or to which she subsequently becomes entltled in her own 
right, and ail the rents, issues aud profits thereof, aud ail compensation due 
iir owlng for her personal services, is exempt from exécution against her 
husband." 

The Suprême Court of the state of Idaho has had the identical 
-question under considération in the case of Thorn v. Anderson, 7 



924 193 FEDERAL BEPORTEB 

Idaho, 421, 63 Pac. 592, and it was there held that such property 
is ex€inpt from exécution. We are bound by that authority, and 
we think it is applicable hère, so the court did net err in setting aside 
the stock comprised in the bankrupt's amended schedule B-5 as ex- 
empt from exécution against him. 

[6] As to the crops referred to in the court's second finding, the 
contention that they should be included with the property of the 
bankrupt's estate is well answered by the court in the finding itself. 
They were not sown at the time of the adjudication in bankruptcy, 
and were not, and did not therefore become, a part of the estate, 
and the trustée acquired no interest therein. 

It is further specified as error that the court did not find that the 
acts of the bankrupt precluded him from a discharge. We do not 
understand that the question of a discharge of the bankrupt was be- 
fore the court for considération at ail, or in any way. 

Thèse considérations lead to an affirmation of the order and decree 
sought to be revised, and such will be the order of the court, with 
costs in favor of the respondent and cross-petitioner Norman J. Hol- 
gate as trustée of the estate of Frank M. Pindel, and against the pe- 
titioners and cross-respondents Frank M. Pindel and Sarah E. Pin- 
del, his wife. 



FIDELITY LUMBER CO. v. GREAT NORTHERN RT. CO.t 

(Circuit Court of Appeals, Nlnth Circuit February 13, 1912.) 

No. 2,021. 

1. COMMEBCE (§ 88*) — INTEKSTATE COMMERCE COMMISSION— POWERS — OBDERS. 

The Interstate Commerce Commission bas power to détermine tlie rea- 
soiiableness of rates and may award réparation, and In both respeets,^ 
where the réparation arises from a re-establlshment of rates, its conclu- 
sions, being administrative, are final and concluslve unless the commis- 
sion bas, in some partlcular materlal to tbe eontroversy, exceeded its 
preScrlbed functions. 

[Ed. Note. — For other cases, see Commerce, Cent. Dlg. §§ 139, 141 ; Dec. 
Dig. § 88.*] 

2. Commerce (§ 88*) — Interstate Commerce Commission— Railroad Rates- 

Séparation. 

Where the Interstate Commerce Commission, In readjusting frelght 
rates, awarded réparation In certain cases Involvlng rates on the Pacifie 
Coast, but omitted to award réparation in another case for the reason 
that It Involved an initial adjustment of terrltory or a very materlal 
readjustment of terrltory from points within which it was deemed prop- 
er that differentlals should be allowed on shipments eastward over the 
coast rates, such readjustment of terrltory constituted a sufficlent reason 
for the Commlsslon's action, whlch was therefore concluslve. 

[Ed. Note. — For other cases, see Commerce, Cent. Dlg. §§ 139, 141 ; Dec. 
Dlg. § 88.*] 

8. Carriers (§ 32*) — Rates— Interstate Commerce — ^Discrimination. 

Where an order of the Interstate Commerce Commission, readjusting 
terrltory and provlding fOr additlonal differentlals, mërely awarded that 
Pacific Coast rates with thelr differentlals as flxed by the Commission 
continue until the new schedule from the partlcular zones should be- 

•7or oUier cases ge« gama toplc & i humbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
t Relieariug denied Marcb 21, 1912. 
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come operative, and that the zone shippers were not entitled to the ad- 
ditlonal réparation on account of shlpments made p^e^■ious to the order 
establishing the uew differentials, gueh order, in so far as it deiiied rép- 
aration, did not constitute real discrimination. 

[Ed. Note. — For other cases, see Carriers, Cent. Dlg. §§ 83-85; Dec. 
Dig. § 32.* 

What constitutes an nnlawful pi-eference or discrimination t),v- a car- 
rier under interstnte commerce régulations, see note to Gamljle-Kobinsoii 
C. Co. V. ailea,?o & N. W. Ry. Co., 94 C. C. A. 230.] 

In Error to the Circuit Court of the United States for the North- 
ern Division of the Western District of Washington. 

Action by the Great Northern Railway Company against the Ki- 
delity Lumber Company. Judgment for plaintifï, and défendant 
brings error. Affirmed. 

H. M. Stephens, for plaintiff in error. 

F. V. Brown, F. G. Dorety, and James B. Kerr, for défendant in 
error. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 

WOLVERTON, District Judge. Prior to October 31, 1907, the 
Great Northern Railway Company, défendant in error, together with 
other carriers, published certain tariffs prescribing rates for the 
transportation of lumber, shingles, and other forest products, from 
points within to points without the states of Washington and Idaho, 
which were an increase above the lawful rates in force October 31, 
1907; the said new tariff to become eiïective November 1, 1907. 
Prior to that time, a suit was instituted by the Pacific Coast Lumber 
Manufacturers' Association and others against the Great Northern 
Railway Company and others, in the Circuit Court for the Western 
District of Washington, to enjoin the enforcement of said new tarifï 
until its reasonableness could be determined by the Interstate Com- 
merce Commission. The injunction was issued, but as a condition 
thereof the court required the complainants to exécute an undertaking 
to the carrier companies agreeing to pay them upon shipments of 
lumber made in the meanwhile the différence, if any there might be, 
between the old tarifï rate and such as might eventually be found to 
be reasonable by the Inter.state Commerce Commission ; it being the 
idea that shippers would pay the old rate as shipments were made. 
Plaintifï in error, the défendant in the Circuit Court, was allowed to 
intervene in that suit, and executed the undertaking required of the 
original complainants. Later, namely, about June 2, 1908, the In- 
terstate Commerce Commission determined the controversy and es- 
tablished tariff rates in some respects substantially différent from 
both the old rates and the proposed new rates. In the intérim the 
défendant in error transported, at the instance of the plaintifï in 
error, certain lumber, the charges for which exceeded the old tarifï 
by the sum of $2,805.65, and the présent action is for the recovery of 
that sum under the conditions of plaintifï's undertaking given in the 

•For other cases see same toplc & § numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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injunction suit. This lumber was transportée! from points within the 
Spokane group or zone to points east o£ the Pembina line. 

To understand fully the conditions attending the controversy, it is 
necessary to note the action taken in several cases which were con- 
sidered together by the Interstate Commerce Commission. Thèse are 
cases known and designated as No. 1,327, Oregon & Washington 
Lumber Manufacturers' Association et al. v. U. P. R. R. Co. et al. 
(14 Interst. Com. R. 1); No. 1,329, Pacific Coast Lumber Manu- 
facturers' Association et al. v. N. P. Ry. Co. et al. ; No. 1,335, South- 
west Washington Lumber Manufacturers' Association et al. v. N. P. 
Ry. Co. et al. (14 Interst. Com. R. 23); No. 1,348, Potlatch Lumber 
Company et al. v. N. P. Ry. Co. et al. (14 Interst. Corp. R. 41). In 
cases numbered 1,327, 1,329, and 1,335, the Commission found that 
the rates on lumber and other forest products which were in effect 
immediately prior to November 1, 1907, from points in Oregon, Wash- 
ington, Idaho, ' Montana, and British Columbia to ail points on and 
west of a line drawn from Pembina, N. D., southward through several 
points mentioned to Port Arthur, Tex., which we designate as the 
Pembina line, observing the differentials prescribed by the Commis- 
sion in case No. 1,348, were and are just and reasonable; that the 
rates from feaid points in Oregon, Washington, Idaho, Montana, and 
British Columbia to points east of the Pembina line, which were in 
efïect on October 31, 1907, might be reasonably somewhat increased; 
but that such rates should not exceed the rates in effect immediately 
prior to November 1, 1907, by more than 5 cents per 100 pounds, and 
must be in conformity with the differentials prescribed by the Com- 
mission in case No. 1,348. It was further found that the complainants 
in the first three cases, namely, 1,327, 1,329, and 1,335, were entitled 
to réparation where charges were collected in excess of the rates be- 
tween the same points which were in effect immediately prior to No- 
vember 1, 1907, as follows: 

"In Instances In which the rates herein prescribed are not lower than the 
rates which were in effect betwen the same points immediately prior to No- 
vember 1, 1907, such réparation should be measured by the différence be- 
tween the rates actually pald and those herein prescribed ; and that in in- 
stances In which the rates herein prescribed are lower than the rates which 
were in effect between the same points immediately prior to November 1, 
1907, such réparation should be measured by the différence between the rates 
actually pald and those which were In effect between the same points im- 
mediately prior to November 1, 1907." 14 Interst Oom. K. 20. 

The tariffs regulated by thèse cases are known as the "Pacific Coast 
Rates." The order and judgment of the Commission was made effec- 
tive as of November 1, 1907, the date the several railroads designedi 
that their proposed tariff of rates on lumber and forest products should 
become effective. Under the tariff so adjusted, the plaintiff in error 
was entitled tp charge 5 cents per 100 pounds in addition to the rates 
prevailing on October 31, 1907. The additional charge at this rate 
makes up the aggregate of $2,805.65 sued for. 

In case No. 1,348, known as the "Potlatch Lumber Case," to which 
the plaintiff in error was a party plaintiff also, the complainants made 
no question as to the reasonableness of rates from Pacific Coast points, 
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but did challenge the reasonableness and justice oî the rates upou 
forest products from shipping points within the Inland Empire or 
the Spokane district, and claimed that they should hâve a greater dif- 
ferential under such Coast points than formerly obtained. The Com- 
mission says, among many subjects of considération, that: 

"The reports and orders" in cases Nos. 1,327, 1,329, and 1.335, "declded eon- 
currently herewitli, uecessarily control the disposition of this case." 

The Commission further states that, after having decided the three 
cases named, the only matter left for considération is the question of 
what differential, if any, Spokane should hâve under the rates from 
the Pacific Coast. The Commission then goes on to establish three 
fgroups or zones of territory as a basis for settling proper diflferentials ; 
the area and limitations of the groups or zones being suggested by 
the carriers' new tariff schedules. The Spokane group is changed 
from what it was under the tariffs in force prior to November 1, 1907, 
in that it covers a more extended territory and embraces points for- 
merly taking a lower rate than Spokane. The differentials under the 
Coast rates applying from this group to the various points of des- 
tination were also changed. Thus it was the Commission, acting with 
référence to the proposed new tariffs, rearranged the groups or zones 
and established rates with differentials accordingly. It was iînally 
adijudged that rates from the Spokane Rates Group to points east of 
the Pembina line should be less than the Coast rates by a differential 
of not less than 3 cents per 100 pounds. There was no prayer for 
réparation attending the pétition for establishment of rates in this 
case, and none was ordered. Subsequently pétition was filed for re- 
hearing in the cause, and for leave to file a supplemental pétition, with 
prayer for réparation. After due considération, it was determined 
that it was not and is not intended that réparation should be paid 
only to shippers actually parties to said cases (Nos. 1,327, 1,329, and 
1,335), but it was and is intended that réparation shall be paid without 
discrimination to ail shippers from points of origin covered by said 
cases, and the Commission further set forth its interprétation of its 
former order as follows: 

"No réparation was prayed for In said case 1,348. Complaint in said case 
1,348 did not bring in issue advanced rates of carriers, but it was a prayer 
for the establishment of new and hlgher differentials from Spokane territory 
under the Coast rates. It was and is the intention of the Conmiisslou that 
shippers from the Spokane territory shall hâve réparation under said cases 
1,327, 1,329, and 1,335 as well as from any other territory covered thereby ; but 
It was not and Is not the Intention of the Commission to award additional 
réparation because of the new differentials fixed in said case 1,348." 

Réparation was therefore not awarded in case No. 1,348. On the 
same day the Commission entered an order in ail the cases further 
interpreting the order in case No. 1,348, as follows: 

"In case No. 1,348 we dealt with a pétition for the establishment of new 
relationships betweeu rates from certain points of origin, and established such 
relationshlps to be effective thereafter and not retroactlvely." 

The plaintiff in error complains that réparation was not granted in 
case No. 1,348, as it was in the other cases, which would hâve resulted 
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in giving to the shippers from the Spokane group to points east of the 
Pembina line an additional réparation of 3 cents per 100 pounds ; so 
that in the end, as applied to the présent case, the défendant in er- 
ror should be entitled to recovèr but 2 cents per 100 pounds of lum- 
ber freight carried instead of 5 cents — in other words, recovery by 
défendant in error should be for two-fifths only of what is asked. 
The décision of the Circuit Court was favorable to the défendant in 
error; hence this writ to détermine the correctness of that décision. 
[1] It has been determined that the Interstate Commerce Commis- 
sion has power to détermine the reasonableness of rates, and likewise 
it is authorized to award réparation, and in both respects, where the 
réparation arises from a re-establishment of rates, its conclusions, be- 
ing administrative, are final and conclusive, unless the Commission 
has in some particular material to the controversy exceedéd its pre- 
scribed functions. Texas & Pac. Ry. v. Abilene Cottorl Oil Co., 204 
U. S. 426, n Sup. Ct. 350, 51 B. Ed. 553, 9 Ann. Cas. 1075; Balti- 
more & Ohio R. R. V. Pitcairn Coal Co., 215 U. S. 481, 30 Sup. Ct. 
164, 54 L. Ed. 292., In the Abilene Case it was said: 

"Although au established schedulë pf rates may hâve been altered by a 
<!arrier voluntarily or as the resSult of the enforcement of an order of the 
(îommission to deslst fi'om vlolatlng the law, rendered In' accordance wlth 
the provisions of the statute, it may not be doubted that the power of the 
Commission would uevertheless extend to hearing légal complalnts of and 
awarding réparation to indivlduals for wrongs unlawfully suffered from the 
application of the unreasonable schediile during the period when such sched- 
nle was in force." 

[2] Now, the Commission in its wisdom aw^arded réparation in cas- 
es numbered 1,327, 1,329, and 1,335, by the difiference between the 
proposed new rates and the rates established by the Commission 
where those so established were not less than such as obtained prior 
to November 1, 1907, because it was thought that the proposed rates 
were unreasonable. The schedulë of rates thus established by the 
Commission was allowed to become effective as of November 1, 1907, 
so that réparation was ordered upon carriage of lumber in the mean- 
while ; that is, between the date at which the rate was made effective 
and the date upon which the order was made and entered, to wit, 
July 2, 1908. In case No. 1,348 the schedulë of rates fixed by the 
Commission became effective by its order at the. date on which the 
order was made, and not previously thereto. This schedulë related 
to particular zones, the Spokane zone being one of them, and new 
relationships were established by a rearrangement of the territorial 
limits of thèse zones. Now, while it was deemed app^■opriate to 
award réparation in the first three cases involving the Coast rates, it 
was evidently thought to be inappropriate to award any réparation in 
case No. 1,348, for the reason, no doubt, that this was an initial 
adjustment of territory, or at least a very material readjustment of 
territory, both new and old, from points within which it was deemed 
proper that différentials should be allowed upon shipments eastward 
over the Coast rates. This affords a good and sufficient reasoii for 
the Commission's action in the premises. The arrangement as to 
territory being new> and, the shippers being, already entitled to such 
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réparation as was granted under cases Nos. 1,327, 1,329, and 1,335, 
the additional réparation sought was denied. As was said by the 
Commission, it was not its intention "to award additional réparation 
because of the new differentials fixed in said case 1,348." 

[3] It is argued, however, that such an adjustment opérâtes as 
a discrimination between shippers, the very thing that is prohibited 
by the act, and hence that the Commission acted beyond its authority. 
But there is no real discrimination when the time of taking effect of 
the respective schedules of rates as fixed by the Commission is con- 
sidered in connection with the carving out of new and additional ter- 
ritory as a basis upon which to predicate additional differentials. It 
was simply an award that the Coast rates, with their differentials as 
fixed by the Commission, should continue until the time when the new 
schedule from the particular zones should become operative, and that 
the zone shippers were not entitled to the additional réparation on ac- 
count of shipments made previous to the order establishing the new 
differentials. 

Thèse considérations lead to an affirmance of the judgment of the 
court below, and it is so ordered. 



LONG SYRUP lîEFINING CO. v. CORN PRODTTCÏS REFINING CO. 

(Circuit Court of Appetils, Nlnth Circuit. February 5, 1012.) 

No. 2,009. 

1. SaI.es (§ 1*)^ES.SENTIALS OF CONTRACT — MUTUAMTT. 

A contract obllgatlng one of the parties to sell to the othei" In case 
the latter chose to buy was volet for want of mutuality. 

[Ed. Note. — For other cases, see Sales, Cent. Dlg. §§ 1, 3-5 ; Dec. Dig. 
? 1.*] 
■ . Sales (§ 78*) — Contbact— Construction — Price. 

A clreular letter was sent out by a reflning company to a customer of- 
fering to pay a rebate on ail glucose bought during a certain perlod on 
condition that the customer bought excluslvely from the reflning Com- 
pany ail such glucose required. The customer wrote back, accepting 
thls offer on condition that the priées of competitors would be met. 
The reflning company replied that it would make no condition as to 
compétitive priées, and that the proposition was purely a voluntary act 
on the part of the buyer. Held, that the reflning company 's offer did not 
Imply a condition that the glucose would be sold at a reasonable price. 

[Ed. Note, — For other cases, see Sales, Cent. Dig. § 200; Dec. Dig. § 
78.*] 

In Error to the Circuit Court of the United States for the Northern 
District of California. 

Action by the Corn Products Refining Company against the Long 
Syrup Refining Company. Judgment for plaihtiff, and défendant 
brings error. Affirmed. 

The défendant in error was plaintifC in the court below, where it brought 
the action to recover of the plalntiff in error a balance of $2,059, alleged 
to be due it for certain glucose sold and delivered to the défendant by 
the plaintlffi during the months of January and March, 1908. 

*For other «asea see sam« toplc & } numbbb in Dec. & Am. Oigs. 1907 to date, & Rap'r Indexe* 
193 F.— 59 
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Thf défendant to tl>e action by Us answer denled that there was any 
balance due the plalntlff from It, and, In addition to that déniai, set up 
as a.' séparate , answer and counterclalm tbese facts : That in the montb cf 
Norember, 1906, the plalntiff made the offer and ap"eement to and with 
the défendant that, If the défendant would thereafter purchase glucose from 
the plalntlff exclusively, the latter. In considération thereof, would share 
with the défendant its profits, offerlng and promlslng to pay the défendant 
on the 31st day of December, 1907, 10 cents for each 100 pounds of ail 
glucose that the défendant would buy from the plalntiff durlng the pe- 
rlod beglnning July 1, 1906, and ending December 81, 1906, provided the 
défendant would buy from the plalntiff at its rçasonable value ail glucose 
used by it durlng that pçrlod and also durlng the year 1907; that the plaln- 
tlff further offeréd and agreed to continue to share its profits with the de- 
fendant annually thereafter in considération of the defendant's purehaslng 
Its glucose exclusively from the plalntlff ; thaï. In considération of that 
offer and agréement, the défendant dld purchase from the plalntiff ail of 
the glucose used by it from July 1, 1906, to December 31, 1907 ; that, pur- 
suant to the plaintiff's promise to continue to share its profits, it promlsed 
and agreed with the défendant that. If the latter would buy from the plaln- 
tlff ail of the glucose it would use durlng the year 1908, and would pay 
therefor the reasonable value thereof, the plalntiff would on the 31st day of 
December, 1908, pay the défendant 15 cents for each 100 pounds of glucose 
purchased of the plalntlff by défendant durlng the year 1907, and would 
make such payment on the 31st day of December, 1908; that durlng the 
year 1907 the défendant purchased from the plalntiff 1,245,406 pounds of such 
glucose, and that 15 cents for each 100 pounds thereof amounts to the sum 
of $1,868.11; that durlng the months of January and March the défendant 
ordered from the plalntlff certain shtpments of glucose, aggregating over 
250,000 pounds, which were dellvered to the défendant by the plalntlff, and 
that the plalntiff charged and demanded from the défendant therefor about 
30 cents a hundred pounds In excess of its reasonable value; that the plalntlff 
refused to sell the sald 250,000 pounds at Its reasonable value or market 
price; that the repeated exaction of unreasonble and excessive charges by 
the plalntlff forced the défendant, in order to meet compétition in Its prod- 
ucts, to buy the glucose needed by It from others, whlch it did at a price 
greatly below that charged by the plalntiff, by reason of which action on 
the part of the plalntlff the défendant was prevented from purchaslng glu- 
cose exclusively from the plalntiff durlng the remalnder of the year 1908, 
and was thereby damaged ta the siim of $1,868.11, no part of whlch was 
pald or all6\*ea to the défendant by the plalntiff. 

Further answering, and by way of counterclalm, the défendant alleged 
in Its answer that prlor to the commencement of the action, and wlthin 
two yeats then last pàst, the plalntlff becaàïe possessed of $1,868.11 belonging 
to the défendant, which it had theretofofe recel ved to and for the use and 
beneflt of the défendant, no part of whlch hàd been pald. . 

The, prayer of the answer was that t^ie plalntlff take àothlng by the 
action, ànd that the défendant recover cbsts. 

The case waà tried with a Jury, and, upon the conclusion of the évidence, 
the court, at the plalntlff 's request, Instructed the jury to returh a verdict 
for the plalntlff, whlch was done, and, Judgment for the plalntlff followfng, 
the case Is brought hère by the défendant upon wrlt of erro;r, on an excep- 
tion taken byit to that instruction. 

Cushing & Cushing, for plaintifF in error. 

Pillsburjr, Mjadison & Sutro (Alfred Sutro, of counsel), for défend- 
ant in error. 

Before GEUBERT^ RQSS, igind MORROW, Circuit Judges. 

ROSS, Circtiït Judge (after stating the facts as above). On the 
trial it having been àdmitted on behalf of the défendant that $2,059 
wprth pf gliiC9Sp b^d been sold to it.by the plaintiff, and that, unless 
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the défense set up was sufficient, the plaintiff was entitled to a ver- 
dict, the sole question for considération is the sufficiency of that dé- 
fense. In support of it, the défendant introduced in évidence certain 
circular letters issued by the plaintiff and received by the défendant, 
and certain subséquent letters passing between the parties in relation 
thereto. Evidence was also introduced going to show that the défend- 
ant did not buy ail the glucose it used during the year 1908 from the 
plaintiff, but that during that year it bought a considérable portion 
of it from other parties at less priées than those asked therefor by 
the plaintiff; the contention of the défendant being, as stated by its 
counsel in this court : 

"Tha't the Corn Company by Its offers obllgated itself to sell glucose to 
the Syrup Company during ail the year 1908 at a reasonable price if the 
Syrup Company chose to buy from it ; that, as It did not sell at a reason- 
able price, the Syrup Company was justifled in buying elsewhere, and at 
the same time was entitled to recover from the Corn Company the amouut 
of the rebate for the purehases made iu 1907 that it would hâve received 
if it had purchased exclusively from the Corn Company during ail of the 
year 1908." 

[ 1 ] The gist of the défense, theref ore, was that the plaintiff in the 
action had obligated itself to sell glucose to the défendant during the 
period mentioned at a reasonable price, if the défendant chose to buy 
it from the plaintiff. In other words, that the plaintiff had bound 
itself by contract so to do; and further contending that the plaintiff 
had exacted an unreasonable price, thereby justifying the défendant 
in purchasing from others. 

The first and conclusive answer to the contention is that without 
some obligation on the part of the défendant there was, and could be, 
no contract at ail. Mutuality is one of the essential éléments of a 
contract. The right of the défendant to buy only in the event it 
should choose to do so manifestly imposed no obligation on it to do so. 
[2] Secondly, the record does not support the contention of coun- 
sel for the plaintiff in error that the Corn Company obligated itself 
to fix a "reasonable price" for fhe glucose it off ered for sale. 

The first circular letter addressed to the défendant by the plaintiff' 
is as follows: 

"Corn Products Reflning Company, 26 Broadway, 

"iVew Tork, November 28, 1900. 
"Long Syrup & Réf. Co., San Francisco, Cal. 

"Gentlemen: ïhis company recognizing the fact that its own prosperity, 
in a great measure, is interwoven with the goodwlU and co-bperation of its 
patrons, has decided to adopt a libéral plan of proflt-sharing with you in 
«ase you shall in the future continue to glve us your exclusive patronage. 

"This Company inaugurâtes such a policy of proflt-sharing, by announc- 
ing that it will set aside ont of profits from the manufacture and sale of 
glucose and grape sugar for the last six months of 1906, an amount equal 
to ten cents per hundred pounds on ail shipments of glucose and grape 
«ugar (Warner's Anhydro & Bread Sugar Excepted) whlch shall hâve beeu 
made by this eonipany from July Ist to December 31st, 1906. 

"This amount will be paid to you or your successors on December 31st, 
1907 on condition that, for the remainder of the year 1906 and the entire 
year 1907, you or your successors shall hâve purchased exclusively from 
this Company or its successors ail the glucose and grape sugar required for 
use in your establishment. 
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"With the assurance of the steadfast co-operation of its customers, glven 
In réCiprôcatlon for the beneflts eonferrêd iipon them, thls company confi- 
dently anticipâtes a contmuance of such proflt-sharlng distribution annually 
to the full extent that its earnlngs may warrant. 

"ïours very truly, Corn Products Eeflnlng Company. 

"E. B. Walden, General Manager of Sales." 

Similar letters addressed to aJid received by the défendant are as 
follows : 

"Corn Products Reflning Company, 26 Broadway, 

"New York, December 23, 1907. 
"Sales Department. 
"Gentlemen: The plan of proflt-sharing adopted by thls company In No- 
vember, 1906, having met with the hearty approval of our customers, we 
take pleasure in aniiounoing its contlnuance for the year 1907. 

"The amount to be paid you will be based upon the shlpments of glucose 
and grape sugar (No. 70 Cllmax and Chicago anhydrous sugar) whlch shall 
hâve been made to you by thls company during the year 1907, and will be 
paid on December 31st, 1908, on condition that you or your successors shall 
hâve purchased exclusively from thls company or its successors, elther 
for resale or for use in your establishment ail the glucose and grape sugar 
required by you during the year 1908. 

"The amount tiras to be paid will be announced to you as soon after Jan- 
uary Ist as the business for the year bas been closed and the profits as- 
certained. 

"Yours very truly, Corn Products Refinlng Co." 

"Corn Products Reflning Company, 26 Broadway, 

"New York, January 23, 1908. 
"Sales Department. 
"Profit Sharing for 1907. 
"Gentlemen: Referring to our letter on thls subject of December 23, 
1907, and conflruiing same, we now take pleasure in Informing you that 
we will pay to you on December 31st, 1908, flfteen cents per hundred Ibs. 
of the total amount of glucose and grape sugar (70, Cllmax and Chicago 
anhydrous) whlch we bave shipped to you during the year 1907, upon con- 
dition that you or your successors shall purohase exclusively from thls com- 
pany or its successors ail of the glucose and grape sugar handled by you 
during the year 1908, and shall hâve paid in full ail invoices covering the 
same. 

"You wlU observe that this profit sharing cannot be anticlpated by de- 
ducting from our invoices, but is only payable by this company's checks 
after those invoices are settled in full. 

"Will you please send us at your earliest convenlence a full detailed state- 
ment showing date of invoiçe, our order number, number of packages and 
number of net pounds covering ail shlpments made to you during 1907. We 
ask that you give thls request your immédiate attention, as later you may 
hâve difBculty in complling this data. 

"Yours very truly. Corn Products Reflning Company." 

Conceding that, if this were ail that passed between the parties in 
respect to the matter, the plaintifï's offer might be held to imply the 
condition that the glucose would be sold by the plaintiiîE "at a rea- 
sonable price," the subséquent letters which passed between them 
expressly négative any such implication. Those letters are as follows : 

"San Francisco, December 6, 1906. 
"The Corn Products Reflning Co., New York City, N. Y. 

"Dear Sirs : Your letter of November 28th received. We hâve gone over 
your letter «arefuUy and note your propositions. 

"As we understand them you are to allow us lOji per hundred rebate 
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on ail glucose bought from you since July Ist, 190C, to Deeeuiber 31 st, lOOfi. 
This amount to be paid to us on Deeember P>lst, 1907, and a further rebiiKi 
of ]0(S per liundred on ail glucose vfe buy from your tirm or their succes- 
sors from Januîiry Ist, 1907, to Deeember Slst, 1907, providiiig as yon say 
tliat we buy ail our glucose from your tirm or their successors duriug the 
time mentloiied in this letter. 

"In answer, we are willing to do this provîding you sell us at as low a 
figure as any one else and will guarantee to proteet us on jirices should 
any flrm start uj» in opposition to your fîrm or their successors and put 
the price lower than the price of your tirm. You then in this case, if the 
priée was lower, sbouJd either allow us to buy from them or you meet 
tîieir price and still give us the I0<f per hundred rebate on ail that we buy 
from you dnring the time stated. 

"We also in this case agrée to give you the préférence providing the 
priées are the saine and under the same conditions. If this meets with your 
approval plense write to us and then we will write you a further letter 
conflrming contracî, or as you see fit to make it. 

"Yours truly, Long Syrup Kefining Co., per J. JI. Long." 

"Corn Products Reflning Company, 26 Broadway, 

"Xew York, Deeember 22, 1906. 
"Sales Department, Room 400. 
"Long Syrup & Kefniiiig Co., San Francisco, Calif. 

"Gentlemen : Replying to your favor of Deeember 6th, beg to say that 
our profit-sharing projiositlon contemplâtes purely a voluntary act on the 
part of a biiyer. If we receive the exclusive patronage of tliat buyer dur- 
iug the year 1907 he then will be entitled on such deliveries as he may 
liave received from us from .luly Isfi to Deeember Slst, 1906, ten cents 
per hundred pounds on glucose and grape sugar. It makes no condition 
relative to compétitive priées or otherwlse. It is a question for each buyer 
to ligure whether or not it is to his Interest to .loin lu the ])lan and this, 
of course, can only be figured, taliing into considération conditions com- 
petitively or otiierwise wUieh may exLst from time to time dnring the en- 
suing 5'ear. It makes no stipulation, préférence or otherwlse, nor do we 
enter into any written contract for the supply of our materials for this 
period. 

"At the end of 1907 when this dividend of ten cents per hundred pounds 
is to be paid we will simply ask that you and our other patrons sign a 
warranty whieh will show conclusively that you are entitled to it by having 
given to us an exclusive patronage during that period. 

"RespeetfuUy yours, Corn l'roducts Reflning Company, 

"E. B. Walden, General Manager of Sales." 

In the last letter qiioted the défendant in error, in answer to the 
letter of the plaintiff in error of date Deeember 6, 1906, expressly in- 
formed the Syrup Company that the Corn Company's "profit-sharing 
proposition contemplâtes purely a voluntary act on the part of the 
buyer," and that it (the Corn Company) "makes no condition relative 
to compétitive prices or otherwise. It is a question for each buyer 
to figure whether or not it is to his interest to join in the plan, andi 
this, of course, can only be figured, taking into considération con- 
ditions competitively or otherwise vvhich may exist from time to 
time during the ensuing year. It makes no stipulation, préférence, or 
otherwise, nor do we enter into any written contract for the supply 
of our materials for this period." 

In view of thèse letters, we are of the opinion that the Corn Com- 
pany cannot be properly held to hâve bound itself in respect to prices 
at which it would sell glucose to the Syrup Company. 

The judgment is affirmed. 
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In re CANFIELD. 
(Circuit Court of Appeals, Second Circuit. February 14, 1912.) 

No. 134. 

1. USTJBT (§ Ils*)— EtIDENCE. 

A debtor and his prlvies naay always plead usury as a défense, though 
ttiéy thereby contradict a written instrument. 

[Ed. Note. — For other cases, see Usury, Cent. Dig. § 326 ; Dec. Dig. | 
115;* Evidence, Cent. Dig. § 2029.] 

2. Bankritptcy (§ 4G7*) — Réclamation Pboceedings — Jukisdiction. 

The Circuit Court of Appeals will not inqulre into the jurisdlction of 
tlie District Court or tlie power of a reeeiver in Ijankruptcy in réclama- 
tion proceedings instituted by bankrupt's ereditor where the reeeiver 
assented to the proceedings and to the creditor's Invitation to the court 
to pass upon hls rlghts. 

[Ed. Note. — For other cases, see Banliruptcy, Dec. Dig. § 46T.*] 

3. USURX (§ 113*) BUBDEN OF PBOOF. 

In réclamation proceedings by a bankrupt's ereditor to recover the pro- 
ceeds of accounts asslgned to the ereditor under an agreemeut with the 
bankrupt, the burden was on the trustée In bankruptcy to prove usury 
In the contract. 

[Ed. Note.— For other cases, see Usury, Cent. Dig. §§ 308-323; Dec. 
Dig. § 113.*] 

4. Usury (§ 117*) — Evidence — SurnciENCY. 

In proceedings by a bankrupt's ereditor to reclaim the proceeds of ac- 
counts asslgned by the bankrupt to him, évidence lield insufficient to show 
usury in the contract for assignment. 

[Ed. Note. — For other cases, see Usury, Dec. Dig. § 117.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

In the matter of Abram 1<. Canfield, bankrupt. From an order 
confirming a report of the spécial master and ordering reassignment 
of accounts (190 Fed. 266), William H. Burden appeals. Order re- 
versed. 

On appeal from an order of the District Court iu bankruptcy confirming 
a report of the spécial master and ordering that William H. Burden wlthiii 
five days reassign Certain accounts to Clarence S. Houghton, reeeiver in 
bankruptcy. 

The foUowing agreement was entered into between the bankrupt and Wil- 
liam H. Burden, tlie appellant: 

"Thls agreement, made thls. 14th day of December, 1910, between Abram 
Xj. Canfleld, of the borough of Manhattan, clty of New York, party of the 
first part, and William H. Burden, of the same place, party of the second 
part, wltnesseth: 

"That in considération of the premlses and the mutual coveuants and agree- 
ments herelnafter mentioned, and of the sum of one dollar paid by the party 
of the second part to the party of the flrst part at and before the ensealiug 
and delivery of thèse présents, the recelpt whereof is hereby acknowledged, 
the parties hereto hâve agreed as follows, viz.: 

"I. — The party of the flrst part shall assign and trausfer to the party of 
the second part approved accounts due from reputable debtors, and the party 
of the second part shall pay therefor a sum equal to seventy-flve per cent, of 
the total Àmount thereof , not to exeeed over ten thousand dollars, unless he 
shall elect to advance a larger sum. 

•For other cases see same toplc & 8 numbee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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"II. — The said acconnts shall be for goods sold and delivèred In good falth 
to the respective persons against whom the accounts exist, and in ail cases, 
the said goods shall hâve been aceepted by such persons. 

"III. — Ail accounts assigned under this agreement shall resuit from the 
.sale of goods shipped either from the place of business of the party of the 
flrst part in the city of New York, or from one of the following factories:" 

(Hère follows a list of 10 companies.) 

"IV. — Where the goods shall be shipped from the place of business of the 
party of the flrst part, the original shipping receipts covering the shipment 
referred to in the account shall be submitted to the party of the second part 
for his inspection at the time of the assigument of the account, and where 
the goods shall be shipped from one of the factories aforesaid, the invoice 
sent by the said factory to the party of the flrst part shall be submitted in 
like manner. 

"V. — The party of the flrst part shall act as the agent of the party of the 
second part in collecting the said accounts, but as remittances shall be re- 
celved therefor, the eheeks and drafts shall be immediately delivèred to the 
party of the second part, so indorsed as to make them payable to hlm. 

"VI. — The party of the first part hereby guarantees that each account so 
to be assigned will be paid within ten days after the same shall become due, 
and if any such account shall not be so paid, the party of the flrst part shall 
pay to the party of the second part the full amount thereof, after ten days' 
notice in wrlting, and thereupon the party of the second part shall reassign 
the same to the party of the flrst part; and if the party of the flrst part 
shall fail to so pay the amount of any such unpaid account, the party of the 
second part, at his élection, may revoke the agency of the party of the first 
part to collect any of said accounts then uncollected. 

"VII.— The party of the second part shall be entitled to compensation for 
the labor and services to be performed, and time to be expended, by him In 
making the examdnations reqnired by the terms of the bond executed by the 
Fldellty & Casualty Company of New York, and delivèred simultaneously 
herewith, whlch compensation Is to be measured by Computing one per cent, 
per month upon whatever part of the advance shall remain uncollected on 
the said accounts, and for the period that the same shall remain uncollected. 

"VIII. — UntU ail said accounts shall hâve been coUected or reasslgned. 
the party of the second part shall hâve the right to examine at ail reasonable 
times, the books of accounts and vouchers of the party of the flrst part, 
which examinatlon may be made either personally or by his duly authorlzed 
agent. 

"IX. — When the amount collected on said accounts and turned over to the 
party of the second part shall amount to the total sum advanced thereon, 
with interest at the rate of six per cent, per annnm, and the party of the 
second part shall hâve received out of said collections his compensation for 
services as above mentioned, and ail disbursements made or liabllitles In- 
curred, for exchange, or for attorney's fées, or other expenses, in and about 
the collection of said accounts, he shall reassign to the party of the flrst part 
ail accounts then uncollected. 

"X. — Until the terminatlon of this contract by mntual consent, ail further 
purchasers of accounts by the party of the second part from the party of the 
first part shall be subject to the terms hereof." 

Canfleld paid the premium for the bond condltioned to Indemnlfy Burden 
against loss àrising from the unfalthfulness of Canfleld in collecting assigned 
accounts. The services to be performed by Burden were to require Canfleld 
to deliver a statement of the due date of each assigned account and, if pay- 
ment were not made within 20 days, to himself make demand upon the debtor 
for the amount due ; to require a responsible employé of Canfleld to certtfy 
that each account assigned represented a bona fide and actual shipment in 
pursuance thereof ; to make a monthly examination of Canfleld's books, ac- 
counts and vouchers and a comparison between ail unpaid accounts on his 
own list and such accounts on Canfleld's books. 

On January 18, 1911, a pétition In bankruptcy was flled against Canfleld 
and a recelVei: appointed. On that date he owed Burden $10,512.72. 

The receiver proceeded to collect the accounts assigned to Burden, where- 
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upon Burden Instituted réclamation procecdings In the District Court praying 
that the receiver nilght be réquired to pay over to Mm the proceeds ot the 
aceounts he had collected or niight thereafter coUect. The receiver iîled an 
affldavit in opposition to the pétition and the matter was thereupon referred 
to the référée as spécial master. 

Testimony was taken, over Burden's objection, as to the negotiations pre- 
ceding the exécution of the agreement of December 14th for the purpose of 
showirig that the parties intended to make a usurlous contract. The spécial 
master ttnd district judge both held that the agreement was usurlous and an 
order was entered denying the prayer of Burden's pétition and directing that 
Burden reàssign to the receiver ail the aceounts assigned as aforesaid to hlm 
by the bankrupt. 

Thereupon Burden took this appeal. 

John J. Crawford, for appellant. 

J. B. Engel (Engel Bros., on the brief), for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

COXE, Circuit Judge. [1] The appellant contends that no 
testimony should hâve been taken showing that the parties in- 
tended to enter into a usurious contract because the same con- 
tradicted the agreement of December 14th actually executed. We 
think that such testimony was admissible. The purpose of the 
usury law is to protect borrowers whose distress exposes them 
to be imposed upon. The debtor is always allowed to make this dé- 
fense, notwithstanding that he thereby contradicts a written instru- 
ment, and so are his privies. Knickerbocker Insurance Co. v. Nelson, 
78 N. Y. 137; Wilmarth v. Heine, 137 App. Div. 528, 121 N. Y. 
Supp. 677; In re Kellogg, 121 Eed. 333, 57 C. C. A. 547; Mudgett 
V. Goler, 18 Hun (N. Y.) 302; Rohan v. Hansen, 11 Cash. (Mass.) 
44; 27 Am. & Eng. Cyc. of Law (2d Ed.) 540; Mercantile Trust 
Co. V. Gimbernat, 134 App. Div. 410, 119 N. Y. Supp. 103. 

[2] We need not inquire into the jurisdiction of the court or the 
power, of the receiver, because Burden instituted the réclamation pro- 
cecdings and invited the court to pass upon his rights, to which the 
receiver assented. Bryan v. Bernheimer, 181 U. S. 188, 21 Sup. 
Ct. 557, 45 L. Ed. 814; Whitney v. Wenman, 198 U. S. 539, 552, 25 
Sup. Ct. 778, 49 L. Ed. 1157. 

[3,4] Upon the merits, though the question of fact is an exceed- 
ingly close one, the majority of the court is not persuaded that the 
receiver (now trustée) has proved his contention, for the following 
reasons: 

First. — The instrument being perfectly valid upon its face, and the 
taking of usury being a crime, the burden was strongly upon the 
trustée to prove his contention in that regard. 

If the testimony be evenly balanced or doubtful, Burden is enti- 
tled to recover. 

Second. — The usurious nature of the loan is sworn to by Canfield 
and one witness and denied by Burden and one witness. As to number 
and character of the witnesses, there is no prépondérance in favor of 
the trustée. 

We think of no valid argument for giving greater credence to Can- 
field and Herzog than to Burden and Koehler. 
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Third. — The advertisement in the paper by Burden contemplated 
just such an arrangement as the written agreement indicates. What 
he desired was employment and in order to secure it he was wilhng 
to lend from ten to twenty thousand dollars at the current rate of 
interest. 

Fourth. — ^^The examination of the books and accounts which Burden 
agreed to make would take five or six days a month and for it he was 
entitled to some compensation. 

If the holding of the District Court be correct, he was to do this 
work without any compensation whatever. It is hardly to be credited 
that Burden would consent to lend his money for the légal rate and 
do ail this clérical work for nothing. 

Fifth. — The testimony that Burden volunteered the statement, that 
the contract of December 14th was intended to avoid the usury 
laws, to the only person who could take adyantage of those laws seems 
incredible. 

Canfield was asked what he said to Burden regarding the clause 
relating to services to be rendered, and he answered: 

"I askeâ Mr. Burden just what he meant by that clause ; why, Le said that 
that was simply to get around the usury law; there were no services to be 
rendered at ail ; there were no services rendered." 

Of course bankruptcy was not contemplated at that time, at least 
by Burden. If Canfield did not enforce the usury law Burden had 
nothing to fear. If the agreement did not bind Canfield, it did not 
bind anyone and yet Burden, if this testimony be true, made it ab- 
solutely useless to accomplish the object for which he says it was 
signed. 

Why should Burden make an agreement to enable him to receive 
usurious interest and at the same time make it impossible for him to 
take such interest without placing him absolutely at the mercy of 
Canfield ? 

There is no pretense that Burden was non compos mentis at the 
time, and yet it is difficult to believe that a«y rational being would 
bave gone to the trouble and expense of having this elaborate agree- 
ment prepared for the purpose of avoiding the usury law and at 
the same time admit to the only man who could interpose the défense 
of usury that it was a void agreement. So far as the validity of the 
agreement is concerned, Burden might as well bave stamped in red 
ink on its face the words "void for usury." 

We must assume that Burden is a man of ordinary common sensé, 
but in order to find that he made the statement quoted, we must con- 
vict him of stupidity which is unique in its originality. It is difficult 
to imagine that a rational being would procure a safe to protect him 
from burglary and immediately send the ''combination" to the burglar 
whom he had most reason to dread. 

Sixth. — There was nothing extraordinary in the endeavor of Bur- 
den to secure a place where he could obtain light work and be paid a 
reasonable sum therefor, neither is there anything illégal or suspicions 
in the fact that in order to get such work he was willing to lend 
$20,000. 
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Seventh. — We are unable to accept thef statenient that Burden said 
that he would not rehder any services, or even that he contemplated 
such action. The bond made his rèndering thèse services a condition 
and it is diiificult to believe that he was so unintelligent as not to un- 
derstand that failure tp do what the bond required him to do would 
destroy an important security which he held against loss. 

Eighth. — The f act that Burden did little work is not of especial 
importance. 

We are to test the contract as of the date of its inception and in- 
quire what services he was required to do. If the business had run 
along for a year and he had complied with the condition he would 
hâve made examination of the books and assisted in making collec- 
tions which would hâve taken a substantial amount of time and been 
worth a substantial compensation. The services were little because 
the failure came before the time of the first monthly "complète ex- 
amination of books, accounts and vouchers." 

The order of the District Court is reversed with costs. 



PEOPLE'S GAS 00. et al. v. DEAN. 

(Circuit Court of Appeals, EightU Circuit. November 28, 1911.) 

No. 3,473. 

1. MiNiîS AND MiNERALS (| 78*) — OlL AND GAS LEASE IMPLIED CoVENANT FOB 

Reasonable Diligence, 

Where an oU and gas lease granted for a nominal expressed considéra- 
tion gives the lessee the right to explore and develop the property and 
operate wells thereon without limitation as to time, but provides for sub- 
stantial royalties to be paid the lessor in kind or money for ail oll or gas 
removed from the premises, àlthough it fixes no definlte time within 
which a well must be completed and requires the payment of but a small 
sum per acre annually so long as the work is deferred, there is an Im- 
plled cQvenant on the part of the lessee to develop the property and 
operate the wells drilled thereon with reasonable diligence and in good 
faithj which is manifestly the real considération for the contract 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. §§ 205- 
207; Dec. Dig. § 78.*] 

2. Mines and Minerals (§ 7S*) — Oïl and Gas Lease — Breach Ob' Implied 

Condition — Rioitï of Lessor to Enforce Foei^eitube. 

Where the lessee in an oil and- gas lease under which it agreed to pay 
royalties took .no steps to develop the property for nearly six years and 
until more than two months after a notice of forfeiture from the lessor, 
and then drilled a well which it immediately capped and dld not operate, 
ftlthough it found gas in paying quantlty, .ind had during the preceding 
time operated wells on three sides of the laud, the lessor was entitled in 
equity to a cancellatlon of the lease notwithstanding the payment by 
the lessee of small stipulated annual rentals for the delay. 

[Ed. Note. — For other cases, see Mines and Minerals, Cent. Dig. §§ 205- 
207; Dec. Dig. § T8.*] 

Appèaî f rom the Circuit Court of the United States for the. Dis- 
trict bfK-atisas. . 

•For other cases see same topic & § ncmber in Dec. & Am. Digs. 1907 to date. & Eeti'r ladexe» 
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Suit in equity by Louise Dean àgainst the People's Gas Company 
and the Springfield Oil Company. Decree for complainant, and de- 
fendants appeal. Affirmed. 

Eugène Mackey (C. E. Benton and John J. Jones, on the brief), for 
appellants. 

John H. Crain (Charles D. Welch, on the brief), for appellee. 

Before HOOK, Circuit Judge, and RINER and WM. H. MUN- 
GER, District Judges. 

RINER, District Judge. This was a bill in equity filed by the ap- 
pellee, hereafter called the "complainant," against the appellants, here- 
after called the "défendants," to quiet her title to the S. Va of the 
S. E. 14 of section 7, township 34, range 16 E. of the Sixth principal 
meridian, by decreeing the cancellation of an oil and gas lease which 
the bill avers is a cloud upon the complainant's title. 

June 26, 1900, Charles Mavers and Mary Mavers, the then owners 
of the land above described, executed an oil and gas lease to the Kan- 
sas Oil & Gas Company in the following words : 

"In considération of the sum of one dollar, the receipt of which is hereby 
aclinowledged, Charles Mavers and Mary Mavers, his wife, flrst parties, here- 
by grant unto the Kansas Oil & Gas Company, a West Virginia corporation, 
second party, successors or assigns, ail the oil and gas in and under the fol- 
lowing described premises, together with the right to enter thereon at ail 
tlmes for the purpose of drilling and operating for oil, gas or water, and to 
ereçt and maintain ail buildings and structures, and with the exclusive right 
to lay pipes on and across said premises, and to construct téléphone Unes 
for the production, opération and transportatlon of oil and gas, also the 
right to use the highways adjoining any part of said premises for the laying 
of pipes and mains and the construction of téléphone Unes for the transporta- 
tlon of gas or oil, and for the opération of gas and oil wells. Bxrcepting and 
reserving, however, to first party the one-elghth part of ail oil producéd and 
sàved from said premises, to be dellvered in the pipe line with which second 
party may connect their wells. 

"AU that certain lot of land situated in the township of Fawn Creek, coun- 
ty of Montgomery, in the state of Kansas, bounded and described as follow», 
to wit: 

"The S. '% of the S. B. 14 section 7, township 34, range 16 east belng eighty 
acres, more or less. 

"To hâve and to hold the above premises on the following conditions: 

"If gas only Is found, second party agrées to pay one hundred dollars for 
each wéll prôduclng 5,000,000 cubic feet each 24 hours, and fifty dollars for 
ail Wells under that amount, each year, payable semiannually, upon the first 
day of January and the first day of July, and shall be paid within ten^ (10) 
days Of the maturity thereof, for the product of each well while the same is 
being used off the premises, the first party to haive gas free of cost to beat ail 
stoves in dwelling house durlng the same time, but shall lay and maintain the 
service pipe at his own expense and use said gas at hls own risk. 
"Whenever first party shall request it; second party shall bury ail oil and 
gas Unes, aiid pay ail damages done toi growlng crops by reason of burying 
and remôving said pipe Unes. 

"No well shall be drilled nearer than 350 feet to the house or barn on said 
premises, and no well shall occupy ttore than one acre. 

"In case_np well is completed within one year from this date, thfen this 
grant shall' become null and void, uuless second party shall pay to said first 
ï)arty tweiity dollars for each year such cbmpletion is delayed. Said pây- 
ments shall become due semlanuually, upon the flrst day of January and thé 
flrst day of July and shall be paid within ten (10) days thereafter. 
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"The second party shall hâve thé rlght to use suffleient gas, oll or water, 
to run ail necessary machinery for operatlng said wells. 

"If the party of the second part falls to comply with the terrds and con- 
ditions hereln or falls to pay the compensation hereln stipulated to be paid, 
then In considération of the payment by the party of the second part to the 
party of the flrst part of the sum of one dollar and the release of record of 
thls leaae, the rights of both parties hereunto shall cease and détermine, ex- 
cept that the second party shall hâve the rlght, wlthout paying any further 
considération therefor, to maintain, operate and repair and replace or to re- 
move any pipe Unes, or other property laid upon said premises. 

"It Is understood between the parties to thls agreement that ail condi- 
tions between the parties hereunto shall extend to thelr lielrs, executors and 
assigna. ' ' . 

"In witness whereof, the parties hereto hâve hereunto set thelr hands and 
seal thls 26th day of June, A. D. 1900. 

"Slgned, sealed and delivered in the présence of Fred N. Neely. 

"Charles Mavers. [Seal.] 

her 

"Mary X Mavers; [Seal.]" 
mark 

October 22, 1901, Mavers and wife executed the following supple- 
mental agreement: 

"It is hereby agreed between the parties to thls lease that the party of the 
second part may deliver gas wlthln flfty feet of the résidence now on thls 
lease and the said flrst party shall accept gas delivered at thls point Instead 
of rental provlded for In this lease. Oct. 22, 1001, "Charles Mavers 

ber 
"Mary X Mavers." 
mark 

December 23, 1901, Charles Mavers (his wife not joining therein) 
executed the following supplemental agreement: 

"Contract. 

"We, the nnderslgned, the lessors in a certain oil and gas lease, dated 
June 26, 19O0, made, executed and delivered by us to Kansas OU & Gas Com- 
pany, thereby leasing to :, said Kansas Oll & Gas Company, heirs and 

assigns, upon the terms and conditions in said lease stated, the following 
described lands sttnated in Montgomery county, Kansas, to wit: The S. Va 
of the S. E. Vi of section 7, tovvnshlp 34, range 16, containing elghty acres, 
more or less, which said lease was on the lOth day of July, 19O0, di|ly re- 
corded in the office for recopding deeds in and for Montgoraery county, Kan- 
sas, in Book No. 50 of Deeds, at page 275, do hereby acknowledge and agrée 
that the said Kansas Oll & Gas Company, in said lease has fuUy complled 
with ail the terms and conditions on its part to be done and performed under 
said lease, they having piped gas wlthln flfty feet of résidence on said prem- 
ises, and furnished, and furnishes, ail gas for use, as in said contract is stipu- 
lated, and said lease is in full force and effect, and shall so continue In full 
force and effect as long as the said lessee, or his assigns, shall conthiue to 
furnlsh gas for ail stoves and ail lights in the résidence in the said lease 
mentioneti. 

"Aod it is further understood and agreed, that, to make the said lease 
more derflnlte and certain as to the time of payment of any and ail royalties 
that may accrue under said lease, and become due to the lessors, thelr heirs 
and assigns, it is stipulated as an addition to said lease, and to be construed 
as part of said lease, as follows: That any and ail royalties due, or to be- 
oome due, under said lease, shall be payable upon demand of the lessors, 
thelr heirs or assigns. 

"And the said Charles Mavers, lessor In said lease above mentloned, here- 
by assents and agrées to the above and foregoing modifications and additions 
to said lease. 

"Witness our hands thls 23 day of December, 1901. 

Ij^ "Charles Mavera"' 
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And on January 17, 1902, Mavers and his wife executed a third 
supplemental agreement in the following words: 

"Supplemental Agreement. 

"It is hereby agreed by and between the parties to the wîthln lease, that 
the party of the second part niay lay a pipe Une to a point within flfty feet 
of the dwelling house on the prenilses described and may deliver gas thereto : 
and when gas is so delivered, said party of the flrst part shall accept, and 
does hereby agrée to accept, such delivery of gas, together wlth the right to 
use said gas in three stoves and in six Welsbach lights, in said dwelling 
house, in lieu and payment of the cash rental providfid for in tUe within 
lease; and said second party to hâve the right to pay cash or gas service 
rental, at the option of said second party. 

"Charles Mavers. 

hor 
"Mary X Mavers." 
mark 

April 28, 1906, Mavers and wife conveyed the property by war- 
ranty deed to complainant, and on December 11, 1906, she filed the 
bill in this suit. The défendants are the owners and holders, by 
proper assignments, of the lease and supplemental agreements in 
controversy. An examination of the record satisfies us that at the 
time the complainant purchased the land she accepted the conveyance 
with full knowledge of the exécution by Mavers and wife of the 
lease and supplemental agreements above set out. 

[1] No well was drilled within the year provided in the lease, and 
the master found that no payments for an extension of time were 
made. It is admitted that as to this matter the master was in error, 
for the évidence clearly shows that at the expiration of the year, or 
just prior thereto, there was tendered by the then holders of the 
lease, and accepted by Mavers, the sum of $10, which under the 
terms of the agreement would extend the lease for a period of six 
months from June 26, 1901. The évidence shows that Mavers used 
gas in his résidence, as provided in one of the Supplemental agree- 
ments, up to December 19, 1905, when he disconnected it, and on 
December 21, 1905, served a written notice on the défendants that 
he would not proceed further under the lease and declared the lease 
forfeited. It further appears in évidence that either in the fall of 
1904 or 1905 (just which year is not clear) M. A. E- Patton, for the 
People's Gas Company, offered to drill one well or pay $100, and 
this ofïer was the only act of the défendants tending to show a dis- 
position to develop the property until the 5th of February, 1906, when 
the People's Gas Company tendered Mavers $20 which was refused, 
and on the following day, the 6th of February, the défendants com- 
menced drilling on the land and completed one well some time in 
Aprjl of the same year, and this well they at once "capped" upon 
its completion and hâve never used gas therefrom. Neither did they 
pay or oflfer to pay the $100 provided for in the lease, or any part 
of it, semiannually or otherwise, although substantially a year elapsed 
between the time the gas was disconnected by Mavers and the bring- 
ing of this suit by complainant. The évidence shows that upon ad- 
joining and adjacent land upon three sides of the complainant's prop- 
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erty, producîng gas wells were being operated by tHe défendants and 
gas tâken theréfrom in large quantities. 

When we come to" examine the lease or contract under considéra- 
tion, we think it perfectly clear that it was made for the purpose of 
exploring . and developing the land for gas and oil. While the con- 
sidération was primarily $1, it is yery évident from the terms of the 
contract that the prospective benefits and profits from gas or oil were 
the reàl and vital considérations moving the contracting parties. As 
was said by the Suprême Court of Indiana, in the case of Hancock 
V. Diamond Plate Glass Co., 17 Ind. App. 351, 75 N. E. 659: 

"To the landowner the manifest Inducement was the rent and royalties he 
expected to enjoy if the gas conipany should flnd gas or oil in paying quanti- 
ties ; to the gas company the right to exclude others from the premises it 
sho,\ild drill. It will not do to belleve that the landowner would for the plt- 
tance of '60 cents per acre per annum hâve knowingly Incumbered his land, 
situate In the gas district, and thereby reduced its selling value by transfer- 
ring, for an Indeflnite perlpd, and for spéculative purposes, the right to enter 
at thé pléasuré of the grantee or his assignée and mine the underlying gas or 
oil, or tHat he would hâve bargained away his prospects for large gains from 
the gas and oil under his land, with the knowledge that the same would be 
estracted. through wells on othçr prémises, and that his profits would be lim- 
ited, tp the an'nual acreage rent during the process of extraction." 

And this court in Brewster v. Lahyon Zinc Co., 140 Fed. 801, 72 
C. C. A. i2l3, speaking through Mf. Justice Van Pevanter, then Cir- 
cuit Judge, in considering a lease similar in many respects to the lease 
riow undefr considération, held that, af ter the period prescribed for 
original: exploration, if oil and gas or either were f ound to exist in 
paying quantities, the work of exploration, developing, and production 
should proceed with reasonable diligence for the common benefit of 
the parties or the premises be surrendered to the lessor. In thé course 
of the opinion the court said : ' 

"That this was of thé very essence of thé eontract Is shôwn hy the éxten- 
sive eharatter" of the grant, which was without Uinlt as to time and included 
ail the oUjflnd gas, in. or obtalnable through tjtie demised promises; by the pro- 
vlsIoÈs.fdr the payriient of sùbstantiaï royalties in kind and'ln mohey on the 
oil proiiticed' alid sàtéd and'thegâsusedbff the premises, which,', as eontrasted 
with the considération pald wheh the lease was executed, show&that the prom- 
ise of thèse royalties vras th^controUing Inducement to the grant, and by 
tht! provisions, çontemplating, the drillingandoperatlonof wells, the produc- 
tion ànd transporta tion ot oil and gàs and the prosecution of that huslnes» 
snbject to, the restrictions prescribed. 

"Gohïiidering thé migratory nature of oil and gas, and the danger of thelr 
being drawn; ofC, through wellstoa other lands if the fleld shoiild bècomê fuUy 
^^yeloped, ail of ;Which must Jiave been lu the nilnds of the parties, it is mani- 
fest that the terms of the leasé 'contemplate4 action and diligence on, the part 
of ' the lèSseè^ ■' ïhere could nbt well hayé been ah express étipulatïon as to 
thei number of Wells to be drillëd, or as td when the wells, other than the flrst, 
shouid;be drilled, or as ;to the rate at wMch the production theréfrom should 
IjçpMedi beçause. thèse mattersj iwould dépend in large measureupon, future 
côûqltions which çould nbt bé'anticlpatéd with certainty, ^iiçh as, the exteiit 
t6'''wiiifeh oil and gas, orié '6i* both, could be produced froin' thé premises, as 
lhfllqated:by the 'flrst well àndany others; in the Vlclûity; the existence of 
4;|e>fMl; mjLrketjprijdebiand therefor or the mçans of transporting thein to a 
m.a^kf t and thç jpresepçe of wells on adjacent lapds capable pf diminishing or 
«hausting'thèVsûipiply in thé naturàl réservoir. The sùbjeCt Was, therefore, 
ratlonally' left- Ib thè Implication, necessarily arîsing in the absence of exprès» 
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stipulation, that the further prosecutlon of the work should be along sueh 
Unes as would be reasonably calculated to effectuate the controlUng intention 
of the parties as manifested iu the lease, whlch was to make the extraction 
of oil and gas from the premlses of mutual advantage and profit. Even in 
respect to the flrst well, If oll or gas was found in paying quantlty, there was 
no express engagement to operate it ; but that It was intended to be operated 
was plalnly implied in the engagement to pay royalties to be gauged accord- 
ing to the production of oll and the use of gas. Whatever Is necessary to the 
accompllshment of that whlch Is expressly contracted to be done Is part and 
parcel of the contract, though not specifled" — clting Godkln v. Monahan, 83 
Fed. 116, 27 O. C. A. 410, and other cases. 

And in the same case it is said : 

"By reason of the conditions on whlch the lease is grantcd, the lessor re- 
talns at least a contingent interest in the oll and gas, to the profitable extrac- 
tion o( which the opérations are dlrected. This interest in the subject of the 
lease, and the fact that the substantlal considération for the grant lies In the 
provlslon.s for the payment of royalties in klnd and in money on the oll and 
gas extracted, make the extent to whlch and the diligence with whlch the 
opérations are prosecuted of immédiate concern to the lessor. If they do not 
proceed wlth reasonable diligence, and by reason thereof the oil and gas are 
dlminished or exhausted through the opération of wells on adjoinlng lands, 
the lessor loses, not only royalties to which he would otherwlse be entitled, 
but also hls contingent interest in the oil and gas which thus passes into the 
control of others. The object of the opérations belng to obtaln a beneflt or 
profit for both lessor and lessee, it seems obvions. In the absence of some stip- 
ulation to that effect, that neitiaer is made arblter to the extent of which or 
the diligence with which the opérations shall proceed, and that both are bound 
by the standard of what is reasonable. * * * There can therefore be a 
breach of the covenant for the exercise of reasonable diligence, though the 
lessee be not gullty of fraud or bad falth." 

[2] This contract or lease was entered into in June, 1900, and no 
steps whatever were taken toward exploring or developing the land 
for gas and oil until February, 1906, and more than two months after 
they had been notified by Mavers that the contract was forfeited 
and that he declined to proceed thereunder. Even if it be conceded 
that the payment of the $10, and under the supplemental agreements 
the taking of gas in lieu of money, extended the time for exploration 
and development, they would not be entitled to relief. The most that 
can be said is that thèse payments, whether in money or in gas, sim- 
ply put life anew in the contract from year to year, for it is évident 
from the very terms of the contract that it was not the understand- 
ing or intention of the parties to extend to the lessee indefinitely the 
right to begin exploring. In other words, at the expiration of the 
year the lessors might extend the time by accepting the payments or 
declining to accept them at their option. There being no definite time 
fixed by the contract within which a well must be completed, the 
law supplies this omission by declaring that it shall be accomplished 
within a reasonable time, meaning within a reasonable time at the 
option of the landowner. For more than five years the défendants 
held this lease and made no effort whatever to explore or develop the 
property and make no pretense to any excuse for not having per- 
formed the contract other than the mère fact that they p9.id to the 
lessor the sum of 25 cents per acre or its équivalent annualiy, while 
.at the same time they were operating wells on every side of his land 



944 193 FEDERAL REPOiBTER 

and taking :froni him,, without paying the royalties provided for în 
the contract, the gas f rom under his land. 

The course taken by the défendants net only shows a lack of dili- 
gence but a wanton disregard of the lessor's rights, and they are in 
no position to ask relief at the hands of a court of equity. But even 
if the court could find that the défendants had proceeded within a 
reasonable time after the forfeiture of the lease by the lessor, yet 
in view of the facts disclosed by the record they would hâve no stand- 
ing in court for, on completion of the well drilled tipon complain- 
ant's premises in February, they not only f ailed to use the gas ofï the 
premises, but, on the contrary, at once capped the well to prevent 
the gas from escaping, and neither paid nor offered to pay the royal- 
ties provided for in the lease. Neither did they proceed with any 
further development, although the record shows that they found gas 
in paying quantities, so that, in any view we may take of the case, 
the decree of the court below was right, and it is affirmed. 



HARPER V. TAYLOE. 

(Circuit Court of Appeals, Elghth Circuit. December 14, 1911.) 

Ko. 3,287. 

1. Guardian and Waed (§ 1C5*) — Suit to Open Settlement— Burden of 

Proof. 

The burden of proof rests on a guardian to show that no unfair influ- 
ence was exercised or advantage taken in a settlement made at or near 
the time when his ward came of âge, in a suit to open such settlement. 

[Ed. Note. — For other cases, see Guardian and Ward, Cent. Dig. §§ 
531-537 ; Dec. Dig. § 165.*J 

2. Appeal akd Ersor (§ 1009*)— Revibw— Findings of Fact. 

While the findings of fact of a chancellor are not conelusive on an ap- 
peal in equity, they are presumptively correct and persuasive, and unless 
an obvious error has occurred in the application of the law, or a serions 
mistake has been made in Ihe considération of the évidence, such findings 
will not be disturbed ; aud this rule ia especlally applicable where the 
évidence Tivas taken orally in open court. 

[Ed. Note.— For other cases, see Appeal and Error, Dec. Dig. § 1009.*] 

3. Guardian and Ward (§ 165*) — Suit to Open Settlement— Sufficiiency or 

Evidence. 

Evidence considered, and held to fuUy sustain the findings of a trial 
court that a settlement between a guardian and ward, some ttvo years 
after the latter reached her màjority, vvhich was approved by the pro- 
bate court, was fair and free from fraud or deceit, and that there was 
no ground for opening the same at suit of the ward. 

[Ed. Note. — For other cases, see Guardian and Ward, Dec. Dig. § 165.*] 

Appeal from the Circuit Court of the United States for the South- 
ern District of lowa. 

Suit in equity by Florence A. Harper against Louis L. Taylor. De- 
cree for défendant, and complainant appeals. Affirmed. 

The appellant, complainant in the court below, seeks by her blll to bave aa 
accounting against the appellee, who was guardian of her estate, duly appointed 

•For otber cases see sàme toplc & i humbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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by the district court of Appanoose eounty, state of lowa, a court of record, 
clothed by the laws of that state witli jurisdiction in probate matters. For 
coDvenience, the appellant will be ealled herein the "complalnant," and the 
appellee the "défendant." 

The bill charges that when she becaine of âge. which, under the laws of the 
state of lowa, is at the âge of 18 for females, she reqtiested an accounting' 
by the défendant as her guardian, who thereupon filed in the district court, 
In which the proeeedings were pendlng, his final account as such guardian, tx> 
which she tiled exceptions and at a later date additional ob,1eetions, copies of 
which are made a part of the bill; that on October 19, 1906, when said ex- 
ceptions and objections came up for hearing, she caused them to he with- 
drawn, in conséquence, she charges, of false and fraudulent représentations 
and statements made to her by the défendant and his agents, and the pay- 
ment to her by him, as guardian, of the sum of $1,500 out of her funds in his 
hands ; and thereupon she assented to an entry of a decree in said court that 
the balance due her from her guardian was $1,500. and that upon payment 
of said sum of money to complalnant, and ail court costs, which was in full 
settlement of ail matters involved in the final report growing out of the re- 
lation of guardian and ward, he be finally dlscharged and his bond exoner- 
ated. This agreement was by the court approved, and thereupon a decree was 
entered by consent in accordance therewith. She further charges that her 
consent to this decree and the decree itself were procured by fraud, false 
statements, and représentations, deceit, concealment, oppression, and advan- 
tage taken of her ignorance of material facts and her rights, made to and 
practieed upon her by the défendant and his attorney at and before the time 
of her assent to said decree. She then charges 17 différent items which de- 
fendant had fraudulently charged her with in his settlement account, amount- 
ing in ail to $12,966.21. She further allèges that she did not diseover the 
fraud which had been practieed upon her by the défendant and his attorneys 
until some time during the year 1907 or 1908. 

The prayer is the usual one in such cases for a discovery, a surcharge of 
the settlement account of the défendant as guardian, and for a decree for 
such sum of money as may be justly due her. The bill was flled June 29, 1908. 
To this bill défendant flled a plea in bar, setting up the decree of the Ap- 
panoose eounty district court hereiubefore mentioned; and further alleging 
that complalnant was in attendanee at the court in person and by attorneys 
and consented thereto with full Knowledge of ail the facts. The plea was 
accompanied with an answer, as required by the thirty-second equity rule, ex- 
plicitly denying the fraud and oppression and the facts on which the charge 
is founded. A replication was filed by the complalnant, and the cause set 
down for hearing on oral testimony to be produced in open court and such 
documentary évidence as might be tendered by the respective parties. A hear- 
ing was had by the court, the witnesses appearlng and testifying orally, and 
thereupon the court found the issues in favor of the défendant ; the flnding 
being that: "Complalnant had not been wronged in the slightest degree by de- 
fendant. And even if this was not so, she had a falr and full opportuuity of 
havlng an investigation by a court of compétent Jurisdiction over the parties 
and the subject-matter, given every opportunity to know the true situation, 
havlng full and complète know^ledge thereof, being then a mature woman ; but 
acting partly on the advice of her husband and partly on the advice of her 
lawyer, Mr. Mabry, and ac-tlng on her own judgment, and désirons of con- 
duding the case, she solemnly entered into the agreement and allowed the 
court to ratify it, the fruits of which were accepted, and at no time has she 
offered to place the défendant in the position that he was in before the decree 
was entered." 

Upon thèse flndings a decree dismissing the bill was entered, and this ap- 
peal is prosecuted for the purpose of reversing that decree. 

Chester H. Krum, for appellant. 

C. F. Howell (C. H. Elgin, on the brief), for appellee. 

Before SANBORN and HOOK, Circuit Judges, and TRIEBER, 
District Judge. 
193 F.— 60 
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TRIEBER; District Judge (after stating the facts as above). [1] 
In the lèading case of Hylton v. Hylton, 2 Ves. 547, Lord Hardwick 
said : 

"Where a màn acts as guardian, or trustée In the nature of a guardian, for 
an infant, the court Is extremely watehful to prevent that person f rom taklng 
any advàntage immedlately upon his ward coming of âge and at the time of 
settllng accounts or dellvering up the trust, because undiie advàntage may be 
taket." 

The same ruie has been recognized and followed by the American 
courts. Adams v. Cowen, 177 U. S. 471, 20 Sup. Ct. 668, 44 L. Ed. 
851, and authorities there cited; Eddy v. Eddy, 168 Eed. 590, 597, 
93 C. C. A. 586; 2 Perry on Trusts, § 851; Van Rees v. Witzen- 
burg, 112 lowa, 30, 83 N. W. 787. 

In view of the fact that, at the time this settlement was made and 
the consent decree entered, the complainant was not quite 20 years 
old, although she was then a mature woman, the burden of proof 
to show that no unfair influence was exercised by défendant, and that 
she was at the time f uUy advised of ail her rights, was upon him. Has 
the défendant sustained this burden? The findings of fact made by 
the learned trial judge show that no unfair means were used or false 
représentations made by défendant and that she had full and com- 
plète knowledge of ail the facts and had the advice and counsel of 
her husband and attorney. 

[2] While the findings of fact of a chancellor are not conclusive 
upon an appeal in equity, they are presumptively correct and per- 
suasive, and unless an obvious error has occurred in the application 
of the law, or a serions mistake has been made in the considération 
of the évidence, such findings will not be disturbed. This is the set- 
tlèd doctrine of this court. Thallman v. Thomas, 111 Fed. 277, 49 
C. C. A. 317; Harrison v. Fite, 148 Fed. 781, 78 C. C. A. 447; Bab- 
cock v.iDe Mott, 160 Fed. 882, 88 C. C. A. 64. And this rule is es- 
pecially applicable wheri the évidence was taken orally in the court and 
the chancellor had an opportunityto see the witnesses, observe their 
demeanor while testifying, judge of their candor and intelligence, 
and thus was able to détermine more accurately their credibility and 
the weight to be giveri their testimony than an appellate court which 
must détermine, thè facts f rom a printed record. 

[3] A careful examination of the évidence can lead to no other 
conclusion than that reachèd by the learned trial judge. The fair- 
ness of the settlement between the parties has been established be- 
yond question. The complainant, although not qùite 20 years of âge 
at that time, is shown to hâve been a bright young woman with con- 
sidérable business expérience, and had at that time, and for some 
, time prior tbçpeto, the assistance and advice of able counsel, and also 
that of her husband, who is an attorney. It seerps that she had quite 
a number of lawyers engaged prior to and up to the time of this set- 
tlement. Aiîjong her attorneys it appèars weré Messrs. H. Scott 
Howell &S6ri of Këbkuk, lowa, T. G. Fee of Centérville, lowa, Mil- 
crist & Scott of Sioux City; lowa, and J. C. Mabry of Albia, lowa. 
In this connection it is proper to state that Mr. C. F. Howell who is 
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counsel for défendant in this proceeding has no connection whatever 
with Messrs. H. Scott Howell & Son, and is not related to them. 

From the évidence it appears conclusively that the proposition for 
settlement came from the complainant; that propositions and counter 
propositions were made until iinally complainant's counsel, by her 
direction, proposed to the défendant to accept $1,500 as a settlement 
in full; that défendant refused to pay that sum, when complainant 
requested a personal interview with the défendant and persuaded him 
to consent to paying that sum ; that during ail thèse negotiations com- 
plainant was présent, advising with her counsel, and when the set- 
tlement had been approved by the court and the decree entered, ex- 
pressed herself as well pleased with the resuit. Mr. Mabry, who was 
the complainant's attorney who concluded the settlement, and whose 
integrity is beyond question, stated in his testimony: 

"The negotiations were carried on not only between hlmself and the firm 
of Howell & Elgin, but Mrs. Harper took quite au active part in that herself. 
She was ahvays présent, or practically always, when negotiations were going 
on. I can't reeall now that I had negotiations aside from her or ont of her 
présence. I had gone over the items of the exceptions in détail with Mrs. 
Harper, not only once but often, and discussed the chances fully as to a re- 
covery on each item. Mrs. Harper was quite accurate and rapid in figuring 
up and appeared very intelligent in the niatter of going through the reports. 
I found her of a great deal of assistance in ascertaining the true conditions 
as involved in the report extending over a number of years, and would spend 
hours at a time going over this report in détail and discussing in détail whar. 
évidence we had or would be required on each item and the chances for and 
against on each item. Mrs. Harper was exceedingly anxlous to get through 
with It. There was another feature in the case that gave me considérable 
dlfflculty, and one on which I entertalhed considérable doubt, and I explalned 
that to Mrs. Harper, and that was a question that had been raised in connec- 
tion with the matter in behalf of Mrs. Harper's mother as to the bequest 
under her grandfather's wlll to her brother who had died without other issue 
than his' mother, and the question raised was whether or not it was an ab- 
solutè bequest in the concludlng paragraph of the will. I examined the au- 
thoritîes carefully and called Mrs. Harper's attention to them. I did not ex- 
pect her to look at them from the standpolnt of a lawyer, but siniply to show 
that there was a somewhat serious question in the case as I viewed the lan- 
guage of the will. If that were correct, then a great deal of this money in 
dispute would hâve gone to her mother as the only heir of her deceaged son 
who died without issue." 

Other witnesses testified to the same efîect. 

In. addition to the testimony of thèse witnesses, it also appeared in 
évidence that in 1907, a year after this settlement had been made, the 
complainant, at her home in Boston, Mass., had an answer prepared 
to be filed in another proceeding pending in the courts of lowa where- 
in she' was sued by one of her attorneys for his fee. This answer 
was prepared by an attorney in Boston who obtained the facts solely 
from the complainant. In this answer she set up as a défense that 
the sajda^ttorneys, H. Scott Howell & Son, had not properly proteCted 
her interests in the proceedings concerning the settlement of her 
guardian, and for that reason she had to employ other attorneys ; that 
after employing «uch other attorneys she found that thçre were many 
other objections to the final report of her guardian than those filed by 
H. Scott Howell & Son, and by reason of filing thèse additional ob- 
jections shç obtained $1,500 from Ijer guardian. 
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Another important fact to be considered in connection with the 
other évidence is that, although the bill charges that she did not dis- 
cover the f raud which had been practiced upon her by the défendant 
or his attorneys until some time during the year 1907 or 1908, there 
was not a scintilla of évidence to sustaih this allégation. Nor was 
there any évidence which cast the least reflection upon the integrity 
of any of the counsel emplôyed by complainant in her controversy 
relating to the settlement or the attorneys of the défendant. 

The évidence showing that the settlement between complainant and 
défendant was fair, that no fraud or deceit had been practiced upon 
her by the défendant or his attorneys, and that she had full knowledge 
of ail the facts and expressed her satisfaction therewith after the de- 
cree had been entered, is practically conclusive. 

In view of the conclusions reached, it is unnecessary for the court 
to détermine whether she was guilty of lâches, or whether her action 
is barred by the statute of limitations of the state of lowa, as claimed 
by counsel for défendant. 

The decree of the Circuit Court was right and is therefore affirmed. 



TEXAS & P. RY. CO. v. JACKSON et al. 

(Circuit Court of Appeals, Fifth Circuit. January 11, 1912. On Pétition for 
Eeliearing, February 6, 1912.) 

No. 2,198. 

Appeal and Error (§ 193*) — ^Defects — Oapacity to Sue — Waiveb. 

Failure of a pétition to sliow plaintiffs' capacity to sue must be ralsed 
by answer and is not avallable after trial on tUe luerits, and tience ob- 
jection to a pétition for négligent death, brouglit by decedeut's nia.1or 
cliildren, on the ground that it failed to show that décèdent left no widow 
or minor children who would be entitléd to the recovery uuder Rev. Civ. 
Code La. art. 2315, not ralsed during the trial, is not available on motion 
for rehearing on afflrmance of judgment for plaintifCs. 

[Ed. Note. — For other cases, see Appeal and Error, Dec. Dig. § 193.*] 

In Error to the Circuit Court of the United States for the West- 
ern District of Louisiana. 

Action by John Jackson and others against the Texas & Pacific 
Railway Company. Judgment for plaintiffs, and défendant brings 
error. Affirmed. 

E. H. Randolph, Walker B. Spencer, Chas. Payne Fenner, and Ber- 
nard J. Mayer, for plaintiff in error. 
W. P. Hall, for défendants in error. 

Before McCORMICK and SHELBY, Circuit Judges, and MAX- 
EY, District Judge. 

PER GURIAM. We are of the opinion that the record discloses 
no réversible error. 
Affirmed. 

•For otber cases see same topic & { numbsb In Ueo. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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On Pétition for Rehearing. 

SHELBY, Circuit Judge. This is an action by the children of 
Henry Jackson, deceased, for damages for the death of their father, 
vvho was struck and killed by a train of the Texas & Pacific Rail- 
way Company. There was verdict and judgment in the court below 
for $1,000, which has been affirmed by this court. 

It is urged in the appHcation for a rehearing, citing article 2315 
of the Revised Civil Code of Louisiana, as amended, that the de- 
fendants in error, major children of Henry Jackson, are not entitled 
to recover damages for his death because it was not alleged in the 
pétition and proved that he left surviving him no widow or minor 
children, and that the court erred in not so directing the jury. It 
is true that the pétition is détective in failing to state that the décè- 
dent left no widow or minor children, and that the bill of exceptions 
discloses no évidence on the question. There was, however, no ex- 
ception taken to the pétition. The defect was not pointed out to 
the lower court, nor was the question raised in any way before the 
évidence was closed. The answer consists of a gênerai déniai of ail 
the allégations of the pétition, a spécial déniai of the charge that 
the défendant was guilty of négligence which caused the death, and 
a plea that if the défendant was guilty of any négligence, which is 
denied, the décèdent was guilty of contributory négligence. The case 
was tried on thèse issues. If the defect in the pétition now pointed 
out in the application for a rehearing had been suggested by an ex- 
ception, the plaintiffs would, of course, bave been allowed to amend. 
There was no issue of fact in the case as tried in the court below 
raising the question as to whether or not the décèdent left surviving 
him a widow or minor children. Evidence or instructions to the jury 
on such issue would bave been irrelevant. 

A défendant cannot be permitted to plead to the merits and go to 
trial, and, after ail the évidence is in, avail himself of a defect in the 
pétition which could bave been cured by amendment if pointed out 
by an exception. Where the alleged defect in the pétition relates to 
the plaintiffs' capacity to sue, to take advantage of such defect, it 
must be pleaded before issue joined. When a défendant intends to 
resist an action by means of exception to the right of the plaintiffs 
to sue, he must plead it expressly in his answer. He is not permit- 
ted to avail himself of it after the trial on the merits. Thèse rules are 
based on the reasonable presumption that if such defect exists as 
matter of fact, it would be pleaded in limine. That it is required to 
be pleaded in the beginning is fully sustained by the local law. Mont- 
fort v. Schmidt, 36 La. Ann. 750; Campbell v. Railroad Company, 
104 La. 183, 28 South. 985 ; Texas & Pacific Railway Co. v. Lacey, 
185 Fed. 225, and authirities cited on pages 226 and 227, 107 C. 
C. A. 331. 

The application for a rehearing is denied. 
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ST. LOUIS & s. F. R. CJO. T. HERIl.t 

(Circuit Court of Appeals, Flfth Circuit Pebruary 20, 1912:) 

No. 2,193. 

L Appeal and Ebeob (§ 1195*) — Law of thb Case. 

Where the Circuit Court of Appeals declded that the trial court shouldl 
haVe snbmltted an Issue to the jury, the trial coiirt on a subséquent trial 
on substantlally the same facts must submlt the Issue. 
[Ed. Note. — For other cases, see Appeal and Error, Dec. Dlg. S 1195.*J 

Z. Parties (| 59*) — Amkndmentb — Change of Parties. 

Where plalntiff, who was the sole helr and admlnistrator o( décèdent, 
sues Ijtt his représentative capacity for decedent's death Instead of In hi» 
Indlvidual capacity as requlred by statute, the court should, under Rev. 
St. S 954 (U. S. Comp. St. 1901, p. 696), In furtherance of justice, permit 
hlm to amend the déclaration changlng the capacity in which the action 
Is broiight. 

[Ed. Note.— For other cases, see Parties, Cent Dlg. {| 94, 165 ; Dec. Dlg. 
{ .59.*] 

8. JxfpGMENT (I 262*) — ^Aeeest or Judgment. 

A défendant In an action for négligent death brougbt by decedent's 
admlnistrator, who is the sole helr, must ralse the point at the beginnlng 
that the action should be proseeuted by plalntiff In his Indlvidual ca- 
pacity, and, .Where the point Is not ralsed until after an adverse verdict, 
. he cannot b^ motion. in arrestof judgment ralse the objection. 

[Ed. Note.— For other cà!ses, isee Judgmeiit Cent Dlg. §§ 463, 464; Dec. 
Dlg. § ;2î62.*] '- 

' îti Erfdr^tO the Circuit Court of the United States for the North- 
cffi'ESstriiftof Mississippi. 

ActiOH by W.' A. Herr, administrator, against the St Louis & San 
Francisco' Raïlroad Company. There was a judgment for plaintiff, 
and défendant brings error. Affirmed. 

Lester 'G. Fant, J. W. Btjchahan, Wm. C. Dufour, and H. Génères 
Ehifoùr;' for plaintiit in errbr, 
James Stone and E. M. Smith, for défendant in error. 

Bèfore; McCORMlCK and SHELBY, Circuit Judges. and MAX-. 
E Y, District Judge. 

SHELBY, Circuit Judge. [1] 1. When this case was in this court 
beforci a statement of the facts was made by the court. 174 Fed. 
93S-940, 98 C. C. A. 550. The facts developed on the second trial 
do not.differ materially from the évidence offered on the first. 

Tba f ollowing excerpt from the opinion on the former trial show» 
the qijestion that we held should hâve been submitted to, the jury : 

''For; the purposes of this décision we may assume — a faét that we do nbt 
décida— th'S.t the çvidence was, suCacient to justlfy the court. in holding, or 
the jury in Sudingi thàt Herr Was négligent In his conduct Such holding or 
findlng would not in our opinion, be . concluslve of the case. If Smith, thé en- 
glneer in charge of the englue iattached tp train No, 256, dldsee, or could by 
the exercise of ordlnary or reasouable care hâve seen, standing on the track, 
the caboose in whlch Herr sat and on which he was kllled far enough before 
striklng it to hâve avoided the collision by stopping his train, the plalntlfC 

•For other cassa see same topic & § numbeb in Dec. & Am. Dlgs. 1907 to date, & Rcs'r Index** 
t RebearittS denled Mardi 19, 1912. 
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would be entitled to recover, notwlthstanding the prevlous négligence of Herr. 
The rule seems to be unquestioned that notwitbstandlng the person Injured 
was guilty of négligence in exposlng hlmself to an injury at the hands of 
the défendant, yet, if the défendant dlscovered the exposed situation of the 
person in tlnie by the exercise of ordinary or reasonable care after se dls- 
eoverlng it to hâve avoided the Injury, and nevertheless falled to do so, the 
contributory négligence of the person injured does not bar a recovery of dam- 
ages from the défendant." 174 Fed. 943, 98 O. C. A. 555. 

The court submitted the question indicated to the jury, and there 
is no exception to the manner in which it was submitted. The 
contention is that the court should hâve directed a verdict for the 
défendant. We had already decided on substantially the same facts 
that the trial court should hâve submitted to the jury the ques- 
tion whether or not the défendant, by the exercise of ordinary or 
reasonable care after the discovery of the decedent's perilous posi- 
tion, could hâve avoided killing him. 174 Fed. 943, 98 C. C. A. 550. 

[2,3] 2. The action is brought by William A. Herr as the admin- 
istrator of the estate of the décèdent E. J. Herr, and it is alleged in 
the déclaration that the décèdent was a single man, that he left no 
widow or child or parent, and that William A. Herr, the plaintiflf, 
was his brother and sole heir and distributee. The défendant pleaded 
"not guilty," and the case was tried on that issue. After verdict was 
rendered for the plaintifï and after a motion for a new trial was over- 
ruled, the défendant nioved in arrest of judgment on the ground that 
the suit had been brought by an administrator when there "was in 
existence next of kin, to wit, a brother of plaintifï's deceased." This 
défense was in no way called to the attention of the trial court nor 
to the plaintiff before trial and verdict. The plaintifï being both the 
administrator and sole heir and distributee, the suggestion means 
that the plaintifï has sued in the wrong capacity, and that he should 
bave sued as sole heir and distributee and not as administrator. It 
is urged in this court with great earnestness and ingenuity that the 
judgment should be reversed; that, where there is an heir, the ad- 
ministrator cannot sue, but the action must be brought in thé name 
of the heir. On the trial below, and when the case was in this court 
on the first writ, it seemed to be assumed by both parties that this 
was a case in which the "légal or personal représentative" of the 
person killed could sue. Code of Mississippi, § 4056. But, assum- 
ing 'that the position of the défendant is correct, that the action should 
hâve been brought by W. A. Herr individually and not as admin- 
istrator (Mobile, J. & K. C. R. R. v. Hicks, 91 Miss. 273, 46 South. 
360, 124 Am. St. Rep. 679), does it follow that the judgment should 
now be reversed? The plaintiff is both the administrator and the 
sole heir of the décèdent. He is the person entitled to whatever is 
recovered by the suit. He having sued "as administrator," instead 
of . individually, if the suggestion had been made by plea or notice 
that the défendant claimed that the action was erroneously brought, 
the déclaration could, if the court sustained that view, hâve been 
amended by striking out the words, "as administrator," etc., aiid per- 
mitting the suit to proceed individually. While it is ofteri hèld that 
an entire change of parties plaintifï cannot be made by amendaient. 
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it is also held that, when a party sues in his own right, he may, if 
the facts warrant it, amend his déclaration so as to make the suit 
stand in a représentative capacity (Hunt v. Collins, 4 lowa, 56; Agée 
V. Williams, 30 Ala. 636) ; and, conversely, if he sues as a représenta- 
tive, he may be allowed to amend by declaring in his individual ca- 
pacity (Bryant v. Helton, 66 Ga. 477; Payne v. Furlow, 29 La. Ann. 
160; Lucas v. Pittman, 94 Ala. 616, 10 South. 603). The fédéral 
statute provides that the court "may at any time permit either of the 
parties to amend any defect in the process or pleading. * * * " 
R. S. U. S. § 954 (U. S. Comp. St. 1901, p. 696). Where the plain- 
tiff is both the sole heir and the administrator of the décèdent and 
sues in the wrong capacity for damages for his death, he vv'ould, in 
furtherance of justice, be permitted to amend his déclaration, chang- 
ing the capacity in which his suit is brought. Van Doren v. Pennsyl- 
vania Railroad, 93 Fed. 260, 268, 35 C. C. A. 282. 

We are of the opinion that, if the défendant wished to défend on 
the ground that the plaintifï sued in the wrong capacity, the défense 
should bave been presented before a trial on the merits. If the point 
had been raised at the beginning, the déclaration, if necessary, could 
hâve been amended. It would be manifestly unjust to permit the 
défendant to hold this défense in reserve to be disclosed only in the 
event that the jury, in a trial on the merits, found for the plaintiff. 
Texas & Pacific Ry. Co. v. Lacey, 185 Fed. 225, 107 C. C. A. 331 ; 
Texas & Pacific Ry. Co. v. Jackson (C. C. A. 5th Circuit) 193 Fed. 
948, decided February 6, 1912; M., K. & T. R. R. Co. v. Wulf (C. 
C. A. 5th Circuit) 192 Fed. 919, decided December 11, 1911. In 
the last case cited, supra, this court held that where the plaintiff was 
the sole beneficiary and entitled to ail the damages resulting from the 
négligent killing of her son, in the absence of objections made in 
limine, it was immaterial whether the suit to recover the damages was 
prosecuted by her individually or as administratrix or in both capaci- 
ties. 

Affirmed. 



EODGERS et al. v. THOMAS. 

(Circuit Court of Aispeals, Elghth Circuit. November 24, 1911.) 

No. 3,432. 

1. Waters and Wateb Courses (§ 230*) — Bonds of Irbig..tion District — 
Suit for Cancèllation — Estoppel. 

Where an irrigation district organized under the laws of a state and 
expressly authorized to issue bonds, sell the same to the highest bidder 
after advertisement, and to use the proceeds for the construction of ir- 
rigation Works, issued bonds which it had voted at par directly to a con- 
tracter In paynient for work which he had performed, its action was at 
inost no more than an Irregular exercise of its power, and, where nelther 
the district nor any taxpayer questioned the validity of the bonds until 
eight years after their issuance and after the right of the contracter to 
luaiiitain an action at law to recover for his work was barred by liinita- 

•For other cases aee Same topic & S n0mbek in Dec. & Am. Digs. 1907 to date, & Rep'r ladexea 
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tion, a subséquent purchaser of property In the district cannot then 
malntain a suit to hâve thera deelared void because of such irregularity. 
[Ed. Note. — For other cases, see Waters and Water Courses, Dec. Dig. 
I 230.*] 

2. Equity (§ 87*) — Lâches — Followinq Statute of Limitations. 

Courts of equity in cases of concurrent jurisdiction usually coiisider 
themselves bound by the statute of limitations which governs courts of 
law in like cases, and this rather in obédience to the statute than by 
anàlogy. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. §§ 242-244; Dec. 
Dig. § 87.*] 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Nebraska. 

Suit in equity by William H. Thomas against Elizabeth O. Rodgers 
and others. Decree for complainant, and défendants appeal. Re- 
versed. 

H. C. Brome (A. H. Burnett and Clinton Brome, on the brief), for 
appellants. 
W. D. McHugh, for appellee. 

Before HOOK and ADAMS. Circuit Judges, and RINER, Distric- 
Judge. 

RINER, District Judge. It is sought by the bill in this case to 
hâve certain bonds issued by an irrigation district deelared void and 
to enjoin the collection of assessments made upon lands within the 
district for the purpose of paying the bonds and the interest thereon. 

[ 1 ] The Circuit Court held the bonds to be void, and ordered their 
cancellation. It appears from the record that the Alfalfa Irrigation 
District was organized in 1895, and, as authorized by the laws of Ne- 
braska, bonds were voted and issued by the district in the sum of 
$22,000 for the purpose of providing a system of irrigation for lands 
lying within the district. The Irrigation District was organized un- 
der an act of the Législature of the state of Nebraska which took 
efïect March 26, 1895 (Eaws 1895, c. 70). By certain allégations of 
the bill it was sought to question the validity of the proceedings by 
which the irrigation district was created and the validity of the élec- 
tion at which the bonds were voted; but the Circuit Court found 
against the complainant with respect to ail thèse matters and they 
need not be further noticed. 

Section 13 of the irrigation act under which thèse bonds were is- 
sued authorizes the board of directors of the district, after the dis- 
trict is organized, to estimate and détermine the amount of money 
necessary to be raised for the construction of ditches, dams, réser- 
voirs, and Works for irrigation purposes within the district, and to 
issue bonds therefor, having first submitted the question of whether 
or not bonds should be issued to the qualified electors of the district. 
Section 14 authorizes the board to sell the bonds from time to time 
in such quantifies as may be necessary to raise money for the con- 
struction of canals and works, the acquisition of property and rights, 

•For other cases see same topic & § number in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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and otherwise to further carry out the object and purposes of tlie 
act. It i's further provided that, before making a sale of the bonds, 
the boârd shall give notice of the sale by publication thereof at least 
20 days in a daily newspaper published in eaçh of the cities of Omaha 
and Lincolri, and in any other ne-<vspàp'er' iat their discrétion. The 
act further provides that àt the time appointée! the bpard shall open 
the proposais received pursuant to the notice, and award the pur- 
chase of the bonds to the highest responsible bidder, provided that 
in no event shall any of the bonds be sold for less than 95 per cent, 
of their face value. Section 15 provides that the bonds and interest 
shall be paid by revenue derived from an annual assessment upon 
the real property of the district. Section 24 provides that the costs 
and expenses of purchasing aiad acquiring property and constructing 
the Works and improvements thereon provided for shall be whoUy 
paid out of the construction fund. The bill allèges that the bonds 
were issued without authority for the reason that the statute contem- 
plâtes they should be sold for cash and a construction fund created 
out of which fund ail expenses for construction and materials should 
be paid, whereas in this case bonds were issued direct to the parties 
constructirig the works, and therefore the bonds are void. 

It is denied in the answer that the contract with the Rodgers pro- 
vided that the price to be paid for construction should be paid in 
bonds; but, on the contrary, it is alleged that the contract required 
that the price of construction should be paid in money. Several 
other matters are pleaded in défense in the answer, among them the 
statute of limitations. 

The bonds in controversy were ail dated July 1, 1896, and between 
the 8th day of November, 1896, and the Ist day of July, 1897, bonds 
to the amOUnt of $14,400 were delivered to W. O. Rodgers, one of 
the contractors. On the lOth day of March, 1898, W. O. Rodgers 
died, leaving a will, under which the défendants, Elizabeth O. Rod- 
gers, wife of W. O. Rodgers, Erwin F. Rodgers, and Hazel D. Rod- 
gers, children of W. O. Rodgers and Elizabeth O. Rodgers, became 
the owners of the bonds delivered to W. O. Rodgers. Between the 
28th day of April, 1898, and the 28th day of March, 1899, bonds to 
the amount of $3,100 were delivered to Elizabeth O. Rodgers under 
a contract for the: construction of certain additional works not in- 
cluded in the contract with W. O. Rodgtets. Other bonds to the 
amount of $4,500 were delivered to other parties, but as the decree 
was in favor of ail the bondholders except the appellants, Mrs. Rod- 
gers and her children, they require no considération. 

Thebill of complaint in this suit was 'filed in the Circuit Court 
by William H. Thomas, a citizen of the state of lowa and a tax- 
payer in Keith county, Neb., on the 4th day oif September, 1906, mak- 
ing Kéith county, its' treasurer, the boafd.of county commissioners, 
ail of the bondholders, the board of directors, ârid the Alfalfa Ir- 
rigation District 'parties to the bill. The appellants and the Irriga- 
tion District only filed answers. No référence need be made to the 
answer of the Irrigation District as it did not appeal from the de- 
cree. The record shows that the lands mentioned in the biir were 
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purcTiased by the appellee from one M. S. CoUins on the 14th day 
of July, 1906, nine years after the bonds had been delivered to W. 
O. Rodgers and more than seven years after the bonds were de- 
livered to Elizabeth O. Rodgers under their contracts. During ail of 
this time CoUins, the then owner of the lands mentioned in the bill, 
as well as ail other landowners in the district, assented to and ac- 
•quiesced in the construction of the irrigation ditch, the sale of the 
bonds, accepted the benefits to their lands arising from the construc- 
tion of the Works, Collins being, as the record shows, the first man 
to take water from the ditch and apply it to his land. In addition 
to this, the record further shows that for three years he was an offi- 
cer of the Irrigation District, and necessarily was thoroughly familiar 
with the entire transaction. During ail of that time the validity of 
the bonds was not questioned by the Irrigation District or by any 
taxpayer therein. Neither is it suggested in the pleadings that the 
price agreed to be paid for the work was excessive, or that there 
was any failure to complète the project in compliance with the terms 
of the contract between Rodgers and the Irrigation District. 

It is quite true the record shows that on the 21st of August, 1896, 
W. O. Rodgers, pursuant to an advertisement for bids for construc- 
tion, submitted a bid to do the excavation work upon the canal, in 
which he stated that he would do the work for 61/2 cents per cubic 
yard payable in cash, or for 8 cents per cubic yard payable in the 
bonds of the district, and the minutes of the board show that the 
bid was accepted generally, without specifying whether the payments 
were to be made in money or bonds. After an advertisement for bids 
for the sale of bonds and no bids having been received the Irrigation 
District on September 18, 1896, entered into a contract with Rod- 
gers for the construction of the irrigation works, wherein the Irriga- 
tion District agreed to pay eight cents per cubic yard for the excava- 
tion, and no référence is made to the bid nor is there any provision 
in the contract requiring the district to give, or Rodgers to accept, 
bonds in payment, so that upon the face of the contract the payments 
were to be made in cash. The record shows, however, that the pay- 
ments were made in bonds, he taking the bonds at par value. From 
the fact that in the bid Rodgers offered to do the work for eight 
•cents per cubic yard payable in bonds, and that the contract provided 
for the payment of eight cents per cubic yard, and the further fact 
that bonds were delivered in payment for the work done under the 
contract, it is insisted that it affirmatively appears from the record 
that the board of directors accepted the second proposition contained 
in the bid, and that the contract must be read as though that provi- 
sion was contained therein, and, further, that, as a construction fund 
was not created by the sale of the bonds of the district for cash in 
the manner contemplated by the statute, the bonds are void. 

The case of City of Ft. Scott, Kan., v. W. G. Eads Brokerage Co., 
117 Fed. SI, 54 C. C. A. 437, is called to our attention, and is relied 
upon as a case in support of this proposition. That was a suit at 
law to recover compensation for personal services under a contract 
between the brokerage company and the city. The city at the time 
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the contract was made had a bonded debt in the sum of $234,000, 
and a sinking fund of $45,000. The bonded debt was drawing 6 per 
cent, per annum and sinking fund l^/^ per cent, per annum, and the 
city entered into a contract with the brokerage company to purchase 
$40,000 of the outstanding bonds, and agreed to pay the brokerage 
company one-half of the net saving resulting to it from the pur- 
chases. At the time the contract was made, by mutual mistake it was 
supposed that none of the bonds of the city were redeemable, although 
subséquent thereto it was discovered that $20,000 of the bonds were 
then payable when called. The brokerage company never bought any 
of the bonds of the city under their contract, but did incur certain 
traveling expenses of its officers and agents and rendered services in 
searching out bondholders of the city bonds and in endeavoring to 
obtain their bonds, and it was alleged that its services and expenses 
amounted to $4,275. The city had no power under the statutes of 
Kansas to make such a contract. The statute made it the duty of 
the city treasurer to collect and keep invested the sinking fund and 
to redeem the outstanding bonds of the citjr, and this court very prop- 
er!y held that, as the city was without power to make any contract 
to employ or pay any one for purchasing or procuring bonds for the 
investment of its sinking fund, it was equally without power to make 
a valid agreement of compromise or to settle a claim founded on 
such an agreement. The distinction between such a case and a case 
where a granted power is imperfectly or improperly executed is at 
once apparent. In that ca:se not only was there no power granted to 
make such a contract, but, on the other hand, by the express pro- 
vision of the statute it was made the duty of the city treasurer to 
do just the thing which the city contracted with the brokerage com- 
pany to do. 

In the case before us the irrigation district was expressly author- 
ized by law to organize as an irrigation district and to issue bonds, 
and with the proceeds of the sale thereof pay for the construction 
of irrigation works, so that it is not a case of the total want of power 
for, as already suggested, it is expressly authorized by the statute 
to organize and to issue bonds and to enter into contracts for the 
construction of irrigation works. Therefore the case falls, we think, 
more nearly within the principle announced in the case of Hitchcock 
v. Galveston, 96 U. S. 341, 24 L,. Ed. 659. That was a case where 
the city entered into a contract with Hitchcock and another for the 
construction of certain sidewalks, and agreed to pay therefor in the 
bonds of the city at their par value. The city was authorized by its 
charter to construct sidewalks, and to charge the cost of construction 
to the abutting lot owners. After the completion of the work the 
city council declared the contract void and the contractor brought a 
suit to recover damages for breach of the contract. The court in 
that case said : 

"We eome now to objections whlch tlie Circuit Court sustained. Tlie learn- 
ed judge held the contrnct iuoperative, because by it the city agreed to pay 
for the work to be done, and the eontractors agreed to receive In i>ayment, at 
par, bonds of the city, denomlnated 'Galveston city bonds for sidewalk Im- 
provement.' Thèse bonds were, by the ordlnance that authorized their issue. 
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made payable to bearer 15 years after date ; and the money realized from as- 
sessment on property fronting on sidewalks improved by means of thelr dis- 
position was declared to be a spécial fund, and approprlated solely as a sink- 
ing fund for their rédemption. The Issue of sucb bonds was held by the 
court to be transgressive of tbe power of the city, and tbe ruliiig was thought 
to be supported by the décision of this court in the cases of Police Jury v. 
Britton, 15 Wall. .">00, 21 L. Ed. 251, and Mayor v. Ray. 19 Wall. 4t>8, 22 
L. Ed. 164. In the view which we shall take of the jireseut case, it is per- 
haps not necessary to inquire whether those cases justifj' the court's conclu- 
sion ; for, if it were conceded that the city had uo lawtul authority to issue 
the bonds, described in the ordiuance and mentioned in the contract, it does 
not follow that the contract was wholly illégal and void, or that the plaiutlffs 
hâve no rights under it. * * * it matters not that the promise was to 
pay in a manner not authorized by law. If paymeuts cannot be made in 
bonds because their issue is ultra vires, it would be sanctioniug rank injus- 
tice to hold that payment need not be made at ail. Such is not the law. The 
contract between the parties is in force, so far as it is lawful." 

So in the présent case, if the irrigation district sold the bonds in 
a manner unauthorized by statute the contracter could, if the vaHd- 
ity of the bonds had been questioned in time, hâve recovered on his 
contract, in the event the bonds were held invahd because of the man- 
ner in which they were sold. But, instead of raising the question of 
the validity of the bonds promptly, as the district or any taxpayer 
therein had the right to do, both the corporation and ail of the tax- 
payers, with full knowledge of the facts, recognized thèse bonds as 
valid obligations of the district and accepted the benefits to their lands 
derived from the construction of the irrigation works until several 
years after the rights of the contracter to sue upon the contract or 
to bring an action based on a quantum meruit was barred by the stat- 
ute of limitations, and his right to recover at law forever lost. Fur- 
thermore, the suit to cancel the bonds was not brought for about eight 
years after the bonds were delivered. Therefore the cause of action, 
if any, arising out of the matters set out in the bill of complaint, did 
not accrue within four years before the bill was filed, and, if the case 
was at law, would be barred by the statute of limitations of Nebraska. 
For eight years the district and the taxpayers accepted the benefits of 
the contract for which thèse bonds were given in payment, and there 
is not a single allégation in the bill nor a particle of proof introduced 
in their behalf tending to show that there were any impediments to 
an earlier prosecution of a suit to test the validity of the bonds. 

[2] We think it is the gênerai rule that courts of equity in cases 
of concurrent jurisdiction usually consider themselves bound by the 
statute of limitations which governs courts of law in like cases, and 
this rather in obédience to the statute of limitations than by analogy, 
while in many other cases they act upon the analogy of the statute 
of limitations at law. For example, where a légal title in ejectment 
would be barred by adverse possession, courts of equity will act upon 
the like limitations and apply it to ail cases of relief sought upon 
équitable titles or claims touching real estate. To this gênerai rule 
there necessarily exist some exceptions. For instance, in cases of 
concealed fraud, time, it has been decided, is no bar to an established 
trust provided the injured party is not guilty of undue lâches subsé- 
quent to its discovery. But those cases it is almost uniformly held 
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do not changé Or modify the rule that where a party Has been guîlty 
of such lâches in prosecuting his équitable remedy as would bar him, 
if his right was solely at law, he will be barred in equity, and this 
rule, under the facts disclosed by the record, must, we think, be ap- 
plied in this case. As the défense of the statute of limitations, which 
we feel bound to sustain, applies to both contracts, we hâve not 
deemed it necessary to refer to them separately. The complainant in 
the court below certainly stands in no better position than the Irri- 
gation District, and the bar of the statute applies to him as well as 
to the Irrigation District. 

With ail due regard for the views expressed by the learned judge 
who tried this case, we are constrained to hold that the suit ought 
not to be maintained. It foUows, therefore, that the deCrée must be 
reversed, with instructions to enter a decree dismissing thé' bill, 



COBB et al. v. BROWN et al. 

(Circuit Court of Appeals, First Circuit. December 6. 1911.^ 

No. 927. 

1. Cabriers (§§ 53, 52*) — "Bill or Lading"— Characteb of Instrument. 

A bill of ladlng is an tastrument of a twofold character, belng at once 
a receipt and a contract. In the former character It is an acknowledg- 
me'nt of . the receipt of the property by the carrier, and in the latter it is 
a contract to safely carry and dellver. 

[Ed. Note.— For other cases, see Carriers, Cent DIg. §§ 166, 167; Dec. 
Dig. §§53, 52.* 

For other définitions, see Words and Phrases, vol. 1, pp. 790-795.] 

2. Carriers (| 173*) — Contract oj Careiagk — Connectinq Carriers Undeb 

Through Bill of Lading. 

A carrier which accepts goods from a Connecting carrier with notice 
that they weré shipped under a through bill of ladiag issued by the initial 
carrier to the owner assumes contraetual relations with the ownér, and 
is bound by the ternis of such bill of lading, at least to the extent that 
they are usual and customary ; and it cannot by Issuing its own bill of 
lading to the Connecting carrier, contalning différent terms, Impose them 
on the owner of the goods who has not assented to, and has no knowledge 
of, such bill of lading. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 760-784; Dec. 
Dlg. 1 173.*] ,; 

3. Carriers' (§ 173*) — Liability fob Loss or Goods — Contract Determininq 

— Cabriage Under Through Bill of IjAding. 

A conslgnment of wool was shipped from Albuquerque, N. M., to Boston 
on a through bill of lading issued by the railroad company, which pro- 
vided that in the event of a loss of goods for which any carrier was lia- 
ble under such bill the value or cost of the same at the point and tlme 
of shipment should govern the settlement, which was a usual and cus- 
tomary provision. It also provided that marine rlsk was assumed by 
water carrier. In course of the transportatlon, the wool was delivered 
to défendant steamship company and was lost on the voyage to Boston 
by the sinklng of its steamship H. M. Whitney. Défendant issued its 
own bill to the Southern Pacifie Company, froin which it received the 
wool, designating such company as the shipper, but contalning the pro- 
vision: "Dellver to party surrenderlng bill of lading of initial llne prop- 
erly Indorsed." Such bill also provided that goods shipped thereun- 

•For otàer cassa s«« sam« topic & S ndmber In Dec. & Am. Dlga. 1907 to date, & Rep'r Indexe! 



COBB V. BKOWN 95!> 

der while on board its vessels were covered by marine Insurance "In 
accordance with and snbject to the conditions and limitations of pol- 
icies held by them." Such policies provided that, In case of total loss, 
the insurer would pay the value of the goods at the point of destination 
on the date of loss, and défendant collected such amount and paid it to 
the owner of the wool, but its value at the point and time of shipment 
considerably exeeeded such sum. Held, that défendant accèpted the 
wool as a part of a through shipment, and undertook to carry the same- 
on account of the owner and not of the forwarding carrier, and could 
not, by issuing its bill of lading to such carrier, vary its llabllity as fixed 
by the initial bill of lading. 

[Ed. Note. — For other cases, see Carriers, Cent. Dlg. §§ 760-784; Dec. 
Dlg. i 173.*] 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Maine. 

Suit in equity by the Berwind-White Coal Mining Company against 
the MetropoHtan Steamship Company and American Trust Compan}' 
against the same (consolidated cause). On intervening pétition of 
Jacob F. Brown and cthers against William T. Cobb and others, re- 
ceivers for défendant. Decree for interveners, and receivers appeal. 
Affirmed. 

J. Markham Marshall, for appellants. 

Hugh W. Ogden (Whipple, Sears & Ogden, on the brief), for ap- 
pellees. 

Before COLT, Circuit Judge, and BROWN and DODGE, District 
Judges. 

BROWN, District Judge. The question in this case arises from a 
total loss of a shipment of wool by the sinking of the steamship H. 
M. Whitney of the Metropolitan Steamship Company, November 5, 
1908. 

The initial bill of lading issued by the Atchison, Topeka & Santa 
Fé Railroad Company, the first carrier, was a through bill from Al- 
buquerque, New Mexico, to Boston, Mass., and provided : 

"In the event of the loss of any property for which any carrier may be 
responsible under this bill of lading the value or cost of the same at the 
point and time df shipment is to govern the settlement, unless the valnation 
is otherwise released or stated on this bill of lading." 

The bill of lading also contained the f oUowing clause : 
"Marine risk assumed by water carrier." 

The railroad company delivered the wool to the Morgan Line of 
the Southern Pacific Company Atlantic Steamship Lines, which trans- 
ported it to New York, where it was received upon the steamship 
H. M. Whitney, which sunk while on the voyage to Boston, the point 
of final destination of the shipment. 

The Morgan Line issued its bill of lading, reciting "Shipped by 
Southern Pacific Co., etc.," with the foUowing indorsements : 

"Insured Rate. 

"Mflse shipped under this bill of lading is covered by marine Insurance 
while on board the steamers of the Metropolitan Steamship Co. in accordance 
with and subject to the conditions and limitations of iwlicies held by them. 

*For otber cases see same toplc & S number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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"Deliver to party surrenderiûg blll of ladlng o£ initial line properly en- 
dorsed." 

The policies referred to provided in case of total loss that the in- 
surance company would pay the value of the goods at the point of 
destination on the date of loss. The value at the point of destination 
was $2,536.21 less thàn the value at the point of shipment. 

The receivers of the Metropolitan L,ine collected from its insurers 
upon the basis of value at the point of destination, and hâve paid this 
amount to the consignées, who novi^ claim the différence on the ground 
that the initial bills of lading were through bills of lading, and im- 
posed upon the Metropolitan L,ine a contractual liability to settle for 
the loss upon the basis of the value at point of shipment. 

The receivers deny that they entered into any contractual relations 
whatever with the consignées, either express or implied, unless the 
contract evidenced by the bill of lading issued by them to the South- 
ern Pacific Company, inures to the benefit of the ownerS of the wool. 
They contend that the Southern Pacific Company contracted with 
the Metropolitan Line for transportation on its own account, and not 
on account of the shippers, and that the Metropolitan Line is not 
concerned with the contractual relations between the shippers and 
the preceding carrier. 

[ 1 ] We think, however, that the appellants place too much reliance 
upon this bill of lading ' as évidence that they assumed contractual 
obligations to the Southern Pacific Company only. A bill of lading 
is an instrument of a twofold character. It is at once a receipt and 
a contract. In the former character it is an acknowledgment of the 
receipt of property on board his vessel by the owner of the vessel; 
in the latter it is a contract to carry safely and deliver. Pollard v. 
Vinton, 105 U. S. 7, 26 L- Ed. 998; Iron Mountain Ry. Co. v. Knight, 
122 U. S. 87, 7 Sup. Ct. 1132, 30 L. Ed. 1077. 

[2] The Metropolitan bill of lading is a receipt issued to the South- 
ern Pacific Company; but from the indorsements it is very clear that 
it was not dealt with as an owner of goods, and that the bill could 
not serve in the hands of the Southern Pacific Company or its trans- 
férée to represent the goods or thç right to receive the property at 
the place of destination. AU this is negatived by the indorsement. 
"Deliver to the party surrendéring bill of lading of initial line," which 
overrides the printed provision for delivery upon surrender of the 
later bill of lading. This is a clear acknowledgment that the prop- 
erty right was outstanding in a third person, and was not in the South- 
ern Pacific Company. 

The second bill of lading, however, seeks by its terms to impose 
contractual obligations upon the owners of the goods, and to limit 
the obligation to them. 

The printed form wâs inappropriate to an independent contract for 
carriage of the goods on account of the Southern Pacific Company. 
The Metropolitan Line under this billacquires no right to collect 
freight frbm the Southern Pacific Gotnpany, and does not look to its 
individual respohsibility, but seeks to impose its charges upon the 
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holder o£ the initial bill and to secure thèse charges by a lien on the 
goods. 

The printed form makes spécial exemptions from the ordinary lia- 
bility of a carrier such as could be valid only with the assent of the 
owner of the goods. It even provides that the goods shall be subject 
to a lien, and may also be retained for freight and charges on other 
goods due from the party "on whose account they are transported." 

Clearly it was not intended that thèse particular goods, deliverable 
to the holder of the initial bill, should be subject to other 
charges against the Southern Pacific Company on other goods of 
other shippers. They are obviously not to be transported on account 
of the Southern Pacific Company, but on account of a shipper with 
a proprietary interest. They are to be carried on account of the 
party who must présent the original bill of lading and pay freight 
charges. 

This bill of lading does not on its face purport to be an independ- 
ent contract of carriage with the Southern Pacific Company if we 
read beyond the words, "Shipped by Southern Pacific Company." 
Upon this présent record, it is a receipt given to a forwarder with an 
attempt to impose terms not upon the forwarder, but upon the owner 
or consignées. 

The issuing of the second bill of lading is insufficient to show a 
refusai to accept goods upon the terms of the original shipment. 
There is an acceptance of goods with full knowledge that they are 
in the hands of the forwarders under a through bill of lading, and 
the issuing of a receipt with provisions inappropriate to a contract with 
the forwarder, but intended to impose terms upon the owner. 

The fact that the Southern Pacific Company is named in the re- 
ceipt is insufficient in the face of the indorsement as to the initial bill 
of lading to make the Southern Pacific Company a party to the con- 
tract of carriage contained in the rest of the printed form. Neither 
in the bill nor in the record is there any évidence of authority of the 
Southern Pacific Company to change the rights of the holder of the 
original bill of lading. 

We are of opinion that the second bill of lading shows an intent 
to contract with the owner of the goods. As the goods are to be car- 
ried at an insured rate, it is a fair inference that the provisions for 
insurance were intended as a practical compliance with the require- 
ment "Marine risk assumed by the water carrier." 

We are of opinion that the goods were tendered by the Southern 
Pacific Company and accepted by the Metropolitan Line for carriage 
on account of the owners of the wool. Accepting the goods from 
the forwarder for carriage on account of the owner, under an out- 
standing through bill of lading, the Metropolitan Line was legally 
entitled to claim the betiefit of ail exemptions on its behalf in the 
original bill of lading. We think the converse is also true, and that 
it became bound by such provisions of the original bill for the ship- 
per's benefit as were in accordance with usage, and were reasonably 
to be expected in an initial bill of lading of ordinary form. 
193 F.— 61 
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That the provision for a valuatipn at the point ofshipment was in 
accordance with usage is established by the évidence. 

In fj^:t, the Metropolitan Line's policies by their terms recognize 
the existence of the usage to insure on this basis of valuation. The 
insurers were protected against a higher valuation by the express 
provisions of the policy. 

Whether a copy of the initial bill of lading came to the hands of 
the Metropolitan Line is not stated upon the appellants' brief . From 
custom the appellee draws the inference that copies of thèse bills of 
lading accompanied the wool. Upon the record, therefore, it is not 
clear whether we are called upon to décide how far mère knowledge 
of the existence of an initial bill of lading casts upon the Connecting 
carrier a duty to inquire as to its terms, and to what extent in the 
absence of such inquiry it is bound by the terms of the initial bill. 

As we understand the appellants' argument, whether the Metro- 
politan Line was actually informed of the contents of the initial bill 
is immaterial to its contention, since it relies upon the giving of the 
second bill of lading as conclusive évidence that it did not contract 
with the owner of the wool but with the Southern Pacific Company. 

It is not necessary to décide that mère knowledge of the existence 
of the initial bill bound the Connecting carrier to ail its terms however 
extraordinary or unusual. But a carrier who accepts goods from a 
forwarder, with notice that they are under a through bill of lading 
issued to the owner at the time of shipment, bas such opportunity to 
obtain actual knowledge of the terms of the original bill that there 
can be no injustice, as between it and the holder of the original bill, 
in charging it with knowledge of those terms — ^to the extent at least 
of implying from its acceptance of the goods its asserit to such terms 
of the original bill as are not unreasonable and conform to established 
usage. The carrier, under such circumstances, cannot be heard to 
contend that, unless actual knowledge is affirmatively shown, no as- 
sent on its part is proved. 

[3] We are of the opinion that the Metropolitan L,ine, upon the 
évidence iri the record, accepted the goods as a part of a through ship- 
ment, and undertook to transport them on account of the owner and 
not on account of the forwarder. Under thèse circuinstances, it could 
not, by any act of its own, impose terms upon the owner without 
his consent, nor could the forwarder consent for want of authority. 

The discrçpancy between the valuation in the initial bill and that 
in the Metropolitan policies referred to in the second bill affords 
slight évidence of any actual intentiop of the agents of the Metro- 
politan Line to refuse to accept the goods for carriage on account of 
the owners on the original terms, or to impose upon the owner terms 
at variance with those of his original contract. Valuation at the point 
of destination might be krger or srnaller than at the point of ship- 
ment, accordifig to the , wool market. Either valuation is fair and 
rça^onable enough, and tliis case involyes not a question of actual 
intent, but merely an inquiry into the rjghts of the parties under cir- 
cumstances ijot. foreseen, but presumably entirely accidentai so far as 
any disparity between the initial bill of lading and the Metropolitan's . 
policies is concerned. 



As the valuation in the initial bill is reasonable and in accordance 
with the usage of the trade, as the goods were accepted for carriage 
on behalf of the owner at an insured rate, we are of the opinion that 
the MetropoHtan Line agreed in substance to assume the marine 
risk, and that the extent of its obligation to the holder of the initial 
bill upon its assumption of marine risk is to be measured by the rea- 
sonable terms of the initial bill of lading — ternis which in ordinary 
course of trade would appear on the documents attending the trans- 
portation of the goods — rather than by the indirect références to 
the unknown terms of its own insurance policies contained in its re- 
ceipt to the forwarder. 

It is inconsistent with the usage in this trade that the shipper's 
rights should be varied without his knowledge. 

Without questioning the Connecting carrier's right to refuse goods 
upon the terms of the initial bill of lading, we find no évidence of 
any actual intent to refuse the offer made by the through bill of 
lading. The goods were accepted, and any attempt to vary the ini- 
tial shipper's rights by handing to the forwarder a printed blank with 
the provisions in question was ineffectuai. 

The decree of the Circuit Court is affirmed, and the appellees re- 
cover costs in this court. 



FARMERS' LOAX & TRUST CO. v. CENTRAL PARK, >,. ic si. R. 

R. CO. et al. 

(Circuit Court of Appeals, Secoud Circuit. Deceinber lu, 1911.) 

No. .'52. 

1. Street Raileoads (§ 52*) — Bonds — Pckchase or Taymext — Constkuction 

OF Lease — "Renewal of Bonds." 

Where a lease of street raihvay property, which was subject to a mort- 
gage securing an issue of bonds, contained a provision requlring the 
lessee on the maturity of the debt to "provide for the renevval thereof 
by the issue or renewal of bonds," there was no duty on the lessee to 
pay and extinguish the bonds at niaturity and its acquisition of them at 
or near their maturity, through a trustée, with the purpose of having 
them held by the trustée to protect its lease and its own bonds with the 
proceeds of which they were purchased and which were secured by a 
mortgage to the trustée on such lease and other property, did uot operate 
as a payment but only as an extension which was fairly within the pro- 
vision of the lease for a "renewal" (clting Words & Phrases, Title "Re- 
newal"). 

[Ed. Note. — For other cases, see Street Railroads, Dec. Dig. § .'52.*] 

2. Stbebt Railroads (§ 54*) — Moetgage — Effect of Assumption by Lessee. 

Under the law of New York, the assumption by the lessee in a lease 
of Street railroad property of a mortgage thereon did not impose on it 
any higher obligation than to hold the lessor harmless from the consé- 
quences of a foreclosure ; the mortgaged property remalning the primary 
fund for payment of tlie mortgage. 

[Ed. Note. — For other cases, see Street Railroads, Cent. Dig. § 133 ; 
Dec. Dig. § 54.*] 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

•For other cases see same topic & § humbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Suit in equity by the Farmers' Loan & Trust Company, as trustée, 
against the Central Park, North & East River Railroad Company, 
the Metropolitan Street Railway Company, and others for foreclo- 
sure of a mortgage. From a decree oî foreclosure (181 Fed. 595), 
the Central Park, North & East River Railroad Company, mortga- 
gor, appeals. Affirmed. 

William N. Dykman and Arthur E. Goddard, for appellant. 

Geller, Rolston & Horan (Edward H. Blanc and Frederick Geller, 
of counsel), for appellee. 

Bronson Winthrop (George Roberts, of counsel), for Morton 
Trust Company. 

Before COXE and WARD, Circuit Judges, and HOUGH, Dis- 
trict Judge. 

HOUGH, District Judge. It is admitted that the opinion of Judge 
Lacombe, C. J., in the court below correctly states the material facts 
of this litigation. It is therefore unnecessary to consider at length 
the évidence and exhibits. 

The propositions on which the Central Park Company rests its 
appeal are reducible to three, viz. : 

(1) Since the lease of 1892 provides that "this lease is made sub- 
ject to ail debts and liabilities of the [Central Park Company] which 
are hereby assumed and are to be paid by the [Metropolitan Com- 
pany] as a part of the considération hereof ," it follows that the Met- 
ropolitan Company becanie primarily responsible for the mortgage 
debt of 1872 ; the Central Park Company but a surety, and its prop- 
erty also but secondarily liable. 

(2) This being the légal relation of the parties, the acquisition of 
the bonds on their maturity by the Morton Trust Company, under 
the circumstances, and in the manner detailed in the opinion below, 
constituted a payment of the mortgage debt. 

(3) But, if the bonds were not extinguished by payment eo instanti, 
the Morton Trust Company acquired possession of them, then the 
time for their payment was extended in favor of Metropolitan Com- 
pany by the terms of the mortgage of 1902, and such delay discharged 
the Central Park Company as surety, and its property as well. 

This case does not require décision of the question whether the lease 
of 1892 imposed upon the Metropolitan Company the obligation of ulti- 
mately paying, not only the current indebtedness, but the already ex- 
isting funded debt of the Central Park Company. 

[1] It is enough that the document itself is sufficient évidence 
that the parties intended the indebtedness secured by the mortgage 
of 1872 to be continued, and the property of the Central Park Com- 
pany to be pledged to secure the same, for an indefinite period. This 
is fully shoWnby the following language from the lease: 

"Whenever any of the funded debt of the party of the first part [Central 
Park Company] shall become due and payable, the party of the first part 
shall, upou the request of the party of the second part provide for the re- 
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newal thereof by the issue or the renemal of bonds in tlie customary form 
aiMJ iipon llke request shall secure the isame by mortgage or niortgages upon 
ail its property and franchises, and this shall be done at the lowest rate of 
interest at whieh such bonds ean be marketed. 

"Provided, however, and it is hereljy expressly agreed, that any mortgage 
so niade shall lie made subject to the existing flrst mortgage of one million 
two hundred thoiisand dollars (.?1,2(X),000) novv upon the property of the Com- 
pany, and also to the rents provided to be paid by this lease, wliich mort- 
gage and rents shall be a charge upon ail of the property and rights of the 
Company prior to any otlier mortgage whlch may hereafter be placed thereon ; 
it being understood that said first mortgage may be refunded at lower in- 
terest and still retain its place as first mortgage." 

It follows froin this that there was no duty upon the Metropolitan 
Company to pay and extinguish the Central Park Company's bonds 
in 1902, nor at any time down to the présent. This being true, it 
would require a most technical view of the actual occurrences to pro- 
duce the holding that what the lessee company was not presently 
bound to do, what no one intended to do, and what the lessor never 
asked to be done, was nevertheless inadvertently acconiplished. 

We agrée with appellee's contention that what was done amounted 
to an extension of the bonds (or of the indebtedness evidenced by 
the same), without interest, and are of opinion that such extension 
is fairly within the provision of the lease for "renewal of bonds." 
See Words and Phrases, tit. "Renewal," for cases holding extensions 
frequently synonymous with renewals. 

[2] But even assuming with appellant that the lease of 1892 does 
contain an assumption of the Central Park Company's funded debt, 
and assuming, further, this case is governed wholly by the law of 
New York as declared by its highest court, there is nothing in the 
évidence to show that the Metropolitan Company ever assumed any 
higher obligation than one to hold the Central Park Company harm- 
less from the conséquence of foreclosure, the pledged property re- 
maining as always the primary fund for the payment of the mort- 
gage. "The giving of a covenent by the grantee does not work a 
novation of the mortgage debt. It does not make the debt his own, 
except in respect to the estate." Matter of Wilbur v. Warren, 104 
N. Y. 198, 10 N. E. 265, citing Butler v, Butler, 5 Ves. 534. 

This is exactly where appellant's argument leads, viz. : The as- 
serted assumption of payment is held to hâve worked a novation, 
so that an action would hâve lain by the Central Park Company 
against the Metropolitan Company in 1902 to compel the surrender 
and cancellation of the bonds in question, even though (had that 
been done) the same property might hâve been at once subjected to 
another mortgage of the same amount to run for any length of time. 
This position seems to us answered by its statement. 

It follows, from the admission made (for argument's sake only) 
of an assumption of the debt secured by the mortgage of 1872, that 
the pledged property remained the primary fund for repayment, and 
that whatever extension of time for payment resulted from the terms 
of the mortgage of 1902 was granted not to the principal, but to 
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the surety (Metropolitan Company), and has not, therefore, worked 
any release of the principal fund now being proce:eded against. 
The decree is affirmèd, with costç. 

WARD, Circuit Judge (concurring). December 1, 1872, the Cen- 
tral Park, North & East River Railroad Company made its mort- 
gage to the Farmers' Loan & Trust Company to secure payment of 
bonds aggregating $1,200,000 and maturing December 1, 1902. 

October 14, 1892, the Central Park Company leased ail its property 
to the Metropolitan Street Railway Company for the unexpired term 
of its charter, some 68 years, and for any extension thereof which un- 
der the law might be perpétuai. The lessee assumed the payment 
of the fnortgage debt. This resulted as between the parties in the 
Metropolitan Company becoming the principal debtor and the Central 
Park Company and the mortgaged premises the surety. 

February 14, 1902, the Metropolitan Company leased ail its prop- 
erties, ipcluding the Central Park leasehold, to the Interurban, now the 
New York City Railway Company, for the term of 999 years, the rent 
being payment of ail taxes and assessments, ail interest payable by 
the Metropolitan Company and a dividend of 7 per cent, on its capi- 
tal stock. March 21, 1902, the Metropolitan Company executed a 
mortgage to the Morton Trust Company to take efïect April 1, 
1902, to secure the payment of $65,000,000 of 100-year refunding 
bonds of which it was intended to issue $23,950,000 in payment of, 
and substitution for, outstanding bonds to that amount secured upon 
properties owned by the company and $18,820,000 to be used to ac- 
quire bonds secured upon properties leased by the company, among 
which were thèse Central Park bonds. Thèse acquired bonds were 
to be kept alive (the purpose being, of course, to make the refunding 
mortgage eventually a first lien), and were to be given to the Trust 
Company as additional secùrity for the payment of the refunding 
bonds. When the Central Park bonds fell due, they were, in ac- 
cordance "with the provision of the mortgage, taken up with the mon- 
eys of the Metropolitan Company derived from the sale of the re- 
funding bonds and delivered to the trustée as additional secùrity for 
the payment of the refunding bonds. June 12, 1908, the Metropoli- 
tan and New York City Railway Companies having failed and the 
interest on the Central Park bonds held by the Morton Trust Com- 
pany being in arrear, this proceeding was begun to foreclose the 
mortgage oh the property of the Central Park Company. That com- 
pany défends on the ground, first, that the bonds were paid, and, 
second, ji£ not paid, that it was discharged for ail Hability in connec- 
tion with them as surety by the dealings between the Metropolitan 
Company and the Morton Trust Company. 

I hâve little difficulty in finding that the bonds were purchased and 
not paid; as, between the parties hère inyolved. This was the scheme 
of the, mortgage. They were delivered to the Morton Trust Company 
for that purpose, and were marked by it as held in trjiist for the pur- 
pose of the mortgage and the Central Park Company reported the 
bonds to the public authorities as outstanding and held in the in- 
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vestment account of the Metropolitan Company in the months of 
June, 1904, 1905, and 1906. 

Though the mortgage debt was not technically refunded as provided 
in the lease, the arrangement by which it was kept alive accomplished 
the same purpose, and was acquiesced in by the parties. The question 
is whether tiie bonds were kept alive merely for the benefît of the 
Metropolitan Company as principal debtor or whether they were kept 
alive for the benefit of the Morton Trust Company, trustée of the 
refunding bonds. 

It may be conceded that the Central Park Company did not know 
the provisions of the mortgage, and that knowledge of those provisions 
is not to be imputed to it. Upon this theory ail we hâve a right to 
suppose that it knew is that the Metropolitan Company was keeping 
the bonds alive for its own purposes not inconsistent with its being 
the principal debtor. 

If the Metropolitan Company, the owner of the bonds, were now 
the holder, it is quite clear that it could not foreclose because be- 
tween it and the Central Park Company it is the principal debtor and 
the Central Park Company and the mortgaged premises surety. The 
theory that the land is the primary fund for the payment of a mort- 
gage debt is true and équitable between grantor and grantee because 
the grantor has no interest whatever in the land and his liability as 
surety will be extinguished or reduced pro tanto by the sale of the 
land. This is not so between landlord and tenant. If the landlord's 
real estate is sold to pay the tenant's debt, the landlord's liability as 
surety is not thereby extinguished or diminished. On the contrary, 
he will be paying the debt exactly as if he were the principal debtor. 

The Central Park bonds were negotiable securities. When the 
Morton Trust Company delivered the refunding bonds to the Met- 
ropolitan Company upon the distinct agreement that the Central Park 
bonds then delivered to it should be held as additional security, the 
Trust Company was not afifected by equities existing in favor of the 
Central Park Company against the Metropolitan Company as to thèse 
bonds unléss it had notice of them. No évidence of actual notice is 
oflfered and the question is whether it had constructive notice. It is 
sought to pi-ove this by imputing to it as matter of law knowledge of 
the provisions of the lease from the Central Park Company to the 
Metropolitan Company of October 14, 1892, which, I think, may not 
be done. 

I am not impressed by the argument made on one side or the other 
that the results pointed out from a certain construction of the docu- 
ments are such as to make it impossible to believe that any sane per- 
son would hâve made such a contract. The draftsman was no doubt 
contemplating, as probably everybody in interest was contemplating, 
that this particular adventure would be a most profitable one and con- 
tinue such say for a thousand years. It is its unexpected failure 
within a very few years that has raised thèse very embarrassing ques- 
tions. If the results had been foreseen, no doubt they would hâve 
been covered in the instruments. As it is, great hardship will be done 
to some one, however the case is decided. 
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TATLOR V. UNITED STATES. 

(Circuit Court of Appeals, Nmth Circuit. February 13, 1912.) 

No. 2,022. 

1. Criminal Law (§ S14*) — Instructions— Appltcability to Evidence. 

Where fédéral offlcers gave monéy to an ludlan, and directed hlm to 
purchase whisky therewith from défendant, If possible, but tliere was no 
évidence that the officers had any suspicion tbat défendant was en- 
gaged in the practice of selling liquor to Indians, an instruction that, 
if the offlcers were coUvlnced that défendant was engaged in such prac- 
tice, then there was ample ground for thelr conduct, and they should 
not be dlscredlted on that account, though without such suspicion their 
cguduct was reprehensible and would discrédit them, was erroneous as 
inapplicable to the évidence. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. § 1979; 
Dec. Dig. § 814.*] 

2. Witnesses (§ 367*) — Cbedibility— Government Officers— Suspicion. 

Where government offlcers gave money to an Indian, with instructions 
that he atteuipt to purchase liquor therewith from défendant and a 
prosecution of défendant was subsequently based on an alleged sale of 
liquor to hlm, évidence that the offlcers entertained a suspicion that 
défendant was in the habit of selling liquor to the Indians did not bear 
on thelr crediblUty as witnesses. 

[Ed. Note. — For other cases, see Witnesses, Cent. Dig. §§ 1184, 1185 ; 
Dec. Dig. § 367.*] 

In Error to the District Court of the United States for the Eastern 
Division of the Eastern District of Washington. 

Ed Taylor was convicted of selling liquor to an Indian, and he 
brings error. Reversed and remanded. 

F. C. Robertson and Fred Miller, for plaintiff in error. 

Before GILBERT and ROSS, Circuit Judges, and WOLVER- 
TON, District Judge. 

ROSS, Circuit Judge. The plaintifï in error was indicted for and 
convicted of the crime of selling whisky to an Indian, and upon such 
conviction was adjudged by the court to be imprisoned in the peni- 
fentiary at McNeill's Island in the state of Washington for the period 
of two years at hard labor, and to pay a fine of $100 and the costs 
of the prosecution. 

The sole point presented hère relates to the instructions of the court 
below. The testimony in the case is comparatively brief, and the 
substance of it may be shortly stated. That on the part of the gov- 
ernment tended to show that an Indian named Moses Phillips, living 
on the Spokane Indian réservation, and under charge of the Indian 
agent there, was given, by two deputy spécial officers of the Depart- 
ment of the Interior, money belonging to the government, with which 
to buy whisky from the défendant, who was a barkeeper in a certain 
saloon in the town of Okanogan, state of Washington, and thereby 
securè évidence against him of a breach of the statute prohibiting the 
sale of such liquor to an Indian in the position of Phillips. The 

*For other cases see same toplc & § number In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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évidence on the part of the government tended to show that the two 
spécial officers referred to met by appointment the Indian mentioned 
at Okanogan, and that PhilHps, on the 20th of August, 1910, dressed 
in a bhie suit and lumber jack boots, went about half past 3 in the 
afternoon of that day into the saloon and asked the défendant for a 
pint of whisky ; that the défendant told him to go into a little closet 
in the back end of the saloon, which he did, and that the défendant 
then entered the closet with a pint bottle of whisky concealed under 
his apron, and handed it to the Indian, who paid for it, and that the 
latter then took it to one of the spécial officers and gave it to him; 
that the défendant told the Indian at the time that he could get ail 
the whisky he wanted after dark; and that after 9 o'clock of the 
night of the day mentioned the défendant sold the Indian two pints 
and one quart of whisky, for which he paid the défendant — the de- 
fendant delivering the whisky to the Indian near a certain hitching 
post across the street from the saloon, which testimony of Phillips 
in respect to the sale and delivery near the hitching post was cojrob- 
orated by that of the two spécial officers. 

The testimony of the défendant was to the efïect that he neithei' 
sold nor gave to the Indian any whisky, but, on the contrary, posi- 
tively refused to sell or give him any when he came into the saloon, 
or at any other time, and made him go out of the saloon when he 
came there for it ; that during the evening of the day mentioned he 
was not in the town of Okanogan, having gone, with a woman com- 
panion, between 6 and 7 o'clock, for a drive on the other side of the 
river, from which he did not return until between 11 and 12 o'clock 
that night; and the défendant also introduced the testimony of a 
number of witnesses to the effect that they saw him at différent times 
while driving with that companion, at différent hours during the 
evening and night at designated places along the road, and also the 
testimony of defendant's companion, who was a cook in a restaurant, 
and who corroborated ail of his statements in respect to his absence 
from Okanogan and his return there about 11 o'clock that night, and 
the testimony of a young man to the effect that he took the place 
of the cook that evening between 6 and 7 o'clock, and that the de- 
fendant and his companion did not return until about 11 o'clock that 
night. There was other testimony given on behalf of the défendant 
tending to corroborate his testimony. There was, therefore, a sharp 
conflict in the évidence upon the vital question in the case. And, in 
view of the instruction complained of, it is proper to add that there 
was no testimony given upon the part of the government tending to 
show that its spécial officers referred to had &ny suspicion that the 
défendant Taylor was in the habit of violating the law in the respect 
indicated. 

The instructions complained of are as foUows : 

"There is testimony tending to show that the government, through it« 
agents, furnished money to this Indian to buy this whisky. Of course, if 
the government otHcers were convinced that this man was engaged in a 
practice of that kind, they were justifled in uslng this means to detect it. 
If, on the other hand, they should glve money to an Indian, and send him 
at large to buy whisky from whomsoever he œight, whether that party had 
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beén in the habit theretofore of selllng whisky to Indians or not, thelr con- 
dttct would be reprehenslble, and any jury would discrédit thelr testimony ; 
but, as I said before, If they were convlnced that he was engaged In that 
practlce, then there Is ami)le warrant iCor thelr conduct, and you should 
not discrédit them on that account." 

The court having thereupon asked whether there were any objec- 
tions to the instruction thus given, the following proceedings took 
place: 

"Mr. Miller (counsel for défendant): The défendant eXcépts to that por- 
tion of the court's Instructions whlch tells the jury that If the spécial agents 
were out looklng after people whoin they suspected of belng In the habit of 
selllng Uquor to Indians, as belug In the nature of a comment upon the 
évidence, and as Indlcatlng to the jury that they probably had an eye on 
Taylor, at the tlme they were maklng thls Investigation. 

"The Court (to the jury); I gave you that Instruction, gentlemen, solely 
as bearlng upon the credlblUty of the wltnesses. I am not intimatlng that 
he was éngaged in that practlce, and whether they Indulged in that sus- 
picion or not is no évidence of his gullt, but it is a fact that you hâve a 
rlght to take Into considération in measurlng their conduct and credlblUty. 
You may now retire." 

[1^ 2] The court thus clearly instructed the jury that, if the spécial 
officers of the government entertained a suspicion that the défendant 
was eiigaged in the practice of selling whisky to Indians, they couTd 
considef that matter in measuring the credibility of those officers, 
whôse testimQuy, as has been shown, was in direct conflict with that 
of the défendant and with a number of his witnesses. There was 
cleâr error in the instruction, first, because, as has been said, there 
was no testimony tending to show that the officers entertained any 
such suspicion, and, secondly, because no such suspicion on their part, 
if entertained, would beàr upon their credibility as witnesses. See, 
upon the first reason stated for our décision, the cases of Beard v. 
United States, 158 U. S. 550, 558, 559, 15 Sup. Ct. 962, 39 L- Ed. 
1086V Bird V. United States, 187 U. S. 118, 23 Sup. Ct. 42, 47 L. Ed. 
100; Poster v. United ëtàtes, 188 Fed. 305, 110 C. C. A. 283; Mullen 
V. United States, 106 Fed. 892, 46 C. C. A. 22. 

The judgment is feversed, and the case remanded to the court be- 
low for à new trial. ' 



., LUM YAK V. UNITED STATKS. 

(Circuit Court of Appeals, Nlnth Circuit. February 13, 1912.) 

' . No. Ij984. . 

1. Cbiminal Ijaw (i 395*) — ^Evidence Pbocured on Seizubk— Admissibilitt. 

Letters are not inadmissible agalnst accused, because unlawfully selzed 
by aùthorities, where the search doéS not appear to hâve been seriously 
reslsted. 

[Ed. î^ote.— For other cases, .see Crlmiual Law, Cent. Dig. § 877; Dec. 

: Dig. § 395.*] ; .': , v. , ' : , ' , . 

•For other cases see same topic & § numbeS Ie Dec. & Am. Dlgs.' 190t to date, & Rep'r Indexes 
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2, BiOAMT (§ 9*) — Evidence— Admissibilitt. 

In a bigamy trial, a letter to accused from hls son, speaklng of the 
latter's mother as accuped's wlfe, and a reply letter acknowledglng ob- 
ligation to lier, were admissible to show the former marrlage. 

[Ed. Note.— For other cases, see Bigamy, Cent. Dlg. |§ 34-53 ; Dec. Dig. 
S 9.*] 

In Error to the District Court of the United States for the Ter- 
ritory of Hawaii. 

Lum Yan was convicted of bigamy, and he brings error. Affirmed. 

John W. Cathcart, Fred W. Milverton, and E. C. Peters, for plain- 
tiff in error. 

Robert W. Breckons, U. S. Atty., and W. T. Rawlins, Asst. U. S. 
Atty. (Robert T. Devlin, U. S. Atty., and Benjamin L. McKinley, Asst. 
U. S. Atty., of counsel), for the United States. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 

WOEVERTON, District Judge. The plaintiff in error was in- 
dicted, tried, and convicted of the crime of bigamy. During the course 
of the trial two letters were offeredi and received in évidence, over 
the objection of counsel for plaintiff in error, and the action of the 
court in admitting the letters is assigned as error. The first of thèse 
letters is addressed on the envelope : 

"To Hls Father, Lin Tsan-yuan, from Lin I-man, of the Village of Heng- 
wei. In the District of Hsiang." 

The letter reads : 

"Dear Father: • • • Slnce your btisiness is so prospérons and you 
are In need of some one to help you in your many aflairs, my mother and 
I are yery désirons of comlng to you that day and night we may ail be happy 
together. Should you get a certlflcate permltting you to bring your wlfe 
(to the Uûited States), you can intrust it to some friend to bring it over and 
thus save expense. • * • As to your remark about marrylng a wlfe, 
mother is very unwilllng, slnce her two sons are already grown and the 
famlly is poor. « • » i can only beg you, my father, to remember your 
family klndly." 

The second letter is addressed on the envelope : 

"A : Ivetter of Peace and under Separate Cover [a Draf t] for $50 Current 
Coin at Exchange of .72 [i. e., Mexican dollars, which are valued at .72 tael, 
or Chinese ounce]. • • • From Lin Tsan-yuan [same as Lum Yan]." 

The letter reads: 

"To My Son, Lin I-man (Cantonese Lum Tet-mun): • • • j should 
like very much to do as you suggest, intrust to some friend the necessary 
papers to bring you and your mother hère, but to do so is very difflcult. In 
the first place, living hère is very expensive. * • • xhis month l flnd I 
can send you [a draft for] $50 current coin of .72 [té., Mexican dollars — 
.72 taelj. On receipt you can use It for hoiisehold expenses. It Is good that 
you and your bi'other are staying at home. The important thing is to heed 
your mother's instructions." 

•For othar cases ses same topic & { nxiubeb in Dec. & Am. Dlgi. 1907 to date, & Rep'r Indexes 
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Thèse letters are offered as tending to show that the plaintîff in 
error was married to a woman ih China. A Subséquent marriage 
to another woman was clearly shown by tKe testimony. Thèse letters 
were procured from the plaintiff in error, by the United States dis- 
trict attorney and one Loo Joe — a person connected with the Depart- 
ment of Justice in the capacity pi interpréter — and a deputy marshal 
of the United States for the district of Hawaii, who went to the house 
of the plaintiff in error for the purpose of getting from him his regis- 
tration papéfs. In the effort to fînd such papers, the plaintiff in error 
produced a box, which the district attorney took into his possession 
and carried away to his office. The box being opened by keys pro- 
duced by the plaintiff in error, the officers made search of the con- 
tents, and in doing so found the letters. They had translations made 
of them, and on the trial produced them in évidence, as previously 
indicated. 

Counsel for plaintiff in error insists that the letters should not 
hâve been admitted in évidence, for two reasons : First, that they were 
procured by an unlawful search and seizure, contrary to the fourth 
amendment to the Constitution; and, second, that they were not suf- 
ficiently connected with the plaintiff in error, by other évidence in 
the case, tobe binding upon him. 

[1] Answering the first objection, it will be premised that the ob- 
jection to receiving the letters in évidence as being private papers, 
taken without the accused's assent, was raised for the first time in 
the trial of the cause for the..offense charged. The question was not 
in any way made or interposed in any attempt to resist an unlawful 
seizure of the documents. Indeed, it does not appear that plaintiff 
in error seriously resisted the search that was made. Under such 
circumstances, it has béen held by the Suprême Court of the United 
States (Adams V. New York, 192 U. S. 585, 24 Sup. Ct. 372, 48 L. 
Ed. 575) that such papers are compétent as proof tending to show 
the guilt- of the accused, although they may hâve come into the pos- 
session of the officers irregularly, or by compulsory process. The 
court in that case says : 

"In such cases the weight of authority, as well as reason, llmits the in- 
qulry to the competency of the proffered testimony, and the courts do not 
stop to Inqulre as to the means by which the évidence was obtained." 

The court distinguishes the case of Boyd v. United States, 116 U. 
S. 616, 6 Sup. Ct. 524, 29 L. Ed. 746, relied upon by counsel for plain- 
tiff in error, and we think that case is clearly distinguishable, also, 
from the çne at bar, and that the Adams Case is controlling hère. 
This disposes of the first question presentedl. 

[2] The other proposition is that the letters do not tend to con- 
nect plaintiff, in error with the crime charged. We cannot agrée with 
counsel as to this, for it seems perfectly manif est that they do. The 
first letter is from the son to the father, and speaks of the mother in 
such a way as to leave the strongest inference possible that she is 
the wife of the father. In fact, the letter refers to the mother as 
"your [the accused's] wife." The second letter, which we présume 
was written, but not sent, is from the father to the son, and acknowl- 
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edges by inference his obligations to the mother of the son, and di- 
rects the son that the important thing is to heed his mother's instruc- 
tions. Thèse letters, being found in the possession of the plaintiff in 
error, together with the way in which they are addressed, would seem 
so closely to connect them with the accused as to make them évidence 
against him, thus tending to show that he has a wife by préviens mar- 
riage. 

The judgment of the court below will therefore be affirmed. 



CATHAT TRUST, Limited, t. BROOKS. 

(Circuit Court of Appeals, Nlnth Circuit February 5, 1912.) 

No. 1,971. 

1. APPEAt AND ElîBOB (4*) — PBOPEB MODE OF REVIEW — SeT-OFF OF JUDO- 

MENTS ISTERVENTION. 

A proeeeding relatlng to the set-off of Judgtnents, whfeh proceedlng 
was initiated by motion made in an action at law In the sarae court in 
which both judgments were entered, Is of an équitable nature, and the 
proper way to bring np an order denying a pétition to Intervene Is by 
appeal. 

[Ed. Note. — For other cases, see Appeal and Error, Cent DIg. |§ &-21 ; 
Dec. Dlg. § 4.»] 

2. Appeal and Ebbob ( 70*) — Décisions Reviewablk — Set-Off of Judgments 

— Inteevention. 

An order denying a pétition to Intervene In a proeeeding relatlng to 
set-off of judgments is a final order. 

[Ed. Note. — For other casés, see Appeal and Error, Cent. Dig. |§ 367- 
385 ; Dec. Dig. § 70.* 

Flnality of judgments and decree for purpose of revlew, see notes to 
Brush Electric Co. v. Electric Imp. Ce. of San José, 2 C. C. A. 379 ; Cen- 
tral Trust Co. V. Madden, 17 C. O. A. 238; Prescott & A. C. Ry. Co. v. 
Atchison, T. & S. F. R. Co., 28 C. C. A. 482.] 

8. Judgments (883*) — Set-Off — Intebvention. 

B. assigned to appellant his rights against appellee for moneys due 
under certain contracts. Afterward B. recovered judgment against ap- 
pellee on the same contracts. Meanwhile a judgment had been recovered 
against B. and assigned to appellee. Held, that appellant should hâve 
been allowed to intervene In a proeeeding brought by appellee to set off 
the judgments. 

[Ed. Note.— For other cases, see Judgment, Cent Dlg. $} 1669-1688; 
Dec. Dig. 8 883.*] 

Appeal from the United States Court for China. 

Proeeeding by F. M. Brooks relating to set-off of judgments. From 
an order denying the motion of the Cathay Trust, Limited, to inter- 
vene, it appeals. Reversed. 

Jernigan & Fessenden, Chickering & Gregory, W. H. Chickc-Jnc, 
Geo. H. Whipple, and W. Dorn, for appellant. 
Bert Schlesinger, for appellee. 

Bcfore GILBERT, ROSS, and MORROW, Circuit Judges. 

•For other eaiei se* »am< topic & S number in Dac. * Am. Difi. IMT to data, A Hvf't Indexas 
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EOSS, Circuit Judge. This is.an appeal from an order of the 
Uriitèd States Court for China dénying the pétition of the appellant 
to interypne in a proceeding relating to the set-ofï of judgments, which 
proceeding was initiated by motion made in an action at law in the 
same court in which both judgments were entered. Objection is made 
to the entertaining of the appeal by this, court on the ground that 
the ordter complained of should hâve been brought up by writ of 
error. 

[1] The objection is not well taken, for it is well settled that the 
proceeding in question is of an équitable nature. "The satisfaction 
of a judgment," says Freeman on Judgments (volume 2, § 467a), 
"may be wholly or partly: produced by compelling the judgment cred- 
itor to açcept in payment a judgment against him in favor of the 
judgment debtor, or, in other words, by setting off one judgment 
against another. This is usually brought about by a motion in behalf 
of the party who desires to hâve his judgment credited upon or set 
ofï àigairist a judgment againèt him. The court in a proper case will 
grant the motion. Its power to do this cannot be traced to any particu- 
lar statute and exîsts only in virtue of its gênerai équitable authority 
over its officers and suitors. This authority was formerly restricted to 
courts of equity, but is now very gènerally exercised by courts of law. 
The judgments sought to be s;et off against each other may bave been 
réndered îh' the same or in diiïerènt courts. In the fîrst case there 
can be jiOidifficuJty; but in the latter it has sometimes been held that 
a court 6i law was inadéquate to afford relief, and that resort to chan- 
cery'Wa&vtherefore unavoidable;: This position is believed to be un- 
tenable. The court of law in which the judgment is entered can give 
relief by virtue of its équitable pôwér and niay direct that the judg- 
ment of another court be credit;e4 . upon or set off against its judg- 
ment, except when the rights of thç parties are too intricate and com- 
plicated to be adjusted elsewhere than in equity."' See, also, Black 
on Judgments, vol. 2, ,§ 1000. 

[2] The order appealed from is a final order, for, if correct,' it 
fînàlly'ari'd'absolutely disposes of the appéllant's allegèd rights in the 
premiseé, ' The f acts briefly statedl, arç^these: \ ,.'..' . 

Thei>!appellant is a British corporation carrying on business at 
Shanghai, China. On the 29th of Jurte, 1910, one G. R. Bennett niade 
an assignment in writing to the appellant of ail his right, title, and 
intérèsit iii àtid tb ail sums bf moriéy due and payable to him by one 
F. M. Brooks in respect of ail contracts for the June settlement on 
the Shanghai Stock Exîchange. Without any notice to Bfooks of 
SjUch assigiiment, so far as appearSjian; action was thereafter brought 
in the C(:?urt belpviir in the nanie of Beiinett against Brooks upon those 
contracts, in which action the défendant Brooks fifed, on the ,8th -day 
of Noyember, 1910, a confession of.judgment"pursuantto an agr ce- 
rnent betwéen the said Bennett and Jj^rooks whefeby certain sqrip^or 
shares were deposited in' court by said" Bennett ^q' be delivèrèd'to.the 
saidi Brooks upon full satisfaction of thé aforésàid judgnieht which 
said scripdr shafes now côïisliittitè' 'à 'fund in court.'' A judgment' by 
dï^HÎt;having been récQAçesed against Bennett in the same court oa 
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the 3d day of November, 1910, for 8,993.38 taels by Lao Lai Ting 
and Chung Ting Yee, with costs of suit, this purported assignment 
of that judgment appears in the record: 

"Know ail men by thèse présents: That whereas, the said Lao Lai Ting 
and Chuu Ting Yee did this thlrd day of November, 1910, recover judg- 
ment in the above-entitled court against C. R. Bennett for the sum of Ts. 
8,993.38 and costs of suit as by the record thereof will more fuUy ap- 
pear : Now we, the said Lao Lai Ting and Chun Ting Yee, in considéra- 
tion of the sum of $1.00 and other valuable considérations to us paid, 
hereby sell, assign, and transfer to F. M. Brooks the judgment above men- 
tioned for his use and beneflt, hereby authorizing hlm to collect and en- 
lorce payment thereof in our nanie or otherwise, but ^t his own costs 
and charges, and we hereby covenant that the sum of Ts. 8,993.38 is due 
thereon. Lao Lai Tin, 

"By His Représentative, Chen Tsung Tuug. 

"Chung Ting Yee, 
"By His Représentative, S. C. Liu. 
"Witness to the signature of Chen Tsung Tung: 

"K. T. Chang. 
"Witness to the signature of S. C. Liu : 

"M. S. Chen. 
"Shanghai, November 4th, 1910." 

Based upon the above purported assignment, Brooks, on the 9th 
day of November, 1910, made a, motion in the court below to set 
oiï the judgment so recovered against Bennett against the judgment 
recovered by Bennett against him ; and it was for the purpose of con- 
testing that motion that the appellant by pétition sought to intervene 
and be heard, basing its pétition upon its alleged ownership of ail 
sums due and owing by Brooics to Bennett growing eut of the con- 
tracts referred to, by virtue of the assignment made to it by Bennett 
on the 29th of June, 1910. 

[3] Upon the showing made the appellant appeared to be the 
équitable owner of the judgment recovered in Bennett's name against 
Brooks, for if the allégation made in the pétition for interven- 
tion be true, to the effect that Bennett had on the 29th of June, 1910, 
transferred to the appellant ail of his title and interest in the 
choses in action ont of which that judgment arose, and that the ap- 
pellant continued the absolute owner thereof, then manifestly the lat- 
ter was vitally interested in the question as to whether the judgment 
recovered against Bennett and subsequently purporting to hâve been 
assigned to Brooks should be set off against it. Such a course would 
obviously be in the interest of Bennett, but altogether against that of 
the appellant, if ail of the interest of Bennett in the choses in action 
upon which the judgment in his favor was based had in fact been pre- 
viously assigned to the appellant. 

The appellant, having thus a vital interest in the subject-matter af- 
fected by the motion to set off one of the judgments against the other, 
was clearly entitled to be heard in respect to the question involved 
in it. 

The judgment is reversed, and the cause remanded to the court 
below, with directions to allow the intervention petitioned for. 
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MAKINS et al. v. CROCKBR. 
(Circuit Court of Appeals, Ninth Circuit. February 5, 1912.) 

No. 2,037. 
Bankruptcy (§ 303*) — Collection or Assets— Action bt Tbustee— Evidence 

SUFFICIENOY. 

In an action by thè trustée of a bankrupt corporation to recover mon- 
eys paid to stockliolders on alleged indebtednesses after insolvcHcy, évi- 
dence examined, and held to sustaln a verdict for plaiutiff. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 303.*] 

Appeal from the District Court of the United States for the North- 
ern District of California. 

Action by Henry J. Crocker, as trustée in bankruptcy of Makins & 
Co., against James N. Makins and others. Judgment for plaintiff, 
and défendants appeal. Aiïîrmed. 

Tliis action was brought by tlie appellee as trustée in bankruptcy of Ma- 
kins & Co., a bankrupt corporation, against James N. Makins, Arvilla H. Ma- 
kins, James N. Makins, Jr., Elizabetli L. Makins, Josepb H. Makins, and 
tvro certain banking corporations, to recover a judgment against tbe In- 
dividùal défendants for a large sum of money alleged to bave been fraud- 
ulently wlthdravyn by tbem from the funds of the corporation and appro- 
priated to their own use, and to hâve such judgment declared a lien upon 
certain real property described in the complaint, and for certain injunctive 
and other relief not necessary to be stated. Upon the issues made, trial 
was had before the court and a judgment rendered against the défendant 
Arvilla H. Makins for $6,50O, with interest, against James N. Makins for 
$4,500, with interest, against Blizabeth L, Makins and James N. Makins, Jr., 
for §4,000, with interest, and against Joseph JH. Makins for $1,125, with in- 
terest, and decreeing those sums a lien upon the real property mentioned. 
The court made flndings of fact whlch sustain the judgment entered, but 
the appellants, who are James N. Makins, Arvilla II. Makins, James N. 
Makins, Jr., and Elizabeth L. Makins, claim that the findings, in so far as 
concerns them, are unsupportéd by and coutrary to the évidence Introdueed 
in the cause ; and that is thé only contention Involved in the appeal. 

H. B. M. Miller, for appellants. 
J. Delmore Lederman, for appellee. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge (after stating the facts as above). Thèse, 
among other, facts appear in the findings: For some years prior to 
April, 1900, the défendant James N. Makins and his two sons, Joseph 
H. and James N., Jr., and his daughter Elizabeth, were partners en- 
gaged in the business of buying and selling stamps in San Franciscot 
under the firm name of Makins & Co. On the 26th of that month 
and year they, together with the défendant Arvilla H. Makins, who 
was the- wif e of James N. Makins, organized under the laws of the 
State of California a corporation called Makins & Co., with a capital 
stock of $40,000, and they thereupon transferred to it ail of the prop- 
erty and business of the theretofore partnership of Makins & Co. 
Ail of the stock of the corporation was s'ubscribed for by the Makins 
family, and they constituted the board of directors and officers of the 

•Fer other cases see same toplc & S kumbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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corporation ; the défendant James N. Makins being its président, 
James N. Makins, Jr., its vice président, and Joseph H. Makins its 
secretary and treasurer. In October, 1903, James N. Makins sold 
and transferred his stock in the corporation to his son Joseph, receiv- 
ing theref or $500 in cash f rom the f unds of the corporation, $4,000 
borrowed on the note of the corporation secured by pledge of part of 
its assets, and the individual note of Joseph H. Makins for the bal- 
ance of $2,000. At the same time Joseph purchased the stock of his 
brother and sister for $4,000, paying- theref or $1,000 in cash out of 
the property of the corporation and the balance in installments from 
time to time out of the proceeds of the business. The corporation note 
for $4,000 borrowed as above stated to pay James N. Makins for his 
stock was subsequently paid out of the proceeds of the corporation, 
but in no instance were any of the payments mentioned made out of 
dividends declared or authorized by any corporate act. Ail of the 
stock so purchased by Joseph H. Makins was transferred to him, ex- 
cept 10 shares which were retained by each of the assignors in order 
to qualify them to act as directors of the corporation. Upon the sale 
of his stock James N. Makins resigned as président and his son Joseph 
was thereupon elected président and manager, and James N. Makins, 
Jr., secretary. The sales and purchases above mentioned were made 
in good faith ; the corporation at the time being solvent and its as- 
sets largely exceeding its liabilities. The corporate business was 
thereafter transacted principally by Joseph H. Makins, but the other 
members of the family, who, together with himself, constituted the 
board of directors, were conversant therewith. About the Ist of 
April, 1906, Joseph H. Makins purchased for and on behalf of the 
corporation a collection of stamps known and referred to in the rec- 
ord as the "Stoltz collection," for $20,000, paying therefor with mon- 
ey borrowed from a local bank on the note of the corporation indorsed 
by Henry J. Crocker, the présent trustée in bankruptcy. D.uring the 
same month of April, 1906, practically ail of the property of the cor- 
poration was destroyed by the great fire which followed the earth- 
quake in San Francisco, except the Stoltz collection of stamps, which 
had been removed by Joseph H. Makins and his brother from the 
corporation's safe a short time before the fire and taken by them to 
the family résidence in Oakland, Cal. About the first day of the next 
month Joseph H. Makins, for and on behalf of the corporation, sold 
the Stoltz collection of stamps for $22,000, and on the 24th of the 
same month paid from the proceeds of that sale $6,500 to his mother 
on an indebtedness claimed to be due her from the corporation, $4,000 
to his brother and sister for stamps alleged to hâve been purchased 
from them, $1,125 to himself for back salary alleged to be due 
him from the corporation, $150 to his si.ster and $90 to his brother 
James, also for salary for services rendered the corporation. At the 
time of thèse payments by Joseph H. Makins to his mother, brother, 
sister, and himself, the corporation was largely indebted to various 
persons, and was hopelessly insolvent, which facts were well known 
to ail of the individual défendants constituting the Makins family. 
The record shows that at the time of the withdrawal by Joseph H. 
193 F.— 62 
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Makins of the f unds of the corporation with which to pay for the 
stock held by his f ather and brother and sister, the corporation was 
indebted to one J. W. Miller, whose claim has been duly allowed 
against the estate of the bankrupt corporation, in the sum of $9,000, 
and that this was done with the knowledge and consent of James N. 
Makins, James N. Makins, Jr., and Elizabeth L. Makins. A careful 
reading of the évidence also satisfies us that the trial judge was right 
in his conclusion that there was no just debt due Arvilla H. Makins 
from the corporation, and that the payment was made to and re- 
ceived by her for the purpose of def rauding the creditors of the corpo- 
ration, and was therefore void as to them. No useful purpose would 
be sérved by reviewing the évidence in détail. We are also of the 
opinion that the évidence justifies the finding 'of the court below to 
the efïect that the payment by Joseph H. Makins to his brother and 
sister was a pretended payment for stamps already the property of the 
corporation, and therefore a fraud upon its creditors, and that the 
payment to himâelf of $1,125 for salary claimed as due him from the 
corporation was illégal. There is no pretense of any corporate act 
authorizing such salary or payments. He himself testified that, after 
he purchased the stock of the others, he "was really the sole owner 
of the whole business," yet he claims to hâve been entitled to a salary. 
The appeal is without merit, and the judgment is affirmed. 



AMERICAN BONDING CO. OF BALTIMORE, MD„ v. WELTS et al. SAMK 
V. HALLORAN et al. SAME v. HENSON et al. 

(Circuit Court of Appeals, Nlnth Circuit. February 19, 1912.) 

Nos. 1,989, 1,990, and 1,991. 

1. Subrogation (§ 1*)— Nature of Rembdy. 

Subrogation Is an équitable remedy designed to promote justice. 
[Ed. Note. — For otUer cases, see Subrogation, Cent. Dig. §§ 1, 2; Dec. 
DIg: §1.*] 

2. Subrogation (§ 7*)^Pbincipal and Subety— Officiai. Bonds. 

Under Rem. & Bal, Code Wash. § 8326, inaking officiai bonds obligatory 
to the State and to persons injured by the obligor's officiai default, the 
surety of a defaulting county auditor is not entitled to recoup its loss by 
subrogation to the rlghts and remédies of the county against the défend- 
ant'» couiity -treasurer and county conunissioners, on the theory that 
their négligence permitted the défalcation. 

[Ed. Notç. — For other cases, see Subrogation, Dec. Dig. § 7.*] 

3. iNDKMStTY (§ 13*) — Officiai, Bonds — Rights of Subety. 

The sUrety on a defaulting county auditor's bond eannot enforce re- 
imbursement for his loss on the theory that défendants, county treasurer 
and county commissionèrs, are diréctly llable to the surety for their offi- 
ciai négligence whleh permitted the défalcation. 

[Ed; Noté.^For other cases, see Indemnity, Dec. Dig. § 33.*] 

Appeal, from the Circuit Court of the United States for the North- 
ern Division of the Western District of Washington. 

•For other cases see saine toptc & § number In Dec. & Am. Dlgs. 1907 to date, & ïtep'r Indexes 
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Actions by the American Bonding Company of Baltimore, Md., 
against R. O. Welts and others, against Patrick Halloran and others, 
and against George A. Henson and others. Judgments for défend- 
ants, and plaintifï appeals. Affirmed. 

Thèse appeals were argued and submitted together. Each of the sults was 
comnienced In the court below by the appellant as complalnant to recover 
a joint and several judgment against the défendants thereto in a sum exceed- 
ing the jurisdictional amount, the complalnant being a surety company or- 
ganized under the laws of the state of Maryland and authorized to do busi- 
ness în the State of Washington, of which latter state the défendants are 
citizens. In case No. 1,989 the bill allèges, among other things, that on or 
about November 4, 1902, one B'red Blumberg was elected county auditor and 
ex officio clerk of the board of county comniissioners of Skagit county, Wash., 
iind as such executed an officiai bond in the sum of $10,000, with the com- 
plalnant as surety, and, having duly qualified, entered upon the discharge 
of the duties of his office for the term to whlch he had been elected, com- 
menclng January 12, 1903, and endlng January 9, 1905; that défendant to 
the suit R. O. Welts was the county treasurer, and the défendants Bessner. 
Henson, and Henry were the county comnilssioners of Skagit county during 
Blumberg's sald term, and qualified as such offlcers and gave the officiai 
bond required by law ; that Blumberg as such auditor issued a large nuni- 
ber of fictitious and fraudulent warrants, a detailed list of which is set out 
in the bill, made payable to the respective payées therein named, and, hav- 
ing se wrongfully issued such warrants, indorsed the same with the name of 
the payée therein named in substantially this form, 'Mohn I)oe, by Fred Blum- 
berg, County Auditor," and thereupon presented such warrants to the de- 
fendant Welts as such county treasurer, who paid the same, "except that In 
some Instances the warrants were marked 'presented, but not paid for want 
of money in the fund,' and were thereupon sold by Blumberg to innocent 
third parties, who afterwards presented and received payment of said war- 
rîints from défendants R. O. Welts"; that in so paying the said fraudulent 
warrants the défendant Welts was guilty of gross négligence, and acted with- 
out iûquiry or investigation as to the genuineness of the warrants or the 
authority of Blumberg to indorse the nanje of the several payées or to col- 
lect the same, and thereby the said county of Skagit was defrauded of the 
amount so paid on the warrants; that the sald warrants so paid by the treas- 
urer were, in accordance with the laws of the state of Washington, listed 
in détail and presented with the said list to the commissioners of the coun- 
ty at eaeh o( their quarterly sessions on the first Monday of .January, April, 
.luly, and October by the treasurer, and that it then beeame the duty of the 
commissioners to caref ully examine and eheek the said warrants and lists 
with a view of allovi'ing the treasurer crédit for ail proper and valld war- 
rants; -that the commissioners wholly failed to discharge that and other 
statufory duties set out in the Mil, "although even the most perfunctory per- 
formance of the same would hâve resulted in a fuU dlseovery of Blumberg's 
fraudulent practices as early as the first quarterly meeting of the commis- 
sioners in January, 1903," at which time a number of fictitious warrants 
came before them with the treasurer's detailed list, and as a conséquence of 
that derelietion in duty the auditor was enabled to and, did continue to Is- 
sue and forge many other warrants described in the bill, and that thereby 
the courtty lost the amounts paid thereon ; that Blumberg was re-el6cted 
auditor of. Skagit county for a second term endiug in January, 1907, duripg 
which hfe Continued his peculations, and that shortly after the expiration of 
his tethii ô( office he committed suicide, whereupon his défalcation was dis- 
covered ;: that thereupon the county of Skagit commeneed an action again.st 
the eojnpl^iiiant as surety, in which action such proceedings were had that 
on the Idth àay of June, 1910, judgment was rendered by the Suprême Court 
of the state 6î Washington against the complalnant for a large sum of money, 
includîng the ' aggregate amount of the warrants described In the présent 
bill of complaint, and that; Blumberg's estate being insolvent, the complaln-: 
ant below was compelled to and did diseharge the said state judgment by 
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paylng the full amotint thereof wlth Interest and eosts ; that In conséquence 
of the alleged breach by the défendants to the présent suit of their officiai 
duties, and of the terms of their several officiai bonds, the county of Skagit 
had a cause of action against them and each of them, as weU as and in ad- 
dition to the cause of action against Blumberg, and that that county having 
elected tO proceed against Blumberg, and complainant as Blumberg's surety, 
Kavlng been forced to discharge an obligation for which the défendants were 
prlmarily llable, Is equitably snbrogated to ail the rights and remédies of 
the county against the défendants to the présent bill. 

The bills In suits Nos. 1,990 and 1,991 proceed upon simUar grounds, and 
the court below having sustained a demurrer to the blll in each case, and 
the complainant declining to amend, final judgment was entered in each for 
the défendants, from which judgments the complainant brought the présent 
appeals. 

In 1,989: 

L. B. Da Ponte and F. S. Blattner, for appellant. 

Farrell, Kane & Stratton, for appellees. 
In 1,990: 

L. B. Da Ponte and F. S. Blattner, for appellant, 

C. W. Dorr and H. E. Hadley, for appellees. 
Tn 1,991: 

L. B. Da Ponte and F. S. Blattner, for appellant. 

C. H. Farrell, J. H. Kane, W. B. Stratton, E. C. Million, and J. P. 
Houser, for appellees. 

Before GILBERT and ROSS, Circuit Judges, and WOEVER- 
TON, District Judge. 

ROSS, Circuit Judge (after stating the facts as above). [1, 2] 
Subrogation is a créature of equity designed to subserve the ends of 
justice, the application of which doctrine, therefore, dépends upon 
the particular facts and circumstances of the case. Hère the appel- 
lant was surety upon the bond of the county auditor, who became a 
defaulter and embezzler to the county's loss, which loss the surety 
was called upon to and did make good at the end of a suit brought 
by the county to enforce such payment. The statute of the state un- 
der which the bond was given déclares that: 

"Every officiai bond executed by any pfflcer pursaant to law shall be la 
force and obllgatory upon the principal and surettes therein to and for the 
State of Washington, and to and for the use and beneflt of ail persons who 
may be Injured or aggrieved by the wrongful act or default of such officer 
In hls officiai capacity, and any person so injured or aggrieved may bring 
suit on such bond in bis or ber own name without an asslgnnient théreof." 
Section 8328, Rem. & Bal. Code. 

The obligation assumed by the appellant for the faithful and 
honest officiai acts of the auditor was therefore not only for the 
benefit and protection of the county of Skagit, but for the benefit 
and protection of ail others who might be injured by a breach of the 
conditions of that bond, among them, the treasurer and commission- 
ers of the county. From the averments of the bills in thèse cases 
it is clear that the proximate cause of the county's loss and of the 
résultant loss to the appellant was the malfeasance of the auditor, for 
whose officiai honesty and faithfulness the appellant had bound itself. 
To permit it tp recoup a loss so sustained by means of subrogation 
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out of those for whose benefit, in part, the surety conipany assurned 
the obligation, would be to put that doctrine to a use wholly foreign 
to its nature. 

[3] Nor do we see any merit in the suggestion of counsel for the 
appellant that there is a direct liability from the appellees growing 
out of the violation of duties owed directly to appellant and upon the 
faith of the performance of which it is averred appellant executed the 
auditor's bond. What duty or obligation did the appellees or either 
of them assume towards the appellant in or by the bond executed 
by it to Skagit county? None such are alleged in either of the bills, 
and none such are suggested, or can be suggested, by appellant's 
counsel, since no such duty or obligation existed. The fact that the 
treasurer and commissioners of the county had other and distinct 
duties required of them by law for the faithful performance of which 
they, too, were required to give bonds to the county did not enter into 
the considérations for and upon which the appellant's undertaking 
was executed. There is therefore no ground for saying, as counsel 
for the appellant do, that the latter became surety upon the auditor's 
bond on the faith of the performance by the appellees of duties owing 
to the appellant and which the appellees violated. 

Without, therefore, considering the question of the statute of limi- 
tations earnestly insisted upon by the appellees in support of the 
judgments of the court below, the judgment in each of the cases is 
afïirmed. 



H. KOEHLER & CO. v. YORK MFG. CO. 
(Circuit Court of Appeals, Second Circuit. Jaiuiary 29, 3912.) 

No. 136. 

1. Sales (§ 179*) — Contracts— Waivee. 

A buyer of machinery, who accepts, retains, and uses the same, wnives 
objections for delay in the delivery of the machinery and for détective 
workmanship as défenses to the seller's clalni for the price, and is en- 
titled only to the damages sustained in conséquence thereof. 

[Ed. Note. — I'"or other cases, see Sales, Cent. Dig. §§ 4.j(>-4G8 ; Dec. Dig. 
S 179.*] 

2. Sales (§ 418*) — Measube of Damages. 

Where a contract of sale of a machine to make ice for sale by the 
buyer fixed the time for the completion of the machine, provided the 
buyer performed, wlthln the tlme liniited, agreements to be performed 
by him, and made tlme of the essence, the seller, wrongfuUy delaying de- 
livery, was llable for the buyer's loss of profits during the delay, sinee 
ice was a staple article, and the profit lest was capable of reliable 
measurement. 

[Ed. Note. — Ifor other cases, see Sales, Cent. Dig. § 1196; Dec. Dig. § 
418.*] 

3. Sales (§ 413*) — Action fob Pbice — Evidence— Admissibilitt. 

Where, in an action for the price of a machine to make ice for sale 
by the buyer, the buyer claimed damages for failure to dellver the 

•For other cases see same topic & l numbbb in Dec. & Am. DIgs. 1907 to date, £ Rep'r Indexes 
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machine on or about A.'prll Ist, as provlded for In the contract, notice to- 
thé seller of the custom to contract iH February or March for the annual 
output, âild that the seller had actually contracted therefor, could not 
be proved, because not pleaded, and because no application to amend 
was made. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 1166-1169; Dec. 
Dig. I 413.*] 

4. Sales (§§ 379, 285*)— Contractb— Wabkanty. 

A contract of sale of a machine, reciting that the seller guarantees 
workmanship and materlal for two years, and, in case any damage is 
caused by any parts of the machinery proving defective, the seller's lia- 
bility is limlted to the furnishing of a duplicate of the defective parts 
free of charge to the buyer, llmits the liability of the seller as to dé- 
tective parts to the duty of replaclng the same free of charge, and im- 
plies that the buyer will give him notice of the defects and an oppor- 
tunity to replace the defective parts, but there is no limitation of lia- 
bility for defective workmanship. 

[Ed. Note.— For other cases, see Sales, Dec. Dig. §§ 279, 285.*] 

In Error to the Circuit Court of the United States for the South- 
ern District of New York. 

Action by the York Manufacturing Company against H. Koehler 
& Co. There was a judgment for plaintifï, and défendant brings er- 
ror. Reveiîsed. 

Arthur H. Masten, Benjamin F. Einstein, William M. Coleman, and 
Milton S. Guiterman, for plaintifï in error. 

Hastings & Gleason and Henry W. Taft (Francis S. McGrath, of 
counsel), for défendant in error. 

Before ]LACOMBE, WARD, and NOXES, Circuit Judges. 

WARD; Circuit Judge. ..This is a writ of error to a judgment for 
$15,000 and costs entered upon the verdict of a jury, directed by 
the court in favor of the plaintiifif.' The plaintifï contracted with the 
défendant to erect certain distilling, purifying, and freezing apparatus. 
intended to use the defendant's exhaust steam for making ice. The 
price to be paid was $22,000, of which only $7,000 had been paid at 
the timè suit was brought. " ,. 

The plaintiff Sued upon the contract, alleging, aiid undertaking to 
justify, as ît was bound to do, a departure from the contract, in two 
respects: First, that instead of six Bulloch motors it supplied six 
Westinghouse motors, with the consent of the défendant; second,' 
by allegîiigj^that it was prevented from completing the contract until 
May,,l/,!4nstead of April 1, 1909, as required by its terms, because 
of defendant's failure to furnish parts or appliances until March 15,. 
instead of on or before January 15, 1909, as required by the contract. 

The def ehd:àht in its answer adiïiitted the first allégation, but de- 
nied the spécifie allégations in respect to delay. Then it set ùp three 
counterclaims : First, damages iùt profits lost iipon ice which it 
would hâve manufactured during the period of delay for 47 days, and 
for lost profita Upon the disposai of itâ whole output for the year; 
whichj'^Ji.'is custpmary for iqe fnanuîacturers in New York City to 
•For |Otlxe;r,oà«es see same topic & S ntjmbee in Dec. & Am. Dlgs. 19(|7 to date, & Rep'r Indexes 
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contract for in February or March ; second, damages for profits lost 
on ice not made, due to the failure of the apparatus to f reeze 67 tons 
a day as guaranteed ; third, damages for loss of ammonia, due to 
defective workmanship upon and materials in the ammonia condensers 
and the cost of repairing the same. 

[ 1 ] The défendant, by accepting, retaining, and using the machine, 
is held to hâve waived the foregoing objections as défenses to the 
plaintiff's claim, and to be entitled only to recover the damages which 
it has sustained therefrom. 

[2] The material provisions of the contract in relation to the first 
counterclaim are : 

The plaintiff "will hâve the machinery, apparatus, or plant ready for charg- 
ing on or about the Ist day of Aprll, 1909, provided the pui'chaser shall hâve 
lierforined withln the time Umited therefor ail agreements by hini to be kept 
and perfonned as set forth in the attached spécifications. Time is the es- 
sence of this contract." The défendant was to make certain changes in tlie 
buildings, which were to be "conipleted and ready for the réception and in- 
stallation of the herein-speeified machinery, apparatus, or plant on or before 
the 15th day of Janiiary, 1909." 

The trial judge said that it made no différence which party was 
to blâme for the delay, because he was of opinion that the défendant 
under its counterclaim had shown no legally recoverable damages. 
Damages may be recovered because of failure to perform a contract 
which the parties must hâve known would naturally resuit from the 
breach. As the plant in question was furnished to make ice for sale, 
the plaintifï must be taken to know that, if it wrongfuUy delayed the 
delivery for 47 days, the défendant could during that period make 
no ice, and, ice being a staple article, the profit lost is capable of 
reliable measurement. We think the court should hâve ieft it to the 
jury to décide which party was responsible for the delay. 

[3] Notice to the plaintifï of the alleged custom to contract for 
the annual otitput in February or March, or that the défendant had 
actually contracted therefor, not being pleaded, and no application to 
amend the complaint being made, the trial court rightly excluded con- 
sidération of such damages. 

[4] The material provision of the contract as to the third coimter- 
claim is : 

The plaintiff "guarantees workmanship and material for two years, * * * 
and in case any damage be eaused by any part or parts of the machinery, 
apparatus, or plant herein speeified proving defective, the York Manufactur- 
ing Company's liability will be limited to the f uniishing of a duplieate of such 
defectite part or parts free of charge to the purchaser." 

The plaintifï guaranteed both workmanship and materials for two 
years. In respect to defective parts of the machinery its liability was 
limited 'to the duty of replacing the same free of charge. This im- 
plied that it was to be notified and given an opportunity to do so. 
But there is no limitation for its liability for defective workmanship. 
We think the trial judge erred in holding that the plaintiff's liability 
was only to replace defective parts, and that, no notice having been 
given to it until after suit brought, there çould be no recovery under 
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the counterclaim. He should hâve left it to the jury to say whether 
the loss of ammonia was due to def ective parts or to def ective work- 
manship, and whether the défendant was entitled to recover the ex- 
pense of remedying the leaks. 

As this case is to be tried again, it occurs to us to say that some 
expert testimony will be helpful for the correct understanding and 
application of the provision of the spécifications that "the distilling 
System will be capable of condensing and purifying 67 tons of steam 
in 24 hours with water of 60 degrees, purchaser to use Croton wa- 
ter," and the provision in the contract itself "that the above ice-mak- 
ing apparatus will hâve a capacity when in f uU opération to make 
67 tons of merchantable ice per day of 24 hours in midsummer when 
properly operated and run continuously." 

The judgment is reversed. 



DELAWARE, L. & W. R. 00. v. LYNE. 

(Circuit Court of Appeals, Third Circuit. February 23, 1912.) 

Ko. 77(1,272). 

1. Appeal and Ebbor (§ 843*) — Moot Questions. 

A question of jurisdiction, which lias become a moot question on ap- 
peal frpm a Judgment for nominal damages, will not be considered. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3331- 
3341; Dec. Dig. § 843.*] 

2. Courts (§ 328*) — ^Jubisdiction — Fedbbal Coubts — Ajmount in Contro- 

VEBSY. . 

An action for damages for subjeeting plaintiff to undue préjudice and 
disadvantage, in violation of the Interstate commerce act and acts amend- 
atory thereof and supplementary thereto, is not witliin the jurisdiction 
of the fédéral courts, unless the amount in dispute exceeds .$2,000, since 
section 9 of the act, giving the right to sue in a fédéral court of compé- 
tent jurisdiction, leaves the question of jurisdiction to be determined by 
other fédéral statutes on the subjeet. ' 

[Ed. Note. — For other cases, see Courts, Dec. Dig. § 328.* 
Jurisdiction of Circuit Courts as' determined by the amount in con- 
troversy, see notes to Auer v. Lombard, 19 C. C. A. 75 ; Tennent-Stribling 
Shoe Co. V. Roper, 36 C. C. A. 459 ; 0. J. Lewis Mercantile Co. v. Klepner, 
100 C. O. A. 288.] 

3. CosTs (§§ 22, 172*) — Nominal Damages — Right to Tax Costs. 

Where a fédéral court having jurisdiction of an action for a violation 
of the Interstate commerce act, because the amount demanded exceeds 
$2,000, renders judgment for nominal damages only, it is forbidden by 
Rev. St. § 968 (D. S. Comp. St. 1901, p. 702), to allow costs, and it is Im- 
proper to allow attorney's fées to .plaintiff. 

[Ed. Note. — For other cases, see Costs, Cent. Dig. S§ 47-73 ^ Dec. Dig. 
§§ 22, 172.*] 

In Error to the Circuit Court of the United States for the District 
of New Jersey. 

•For otber caees eee eame topic & i nvubmr in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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Action by Christopher Lyne against the Delaware, Lackawanna & 
Western Railroad Company. There was a judgment for plaintiff, 
and défendant brings error. Affirmed in part; reversed in part. 

See, also, 170 Fed. 847. 

M. M. Stallman, for plaintiff in error. 
Everett Colby, for défendant in error. 

Before GRAY and BUFFINGTON, Circuit Judges. and Mc- 
PHERSON, District Judge. 

J. B. McPHERSON, District Judge. [1] As the question of ju- 
risdiction upon the facts, raised at the reargument of this case, has 
practically become a moot question, and as the verdict was for nomi- 
nal damages only, it will be readily understood that we do not feel 
obHged to discuss at this time a somewhat perplexing subject. 

[2, 3] But there is one matter that does require attention. The suit 
was brought to recover "damages for subjecting said plaintiff [Lyne] 
to undue and unreasonable préjudice and disadvantage, in violation 
of an act of Congress entitled 'an act to regulate commerce,' approved 
February 4, 1887 [24 Stat. 379, c. 104 (U. S. Comp. St. 1901, p. 
3154)], and acts amendatory thereof and supplementary thereto." 
The damages claimed were unliquidated, but were stated in the ad 
damnum clause of the déclaration at $20,000. A jury trial was had, 
and the plaintiff recovered a verdict of $1. Afterwards the Circuit 
Court allowed an attorney's fee of $250, "to be taxed as part of 
the costs in this case." It is conceded by counsel for plaintiff below 
that, if no costs are taxable, the counsel fee should not hâve been 
allowed. 

It is clear that upon the foregoing facts no costs could ordinarily 
be allowed. The suit was properly brought in the Circuit Court, be- 
cause the action was upon a fédéral statute and the amount averred 
to be in controversy was $20,000. But as the amount recovered was 
less than $500, section 968, R. S. (U. S. Comp. St. 1901, p. 702), 
would forbid the allowance of costs. This is undoubted, in a case 
that cannot be brought in the Circuit Court unless the amount in 
dispute exceeds $2,000. Has the Interstate commerce act enlarged the 
jurisdiction of the fédéral courts, so that any suit under that statute 
may be brought in the fédéral courts, no matter how small the amount 
really in controversy may be? In our opinion no such enlargement 
has been made. Section 9 of the act gives the right either to make 
complaint to the Commission, or to bring suit "in any District or Cir- 
cuit Court of the United States of compétent jurisdiction"; but it 
leaves the question of "compétent jurisdiction" to be determined by 
the other fédéral statutes upon that subject. The décisions of the 
Suprême Court leave no doubt upon this point. In U. S. v. Say- 
ward, 160 U. S. on page 497, 16 Sup. Ct. on page 373 (40 L. Ed. 
508), the court says: 

"It is clear that a Circuit Court cannot, under that statute [act of 1887, 
amended In 18SSJ, take original cognizance of a case arising under the Con- 
stitution or la\v,s of the United States, or treatles made, or wlilch shall be 
made, under thelr authority, or of a controversy between citlzens of difCereut 
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States, or of a controversy between cltlzens of a state, and forelgn states, 
citizens or subjects, unless the stun in dispute, exclusive of Interest and costs,- 
exbeéds $2,000, because In immédiate connection with the enumeratlon ot each 
of Buch cases will be fbund expressed a limitation of tbat character in respect 
of the Bum or value necessary to glve jurlsdiction." 

See, also, Holt v. Manufactufing Co., 176 U. S. 68, 20 Sup. Ct. 
272, 44 L. Ed. 374, and othér cases, in which it is definitely ruled 
that, even where the subject-fflatter of the controversy arises under 
the Constitution or the laws of the United States, a Circuit Court 
does not hâve original jurisdiction (if this be not specially and ex- 
pressly given) unless the sum or value in dispute exceeds $2,000. 

In the caSè before us, the Circuit Court had jurisdiction to enter- 
tain and décide the dispute ; but its power extended no further. It 
was expressly forbidden to allow costs, since the verdict was for 
less than $500. If it be asked, in what tribunal a suit under the in- 
terstate commerce act that involves only a small sum should be 
brought, without running the risk of losing costs, the answer is — in 
the appropriate court of the state. Other suits involving small 
amounts must be brought in such courts, even if diversity of citizen- 
ship exists; and this is the irule, also, even if the suit be upon a 
fédéral statute. There is no reason why such suits may not be brought 
in the courts of a state. Indeed, the leading case of Railway Co. v. 
Abilene Oil Co., 204 U. S. 426, 27 Sup. Ct. 350, 51 L. Ed. 553, 9 
Ann. Cas. 1075, was begun in a state court of Texas, and the latest 
case decided by the Suprême Court, Robinson v. B. & O. R. R. Co. 
(Jan. 9, 1912) 222 U. S. 506, 32 Sup. Ct. 114, 56 L. Ed. — , was 
begun in a county court of West Virginia. And it has been decided 
very recently, Mondou v. Railroad Co. (Jan. 15, 1912) 223 U. S. 1. 
32 Sup. Ct. 169, 56 L. Ed. , that rights given by a fédéral stat- 
ute (if enforcement be not restricted to the fédéral tribunals) may 
be ordinarily asserted in the courts of the state, and that thèse courts 
are bound to entertain the suits. 

It is not necessary to prolong the discussion. The judgment of 
$1 is affirmed, with the costS of this court; but the order awarding 
costs in the Circuit Court, and the allowànce of an attorney's fee of 
$250, is hereby reversed. 



UNITED STATES v. JOUEDEN. 

(Circuit Court of Appeals, Nlnth Circuit. Tebruary 6, 1912.) 

No. 2,019. 

Ijttoxipattno 'LtQtjors (î 94») — Reoovebt of License FeIs bt Civil AcTioif. 
Carter's Aim. !Code Cr. Proc. Alaska, § 468, as amended by Act Cdng. 
Feb. (J, 190'J, ;c. SOi 35 Stat. 1 602, provides for a barroom license to sell 
lliluor of $1,000 and a wholesale Ucense of $2,000. Section 472 of Carter's 
Ann. Code Cr. Proc, makes it a crlmlnal offense to sell liquor without 
a Ucense. and' «ectlon 474 prescribes the method of proéedure on such 
prosecutions. Held, that a clvU action by the United States will not 11»^ 

•For otber ca«ea w« same toplo < { ndubbb lu Dec. * Am. Dlgi. 1907 to data, * Bep'r IndaiM- 
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to recover the Wholesale fee of a retailer who Is selllng at Wholesale lu 
violation of law. 

[Ed. Note. — For other cases, see Intoxicatliig Liquors, Dec. Dlg. § 94.*] 

In Error to the District Court of the United States for the Sec- 
ond Division of the District of Alaska. 

Action by the United States against Joseph Jourden. Judgment for 
défendant, and the United States brings error. Affirmed. 

B. S. Rodey, U. S. Atty., N. H. Castle, Asst. U. S- Atty., and El- 
mer E. Todd, for the United States. 

WilHam A. Greene, for défendant in error. 

Before GILBERT and ROSS, Circuit Judges, and WOLVER- 
TON, District Judge. 

GIEBERT, Circuit Judge. The statutes of Alaska (section 468 of 
Carter's Code of Criminal Procédure Alaska), as amended by the act 
of Congress of February 6, 1909 (35 Stats. 602), provide for two 
classes of licenses to sellers of liquor in Alaska : A barroom license, 
for which the licensee pays $1,000, and a wholesale license, for which 
he pays $2,000, per annum. The plaintiff in error brought an action 
against the défendant in error in the court below, alleging that the lat- 
ter obtained on November 1, 1910, a barroom liquor license from the 
District Court for the District of Alaska for the term of one year from 
that date, but that, without obtaining the wholesale license, he so con- 
ducted his business as not only to sell liquors at retail, but at whole- 
sale, and that thereby he became liable for the payment of $2,000, 
the statutory license fee for selling liquors at wholesale. The court 
"below sustained a demurrer to the complaint, and entered a judgment 
against the plaintiff in error. 

The single question presented on the appeal is whether in Alaska 
a civil action may be brought to recover the license fee in a case where 
the défendant bas thus violated the law. Those statutes make no pro- 
vision, either in express terms or by implication, for the recovery of 
the fee by such an action. Section 472 of the Criminal Code provides 
that : 

"Aiiy one engaged in the sale of Intoxieating liquor, as specified in this 
aot, in the District of Alaska, who is required by it to hâve a license, as here- 
in specified, without flrst having obtained a license to do so as herein provld- 
ed, or any person who shall engage in such sale in any portion of the district 
where the sale thereof is prohibited. upon conviction thereof, shall be fined 
not less than $100 nor more than .$2,0(X) or be Imprisoned for not less than 
one month nor more than one year." 

Section 474 prescribes the method of procédure in prosecutions for 
violations of the act. 

It is the gênerai rule, sustained by the authorities, without excep- 
tion so far as we are advised, that where a statute provides for the 
payment of a license fee as the condition of doing any specified busi- 
ness, and also provides that a violator of the act shall, upon convic- 
tion, be punished by fine or imprisonment, the remedy by prosecu- 
tion and punishment so prescribed by the statute is exclusive, unies? 

•For other cases aee same topic & § humbee in Dec. & Am. Dige. 1907 to date, & Rep'r Indexes 
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there is some spécial provision of law which permîts the prosecution 
of a civil action to recover the license fee. Hencke v. Standiford, 66 
Afk. 535, 52 S. W. 1 ; Chicago v. Enright, 27 111. App. 559; State 
v. Piazza, 66 Miss. 426, 6 South. 316; State v. Adler, 68 Miss. 487, 
9 South. 645; United States v. Claflin, 97 U. S. 546, 24 L. Ed. 1082; 
City of Carondelet v. Picot, 38 Mo. 125 ; City of Camden v. Allen, 
26 N. J. Law, 398; 23 Cyc. 151 ; 17 Am. & Eng. Enc. of Law, 272. 
The case at bar is unlike that of United States v. Chamberlain, 219 
U. S. 250, 31 Sup. Ct. 155, 55 L. Ed. 204, in which it was held that 
an action would lie by the United States to recover the amount of a 
stamp tax payable under the war revenue act of June 13, 1898, upon 
the exécution of a conveyance. The présent action is not one to re- 
cover a tax imposed upon the performance of an act which ail per- 
sons are permitted to perform, and which in itself is not in any way 
regulated or restricted, but it is an attempt to recover a fee which 
the law prescribed as one of the conditions upon which might be 
obtained the permission to engage in a specified business which is 
declared by law to be unlawful without that license. The fee is not 
a tax imposed upon the business of selling liquor. The statutes of 
Alaska do not extend to ail persons who are willing to pay the license 
fee permission to engage in the business of selling liquor. The priv- 
ilège is hedged about with restrictions and conditions, one of which 
is that the majority of the résidents of the vicinage shall consent to 
the issuance of the license. Nor do the statutes confer upon the dis- 
trict attorney the power to legalize an illégal traffic, and to déclare 
that, after the law has been broken, the lawbreaker shall pay the gov- 
ernment the license for doing that for which no license has been given. 
The défendant in error is not indebted to the government. He has 
not complied with the terms upon which he could acquire the right 
to conduct a wholesale liquor business. He has conducted an illégal 
business, and has done acts prohibited by law, and for those acts the 
statutes prescribe but one remedy — the criminal prosecution and pun- 
ishment of the ofïender. Of such an offender it was said in State 
V. Adler, supra : 

"He is a vlolator of the law, and as such Is llable to fine and imprisonment 
for his offense. But the offense is not that he has falled to pay a suiu as 
taxes on the business transacted, or even that he has conducted the business 
without payment of the license tax. Payment of the sums fixed as the priée 
of the license would not of Itself hâve legalized the business. Compliance 
with ail the other numerous provisions of the statute would be required to 
render it légal." 

The judgment is affirmed. 
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In re SALVATOR BREWING CO. 

In re MEYER. 

(Circuit Court of Appeals, Second Circuit. February 1, 1912.) 

No. 74. 

1. Bankruptcy (§ 308*)— Claims Peovable — Notes. 

Directors of a bankrupt corporation were properly permitted to prove 
a debt on account of notes which tliey Indorsed to relieve tlie comi«iny 
froni pecunlary difficultles, which were discounted and the proceeds used 
by the corporation, and wliich were paid by the directors. 

[Ed. Note.— For other cases, see Bankruptcy, Dec. Dig. § 308.*] 

2. BANKKtrPTcy (| 336*) — Pleading — Amendmekt — Judicial Di.scketion. 

It was discretionary with a fédéral District Court sittiug In bankruptcy 
to permit an amendment conforming the proof concerning a claini to 
the rules and practice of the court; it being undisputed that the court's 
own records showed a valid claim. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 523, 524; 
Dec. Dig. § 336.*] 

3. Bankruptcy (§ 328*) — Claims— Proof. 

Under Bankr. Act July 1, 1808, e. 541, § 57n, 30 Stat. 5G1 (U. S. Couip. 
St. 1901, p. 3443), the trustée of a claim, before proving a claiin based 
on indorsement of notes for bankrupt, had a right to wait untll the 
question as to who was entitled to securlty claimed by the indorsers wa.s 
settled by litigation then pending. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 518; Dec. 
Dig. § 328.*] 

Pétition to Revise Order of the District Court of the United States 
for the Southern District of New York. 

In the matter of the Salvator Brewing Company, bankrupt. On 
pétition to review an order of the District Court (188 Fed. 522), re- 
versing an order of the référée and permitting John H. Meyer to 
file proof of debt. Affirmed. 

Henry A. Rubino, for trustée in bankruptcy. 

Holm, Whitlock & Scarfï (Victor E. Whitlock, of counsel), for 
claimant. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

COXE, Circuit Judge. [1] The Salvator Brewing Company was 
adjudicated a bankrupt on March 2, 1908. Prior to that time, in 
order to relieve the company from financial difificulties, the above 
named claimant, Meyer, and eight other directors, indorsed two prom- 
issory notes, for $4,500 and $18,000 respectively, which were dis- 
counted and the proceeds used in the business of the bankrupt. When 
the notes became due the nine directors paid the amount of the notes 
and now seek to prove their debt for the same against the estate of 
the bankrupt. 

We think they should be permitted to do so for the following rea- 
sons : 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexa» 



990 193 FEDERAL REPORTER 

First. It is undisputed that the claim of Meyer is a just and honest 
one. This is expressly admitted in the appellant's brief as follows : 

"We do not dispute, as stated by Judge Holt In the opinion, that the claim 
which is attempted to be proved in this case is entlrely just." 

He and his brother directors, nine in ail, put $22,500 into the brew- 
îng company's treasury, and are as much entitled to reimbursement 
as if each had contributed $2,500 in cash. Nothing but a clear case 
of lâches should defeat so just a claim. 

Second. Meyer was clearly the représentative of the other eight di- 
rectors, employed by them to do ail that was necessary to protect 
their rights. He was, in fact, their trustée, authorized to file a proof 
of debt and to take any other steps necessary to protect the rights 
of himself^and his fellow indorsers, 

[2] Third. The testimony taken in proceedings before the référée 
presented ail the facts necessary to establish Meyer's claim. This 
was not in the shape of a formai proof, it is true, but it cannot be 
questioned that the records of the bankruptcy court contain proof that 
thèse directors hâve a valid claim against the estate. It was but a 
reasonable exercise ofits discrétion for the court to permit an amend- 
ment, conforming the proof to the rules and practice of the court; 
the fact being undisputed that its own records informed the court 
that a perfectly valid claim existed. 

[3] Fourth. Under section S7n the trustée had a right to wait un- 
til the question as to who was entitled to the security claimed by the 
indorsers of the note was settled by the litigation then pending. The 
claim was proved within the statutory period thereafter. This is the 
view taken by Judge Holt, and it seems a reasonable one, as, until 
the question of security was disposed of, the court could not déter- 
mine the amount which the indorsers should be permitted to prove. 

We hâve no doubt that Meyer was the agent and trustée of the 
other directors and was authorized by them to do ail that it was 
necessary for him to do to protect their interests. Ail the equities be- 
ing in favor of the claim, the court should hesitate long before in- 
terpreting the law so strictly as to prevent it from being enforced 
according to its true intent and purpose. 

The order of the District Court is affirmed with costs. 
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FEANK SHEPAED CO. T. ZACHART P. TAYLOE PUB. CO. 

(Circuit Court of Appeals, Second Circuit. March 20, 1912.) 

L Copyrights (§ 83*) — IsraiNGEMENT — Evidence of Coptino. 

Where, In a suit for Infringement of copyright on citations of law re- 
ports, defendant's annotator testified that he had never used complaln- 
ent's books at ail, évidence of common mlstakes ta citations eovering a 
perlod whlcli were not copyrlghted, and which he migbt hâve used at hls 
élection, was admissible as évidence of copylng. 

[Ed. Note.— For other cases, see Copyrights, Cent Dlg. §§ 74-76; Dec. 
Dig. § 83.*] 

2. CoPYBiQHTS (§ 83*) — ^Leoai. Publication — Couuon Ebkobs — Prima Facib 
Case. 

In a suit for infringement of copyright on légal publications, proof of 
a considérable number of errors common to both publications occurrlng 
flrst in complainant's work, and that none occurred flrst in defendant's 
work, created a prima facie case of copylng by défendant, whlch it was 
boimd to explain. 

[Ed. Note. — For other cases, see Copyrights, Cent Dig. SS 74-76 ; Dec. 
Dig. § 83.*] 

8. COPTBIOHTS (5 83*) — InFBINGEMEST — COPYING — BUBDEN OV PbOOF — Ex- 
PLANATION. 

While, in a suit for infringement of copyright, the burden of proof la 
on complainant throughout yet, on complainant's provlng a considérable 
number of common errors occurrlng flrst in Its own publication and none 
occurring flrst in defendant's work, the burden of explanatlon was shlfted 
to the défendant 

[Ed. Note. — For other cases, see Copyrights, Cent Dig. §§ 74r-7a; Dec. 
Dlg. I 83.*] 

4. COPTBIGHTS (§ 89*) — ^InfBINGEMENT — RE1EE0T. 

Where, in a suit for infringement of copyright on légal citations, de- 
fendant offered nothing but conjecture to explain a large number of com- 
mon errors flrst occurring in complainant's publication, it would be neces- 
sarily inferred that complainant's work was simllarly used as to the cor- 
rect citations to an estent that could not be determlned, authorizlng an 
Injunetion against defendant's work in its entlrety. 

[Éd. Note. — For other cases, see Copyrights, Cent Dlg. §§ 49, 83 ; Dec. 
Dig. { 89.*] 

Appeal from the Circuit Court of the United States for the Western 
District of New York. 

Suit by the Frank Shepard Company against the Zachary P. Taylor 
Publishing Company for infringement of copyright. Judgment for 
complainant (185 Fed. 941), and défendant appeals. Affirmed. 

George P. Keating, for appellant. 
Edward M. Grout, for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. The complainant, which was incorporated 
in 1900, carried forward tfie citations of the New York Court of Ap- 
peals, Suprême Court, and Miscellaneous Reports (being the courts of 
record other than the Court of Appeals and Appellate Division), 
which had been published by Frank Shepard, the first as early as 

*rsr «tbar e«Mi ka* sam* toplo * I imiBBB in Dec. ti Am. Olgi. UOT to data, * Bap'r Index*» 
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1892, the second as early as 1887, and the last from the begînning 
in 1893. Shepard died in 1902. His original System was to publish a 
paster leaf upon which ail the citations of cases in one volume of 
reports to date of issue were printed consecutively, which leaf might 
be pasted in the beginning of the volume and kept down to date by 
pasters subsequently issued, or the leaf could be eut up and the ci- 
tations of each case pasted on the margin of the page where the title 
of the cited case appeared. In April, 1902, the complainant began 
to publish its citations in book form, kept down to date by pasters 
subsequently issued. Krom that time it began to copyright its issues. 
In March, 1903, it adopted the présent or cumulative System ; that is, 
issuing a book quarterly which brings the citations from the beginning 
down to date. It will thus be seen that ail the citations which were 
carried forward by the complainant down to April, 1902, had become 
public property, and were not protected by the copyrights then and 
thereàfter taken out. This includes the citations of the Court of Ap- 
peals Reports to 170 N. Y., of the Suprême Court to 70 App. Div., of 
the other courts of record to 37 Mise, to 5 Silvernail's App. Cas., 10 
Ann. Cases, 75 N. Y. Supp., and 85 American State Reports. 

Zachary P. Taylor began to publish citations of the Suprême Court 
reports from 1890, of the Miscéllàneous Reports from 1900, of the 
Court ofAppeals reports from 1901, and of the New York Supplément 
from 1904. His business was taken over and his annotations carried 
on by the défendant, the Zachary P. Taylor Publishing Company, in- 
corporated in 1906. The citations were published first in pasters, af t- 
erwards in books and then in cumulative parts (issued twice a year), 
just as the complainant's were. At first each of thèse writers simply 
stated whether the cited case was aifirmed, reversed, distinguished, or 
explained. Afterwards each analyzed the cited cases to détermine 
what part of the cited case was under considération. Shepard indi- 
cated by a small Roman number which paragraph of the syllabus of 
the cited case was discussed, while Taylor gfouped the cases under 
catch words. In other words, Shepard used a kéy number and Taylor 
a key word. 

[1] The complainant charges that ît found 138 common errors in 
some 50 pages of citations of the three séries of reports examined for 
that purpoSe, issued by it and the défendant, taken at random, of 
which 13 are citations which never existed. The charge of infringe- 
ment against the défendant byunf air copying of its citations is founded 
on this évidence. But if those common errors, which consist of cita- 
tions not covered by the complainant's copyright, are stricken from 
the list, it will be found that only 73 common errors remain. How- 
ever, as Taylor, the annotator, who began annotàting On his own ac- 
count in 1890 and npw continues for the défendant, says that he bas 
nëver used the complainant's books at ail, thèse citations which he 
had a right to use if he wanted to wpuld still be available as évidence 
of copying. ' The trial judge concluded that 138 errors common to 
both publications hâd beert fàirly shown to hâve béen first published by 
the complainant. Of coiirse, if there bas been copying, the import- 
ant question is, which: party copied, and that dépends upoa whether the 
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common error first appeared in the complainant's publication or in 
the defendant's. When the case came to us, we found that the séries 
of pubHcations in évidence before us contained so many gaps as to 
leave us in doubt upon the question. Accordingly, we called upon 
counsel to furnish us a table referring to the exhibits and showing at 
least 25 instances of common error in both publications as to cita- 
tions contained, or said to be contained, in volumes of the reports 
published after June 1, 1906. The complainant has done so, showing 
29 such errors which we are satisfied after examining the exhibits 
occurred first in the complainant's publication. 

The défendant argues thât both parties may hâve copied thèse 
errors from an earlier publication, say the West Publishing Company's 
Blue Book of Citations, or the tables of cited cases contained in the 
officiai reports. But it ofifers no proof of this. 

[2] We think that the proof of a considérable number of errors 
common to both publications occurring first in the complainant's and 
none occurring first in the defendant's created a prima facie case of 
copying by the défendant which it was bound to explain. 

[3] The burden of proof, it is true, was on the complainant through- 
out, but on this state of the case the burden of évidence — that is, of 
explanation — was on the défendant. 

[4] Nothing but conjecture being ofïered, we feel obliged to apply 
the severe rule of Callaghan v. Myers, 128 U. S. 617, 9 Sup. Ct. 
177, 32 L. Ed. 547, and West Publishing Co. v. Lawyers' Co-op. Pub. 
Co., 79 Fed. 756, 25 C. C. A. 648, 35 L. R. A. 400. The inference 
from the un f air use of the complainant's work in thèse instances of 
erroneous citations is that it was similarly used as to the correct cita- 
tions to an extent that cannot be determined. 

The decree is affirmed, with costs. 



F. D. CUMMER & SON CO. v. ATLAS DRYER CO. et al. 

(Circuit Court of Appeals, Slxth Circuit January 3, 1&12.) 

No. 2,153. 

1. Patents (§ 328*) — Validitt and Infbingement— Deyer. 

The Cummer patent, Nb. 545,120, for a dryer. for drying paint, powder, 
dnigs, and otlier material, elaims 7, 8, 9, and 10 are void for lack of pat- 
entable invention In view of the prlor art. Claim 11 held valid and in- 
. fringed, and clalms 12, 21, 22, 23, and 28 aot infringed. 

2. Patents (§283*) — Utilitt— Estoppel bt Infbing-ement. " '" 

An infrlnger who has appropriated dlstinctlve features of a patented 
invention cannot deny their patentable utllity. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. § 452; Dec. Dig. 
S 283.*] 

8. Patents, (I 151*)— Infbingement— Injunction. 

Where some of the daims sued on are found invalld, but others are 
held valid and Infringed, complainant must dlsclalm the invalid clalms 
before taking an injunctlon upon those found valid. 

[Ed. Note. — For other casefi, see Patents, Cent. Dig. { 225; Dec. Dlgr. 
S 151.*] ■ ''• ■ • - _ : : . ■■ . 

•For otber càss* aea «»m« toi>lc'& { KDMBiiB in Céc.'îlÉ'Am. DIga. 1907 iadsto, * ttav'r ladaxM 
193 F.— 63 



,994 193 FBDHRAL REPORTHB 

' Appeal from the Circuit Court of the United States for tHe North- 
ern I>istrict of Ohio. ■ 

Suit in equity by the F. D. Cummer & Son Company against the 
Atlas Dryer Company and William M. Cummer. Decree for défend- 
ants, and complainant appeals. Reversed in part. 

J. B. Fay, for appellant. 

R. Et. Parkinson and C. R. Miller (Weéd, Miller & Rothenberg and 
Hoyt, Dustin, Kelley, McKcehan & Andrews, on the brief), for ap- 
pellees. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

DENISON, Circuit Judge. Suit for injunction and accounting 
based on daims 7, 12, 21, 23, and 28 of patent to F. D. Cummer, No. 
545,120, issued August 27, 1895, application filed March S, 1895. 

[1] The patent hère in suit pertairis to the art of drying varions 
materials, and particularly to that type of dryer which employs a long, 
inclined, rotating, metallio cylinder through which the materials pass 
from the higher to the lower end, being, by the rotating movement 
and by internally projecting blades or flanges, carried part way up the 
side of the cylinder and then f alling or cascading oflf the flanges to 
the bottom, in the course of their progress toward the lower end, 
while hot combustion products pass through the cylinder in the op- 
posite direction, Such cylinders are mounted above a fumace and in 
the Une of the draft therefrom, and are provided with a fan to ac- 
celerate the hot air draft. As thus generally described, they must, 
with référence to the patent in suit, be considered with the same ef- 
fect as if a. part of the prior art, because embodied in Cummer's own 
patent No. 545,058, which, although bearing the issue date, August 
27, 1895, was applied for April 9, 1894, and expired November 30, 
1907, because of having been patented November 30, 1893, in England. 

It is obvioùs that in this type of apparatus the drying is accom- 
plished, first, by the beat applièd to the outside of the cylinder shell 
and so afïecting the materials inside of the shell, and, second, by the 
direct contact of the furnace gases with, the drying materials as the, 
two pass thrpugh the interior of the cylinder, atid that, so far as con- 
cerns this second resuit, the hot gases, on entering the cylinder at 
its lower or tàil end, at once begin to absorb moisture from the ma- 
terials, and may reach their Umit of âbsorptive efficiency before they, 
hâve conue to thfi uppef Or air exit end. It follows that the upper 
end portion of the cylinder will, or may be, more or less inoperative 
in this respect. 

In an earlier structure of the same class, as shown in patent No. 
245,980, issued August 23, 1881, to A. O. Smith, the conibiistion proid-- 
ucts had beéti brought iiito direct and intimate contact with the dry- 
ing materials in ànother wây., Stnith ptoyided his cyliiider shell with 
numerous small openings.or inlets, through which the hot gases en- 
tered, mingîirig directly with the materials, and passing out of a stack 
at one end. ,^ In this way, the materialf were, upon entering the cylin- 
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der, and continually in their progress, exposed to fresh supplies of 
perfectly dry gases. 

Cummer, in the spécification of the patent in suit, points eut the 
desirability in many cases of controUing the conditions in the respec- 
tive parts of the interior of the cyUnder shell, with regard to the na- 
ture of the materials to be dried. For example, considering the cylin- 
der as divided across its length into upper, central, and lower thirds, 
some materials would require the upper third to be hottest and the 
lower third coolest, while other materials would require the contrary. 
He claims to accomplish entire control in thèse respects by using ail 
parts of his construction, and to accomplish less complète but very 
useful control by the use of portions only of his described apparatus. 
Adopting, in gênerai, the structure of his earlier patent, he scattered 
inlet openings over the surface of his shell, each inlet opening having 
a radial pipe extending a short distance inwardly and ending in a flar- 
ing hood turned toward the head end of the cylinder. Instead of 
using a solid arch which would carry ail the furnace gases back to 
enter the rear and lower open end of the cylinder, he perforated this 
arch with fréquent openings communicating with a hot chaniber above 
the arch and beneath the cylinder. He also provided, communicat- 
ing directly or indirectly with this hot air chamber, a séries of doors 
opening to the outer air, whereby cold air could be brought, with 
more or less efficiency, to the desired part of this hot air chamber and 
so affect the air entering the cylinder through the shell inlets in that 
vicinity. In opération the furnace would be raised to a very high 
température, the combustion products would be free from what is 
commonly called smoke, and the natural draft and the suction fan 
would draw thèse products, partly through the shell inlets and partly 
through the open lower end, up, along, and out at the upper end of 
the shell. The patented dryer has been successfully adopted, for dry- 
ing paint, powder, drugs, pulp, and a great variety of materials, and 
sales are said to hâve amounted to one million dollars. 

Claims 7 and 8 can be considered together. Claim 7 reads; 

"The drying cylinder open at both ends for the pas.sage of niaterial and the 
products of combustion in opposite directions, aud having inlet openings 
through the slde of the cylinder, substantially as set forth." 

Claim 8 is the same as claim 7, with the addition of the suction fan 
and with the spécification that the inlet openings through the wall of 
the cylinder are "covered." 

The structure of thèse two claims differs from the earlier Cummer 
patent only in the présence of the (covered) inlet openings through 
the walls of the cylinder, and the question arising thereon is whether 
this addition involved invention. This requires further examination 
of the Smith patent, above cited. Smith's cylinder inlet openings had 
pipes extending radially a short distance into the cylinder. The prod- 
ucts of combustion passed through thèse openings into the interior of 
the cylinder and along the same with the advancing materials to be 
dried until, at the tail end, the combustion products were discharged 
upward through the stack, and the dry product downward through the 
chute. In Smith, as in Cummer, the openings admitted the products 
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of combustion into the interior of the cylinder in direct contact with 
the materials being treated. In Smith, as in Cummer, the gases were 
carried, from thèse inlet openings toward the center of the cylinder 
by radial pipes. Smith did not hâve the flaring hoods of Cummer, 
but thèse are not called for by either one of thèse claims. So far 
as the device covering the inlet openings in the shell acted merely as 
a shield or cover to keep the contents which were near the shell from 
escaping through the opening, the radial pipes, in each case, per- 
formed that function. The only différences are that in Smith ail the 
combustion products entered the cylinder through the side inlets, and, 
when inside, moved along with the materials, while in Cummer part 
of the products entered the cylinder in this way and part at the open 
tail end, and ail the combustion products moved in a direction oppo- 
site to the motion of the materials. Under thèse conditions, we think 
invention was not involved in what Cummer did. Smith disclosed 
fuUy the idea of carrying the products of combustion through covered 
openings in the side of the shell into immédiate contact with the in- 
ner materials. Neither the theory of opération nor the practical ef- 
fect of the Smith inlets is modified or changed in their application to 
the Cummer cylinder. That they discharge into an air current going 
in one direction, instead of in another, or that they admit only part 
instead of ail the gases, is not a new resuit, nor does it involve novel 
co-action so as to support a claim whose only novelty lies therein. 
Electric Mfg. Co. v. Perkins Electric, etc., Co. (C. C. A. 6) 179 Fed. 
511, 513, 103 C. C. A. 116; National Tube Co. v. Aiken (C. C. A. 6) 
163 Fed. 260,91 C. C. A. 114. 

Claims 9 and 10 call substantially for the device of the expired 
Cummer patent in combination with a perforated arch constructed 
and operating as we hâve described. In the view which we adopt, the 
distinctions between the two claims are immaterial. A perforated 
arch above the fire box, to permit some of the combustion products to 
pass directly up and contact with the métal shell to be heated, was 
old in boiler settings, and we do not see any new opération or re- 
suit nor any patentable invention, just because the metallic shell con- 
tains air to be heated instead of water to be heated. We think thèse 
claims are invalid. 

Claims 11 and 12 may also be considered in connection with each 
other. Claim 11 reads; 

"ïhe furnace and tbe perforated arch beyond the furnace over the Une of 
draft, ànd a drylng cylinder set into the Une of draft above sald perforated 
arch and provided with covered openings to admit beat tnto the cylinder about 
its side, substantially as set forth." 

[2] This claim spécifies an operative combination, including the per- 
forated arch and the perforated cylinder shell. It results from this 
combination, as described, that the hottest gases, necessarily found 
nearest the fire box, may, and to some extent will, pass directly up 
through the nearest perforation, and directly into the head of the 
cylinder where the material is wettest and can endure the greatest 
beat without injury, and that, as the gases pass back away from the 
fire box and will necessarily drop somewhat in température, they pass 
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up through perforations and into opposite inlet openings in the cylin- 
der. This variation between the température of the combustion prod- 
ucts just from the fire box and the température of the same products 
carried back to the rear end of the cylinder is accentuated, and made 
more important by the fact that the described cylinder is 30 feet 
long. This construction and opération will tend to produce in the 
interior of the cylinder, températures corresponding to those existing 
in those parts of the arch directly beneath, and so will tend to bring 
it about that the products of combustion in the tail end of the cylin- 
der, in contact with the materials nearly dry, will be cooler than some 
of the combustion products in the head of the cylinder, in contact 
with material wholly undried. This resuit is one of those contem- 
plated by the spécification, and theoretically foUowing from the con- 
struction. Whether it exists in sufificient degree to be of great prac- 
tical utility is in dispute, but the défendants hâve adopted this con- 
struction and obtained whatever advantage in it there may be, and 
they cannot dispute its patentable utilitv. Diamond Rubber Co. v. 
Consolidated Rubber Tire Co., 220 U. S. 428, 440, 441, 31 Sup. Ct. 
444, 55 L. Ed. 527. 

This combination and this resuit seem to be quite new. In Smith, 
the only earlier example of the perforated cylinder needing considéra- 
tion, there was a unitary température in the différent parts of the 
hot air chamber beneath the cylinder; or, if not entirely unitary, 
there wâs no such gradation as is accomplished by Cummer. Smith did 
indicate an intention to control the température in this hot air cham- 
ber, through the independent manipulation of a séries of side open- 
ings into the outer air, suggesting, though not very clearly disclosing, 
that it would hâve been possible to make one end of the chamber 
cooler than the other end; but he does not describe this resuit, 
it is not clear that he had it in mind, and, giving his disclosure the 
broadest effect, it does not anticipate Cummer's automatic application of 
the highest degree of beat at the entrance point of the wet material. 
Such a suggestion, or imperfect disclosure, does not anticipate. 

With the construction which we give this daim, infringement is 
clear. Défendant has inlet openings so covered that the air may 
come in and the materials may not fall out. This, we think, is the 
only limitation imposed upon claim U by the use of the words "cov- 
ered opening." 

Claim 12 does not seem materially distinguishable from claim 11, 
except by calling for "hooded inlet openings" rather than for merely 
"covered openings." Giving effect to this distinction, as we should, 
défendants do not infringe this claim. They hâve no hood which is 
anything more than the cover of claim 11. The chief, if not the only 
useful, purpose of theflaring hood of Cummer is to aid the suction 
fan in inducing draft through the inlet. This office is not performed 
by anything in defendant's structure. 

Claim 21 does not, from the point of view we hâve taken, essen- 
tially difïer from claim 8, except, perhaps by its référence to hoods, 
and that subject is covered by what we hâve said regarding claim 12. 
We hold this claim not infringed. 
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Glaims 22 and 23 are not said to hâve any distînguishing and pat- 
ent-supporting feature, except that they call for a drying cylinder, 
having its front end projected outside of the furnace chamber, where- 
by the material, in the first part of its progress through the cylinder, 
will not corne in contact with a very hot shell. It was concededly old 
to project the front end of the cylinder outside of the drying cham- 
ber sufificiently to make operating contact with the rotating means, 
and Cummer prolonged this extension for the purpose stated. We 
do not find in defendant's structures any projection other or further 
than is suitable to carry the operating gears. The construction there 
présent may accomplish something of the effect claimed by the pat- 
ent, but, if so, it is an efïect necessarily incidental to the employment 
of a familiar arrangement of parts. Thèse two claims are not in- 
fringed. 

The twenty-eighth claim reads: 

"The furnace having a perforatecl arch at its rear and a cliamber over said 
arch having air inlets at its side, substantially as set forth." 

It is not said this claim has been infringed by the défendants, save 
in one structure; i. e., the dryer they built for the Du Pont Powder 
Company. The drawings of this dryer show a chamber over the per- 
forated arch and show a central dryer support which more or less 
divides the chamber into two sections, and show one door opening 
from the outside into each of theSe sections. Thèse doors are said 
to be, and may be, ordinary cleanout doors. Two would be appro- 
priate, if not necessary, for that purpose. There is no évidence that 
they were intended to be used or ever were used or are capable of 
efficient use as air inlets in the manner and for the purpose described 
in the patent. Assuming that there may be invention in the combina- 
tion of the patent to which this claim is directed, and that it is not 
inoperative for lack of including any élément (as, the cylinder) upon 
which the beat may take efïect, we think no infringement is estab- 
lished. 

[3] It results from thèse views that, in ail respects except with réf- 
érence to claim 11, the decree below should stand; but that complain- 
ant was, as to that claim, entitled to the usual decree for injunction 
and accounting. Under the practice pointed out in Morgan Co. v. 
Alliance Go., 176 Fed. 100, 100 C. C. A. 30, and Herman v. Youngs- 
town Co., 191 Fed. 579 (decided by this court November 7, 1911), 
the complainant should hâve 30 days after the mandate is filed in the 
court below within which to file certified copy of a disclaimer as to 
claims 7, 8, 9, and 10, and, in the absence of such disclaimer, the 
bill should be dismissed. 

The appellant will recover the costs of this appeal. Neither party 
will recover costs in the court below upon theproceedings so far had 
R. S. § 4922 (U. S. Comp. St. 1901, p. 3396) ; Yale Lock Co. v. 
Sargent, 117 U. S. 536, 553, 6 Sup. Ct. 934, 29 L. Ed. 954. 
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Wï:L8BACH LIGHT CO. v. ELKINS et al. 

(DLstrict Court, W. D. Peimsylvania. February 21, 1912.) 

No. 52. 

Patents (§ 328*) — Validity and Infbingement— Gas Lamp Shades. 

The Litle patent No. 961,504 for a globe or shade for iaverted gas 
lamps, haviug a métal neck for attaching the glass shade to the flxture 
to prevent its being broken by the extrême beat, discloses patentable in- 
vention ; also Iwld infringed. 

In Equity. Suit by the Welsbach Light Company against Stephen 
F. Elkins, the Manufacturers Sales Company, and the Krakno Glass 
Company. Decree for complainant. 

Bakewell & Byrnes, for complainant. 
Joseph M. Nesbit, for défendants. 

BUFFINGTON, Circuit Judge. This patent case turns wholly on 
questions of fact, and such facts fall within comparatively narrow 
limits. By using an inverted electric light enveloped in a bulb, it 
became possible to throw its light downward unobstructed. When 
an attempt was made to do this with inverted gas burners, and espe- 
cially with those of the Welsbach type in which a Bunsen burner is 
used, it was found the intense beat shattered the inverted glass shade. 
This was due, not only to the fact that the sustaining collar part of 
the globe had to be made of heavier glass than the main body, but 
also to the additional fact that, when the lower part of the shade was 
ribbed in order to reflect the light, the making of those ribs made the 
résistance power of the glass différent. The effect, therefore, of the 
varying résistance power of the heavy collar and the thinner shade, 
and between the ribs and other parts of the shade, resulted in shat- 
tering the globes. Assuming it questionable whether the causes re- 
cited above really had such effect, there can be no question that shat- 
tering was the resuit. The testimony of Mr. Stites, the gênerai man- 
ager of the Welsbach Company, viz. : 

"When the Inverted burner was first put on the market, the necessity of 
a shade with projections for açting on the light was quite apparent, and we 
at once began experlmenting, endeavoring to flnd a shade of this character 
that would stand the beat conditions under which it was called upon to 
stand on the inverted lamp. There was a large number of samples submitted 
to us, and I distinctly recall that on one occasion, in placing six of thèse 
samf)les on lamps on the test bar in my office, that the whole six cracked 
in one f orm or another immedlately on lighting" 

— is supported by that of Hoard (page 361 of record), Hill (page 
388), Lawlor (page 332), Snyder (page 448), and several other wit- 
nesses whose testimony need not be ref erred to, since there is no con- 
tradiction. This breakage was overcome by one Litle by means of 
the simple device described in his patent. The difficulties of the old 
art, and how he overcame them, are described in his testimony as 
f ollows : 

"l hâve been directly interested in the development of incandescent gas 
burners since January, 1898. On January 1, 1903, l entered the employ of 

*For otber cases eee same topic & l mumbeb in Dec. & Am. Dig«, 1907 to date, & Rep'r Index» 
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the Welsbach Company. Since that tlme I hâve been actively engaged ta 
developing ail of the varions devlces which in any way pertain to gas light- 
ing and which hâve been marketed by the Welsbach Company since 1903. 
* * * After developing the inverted gas burner and working out the va- 
rions problems met with in the varions kinds of gas which are manufactured 
in America, I turned my attention to the better distribution of light from an 
inverted burner. The electrlcal people at that tlme were meeting wlth con- 
sidérable success in the use of glass reflecting shades of the prlsmatic type. 
The prlsms were formed by pressing. I tried to use some of thèse same 
shades, or rather shades of the same gênerai type, having the same form of 
prlsms, but equipped wlth a glass neck approsimately 3% inches in diameter 
at its out-turned portion, but found that thèse shades, while they were per- 
fectly satisf actory when used in connection wlth electric lamps, In which there 
was very little local heating of the neck portion, invariably cracked when 
used on an inverted incandescent gas burner. My next move was to ascer- 
tain whether or not It would not be practlcal to especially anneal thèse shades 
to prevent this breakage. Especially or double annealed shades were pro- 
cured, but still the breakage occurred. This was a very discouraglug state 
of affairs, for I reallzed that the electrlcal people were walklng away wlth 
a very large share of the lightlng which I belleved naturally belonged to the 
gas people, on account of the greater économies efCected by the use of gas 
for illumination. I observed that, when the breakage occurred on one of 
thèse glass necked prlsmatic shades, the break invariably started from the 
top Immedlately at or very close to one of the binding screws which retaiu 
the shade in the burner. I first thought that the breakage was caused by 
having the screws bound too tightly against the glass; but after experiment- 
ing I found that the breakage stlll occurred, even when the screws were not 
set up so tightly, but the breakage in this latter case was not so pronounced. 
The problem, as I saw it, was to reduce the température at the upper end or 
neck portion of the glass shade. After a great many experiments with a 
View of ellminating this breakage, it occurred to me that the proper thing 
to do would be to entirely elimlnate the glass neck and substitute one made 
from métal, because such a construction would remove the glass to a safe 
distance from the source of beat, and at the same tlme allow the glass shade 
with its attached métal neck to be retained in the same burner and by the 
same screws that were prevlously used with the glass neck. While I made 
varions shapes of métal necks in my early expérimental work, I very soon 
found that the one which I afterwàrds patented would be commereially satis- 
factory. The flrst necks I made from brass, but later I made them from 
sheet Steel, so that it would be perfeetly feaslble to supply the neck mounted 
in a glass shade without too greatly increasing the cost of same. The prob- 
lem as I saw it was to utlllze the highly eftlclent prismâtie reflecting shades 
for use on Incandescent gas burners ; and the fa et that the métal neck shades 
hâve been so largely used and recommended by the best illuminating author- 
Ities in the country, and also that they are now belng imitated, leads me 
to belleve that my invention was entirely practlcal and of great value." 

On his device Litle obtained the patent hère in question, No. 961,- 
504, granted June 14, 1910, for a globe or shade for gas lamps. For 
this the four claims hère in controversy were granted, of which claims 
the first, viz. : 

"1. As a new article of manufacture, a, glass globe or shade having intégral 
projections for acting npoU the Ught ràys, and a métal neck secured withln 
the upper hole of the shade and an outwardly extending flange on the upper 
portion of the neck adapted to be engaged by shade holding members of a 
burner, substantlally as described" 

— may be taken as illustrative. 

We hâve carefully considered the prior art, and find no shade which 
disclosed Litle's device or overcame the difiiculty under which the 
prior art labored. The shades of the electric light art, by reason of 
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the fact that no heat problem was there involved, did not aid in solv- 
ing the inverted gaslight problem. We therefore find Litle's patent 
is valid. 

As to infringement, it suffices to say that while the respondent's 
structure— on which a patent was obtained — may embody some ad- 
ditions to and improvements over complainant's shade, yet it neverthe- 
less combines ail the éléments of the patent's claims to substantially 
accomplish the same resuit in substantially the same way. 

Let a decree be prepared in accordance herewith. 



LORAIN STEEIi CO. v. WHITE MFG. CO. 

(Circuit Court, S. D. New Yorli. Jauuary 17, 1911.) 

Patents (§ 328*) — Validitt and Infringement — Railway Switch. 

The Moxham patent, No. 539,878, for a railway switch structure, claims 
1 and 2, were not anticipated, and disclose patentable invention; also 
construed, and held Infringed. 

In Ek|uity. Suit by the Lorain Steel Company against the White 
Manufacturing Company. On final hearing. Decree for complain- 
ant. 

Linthicum, Belt & Fuller and D. Anthony Usina (Charles Mac- 
Veagh and Charles C. Linthicum, of counsel), for complainant. 
Henry D. Donnelly, for défendant. 

HAZEL, District Judge. The Arthur J. Moxham patent, No. 539,- 
878, dated May 28, 1895, relates to railway switch work, and has 
three claims, the first and second of which are in controversy. They 
read as foUows: 

"1. A railway switch structure, whleh consists of a center pièce provided 
with track surfaces, rails forming extensions of said center pièce, the whole 
being secured together by a separate body of cast métal. 

"2. A railway switch structure, which consists of a center pièce provided 
with hardened track surfaces, rails forming extensions of said center pièce, 
and a separate body of cast métal, whereby the whole is secured together." 

The object of the invention was: 

"To provide a switch structure in which the part subjected to excessive 
wear may be eonstructed of a material more durable than the remalnder." 

The éléments of the first claim are: (a) A center pièce having 
track surface rails ; (b) rails eonstructed to f orm an extension of the 
center pièce; and (c) securing the center pièce and rail extensions 
by a separate body of cast métal. The second claim is similar to the 
first, save that it spécifies a center pièce having its track surface hard- 
ened. Switches and frogs for railways, as generally understood, are 
ordinarily placed in the roadbed at points where différent sets of rails 
cross or iritersect and at points where the tracks converge. The dura- 
bility of tracks and switches in connection with rail construction has 
always been a matter of the utmost concern to railroad constructors, 

•For otber eaaes ge« same topic & i nviasa io Dec. & Am. Dlgs. 1907 ta date, & Rep'r ladexM 
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especially where they were located at points of crossing or intersec- 
tion ôf rails. 

. Many prior patents are found in the record for improving rail con- 
struction at points of divergence and where frogs and switches are 
necessary to facilitate the movements of cars. Nearly ail of such prior 
patents hâve heretofore been considered in prior litigations involving 
the validity of the claims in controversy. In Lorain Steel Co. v. New 
York Switch & Crossing Co. (C. C.) 124 Fed. 548, Judge Kirkpatrick 
held the claims involved in this case valid and infringed. In Lorain 
Steel Company v. Barbour-Stockwell Company (opinion unreported), 
Judge Lowell decided that the patent was invalid for lack of pat- 
entable invention, and the Circuit Court of Appeals for the First Cir- 
cuit was of opinion that it disclosed merit and involved patentability. 
170 Fed. 79, 95 C. C. A. 361. The language of the Circuit Court of 
Appeals f rom which I quote applies to the présent record : 

"We think the idea of a switch structure embodylng a single eenter pièce 
witli hài-aened surfaces calcula ted to resist at ail points the frietional con- 
tact of car wheels crossing from one traclc to another, to be connected with 
the rails by a separate body of cast métal, thus presenting a solid one-piece 
structure, involves a new idea of some considérable value, and that the par- 
ticular arrangement descrlbed for unltlng and securing the structural con- 
nection between the hardened eenter pièce and the rails through a scheme for 
a shrlnkage grip under the eooling process of a separate body of molten métal 
poured into the mold whlch surrounds the eenter plate and rail ends, thus 
flrmly uniting the whole together without the external fastenlngs of bolts 
aud plates, talœn in connection with the Idea of presenting a solid eenter 
l)ieee with a hardened surface, involved Invention of some degree of merit, 
and as such entitled to protection commensurate with the degree of the actu- 
al invention involved." 

In none of the prior patents relating to this art are found the spécifie 
features embodied in claims 1 and 2 of a eenter pièce or plate and 
hardened track surfaces and extensions cast together by a separate 
body of métal. Indeed, after giving the évidence in its entirety an 
independent examination, I can see no reason to disagree with the 
conclusions reached in the prior adjudications as to the validity of the 
patent and the construction of its claims. 

The prior British patents to Irlam, and the Greenwald structure, 
which were not considered in the prior litigations, do not, in my judg- 
ment, approximate the patent in, suit as closely, for instance, as the 
patents to Kenway, to Samuel and Angerer, to Lea, and to Vickers, 
which were considered and distinguished in the prior litigations. In 
the Irlam patent, No. 2,6$4, the parts are riveted to a pièce, and in 
No. 227, a provisional patent, the rail extensions are separate from 
the plate and secured to the casting by wedging. Neither of thèse 
patents discloses the grooved eenter jpiece and rail extension combined 
to form a unitary structure by a sepai'ate mass of cast métal. In the 
Greenwald structure the parts are removable, and hâve the objection- 
able features which the patentée by his invention intended td remove. 
It has a eenter pocket in a casting to which a plate is riveted and the 
extension rails are bolted in openings in the casting. In fact, ail the 
parts are riveted or bolted together, and whatever rigidity is thereby 
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secured dépends upon a différent principle from that of the Moxham 
patent in suit. 

In the light of subséquent understanding it is not believed that 
Moxham displayed great ingenuity or invented a great improvement ; 
but he nevertheless progressed the art to a limited degree, in that a 
new and novel railroad track switch is provided, which evidently fills 
a want created by présent conditions of street transportation — con- 
ditions which demand heavier cars than were formerly operated and 
correspondingly stronger switches at crossings. 

The principal dispute arises as to whether defendant's structure 
and the manner in which the parts are united infringe claims 1 and 
2, and whether the second claim must be limited to a method of hard- 
ening an initially soft center pièce. The défendant contends that, 
as claim 1 does not specifically refer to a hardened center pièce and 
track surface, such élément, as distinguished from a comparatively soft 
center pièce, must be included therein, and, if this is done, that both 
claims in terms are alike, necessitating holding one or the other in- 
valid. Although the spécification describes a center pièce as having 
a beveled edge, I do not think that claim 1 should be limited to such 
a close form, in view of the évident intention of the patentée to spec- 
ify a center pièce which is capable of being secured by an independent 
mass of métal, irrespective of whether a hardening process is applied 
to it or not. Nor does claim 2 require limiting the center pièce to a 
soft material which requires a subséquent process of hardening. Such 
was also the conclusion reached on this phase of the controversy in 
Lorain Steel Co. v. New York Switch & Crossing Company and in 
Lorain Steel Company v. Barbour-Stockwell Company, supra. 

As to inf ringement : In the defendant's structure there is a center 
pièce with track surface of chrome steel and rail extensions, together 
with a separate casting which secures or binds the entire structure 
together. The expert witness McCauley, for complainant, testified 
that in making the defendant's switch a mold is formed in which the 
rail extensions are placed in proper relation with the center pièce, 
which has a web portion, with a number of openings, and in which 
the molten métal is poured to form a unitary mass. It can make no 
différence that Moxham bevels the edges of the cover pièce or plate, 
and by so doing secures a wider pièce than at its upper side, nor is it 
material that the défendant, by its method of molding the cover pièce 
and rails, permits the métal to flow around the center pièce, instead 
of the edges thereof, for the purpose of securing a wider margin or 
overhang of métal on its center pièce. Whatever détails of construc- 
tion there are in defendant's structure which differ from that of com- 
plainant are thought negligible, in view of the fact that by defendant's 
adaptation, which is practically the embodiment of complainant's dé- 
tails of construction, it secures the précise resuit of the patent in suit. 

Decree for complainant, with costs, adjudging the Moxham patent, 
No. 539,878, valid, and claims 1 and 2 infringed by the défendant. 
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In re CHAMPION WAGON CO. 
(District Court, N. D. New York. February 19, 1912.) 

1. Banketjptcy (§§ 114, 272*) — Receivbrs — Attorneys. 

It Is the poliey of the bankruptcy court to allow receivers and trustées 
to employ their own attorneys and to assume responsibillty for their 
acts, though the court wIU not hesitate to direct receivers to dismiss at- 
torneys and employ others, if it appears tbat those employed are in- 
compétent, or are acting in tlie interest of one créditer or set of credi- 
tors as against others, and not for the good of ail, or to serve some 
purpose of their own in any way antagonistic or not to the interest of 
gênerai creditors. 

[Ed. Note.— For other cases, see Bankruptcy, Dec. Dig. §§ 114, 272.*] 

2. Bankbuptct (§ 114*) — Receivers — ^Attorneys. 

Where attorneys employed by receivers of an alleged bankrupt bad the 
confidence of the stockholders and bondholders of the bankrupt corpora- 
tion, and also the confidence of the great majority of creditors both in 
number and amount, and nothlng appeared to cast suspicion on the wis- 
dom and propriety of their acts, they would not be removed, and the 
receivers directed to employ others, at the instance of minority gênerai 
creditors. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 114.*] 

In the matter of bankruptcy proceedings of the Champion Wagon 
Company, alleged bankrupt. On application for an order removing 
Wallis & Clifford as attorneys for the receivers and directing employ- 
ment of other attorneys. Denied. 

Ferguson & Peavey, for the motion. 
Wallis & Clifïord, opposed. 

RAY, District Judge. The Cleveland Hardware Company and the 
Sheldon Axle Company ask to hâve Willis & Clifford removed or dis- 
missed by the court as attorneys for the receivers, and the receivers 
directed to employ other attorneys. The Cleveland Hardware Com- 
pany is a creditor in the sum of $626.44, and the Sheldon Axle Com- 
pany is a creditor in the sum of $612.57. The alleged bankrupt is a 
corporation engaged in the manufacture of wagons of various de- 
scriptions, and is located at Owego, Tioga county, N. Y., where the 
receivers and their attorneys réside. The total indebtedness of the 
Company, aside from its bonded indebtedness, is about $53,000. Of 
thèse gênerai creditors, 13 in number and $28,586.99 in amount hâve 
united in a written request that Wallis & Clifford be retained as attor- 
neys for the receivers. The largest creditors of the alleged bankrupt 
réside at Owego and know the attorneys for the receivers. 

[1] Wallis & Clifford were employed by the receivers as their at- 
torneys without any order of or suggestion from the court. The 
poliey of this court is and always has been to allow receivers and 
trustées to employ their own attorneys and assume responsibility for 
their acts. This court would not hesitate to direct receivers to dis- 
miss attorneys employed by them, and employ others, should it appear 
that the attorneys employed are incompétent or acting in the interest 
of one creditor or set of creditors as against others, and not for the 

•For otber cases sea same toplc & { numbsb lu Dec. ft Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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good of ail, or to serve some purpose of their own in any way antago- 
nistic and detrimental to the interests of the gênerai creditors. No 
charge of this kind is made against Wallis & Clifford, either directly 
or by inference, except that it is alleged in the moving papers that 
Wallis & Clifford hâve for a long time acted as attorneys for the al- 
leged bankrupt. The answering affidavits of Fred C. Hill and Théo- 
dore D. Gère, the receivers, and of F. W. Clifford, one of the attor- 
neys for the receivers, and of A. S. Andrews, attorney for the bond- 
holders of the alleged bankrupt, demonstrate that this allégation of 
the moving papers is erroneous. 

[2] When it was found that the alleged bankrupt was in financial 
difïiculties, a meeting of the stockholders and creditors was held, and 
because of the absence of the président of the company and for other 
reasons Wallis & Clifford signed the notice oï November 25, 1911, 
set out in the motion papers, directed to the stockholders and cred- 
itors of the Champion Wagon Company, and calling a meeting, the 
purpose being to devise a plan which would allow the corporation to 
continue its business and pay creditors such sum as the company 
might be found able to pay or oft'er in compromise. In point of fact 
Wallis & Clifford represented gênerai creditors of the Champion 
Wagon Company to a large amount at that time. 

The order appointing the receivers directed them to report at fré- 
quent intervais, and on the return day of this motion such a report 
was filed. It appears therefrom that nothing has been donc or is 
being donc in any way detrimental to the interests of the gênerai 
creditors. On the other hand, it appears that the receivers are act- 
ing wisely and for the best interests of the creditors, and that the 
business is being conducted at a profit. It also appears to the satis- 
faction of the court that, unless some arrangement is made for a com- 
promise with creditors or a long continuance of the business, the in- 
terests of the bondholders will be sacrificed, and that the gênerai 
creditors will not realize to exceed 25 per cent, of their just claims. 
It also appears that under the wise policy inaugurated by the receivers 
the company in a short time will be in condition to offer a compro- 
mise of about 50 cents on the dollar to gênerai creditors, assuming 
that a reorganization scheme can be perfected and the business sold 
as a going concern. There is a large amount of property on hand, 
which, if sold at a forced sale, would bring little or nothing. This 
is being worked up at a profit and turned into money for the benefit 
of the gênerai creditors. 

Careful inquiry by the court, made to the receivers and their at- 
torneys, together with the report filed and the answering affidavits, 
demonstrate that it would be most unwise and detrimental to the in- 
terests of the gênerai creditors to hâve a change of attorneys at this 
time. Thèse gentlemen hâve the confidence of the community where 
they réside and where this business is located, the confidence of the 
stockholders and bondholders of the company, and also the confi- 
dence of the great majority of the creditors both in number and 
amount. Nothing appears to cast suspicion upon the wisdom and pro- 
priety of their acts. In 30 days another report will be due and filed, 



1006 193 FEDERAL RBPOETBB 

and at the end of that time the acts and conduct of the receivers and 
their attorneys, if subject to criticism, will be before the court and 
the creditors in such a way as tô demonstrate their infidelity to the 
trust reposed in them, if infidelity there be, but of which at this time 
no charge is made. 

In this case there is no contest between the petitioning creditors 
and the other gênerai creditors of the alleged bankrupt. Their in- 
terests are identical. If any contest at ail arises, it will be as to the 
amount of the claims of the several creditors. Of this there is no 
pretense at this time. I am satisfied that the thorough familiarity of 
Wallis & Clifïord with the afïairs of this company and their high 
standing gives assurance that nothing has been donc or will be donc, 
except in the interest of ail the gênerai creditors, and that no partiality 
will be shown. 

The, motion is denied. 



UNITED STATES v. PAVY. 
(District Court, E. D. New York. January 2S, 1912.) 

Aliens (§ 57*) — -Déportation — Escape from Vessel — Liability or Captain. 

Where an alien was placed on a vessel for déportation at a time when 
the captain was absent, and thereafter escaped before the captaiu's return, 
elther through the culpabillty of the watehmen or through laek of proper 
care. by those in charge of the shlp, but there was no proof of facts indi- 
cating that the captain dellberately or Intentionally failed to take proper 
précautions, he was not subject to prosecution for violation of the de- 
portatloïi laws. 

,[Bd. Note.— For other cases, see Aliens, Cent. Dlg. § 114; Dec. Dlg. §r 

Proceeding by the United States against Lucas Pavy, whose cor- 
rect name is François Pavy, as the captain of a vessel, for the escape 
of an immigrant delivered to the vessel for déportation. Dismissed. 

Wm. j. Yoûngs, U. S. Atty., and Wm. P. Allen, Asst;. U. S. Atty. 
Wallaçë, Butler & Brown (Mr. Brown, of counsel), for défendant. 

CHATFIELD, District Judge. The évidence shows that the de- 
fendant, who has been indicted, was not présent at the time the alien 
in question was put aboard or escaped from the vessel. It appears 
that the alién had been ordered deported within the period prescribed 
by statute; thât this alien had been brought to this port upon an- 
Other -ship bf the same line to which this vessel beloUgs; that this 
alien was placed upon the vessel by direction of the immigration au- 
thorities in a proper manner under the law, and was received by a 
person; in charge of the vessel; that at the time the escape occufred 
that pérsoii in charge was still in authorit'y; that the captain of the 
vessel subsequently returned, and found from the oiïîcers on the 
vessel that the alien had been delivered and had escaped, either 
through the culpabilityof the watehmen or through the lack of proper 
càre by those in charge of the ship. 

It would be possible, undef certain circumstances, to hold the cap- 
tain, even uhder this criminal stattite for neglect, if that neglect were 

•For other casée see samé topic & S nhmbeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes^ 
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8uch as to make évasion of this statute intentional, or such as to indi- 
cate that he deliberately failed to take the proper précautions for com- 
pliance therewith, even if the précise matter had not been brought to 
his attention, or had ar isen in his absence. In the présent case there 
is no évidence whatever upon which such a charge could be based. 
I consider that, as in the Hackfeld Case (H. Hackfeld & Co. v. United 
States, 197 U. S. 442, 25 Sup. Ct. 456, 49 L. Ed. 826), the question 
as to whether the captain can be held responsible for the lack of care 
cannot arise upon this testimony. The words "master, person in 
charge,. agent, owner, or consignée" are in the alternative, and refer 
to the particular party who is responsible. If the présent évidence 
were submitted to the grand jury, an indictment, according to the 
testimony presented, could only be drawn for the ofïense charged in 
this indictment against the persons who were guilty of négligence, and 
on this testimony it could not be the captain. 

Therefore I shall direct a verdict of acquittai as against the cap- 
tain, and without thereby passing upon the possible culpability of any 
other person. 



UNITED STATES V. WILSON et al. 
(Circuit Court, g. D. New York. October 27, 1911.) 

CosTS ^ 304*) — Fedehai Peosbctjtions. 

The word "costs," wlthln Bev. St. § 974 (U. S. Comp. St. 1901, p. T03), 
provldlng for taxation of costs against a défendant on Judgment against 
him for a fine or forfelture, means taxable costs of the trial, wlthin sec- 
tion 983 (page 706), which provides how bllls of costs shall be taxed, ex- 
cludlng fées of trial jurors, fées and mlleage of i)ersons not examlned 
as witnesses, and fées for service of subpœnas upon persons who did not 
testify, unless In the latter cases the adverse party is in default. 
[Ed. Note. — For other cases, see Costs, Dec. Dlg. § 304.* 
For other définitions, see Words and Phrases, vol. 2, pp. 1633-1640; 
vol. 8, p. 7620.] 

Proceeding by the United States of America against Christopher 
C Wilson and others. On défendants' exceptions to costs taxed. Ex- 
i:eptions sustained. 

Henry A. Wise, U. S. Atty. and Robert Stephenson, Asst. U. S. 
Atty. 

Stanchfield & Levy and Arthur M. King, for défendants. 

WARD, Circuit Judge. I think that the word "costs," in section 
974, Rev. Stat. U. S. (U. S. Comp. St. 1901, p. 703), means taxable 
•costs of the trial before the court and petit jury in which défendants 
hâve been convicted. This is the bill which section 983 (page 706) 
provides is to be taxed and included in the judgment. It has not 
been the practice in this district to tax the fées of trial jurors, nor 
the fées and mileage of persons not examined as witnesses at the 
trial, nor fées for service of subpœnas upon persons who did not tes- 
tify at the trial, unless in the latter cases the adverse party. default. 

The exceptions are sustained; plaintiff's bill of costs to be retaxed 
in accordance with this opinion. 

•For atber ca»eB les >am« topic & i numbsb In Dec. & Am. Digi. 1907 to date, & Rep'r IndexM 
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SAGINAW POWER CO. y. CITY OF SAGINAW et àU 

(Circuit Court, B. D. Michîgan, N. D. July 26, 1»11.) 

No. 92. 

1. Municipal Cobpoeations (§ 106*) — Steeets— Electric Companies — Gbant 

OF Fbanchise — Validitt. 

Where a çity charter prohlbited the grantlng of spécial franchises In 
the streets "untll the same hâve been advertised for sealed proposais," 
an ordinance grantlng a franchise to an electric company and flxlng the 
rates to be charged by It was not Invalldated by the faet that, after 
proposais thereunder as It was originally drafted had been advertised 
for and a bid had been recelved, it v^as amended before passage, with 
the consent of the bldder, by substitutihg a lower rate more favorable 
to eonsumers. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dis. {S 
193-198; Dec. Dig. § 106.*] 

2. Electbicitt (§ 4*) — Electkic Companies — Feanchises and Rights. 

A dty ordinance grauted to any corporation accepting its terms the 
right to operate an elef.-tric plant and use the streets for its pôles, con- 
duits, and vvlres. One of the conditions vras that a comjpàny accepting 
should not enter into any comblnatlon with, nor sell its franchise or 
property to, any other company engaging in llbe business, and that a 
breach of such condition should "work a forfeiture to the city * * * 
of ail privilèges, franchises and advantages" derived thereunder. A com- 
pany accepted the ordinance, and constructed and operated its plant 
tbereunder for 20 years, after which it sold its property to another com- 
pany whlch had reeently secured a spécial franchise to construct or ac- 
quire and operate a plant for a term of 30 years. SeH, that coneeding 
the valldity of the condition, and that the sale forfeited ail franchises 
andl rights of the selling company, such forfeiture did not include the 
physiCal property, nor affect the right of the purchaser to taUe and use 
It under its own franchise. 

[Éd. Note. — For other cases, see Electricity, Dec. Dig. § 4.*] 

3. Monopolies (§ 19*) — Constitutional Law (§§ 278, 134*) — Electricity (§ 

9*)— Obligation of Conibacts — Electric Feakciiisb — Impaikment by 
Action of City Council. 

At the time of the sale, the selling company operated the only electric 
plant in the city, and the purchasing company had only its franchise, 
under whlch it thereafter operated the plant purchased, but at reduced 
rates to eonsumers flxed by its charter. Its charter was not exclusive. 
Beld, that there was nothlng in such facts to make it an illégal mo- 
nopoly, and that a resolution of the city couneil orderlng a removal of 
Its pôles, conduits, and wlres from the streets was unauthorized and 
void as deprlving it of its property without due process of law and an 
Impalrment of the contract made by the ordinance grantlng Its franchise. 

[Ed. Note. — For other cases, see Monopolies, Dec. Dig. § 19;* Constitu- 
tional Law, Cent. Dig. §§ 763, 344; Dec. Dig. §§ 278, 134;* Electricity, 
Dec. Dig. $ 9.*] 

In Equity. Suit by the Saginaw Power Company against the City 
of Saginaw and others. Decree for complainant. 

Weadock & Weadock, for complainant. 
A. Elwood Snow, for défendants. 

ANGELL, District Judge. This is a bill filed to restrain the city, 
its common couneil, and executive officers from taking action pur- 

•For other cases see same topic & i nuubek in Dec. £ Am. Dlgs. 1907 to date. & Rep'r Indexe» 
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suant to a resolution of the common council adopted August 15, 1910. 
By this resolution the Bartlett Illuminating Company, predecessor in 
title to the complainant, is directed to remove from the city streets 
its pôles, conduits, wires, and other property, and, in default thereof, 
the city officers are directed to remove the same. 

The case was heard upon pleadings and proofs. The controlling 
f acts are not in dispute. The following is an outline of them : 

In March, 1890, the Bartlett Illuminating Company was incor- 
porated under the Michigan statute of 1881 (chapter 191, Compiled 
Laws of 1897), providing for the incorporation of electric light com- 
panies. In October, 1890, the city adopted a gênerai ordinance to au- 
thorize the establishment of electric works. The Bartlett Illuminating 
Company took the steps required by that ordinance, and under it be- 
came vested with the right to use the city streets and public places 
with pôles, conduits, wires, etc., for the purpose of furnishing elec- 
tric light and power. This right was not an exclusive right. No rates 
were fixed in the ordinance. Until July 1, 1910, the Bartlett Illumi- 
nating Company was the only company furnishing electric service in 
Saginaw. 

In 1908 the Eastern Michigan Power Company was organized un- 
der Act 232 of the Public Acts of Michigan for 1903 for the purpose 
of furnishing electric light and power. The act named was the only 
one in force at the time under which a corporation of the kind could 
be organized lawfully. The company was organized to carry on busi- 
ness in various counties, among others, Saginaw. 

In December, 1908, the common council of Saginaw passed an ordi- 
nance granting to this company, its successors and assigns, the right to 
use the streets of the city in its business. The company accepted the 
ordinance, which contained a maximum rate provision of 11 cents for 
ordinary service. This rate was several cents lower than the gênerai 
rate charged at the time by the Bartlett Company. This ordinance 
and the matters attending its adoption will be discussed in détail later. 

In 1909 the complainant was organized under act 232 above men- 
tioned for the purpose of carrying on the business of furnishing elec- 
tric light and power. In June, 1910, it acquired by purchase from 
the Eastern Michigan Power Company ail the rights which that com- 
pany had acquired under the ordinance of 1908, and it acquired by 
purchase from the Bartlett Company ail the property, plant, and fran- 
chise owned by that company. The Bartlett Company thereupon dis- 
tributed to its stockholders the avails of this sale, called in and can- 
celed its stock, and later filed the proper notice of the cessation of its 
business. 

Since July 1, 1910, the complainant has been furnishing electric 
current to the citizens of Saginaw and to the city itself for its street 
lighting. It is furnishing service at the rates required by the ordi- 
nance of 1908 granted to the Eastern Michigan Company, except where 
those rates resulted in a charge larger than was Seing made by the 
Bartlett Company, and in such cases it has furnished service at the 
lower rates charged by the latter company. To 85 per cent, of the 
193 F.— €4 
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coûsuriiers the rate has been lowered, and it has been raised to no con- 
sumer. 

On August 15, 1910, the common council adopted the resolution 
which caused the filing of this bill. The resolution revoked the fran- 
chise granted the Bartlett lUuminating Company in 1890, required that 
Company at once to remove its pôles, wires, conduits, and other ap- 
pliances from the streets, and, upon its failure to begin removal within 
60:days of service upon it of the resolution, directed the city officers 
to conlmence removal of the same. The resolution in preambles sets 
out, among other things, that the conveyance of the Bartlett Com- 
pany to the complainant of its property and franchises was in violation 
of the; terms of the ordinance of 1890. When the resolution was 
passed, complainant had no producing plant and distributing system 
besides that acquired from the Bartlett Company. TheEastern Mich- 
igan Company had never erected a plant with which to operate under 
its ordinance. 

The testimony is clear that to remove the apparatus mentioned 
would inflict serions loss on complainant, amounting to some hundreds 
of thousands of dollars. 

Uport thèse facts complainant claims that the resolution of August 
15, 1910, is a law which impairs the obligation of a contract, and, 
if acted upon, would deprive it of property without due process of 
law, and: cause it irréparable injury. 

Upon the filing of the bill, a restraining order was granted which 
is still in force. Three principal questions were argued by counsel: 

[1] (1) The question of the validity of the ordinance of 1908 grant- 
ing right? to. the Eastern Michigan Power Company may be treated 
first. The complainant affirms, -and the défendants deny, the validity 
of this ordinance. The ordinance runs to the Eastern Michigan Pow- 
er Company by name. It provides that it shall inure to the benefit 
of the company's successors and assigns. It confers power upon the 
company, its successors and assigns, to construct, acquire, maintain, and 
use electric lights, etc., for a period of 30 years. It fixes maximum 
rates to be charged for service. There appear^ to be no question 
raised by the défendants of the corporate; capacity of the Eastern 
Michigan Power Company to accept this ordinance, nor of the fact 
of its acceptançe, nor of the corporatp capacity of the complainant to 
take the assignment of the rights conferred by the ordinance upon the 
Eastern Michigan Company. The défendants cl^im that the ordi- 
nance is vojd by reason of an alleged defect or omission in advertis- 
ing for bids, for its acceptançe. The complainant's daim is that the 
defect, if any, is immaterial, and that the city, having adopted and 
published the ordinance, cannot now. be heard to, allège its invalidity. 

The charter of the city proyides (chapter 24, § 8) : ; , 

"The eoiipmO|n council shalj not grant any spécial franchise on any of the 
streets of sàid city until the same hâve been advertised for sealed proposais, 
nor for a longer term than thirty years, nor grant exclusive privilèges for 
the use of the streets, sldewalks and public places." 

On NoVernber 2, 1908, thé common council received a pétition for 
a franchise from the Eastern Michigan Power Company. Oh No- 
vember 16, 1908, the common council, sitting in committee of the 
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whole, approved an ordinance, and directed the advertising of sealed 
proposais for its acceptance. This ordinance fixed the rates to be 
charged by the grantee at 14 cents per kilowatt hour for the first 60 
hours. On November 23d a bid was submitted on behalf of the East- 
ern Michigan Company, and none from any other concern. At that 
session the ordinance was introduced, read twice, and laid on the table. 
The bid was received and accepted, the acceptance reconsidered, and 
the bid laid on the table. On November 30th the bid was taken from 
the table and unanimously accepted on condition that the bidder sub- 
stitute "eleven" for "fourteen" in connection with the price to be 
charged. A communication from the bidder assenting to this, and to 
ail other amendments to the ordinance, was at the same session re- 
ceived, read, and filed. Thereupon, at the same session, the ordi- 
nance was taken from the table, amended by substituting 11 cents for 
14 cents in fixing the price to be charged for beat and light per kil- 
owatt hour up to 60 hours, and, as amended, was unanimously adopted- 
Thereafter the ordinance was formally accepted by the grantee and 
the bond required under it deposited. 

It is claimed by the city that the bid finally accepted was not that 
embodied in the sealed proposai, and that the council, therefore, had 
no power to adopt the ordinance which it did adopt. 

While in the elaborate brief of counsel for défendants many cases 
hâve been collected, attention has been called to no case which seems 
to me precisely in point. The charter requires sealed proposais, but 
does not require the letting to the highest iDidder, nor does it in terms 
certainly forbid what was hère donc. A sealed proposai was sub- 
mitted as required, and was accepted. No other proposai was re- 
ceived. The acceptance was reconsidered and the'matter left on the 
table of the council for future disposition. As no other proposai than 
that of thé Eastern Michigan Company was received at the 14-cent 
rate, it cannot be said that the interests of the public were endangered 
because à fresh advertisement was not directed when the council con- 
cluded during the period that it was on the table to reduce the rate 
front 14 to 11 cents. The case is not one where without readvertise- 
ment ahigher rate was arranged for. If the ordinance had been 
adopted as advertised and accepted, and then an amendment reducing 
the rate passed and accepted, there scarcely could hâve been any ques- 
tion as: to the validity of the amended ordinance. The ordinance of- 
fered and that adopted and accepted were the same, except that the 
grantee assented to a change against its interest in the matter of rates. 
It may alsp properly be observed that the whole transaction wass at 
the instance of the Eastern Michigan Company whose pétition of 
November 2d set the council in motion. 

Under such circumstances, my opinion is that what was donc was 
not in violation of the charter provision quoted, and that the ordi- 
nance is valid. The ordinance having been duly accepted, a contract 
between the city and the Eastern Michigan Power Company was 
formed. The rights of the last-named company hâve now passed to 
complainant, which is compétent to exercise them, and it has a con- 
tractual right to operate under the ordinance. 
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[2] (2) The effect of section 9 of the gênerai ordinance of 1890 
upon the rights of the parties is in dispute. That ordinance was one 
to permit any corporation duly organized under the laws of the state 
to establish, maintain, and operate in the streets pôles, wires, conduits» 
and other electrical appliances upon certain conditions. The Bartlett 
Company as has been stated complied with the conditions and estab- 
lished, maintained, and operated its pôles, wires, conduits, etc., in the 
streets for nearly 20 years. Section 9 of this ordinance provided that 
corporations which took the benefits of the ordinance and their assigns 
should at no time enter into any combination with any other parties 
or corporations engaged in like business concerning rates to be charged 
for services, nor should such corporation nor its assigns sell its prop- 
erty, franchises, or privilèges after the acceptance of the ordinance 
to any other person or corporation engaged or about to engage in like 
business, nor make any consolidation, transfer, or division of ter- 
ritory with any other persons or corporations engaged, or about to 
engage, in like business. It further provided that any violation of any 
provision of the section should "work a forfeiture to the city of Sag- 
inaw of ail privilèges, franchises and advantages derived thereunder, 
and the acceptance of this ordinance shall be deemed consent by said 
* * * corporations and assigns that such privilèges, franchises 
and advantages granted shall vest in said city at once in case of such 
violation." The claim of the city is that the Çartlett Company by 
transferring to the complainant its property, privilèges, and franchises 
was guilty of a violation of the terms of this section, and that thereby 
its right to maintain and operate its property in the streets was for- 
feited. It is not claimed that its pôles, wires, conduits, etc., were for- 
feited, nor that thèse might not be sold to the complainant. Nor is 
it understood to be claimed that, if the ordinance of 1908 is valid, 
complainant is incapable of taking the benefit of that ordinance or of 
operating under it the property acquired from the Bartlett Company. 
The complainant is not operating its property under the ordinance of 
1890, but under that of 1908. If that ordinance is valid, and if the 
complainant continues to operate under it, provided the complainant 
is not an unlawful monopoly, it is clear that the part of that resolu- 
tion of August, 1910, which directs the removal of the pôles, con- 
duits, and wires, is unauthorized, and that, if it were carried out, it 
would deprive the complainant of its property without due process 
of law, and would impair the obligation of the ordinance contract 
of 1908, as alleged in the bill. 

The dispute then between the parties on this branch of the con- 
troversy cornes to this : While the complainant could acquire, and did 
acquire, the fixed property of the Bartlett Company, did it acquire, 
and could the Bartlett Company transfer to it, any right to maintain 
those appliances in the streets and to use them there? Under the 
act of 1881, as to electric light companies, the Bartlett Company upon 
its organizatiofl received from the state a right to construct, main- 
tain, and operate in the highways of the state its pôles, conduits, and 
wires, subject only to reasonable régulation by municipalities of this 
use of the highways. Michigan Téléphone Co. v. St. Joseph, 121 
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Mich. 502, 80 N. W. 383, 47 L. R. A. 87, 80 Am. St. Rep. 520; Elec- 
tric Light Co. V. Wyandotte, 124 Mich. 43, 82 N. W. 821. 

Complainant urges that Saginaw could impose only reasonable rég- 
ulations upon the Bartlett Company, and not such terms as those im- 
posed in section 9 of the ordinance of 1890, and that under the char- 
ter the city had no power to embody in the ordinance the clause in 
question, and that the assent of the company to the ordinance did not 
operate to prevent it from transferring the privilèges in the streets 
as a part of its property, in view of the statute under which it is or- 
ganized and the statute permitting a sale by one corporation to another 
of its property. On the other hand, it is insisted by défendants that 
it was compétent for the Bartlett Company and the city to agrée upon 
the terms of the ordinance in question ; that they did so agrée, and that 
the complainant, as transférée of the Bartlett Company, cannot now 
be heard to say that it is not bound, or that the Bartlett Company 
was not bound, by the terms of section 9. So long as complainant 
continues to operate under the ordinance of 1908, it seems to be of no 
practical importance which party is right as to the point in dispute. 
If at some later day a décision of this question is important to the 
parties, it can be passed upon in some proper proceeding. I express 
no opinion upon it at this time, but reserve it for future détermina- 
tion, if necessary, in some other proceeding. 

[3] (3) Défendants insist that complainant has created by its con- 
duct an unlawful combination or monopoly, and has no standing in 
the case. An outline of the facts as to the organization and trans- 
actions of the complainant has been given above. It was organized 
under a law in force in 1909 to do a business la w fui under the stat- 
utes of the state. It seems to hâve been duly and legally organized. 
It had corporate power to become vested with the rights in the streets 
conferred in 1908 upon the Eastern Michigan Power Company and 
its assigns and to exercise those rights. It had corporate power also 
to become the owner of the property belonging to the Bartlett lUu- 
minating Company and to use that property, whether or not under 
section 9 of the ordinance of 1890 it could iDecome vested with the 
rights in the streets granted to the Bartlett Company. 

Moreover, as the assignée of the Eastern Michigan Company, it 
was vested with power under the ordinance of 1908 to acquire an 
electric lighting System as well as to construct such System. As bear- 
ing upon this point, it may also be important to observe that the com- 
plainant never acquired any of the stock of either the Eastern Mich- 
igan Company or the Bartlett Company ; that the former company had 
no property, but only its rights under the ordinance, and that it con- 
veyed ail of its rights for a cash considération; and that the latter 
company had both an ordinance right and fixed property and conveyed 
both to the complainant, which, as has been already said, is operating 
the fixed property under the ordinance which it acquired from the 
Eastern Michigan Company. The complainant has nonexclusive rights 
in the streets whether thèse are the street rights of the Eastern Mich- 
igan Company alone or those and the rights of the Bartlett Company. 
Complainant has a maximum rate ordinance acquired by assignment 
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from the Eastern Michigan Company, but it is not contended that 
the city, prior: to coming into efïect of the présent Constitution, was 
lacking in power to make an ordinance contract affecting rates. Com- 
plainant is now charging for service no higher rates than those fixed 
by this ordinance, and in some instances is charging rates lower than 
those fixed by the ordinance. The city bas always had power to grant 
a competing ordinance if it desires, and at least, under the charter in 
force prior to August 15, 1910, had power to regulate and maintain 
a System of its own for both private and public Hghting. 

It is argued by the défendants that the eiïect of the purchase by 
complainant above stated from the Eastern Michigan and Bartlett 
Companies is to suppress compétition, and, if opérations are conducted 
under the ordinance of 1908, to prevent control of rates by the Mich- 
igan Railroad Commission. The argument appears to be that, if the 
Bartlett Company had continued to do business, its rates would hâve 
been subject to the control of the Railroad Commission, as there was 
no rate provision in its ordinance. It may be true that its rates would 
thus hâve been subject to state control. The city, however, had chos- 
en to grant in 1908 an ordinance containing a provision for max- 
imum rates considerably lower than those being charged by the Bart- 
lett Company. If the Eastern Michigan Company had constructed 
and operated a plant, and the Bartlett Company, finding that it was 
doing business at a loss, had gone out of business and sold its prop- 
erty to the Eastern Michigan Company, compétition would bave dis- 
appeared by reason of the city's grant to the Eastern Michigan Com- 
pany. If the Eastern Michigan Company, on the other hand, had not 
constructed a System, and the Bartlett Company had continued to 
bave the field to itself, as in years past, although its rates were sub- 
ject to control by the State Railroad Commission, there would bave 
been, of course, an absence of cothpetition. There never had been 
compétition in the business, and, in fact, there was none when the 
complainant took over the projjerty of the Bartlett Company and the 
streèt franchise of the Eastern Michigan Company. Such taking over 
did not suppress any existitig compétition, nor is there anything to 
show there would bave been Compétition if the complainant had not 
acted' as it did. Its action did resuit in a large réduction in price of 
cùrrent to most consumers, especially small consumers, and gave to 
the citizens a benefit which 'thëy could dérive from the ordinance of 
1^8 that upto July 1, 1910,, had bçen of no practical use to them.. 
. It gave them, too, ail the advântage they could bave got if the Eastern. 
Michigan Cpmpany had actively çompeted for business with the Bart- 
lett Company. 

I am.forçed to the conclusion that the complainant in purchasing 
what it 4id f rpm the other two companies did not create an unlawf ul 
combinatiop qî; monopoly, or disobey the statutes of the state. 

My conçliisioti, therefore, is that the resolution of the common 
council.of, August 15, 1910, so. far as it directed the removal from 
the streets and public places of the city of Saginaw of the pôles, wires, 
conduits, and other apparatus named therein which had been formerly 
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the property of the Bartlett lUuminating Company, must be held 
unauthorized and void. 

The complainant is entitled to a permanent injunction against the 
action of the défendants under said resolution looking to such removal 
of pôles, wires, conduits, and apparatus. 



AMKUICAN TOBACCO CO. v. GLOBE TOBACCO CO. 

(Circuit Court, B. D. Micliigan, S. D. Deeember 2, 1011.) 

Ko. 4,002. 

1. Trade-Marks and Trade-Names (§ 3*) — Words Subjects of Trade-Mark— 

"Union." 

Tlie worcl "Union" cannot be exclusively approprlated as a trade-niarlc 
for tobaeco packages. 

[Ed. Note. — For otber cases, see Trade-SIarks and Trade-Xames, Cent. 
Dig. §§ 4-7 ; Dec. Dlg. § 3.*] 

2. Tbade-Marks and Trade-Names (§ Cl*) — Infringement. 

ïlie name "Union Leader" as a trade-mark for tobaeco packages is not 
infringed by ttie name "Union World." 

[Ed. Note. — ITor other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. I 76; Dec. Dlg. § 61.*] 

3. Trade-Marks and Tbade-Names (§ 70*) — Unfair Compétition — Imitation 

or Packages. 

Equlty wlll not interfère as l)etween niaïuifacturers of goods put up 
in slmllar packages, wbere ordinary attention by tlie purchaser would 
enable Mm to dlstinguisti between tlie goods of tlie respective parties. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 81 ; Dec. Dig. § 70.* 

Unfair compétition in use of trade-mark or trade-name, see notes to 
Schuerer v. Muller, 20 C. C. A. 165; Lare v. Harper & Bros., 30 C. C. 
A. 376.] 

4. Tbade-Marks and Trade-Names (§ 70*) — Unfair Compétition — Imitation 

OF Packages. 

A défendant held not chargeable witli unfair compétition by tlie use 
of packages for tobaeco similar to tliose of complainant where the prin- 
cipal similarity was in tlie use of a red color and tlie words "Union" and 
"Leader," to none of wblch complainant had an exclusive right, and es- 
pecially where complainant placed a distiuctive highly colored red, white, 
and blue band aronnd its packages, which was not used by défendant. 

[Ed. Note. — For other cases, see Trade-Marka and Trade-Names, Cent. 
Dig. § SI; Dec. Dig. § 70.*] 

In Equity. Suit by the American Tobacco Company against the 
Globe Tobacco Company. On final hearing. Decree for défendant. 

Reed & Rogers, for complainant. 

Frank H. Watson and Charles Hamper, for défendant. 

ANGELL, District Judge. This is a bill to restrain an infringe- 
ment of a trade-mark and unfair compétition. 

Complainant puts out a brand of tobaeco known as "Union Leader 
Cut Plug." It uses a paper package, wrapped in tinfoil, to contain 
1% ounces, a cloth bag or pouch to contain 3 ounces, a tin box to 

*For otber cases aee same topic & § numbek in Dec. & Am. Digs, 1907 to date, & Rep'r Indexe» 
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contain 8 ounces, a canister to contain 16 oimces; also a still larger 
tin box, shaped like a lunch box, with a handle over the top. Each 
of thèse packages is colored red in some shade, the foil package being 
the darkest, and, perhaps, properly described as maroon. The words 
and symbols used on the face of each form of package are substan- 
tially the same, and are as follows: At the top the words "Union 
Leader," at the bottom "Cut Plug." Between thèse phrases is a rep- 
résentation of a square parce! of tobacco with an eagle in gilt perched 
on it. Around the middle of each package, and so placed as to hide 
in part the représentation of the parcel and eagle, is Hthographed, 
or pasted, a red, white, and blue band bearing the words, "Genuine 
Union Leader Genuine," on the front of the package, and on the 
back the words, "ail genuine Union Leader bears this brand for the 
Protection of the Public against imitations." The words "Union 
Leader" and "Cut Plug" are in bright gilt letters, except on the pouch, 
where black letters are used. None of thèse packages shows the name 
of the manufacturer. The thing which first attracts attention in look- 
ing at any of thèse packages at a distance of a few feet, when the 
packages are upright, is this highly colored red, white, and blue band. 

It appears from the évidence that up to five or six years ago the 
complainant had net used this band, but that, shortly after litigation 
in which claim was made that its package and label was an infringe- 
ment of the rights of the owner of the "Central Union" Cut Plug 
brand, it adopted and has since used this distinguishing band. The 
défendant beginning early in 1908, and after complainant used its 
band on the package, put out a cut plug tobacco which it calls "Union 
World." This is put up in packages containing the same weight of 
tobacco as those mentioned above, except that it puts out none in the 
"lunch box" package. The color of its package is red. The red used 
on the larger packages is distinctly less bright than that used by com- 
plainant. There is not much différence in the color of the foil pack- 
ages — the smallest and cheapest. The lettering is in gilt, but difF^rs 
decidedly in size and appearance from that used by complainant. The 
words on the smallest package are "The Labor Leader" at the top,, 
always in quotation marks, and in type so small as to be hardly visi- 
ble a few feet away ; below them in large type in relief "Union" ; at 
the bottom, likewise in relief, "World." Between "Union" and 
"World" is a représentation in gilt, on the maroon background, of 
an arm bent with a hammer in the hand surrounded by a portion of 
a spherical projection of the world. At the top of this représenta- 
tion is the Word "trade" and at the bottom "mark." This représenta- 
tion appears upon each of the packages except the box containing 
eight ounces, and except that box each package shows near the top 
on the front the words, in quotation marks, "The Labor Leader," 
and somewhere the words, "Not made by a trust." The pouch and 
the canister show the name of the manufacturer. 

Complainant daims that the words "Union Leader" constitute a 
trade-mark ; that this trade-mark is inf ringed by the words "The La- 
bor Leader," "Union World" ; that it has acquired an exclusive right 
to use the words "Union" and "Leader" on tobacco packages of the 



AMERICAN TOBACCO CO. V. GLOBE TOBACCO CO. 1017 

gênerai type of those it puts out, because, due to energy and the ex- 
pen'diture of great sums of money, ail over the country the words and 
the packages hâve corne to indicate the origin of the goods ; that de- 
fendant's packages, due to their dress and labeling, constitute an in- 
fringement of its exclusive rights, and that défendantes conduct is 
wrongful. The gênerai claims of the complainant may be considered 
in the order stated. 

[1] The Word "Union" is common to every one in the tobacco 
trade. To this word it has been distinctly held, in favor of this com- 
plainant, there can be no exclusive right. U. S. Tobacco Co. v. Mc- 
Greenery (C. C.) 144 Fed. 531, affirmed 144 Fed. 1022, 74 C. C. A. 
682. The défendant and its predecessors in title hâve for many years 
used the word "Leader" upon tobacco manufactured by it and them, 
and one of its predecessors copyrighted the word, whether lawfully 
or not, more than 30 years ago. That its use has been mainly on 
chewing tobacco is not important. Layton Co. v. Church Co., 182 
Fed. 39, 104 C. C. A. 475, 32 L. R. A. (N. S.) 274, and cases cited. 
As against défendant, complainant cannot successfully contend that 
it has acquired a trade-mark in the word "Leader." 

[ 2 ] The words "Union World" are so différent in sound and mean- 
ing from the words "Union Leader" that, as words and irrespective 
of the get-up on which they are used, I think they could not be held 
to infringe the latter, even if the latter were held to be entitled to pro- 
tection as a trade-mark. 

What appears to be the principal contention of complainant remains 
to be considered. 

It is insisted that the use on three of the packages of the words in 
quotation marks "The Labor Leader," above the word "Union," and 
at some distance from the word "World," amounts to an infringement 
of trade-mark and a wrong to complainant in view of the gênerai like- 
ness of the size and color of the packages, and of the way in which, 
and the extent to which, the complainant has advertised its goods. 
There are some resemblances in the packages, but most of them arise 
"from features which hâve been combined in common use and to 
which no one has exclusive right. That any one is deceived by the 
size, shape, tinfoil, or gênerai make-up of the package, or by its pa- 
per, lettering, or color, does not help the complainant's case. Ail 
thèse are old separately and in combination. The complainant must 
show déception arising from some features of its own not common to 
the public." Lowell, J., in U. S. Tobacco Co. v. McGreenery (C. C.) 
144 Fed. 532, affirmed 144 Fed. 1022, 74 C. C. A. 682. In that case 
the maker of "Central Union" Cut Plug sought to enjoin this com- 
plainant from putting out "Union Leader" without the tricolored band 
above mentioned. Injunction was denied. The Central Union pack- 
age is in évidence hère. The Union Leader package without the band 
in my judgment is more easily mi.staken for the Central Union than 
for the Union World. Complainant has no exclusive right to the red 
color, nor to the size and shape of the packages, nor to the use of gilt 
letters on them. Thèse things are undeniably open to the trade. 
The controlling question in the case is this : Has the complainant 
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any just ground of complaint because of the use by défendant on its 
package of the words "Leader" and "Union" as they appear? 

[3] The rule is settled that "equity will not interfère where ordi-, 
nary attention by the purchaser would enable him to discriminate" 
between the goods put out by the parties, and that one is not bound 
to prevent a purchase by a careless purchaser. McLean v. Fleming, 
96 U. S. 245, 24 h. Ed. 828; Coats v. Merrick Thread Co., 149 U. 
S. 562, 13 Sup. Ct. 966, 37 L. Ed. 847; Columbia Co. v. Alcorn, 150 
U. S. 467, 14 Sup. Ct. 151, 37 L. Ed. 1144; Lorillard Co. v. Peper,. 
86 Fed. 956, 30 C. C. A. 496; Continental Co. v. Larus, 133 Fed. 729. 
66 C. C. A. 557; Regensburg v. Portuondo Co. (C. C.) 136 Fed. 869; 
Am. Brew'y Co. v. Bienville Co. (C. C.) 153 Fed. 615; Jamison Co. 
V. Jamison, 15 R. P. C. 189; Fçls v. Hedley Co., Ltd., 21 R. P. C. 
91; King & Co., Ltd., v. Gillard_& Co., Ltd., 22 R. P. C. 327. 

[4] With the tricolored band in use, it is hard to see how a per- 
son, even illiterate, who cared at ail what goods he got, could be de- 
ceived into taking defendant's goods for complainant's. The testi- 
mony as to déception in the record, if admissible, only goes to show 
that careless purchasers hâve probably been deceived, not that pur- 
chasers who took enough interest in their purchases to look at the 
packages before pocketing them were deceived. The défendant puts 
on its package nothing remotely resembling the distinguishing band 
used by complainant. 

It is urged by complainant that the court ought not to regard this 
tricolored band. But it had been used by complainant after the dé- 
cision of the McGreenery Case for some time before défendant began 
putting out "Union World," andthere seems to be no just reason for 
overlooking it in the make-up of complainant's goods. But, if it were 
disregârded, I âm not prepared to hold that a person exercising ordi- 
nary care in buying would be deceived by the packages. As above 
stated, he would in my opinion be less likely to be misled than by the 
likeness of the packages involved in the McGreenery Case. The tes- 
timony for complainant indicates that the ground of mistake would 
be the red package, and the use pf the word "Union." Clearly the 
défendant cannot be forbidden to use a red wrapper with the word 
"Union" on it. In the présent case, that word on the smaller pack- 
ages is printed in distinctly différent type from the word on com- 
plainant's package, and is abqye , a symbol wholly unlike that on com- 
plainant's package. -, 

But, whatevér the proper conclusion, if défendant had put out its 
goods before complainant used the band^ it is to my mind clear that, 
when it did put them out with nothing like the band on the package, 
it did no wrohg to complainant. 

Hàving reâched this conclusion, it is unnecessary to consider some 
of the other tnatters discussed by counsel with much, learning. and, 
thoroughness. 

Decree must be entered for défendant. 
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ATLANTIC TRANSPORT CO. OF WEST VIRGINIA v. IMBROVEK. (Cir- 
cuit Court of Appeals, Fourth Circuit. February 20, 1912.) No. 1,058. Appeai 
from tlie District Court of tlie United States for tlie District of Maryland, 
at Baltimore. Ralph Robinson and lidward Duffy (Nicholas P. Bond, on the 
brief), for appellant. John E. Semmes, Jr. (John E. Semmes and Jesse N. 
Bowen, ou the brief), for appellee. Before GOFF and PRIÏCHABD, Circuit 
Judges, and DAYTON, District Judge. 

PBR CURIAM. We find ourselves in full accord with the vlews of the 
court below, on ail questions raised by the assignments of error. 190 Fed. 
229. Affirmed. 



ATLANTIC TRANSPORT CO. OF WEST VIRGINIA v. STATE OF MARY- 
LAND, to Use of SZCZESEK. (Circuit Court of Appeals, Fourth Circuit. 
February 20, 1912.) No. 1,059. Appeai from the District Court of the United 
States for the District of Maryland, at Baltimore. Ralph Robinson and Ed- 
ward Duffy (Nicholas P. Bond, on the brief), for appellant. John E. Sem- 
mes, Jr. (John E. Semmes and Jesse N. Bowen, on the brief), for appellee. 
Before GOFF and PRITCHARD, Circuit Judges, and DAYTON, District 
Judge. 

PER CURIAM. We find no error in the record of this cause. We refer 
to the opinion of the learned judge below, who entered the decree complained 
of, which fully accords with the views of this court. 190 Fed. 240. Affirmed. 



CITY OF ST. AUGUSTINE v. THOMPSON. (Circuit Court of Appeals, 
Fifth Circuit. March 5, 1912.) No. 2,251. In Error to the Circuit Court of 
the United States for the Southern District of Florida, E. P. Axtell and 
C. D. Rinehart, for plaintiff in error. Wm. W. Dewhurst and George C. Bedell 
(Horatio Bisbee, on the brief), for défendant in error. Before PARDEE and 
McCORMICK, Circuit Judges, and MAXEY, District Judge. 

PER CURIAM. A majority of the judges are of opinion that the assign- 
ments of error based upon the six-months limitation found in the charter 
of the City of St. AugustLoe are not well taken. Ail agrée that otherwise the 
case was correctly ruled, and should be athrmed; and it is se ordered. 



CLIFTON et al. V. CREIGHTON-McSIIANE OIL CO.t (Circuit Court of 
Appeals, Fifth Circuit. March 19, 1912.) No. 2,171. Appeai from the Cir- 
cuit Court of the United States for the Eastern District of Texas. H. N. 
Atkinson, W. D. Gordon, D. F. Rowe, Harris Masterson, and F. B. Stanley, 
for appellants. Léon Sonfield, Walter J. Crawford, and Stuart R. Smith, 
for appellee. Before PARDEE and SHELBY, Circuit Judges, and MAXEY, 
District Judge. 

PER CURIAM. A majority of the Judges find no réversible error in the 
rulings of the court below in refusing to grant the writ of injunction prayed 
for, or In sustainlng the demurrers and dlsmissing the original and amended 
bilJjs of complaint. The decree appealed from is affirmed. 



CLIFTON et al. v. McSHANE. (Circuit Court of Appeals, Fifth Circuit. 
March 19, 1912.) No. 1,991. Appeai from the Circuit Court of the United 
States for the Eastern District of Texas. H. N. Atkinson (H. & A. R. Mas- 

t Rebearing denied Aprll 13, 1912. 
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terson, D. F. Rowe, F. B. Stanley, and A. L. Davis, on tbe brief), for appel- 
lants. Stuart R. Smith and Léon Sonfleld (Smith, Crawford & Sonfleld, on 
the brief), for appellee. Before PABDEE and SH15LBY, Circuit Judges, 
and MAXEY. District Judge. 

I*ER CURIAM. When the complainaut below dismissed his bill, the de- 
fendants were not in court with auy proper cross-bill or other proper pro- 
ceedings which they were entitled to hâve retained in court for further hear- 
ing. ïhe decree appealed froni is afflrmed. 



COOPER V. PRATT et al. (Oireuit Court of Appeals, Fourth Circuit. Feb- 
ruary 6, 1912.) No. 1,039. In Error to the Circuit Court of the United States 
for the Southern District of West Virginia, at Oharleston. J. W. Vandervort 
and W. E. R. Byrne (R. G. Linn, on the brief), for plaintiff in error. W. E. 
Chilton (W. A. MacCorkle, .}. E. Chllton, and T. S. Clark, on the brief), for 
défendants in error. Before GOFP and PRITCHARD, Circuit Judge,s, and 
JIcDOWELL, District Judge. 

PER CURIAM. Affirmed, with costs. 



DOWBING V. UNITED STATES. (Circuit Coui't of Appeals, Fifth Circuit. 
April 4, 1912.) No. 2,202. In Error to the District Court of the United States 
for the Southern District of Florida. John E. Hartridge, for plaintiff in 
error. John M. Cheney, for the United States. Before PARDEE and SHEL- 
B¥, Circuit Judges, and MAXEY, District Judge. 

PER CURIAM. A majority of the judges are of opinion that none of the 
ftsslgnnients of error are well taken. The record does show, however, that 
the sentence of plaintiff in error is to imprisonment at hard labor, and that 
is beyond the statutes. Section S48o of Revised Statutes of the United States 
(U. S. Couip. St. 1901, p. 3696). The sentence of plaintiff in error is amend- 
ed by striking out "hard labor" (see Gardes v. United States, 87 Fed. 172- 
183, 30 C. C. A. 596), and with this amehdment the judgment of the District 
Court Is affirmed. 



HALL V. SWART. (Circuit Court of Appeals, Fourth Circuit. March 11, 
1912.) No. 1,082. Appeal from the Circuit Court of the United States for 
the Eastern District of Virginia, at RIchmond. Frank S. Appleman (Arden 
Howell, on the brief), for appellant. Frederick S. Stitt (R. S. & A. B. La- 
cey, on the brief), for appellee. Before PRITCHARD, Circuit Judge, and 
DAYTON and ROSE, District Judges. 

PER CURIAM. The appellant w^as çomplainant below. She said that 
the appellee had infringed claim 6 of letters patent No. 730,647, isstied June 
9, 1903, to Haynie and Hall. The learned judge below dismissed her bill. 
He held that, in view of the prior art, the combina tion described in the claim 
In question was without patentable novelty. We are of the same opinion. Af- 
flrmed. 



HOLT T. HENLEY et al. (Circuit Court of Appeals, Fourth Circuit. Feb- 
ruary 20, 1912.) No. 1,063. Appeal from the 'District Court of the United 
States for the Eastern District of Virginia, at Norfolk, in Bankruptey. S. 
O. Bland (R. T. Armistead, on the brief), for appellant. Norvell L. Henley 
and O. D. Batchelor (Henley & Henley, on the iDrlef), for appellees. Before 
PRITCHARD, Circuit Judge, and DAYTON and ROSE, District Judges. 

PER CURIAM. The able opinion of the learned judge below is reported 
in 190 Fed. 871. We agrée with it. There are only two questions In the 
case. Union Trust Co. v. Southern Saw Mills Co., 166 Fed. 193, 92 C. C. 
A. 101, and Tlppett & Wood v. Barham, 180 Fed. 76, 103 C. C. A. 430, an- 
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■wer one of them ; the act of June 25, 1910 (36 Stat. 838, c. 412), amend- 
atory of the bankrupt law, the other. That act was Inteuded to apply to 
every bankruptcy, the pétition in which was filed after its passage. The 
conditional vendor in this case had not recorded hls contract. By the law 
of Virginia, a lien créditer or a subséquent purchaser wlthout notice was 
not bound by it. A trustée for credltors under a conventlonal assignment 
might Ignore It. Arbuckle Bros. y. Gates, 95 Va. 802, 30 S. B. 496. Congress 
had the rlght to make it ineffective as against a trustée Iti bankruptcy. An act 
of Congress may to some extent lawfully affect rlghts whlch had thelr ineep- 
tlon before its passage. Wllson v. Nelson, 183 U. S. 191, 22 Sup. Ct. 74, 
46 L. Ed. 147; Louisville & Nashville R. R. Co. v. Mottley, 219 U. S. 480, 
31 Sup. Ct. 265, 55 L. Ed. 297, 34 L. R. A. (N. S.) 671. Affirmed. 



KETSTONB TYPE FOUNDRY v. NATIONAL COMPOSITYPE CO. (Cir- 
cuit Court of Appeals, Fourth Circuit. March 4, 1912.) No. 1,045. Appeal 
from the Circuit Court of the United States for the District of Maryland. 
For opinion below, see 183 Fed. 891. Ernest W. Bradford, for appellant. 
Venable, Baetjer & Howard, for appellee. Before PRIÏCHARD, Circuit Judge, 
and WADDILL and DAYTON, District Judges. 

PER CURIAM. It appears that the appellant, the plaintlfî below, is man- 
ufacturing and selllng a certain kind of type of alleged new and original 
faces which it calls "Caslon Bold" ; that the appellee, the défendant below, 
Is manufacturlng a machine wlth which to cast and make type, which it calls 
the "Automatic Type Caster," which it designs to sell to the printers of the 
country for the purpose of casting their own type. It is apparent that the 
éléments of fraud and déception to be practiced upon the purchaser or con- 
sumer, essential to the maintenance of a blU like this for unfalr compétition, 
as set forth in Reynolds Tobacco Company v. Allen Bros. Tobacco Company 
(C. C), 151 Fed. 819, and other like cases, do not exist In this case. There- 
fore the decree of the court below, dismisslng the blll, must be affirmed. Af- 
firmed. 



MOSS & CO. V. McCARTHY. (Circuit Court of Appeals, Nlnth Circuit. 
February 29, 1912.) No. 2,064. Appeal from the Circuit Court of the United 
States for tke Northern District of California. For opinion below, see 191 
Fed. 202. L. S. Melsted and Fabius T. Finch, for appellant. C. M. Plckert 
and Aylett R. Cotton, Jr., for appellees. 

PER CURIAM. Pursuant to stipulation of counsel, under provisions of 
rule 20 of the rules of practiee of this court (150 Fed. xxxi, 79 C C. A. xxxi), 
cause dismissed by clerk. 



PODOLIN et al. v. McGETTIGAN. (Circuit Court of Appeals, Third Cir- 
cuit. March 20, 1912.) No. 1,572. Pétition for Revlew from the District 
Court for the Eastem District of Pennsylvania. Clinton O. Mayer, for pe- 
titioners. J. Howard Reber, for respondent. Before 6RAY and BUFFING- 
TON, Circuit Judges, and YOUN6, District Judge. 

PER CURIAM. The error alleged in this case Is the order appointing a 
spécial référée under the provisions of section 21a of the Bankruptcy Act 
of July 1, 1898 (30 Stat. 552, c. 541 [U. S. Comp. St. 1901, p. 3430]), before 
the adjudication of the bankrupt. The case is clearly ^vithin the décision 
of Skubinsky v. Bodek, 172 Fed. 332, 97 C. C. A. 116, 24 L. R. A. (N. S.) 
985, 19 Ann. Cas. 1035, declded by this court The order of the District 
Court must therefore be reversed. 

BUPFINGTON, Circuit Judge (dissenting). I am constralned to record 
my dissent in this case, and as my grounds therefor to refer to the dissent- 
ing opinion in Skubinsky v. Bodek, 172 Fed. 332, 97 C. C. A. 116, 24 L. 
R. A. (N. S.) 985, 19 Ann. Cas. 1035. This dissent I renew, wlth the hope 
that Oongress may eventually remedy the weak place in the bankruptcy law. 
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Wtalcli, under ttae construction glven that law by tlie décision In tbe Skub- 
' insky Case, now exista. 



ROSBNSTEIN T, UNITED STATES. (Circuit Court of Appeala, Seventh 
Circuit. January 2, 1912.) No. 1,78$. In Errer to the District Court of the 
United States for the Northern District of Illinois. George L. Schweln, for 
plaintlflf in error. James H. Wllkerson, Harry A. Parkin, and Edwln W. 
Sims, U. S. Atty., for the United States. Before BAKER and SBAMAN, 
Circuit Judges, and SANBORN, District Judge. 

PER CURIAM. We flnd in the record no error of such substance as to 
require or jnstlfy an order for a ne w trial. Counsel for plalntiffi in error, 
however, hâve called our attention to the matter of a proposed showlng that 
the punishment should be less in view of extenuating circumstances whlch 
jlalutlfC In error excusably failed to bring before the District Court. As we 
bave no /fi'.rlsdiction to adjust the sentence, and as It seems proper that the 
matter should be Inqulred Into, the judgment is vacated and the cause re- 
manded for a resentence. 



SEAROARD AIR LINE RT. 00. v. MOORE. (Circuit Court of Appeals, 
Flfth Circuit. Eebruary 27, 1912.) No. 2,221. In Error to the Circuit Court 
■of the United States for the Southern District of Florida. Peter O. Knight 
and J. F. Glen, for plalntifC In error. Hilton S. Hampton, A. H. King, and 
Geo. C. Bedell, for défendant in error. Before PARDEB, McCORMICK, and 
SHELBY, Circuit Judges. 

PER CURIAM. The constltutlonallty and appllcabllity of the act of Con- 
«ress relating to the liabillty of common carriers by rallroad to their em- 
ployés, approved Aprll 22, 1908 (35 Stat pt. 1, p. 65, c. 149 [U. S. Comp. St. 
Supp. 1909, p. 1171]), hâve been passed upon in a récent décision of the Su- 
prême Court In Mondou v. New York, N. H. & Hartford R. R. Co., 223 U. 
S. 1, 32 Sup. et 169, 56 L. Ed. — , handed down January 15, l'^12, not yçt 
«flaclally reported. According to this décision, the fifth, slxth, seventh, eighth, 
nlnth, and flfteenth asslgnuients of error herein are clearly not sustainable. 
From an exaœlnatlon of the transcript and brief s, the asslgnments of error 
concerning other matters are not well taken. The judgment of the Circuit 
Court Is afflrmed. 



SHUTTS V. FLORIDA NAT. BANK OF JACKSONVIULE. (Circuit Court 
«f Appeals, Flfth Circuit. March 5, 1912.) No. 2,256. Appeal from the Cir- 
cuit Court of thè United States for the Southern District of Florida. F. 
M. Hudson, for appellant. Francis P. Fleming, for appellee. Before FAR- 
DEE and McCORMICK, Circuit Judges, and MAXEY, District Judge. 
-, PER CURIAM. The Ft. Dallas National Bank, of Miami, Fia., belng In- 
fiolvént and in the hands of a recelver, the Florida National Bank, of Jack- 
sonvllle, presented to the recelver for payment two classes of clalms, for 
whlch préférence was asserted to the préjudice of the gênerai credltors rep- 
résented by the recelver. Clalms of the flrst class: Thèse were composed 
of three Items, to wlt, $1,527.04, $1,171.87, and $1,090.24. As to thèse Items, 
they havlng been' drSwn on the Flrst National Bank of Mlaml and the Bank 
•of Bay Biscayne, were sent to the insolvent bank merely for collection and 
return. Clalms of the second class : Thèse were composed of the f ollow- 
tng Items, ail of whlch were drawi^ on the insolvent bank, to wlt, $211.85, 
$404.32, and $608.28. In the absence of a référence of the compUcated ac- 
counts to a compétent master, and without a findlng of the facts by llie court, 
the decree allowed the appellee a préférence in the sum of $2,098.91, and 
allowed It the further sum of $361.20 as a gênerai créditer. If we properly 
undeirstand the record, the decree appealed from Is erroneous, although it 
be assumed — the View most favorable to the appellee — that the Items oî 
the flrst class should be regarded as preferential clalms. It Is clear that, In 
this proceedlng, Items of the second class should not be preferred over the 



MEMORANDUM DECISIONS 1023 

clalms of gênerai creditors, and yet the effect of the flndlng of the trial 
court was to give them such a préférence. The évidence in the transcrlpt 
«hows that, at fhe tlme of the failure of the Ft. Dallas National Bank, the 
appellee had with the sald bank the collection account on which préférence 
is claimed in this suit, and an account for receivables dealing with the 
$15,000 collatéral pledged to secure the advances made and to be made on 
the $10,000 demand note of the Ft. Dallas National Bank, and, besldes, a 
deposit or checking account showing a crédit in favor of the insolvent bank 
of $1,224.77; and the évidence shows that on July 2d or 3d, just before the 
failure, the Ft Dallas National Bank forwarded by mail to the Florida Na- 
tional Bank two certain checks drawn in Its favor by the Bay Blscayne Bank 
on the Florida National Bank for $1,078.48 and $1,708.33, respectively, which 
checks appear to hâve been received and collectée by the Florida National 
Bank ; but the amounts thereof do not appear to be accounted for, unless we 
can infer that the proceeds went into somé settlement had between the Florida 
National Bank and the recel ver closlng some of above-mentioned accounts. 
The $1,224.77 crédit on checking account and the two checks mentioned 
amount to $4,011.56, which Is a larger sum than the appellee claims to be 
preferential in the présent suit. Our conclusion on the whole record Is that 
the case ought to t>e sent to a compétent master, to state the account be- 
tween the two banks and as to any résultant equitles, unless the parties, 
in order to avoid the expense of a référence, flle with the trial court such a 
statement of account and agreement as to additional facts as will enable 
the court to settle the equlties between them. For the reasons Indicated, 
we direct that the decree be reversed, and the cause remanded to the Dis- 
trict Court to refer the case (if the parties fail to agrée as above suggested) 
to a compétent and skilled master to report fully his findings upon ail the 
questions raised by either party separately, and with leave to both parties 
to amend their pleadings, if deemed advisable, and to take any additional 
évidence they may wish, wlthin a time to be fixed by the court, ançl that 
the court, upon such report, shall proceed as equity may requlre. 



UNITED CIGARETTE MACH. CO., Limited, v. WRIGHT. (Circuit Court 
of Appeals, Fourth Circuit. March 12, 1912.) No. 1,072. Appeal from the 
Circuit Court of the United States for the Eastern District of North Caro- 
lina, at Raleigh. See, also, 156 Fed. 244. Fred Harper, for appellant A. K. 
Long and Wm. P. Bynum (Harrison & Long, on the briefs), for appellee. Be- 
fore PRITCHABD, Circuit Judge, and DAYTON and ROSE, District Judges. 

PER CURIAM. A careful considération of the assignments of error flied 
herein Impels us to the conclusion that the same are without merit There- 
fore the decree of the lower court is afflrmed. AfErmed, 



WORTH V. KNICKERBOCKER TRUST CO. (Circuit Court of Appeals. 
Fourth Circuit. March 6, 1912.) No. 1,073. In Error to the Circuit Court of 
the United States for the Eastern District of North Carollna, at Wilmington. 
B. K. Bryan (John D. Bellamy, on the brlef), for plaintifE in error. Thomas 
W. Davis and Julien T. Davies, Jr. (Davis & Davis, Davies, Stone & Auer- 
bach, and Harold C. McCoUom, on the briefs), for défendant In error. Be- 
fore GOFF and PRITCHARD, Circuit Judges, and DAYTON, District Judge. 

PER CURIAM. We bave been unable to flnd in the record of this cause 
that error bas been committed. The assignments of error are without merit. 
Affirmed. 
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